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Henhy  Den  Adel^  Appellee,  v.  Casualty  Company  of 

America^  Appellant. 

MA8TEK  AND  SESVAKT:  Worlanen's  Ck»mpeiuiation  Act— Nona^i- 
proved  Agreaments  Between  Employee  and  Employer— Action  on 
Bond.  Employees  and  employers  may,  without  the  approval  of 
the  industrial  commissioner,  agree  on  the  amount  due  for  in- 
juries under  the  Workmen's  Compensation  Act;  and  an  insurer 
who  has  agreed  to  pay  "any  sum  due  or  to  become  dtie"  from 
the  employer  to  his  employees  is  bound  by  such  agreement, 
when  he  recognizes  It  by  making  part  payment.  It  follows 
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Appeal  from  Polk  District  Court. — Joseph  E.  Mbybr, 

Judge. 

January  20,  1920. 

Th»  opinion  sufficiently  states  the  case. — Affirmed, 
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Brcmi/mer,  Seevers  d  Hurlburt,  for  appellant. 
Brockett,  Strauss  d  Slvaw,  for  appellee. 

Weaver,  C.  J. — The  petition,  which  is  entitled  in  equity, 
is  somewhat  obscurely  stated,  but  is,  in  substance,  that,  in 
May,  1915,  the  defendant  Casualty  Company  issued  to  one 
Breuklander  a  policy  of  insurance  against  liability  as  an 
employer  under  the  Workmen's  Compensation  Act  of  this 
state ;  that,  while  said  policy  was  in  full  force  and  effect,  the 
plaintiff,  being  the  employee  of  said  Breuklander,  received 
severe  and  permanent  injuries;  that  such  injuries,  so  sus- 
tained by  plaintiff,  arose  out  of  and  in  the  course  of  his  said 
employment;  and  that,  by  reason  of  such  injuries,  plaintiff 
became  entitled  to  receive  from  his  employer  and  the  said 
Casualty  Company  the  full  sum  of  f3,600.  Of  this  sum  it  is 
alleged  that  the  insurer  has  paid  plaintiff  the  sum  of  9507, 
but  the  remainder  is  still  due  and  unpaid,  and  judgment  is 
asked  for  recovery  of  the  unpaid  remainder.  For  the  en- 
forcement of  such  claim,  the  plaintiff  asserts  a  lien  in  his 
favor,  under  the  provisions  of  Section  2477-m48,  Code  Sup- 
plement, 1913,  on  whatever  amount  may  be  or  become  due 
from  the  insurer  to  the  insured,  which  lien  he  prays  may  be 
established  and  enforced,  to  the  amount  of  the  judgment 
which  may  be  recovered  by  him. 

A  copy  of  the  policy  of  insurance  issued  by  the  defend- 
ant is  attached  to  the  petition.  By  its  terms,  the  company 
assumes  and  agrees  to  pay  "any  sum  due  or  to  become  due" 
from  the  employer  on  account  of  personal  injuries  sustained 
by  his  employees,  the  obligation  for  which  compensation  is 
imposed  upon  said  employer  by  the  Workmen's  Compensa- 
tion Act. 

The  defendant  demurred  to  the  petition,  assigning  as 
grounds  therefor:  (a)  that  it  fails  to  state  a  cause  of  ac- 
tion; (b)  that  there  is  no  privity  of  contract  between  plain- 
tiff and  defendant;  (c)  that  it  (Joes  not  allege  any  arbitra- 
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tion  or  allowance  of  plaintiff's  claim  under  the  provisions 
ol  the  statute;   (d)  that,  nnder  the  statute,  action  or  pro- 
ceedings to  enforce  collection  of  compensation  must  be  be- 
gun before  the  industrial  commission  of  the  state;  (e)  that 
there  is  no  allegation  that  the  employer  has  failed  or  refused 
to  pay  the  compensation,  if  any,  to  which  plaintiff  claims  to 
be  entitled;  and  (f)  that  there  is  no  allegation  that  the  em- 
ployer is  insolvent,  or  that  there  is  any  other  reason  for  a 
direct  action  against  the  insurer. 

The  demurrer  was  overruled,  February  2,  1918.  The 
record  of  the  ruling  is  followed  by  a  notation  that  "defend- 
ant excepts;"  but  later,  on  March  19, 1918,  defendant  filed  a 
motion  to  strike  the  petition  from  the  files  and  dismiss  the 
ease  upon  grounds  which  are  quite  identical  with  those 
which  had  been  before  assigned  in  support  of  the  demurrer 
overruled,  as  above"  stated.  >^ubject  to  this  motion,  defend- 
ant further  moved  the  court  for  an  order  requiring .  the 
plaintiff  to  make  his  petition  more  specific  in  several  par- 
ticulars. This  motion  was  denied  generally,  to  which  rul- 
ing also  defendant  excepted.  Thereafter,  on  April  IQ,  1918, 
defendant  was  held  to  be  in  default  for  want  of  answer  to 
the  petition,  and  judgment  was  entered  for  plaintiff  sub- 
stantially as  demanded.    The  defendant  appeals. 

I.  The  appellant's  principal  contentions  may  be  abbre- 
viated as  follows:    That  there  is  no  direct  or  original  lia- 
bility of  the  Casualty  Company  to  the  employee,  and  that  the 
on  J  J  method  by  which  the  employee  may  obtain  the  benefit 
of  the  insurance  taken  out  by  the  employer  is  by  proceed- 
ings initiated  before  the  state  industrial  commission.     If 
the  case  presented  by  the  plaintiff  did  no  more  than  to  dis- 
close the  relation  of  employer,  employee,  and  insurer,  and 
the  employee's  injury,  arising  out  of  and  in  the  course  of 
bis  employment,  the  position  taken  by  appellant  could  well 
be  snatajned;  but  the  petition  demurred  to  is  not  thus  lim- 
ited.    The  statute  does  not  inhibit  an  agreement  between 
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parties  for  settlement  without  a  hearing  before  the  com- 
missioner or  board  of  arbitrators. 

By  Sections  2477-m25  and  2477-m26,  the  -employer  and 
employee  may  agree  upon  terms  of  settlement,  subject  to  the 
approval  of  the  commissioner;  and  it  is  only  when  no  such 
settlement  is  reached  that  the  employee  is  required  to  insti- 
tute proceedings  before  that  officer.  And  if  an  agreement  is 
reached^  and  the  insurer  sees  fit  to  act  thereon,  and  does,  in 
fact,  pay  the  stipulated  sum,  without  first  referring  the  mat- 
ter to  the  commissioner  for  approval,  we  see  no  good  reason 
why  it  should  not  be  bound  thereby.  With  reference  to  the 
position  of  the  Casualty  Company  in  these  transactions,  it 
is  to  be  noted  that  its  policy  is  not  an  ordinary  agreement 
of  indemnity,  by  which  the  employer,  after  adjudication  of 
the  claims  against  him,  may  call  upon  the  insurer  to  make 
good  the  loss.  To  be  sure,  the^neasure  of  the  insurer's  ob- 
ligation is  the  amount  for  which  the  employer  is  liable  to 
the  employee,  but  such  obligation  is  not  that  of  mere  surety. 
For  the  premium  paid,  the  company  assumes  direct  and  pri- 
mary liability — not  simply  to  the  employer,  as  a  reimburse- 
ment for  losses  sustained,  but  to  the  employee,  to  pay  "any 
sum  due  or  to  become  due"  from  the  employer  to  his  em- 
ployee for  injuries  for  which  the  latter  is  entitled  to  com- 
pensation under  the  Workmen's  Compensation  Act,  and,  at 
its  own  expense,  to  defend  all  suits  and  other  proceedings 
brought  against  the  employer  on  account  of  injuries  alleged 
to  have  been  sustained  by  an  employee.  To  all  ordinary  in- 
tents and  purposes,  the  proceedings  in  and  out  of  court  on 
account  of  claims  of  this  kind  are  carried  on,  so  far  as  the 
employer  is  concerned,  under  the  direction  and  control  of 
the  insurer.  It  is  the  insurer  who  settles,  if  a  settlement  is 
agreed  upon;  it  is  the  insurer  who  pays,  if  payment  be  made; 
and  it  is  the  insurer  who  defends,  if  the  matter  be  litigated, 
and  pays  all  costs  and  expenses  so  incurred.  If  such  in- 
surer finds  or  believes  it  advisable  to  settle  a  claim,  and, 
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terms  being  agreed  upon,  it  pays  the  amount,  it  cannot  there- 
after be  heard  to  deny  the  binding  character  of  the  agree- 
ment; and,  if  it  recognizes  the  obligation  assumed  in  such 
settlement  by  part  payment  of  the  agreed  amount,  we  think 
it  is  equally  estopped  to  deny  its  liability  for  the  unpaid  re- 
mainder. We  are  not  to  be  understood,  however,  as  holding 
that  failure  to  refer  the  matter  to  the  adjudication  of  the 
commissioner  may  not  be  pleaded  as  a  defense. 

Now,  it  is  true  that  the  petition,  as  we  said  at  the  out- 
set, is  not  as  clear  or  specific  as  could  be  wished,  and  does 
not,  in  extended  or  specific  terms,  allege  such  settlement; 
but  such,  we  think,  is  the  substance  and  eff^t  of  the  plead- 
ing, and  it  does  allege  or  admit  part  payment  bv  the  defend- 
ant. Under  such  circumstances,  why  may  not  plaintiff  have 
an  action  directly  against  the  insurer  for  the  unpaid  re- 
mainder? The  promise  to  pay  is  the  insurer's  promise,  and 
the  debt  is  its  debt. 

The  plaintiff  is  not  required  to  allege  or  prove  the  in-, 
solvency  of  the  employer;  for,  as  we  have  already  said,  th^ 
insurer  has,  for  value  received,  assumed  and  undertaken  to 
be  responsible  for  all  the  claims  of  employees  for  compen- 
sation under  the  statute,  without  regard  to  the  solvency 
or  insolvency  of  the  employer.  Nor  is  it  a  ground  for  de- 
murrer, if  it  be  true,  that  plaintiff's  right  of  action,  if  any, 
is  at  law,  and  not  in  equity.    Code  Sections  3426,  3432. 

There  are  features  of  the  case  which  are  not  entirely 
free  from  difficulty ;  but  we  are  of  the  opinion  that  the  trial 
court  did  not  err  in  overruling  the  demurrer  and  motion  to 
strike 

II.  Some  question  is  raised  by  appellee  that  defendant 
\  waived  its  right  to  have  a  review  of  the  ruling  upon  the 

\  •  demurrer y  because  it  did  not  expressly  elect  to  stand  upon 

■ 

I  the  demurrer,  but  thereafter  moved  to  strike  the  petition, 

]  and  to  make  it  more  specific,  and,  upon  the  denial  of  the 

f  motion,  failed  to  answer;  but,  since  we  find  that  the  peti- 
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tion  is  not  vulnerable  to  the  attack  made  upon  it,  a  ruling 
.  upon  this  objection  is  not  necessary  to  a  disposition  of  the 
appeal,  and  we  do  not  pass  upon  it. 

For  reasons  stated,  the  judgment  of  the  trial  court  is — 
Affirmed. 

Ladd,  Gaynob,  and  Stevens,  JJ.,  concur. 


Board  op  Supervisors  op  Polk  CJounty  et  al.,  Appellants,  v. 
Julia  D.  McDonald,  Appellee  and  Cross- Appellant. 

Board  op  Supervisors  op  Polk  CJounty  et  al.,  Appellants,  v. 
T.  W.  McDonald,  Appellee  and  Oross-Appellfint. 

Board  op  Supervisors  of  Polk  CJounty  et  al.,  Appellants,  v. 
Susanna  Hamilton,  Appellee  and  Cross-Appellant. 

DBAINS:    Ansessment — Deference  to  Action  of  Board.    The  rule  of 

1  deference  to  the  action  of  the  board  of  supervisors  In  adjust- 
ing assessments  presupposes  that  the  board  has,  with  rei^ona- 
bly  painstaking  care,  availed  itself  of  all  available  and  material 
information  bearing  on  an  approximately  just  distribution  of 
burdens.  The  rule  ceases  when  its  presupposed  basis  is  shown 
not  to  exist.  Record  reviewed,  and  held  to  show  that  the  as- 
sessments fixed  by  the  court  were  more  accurate  than  those 
fixed  by  the  board. 

DBAIKS:     Assessments — ^Approximate  Accuracy.     Principle   recog- 

2  nized  that  an  approximately  correct  assessment  is  the  best  that 
the  court  may  hope  to  arrive  at  in  threading  its  way  through 
the  ordinary  maze  of  conflicting  estimates  bearing  on  the  rel- 
ative amount  of  swamp,  wet,  and  dry  land  In  the  various  tracts. 

DBAIKS:     Appeal— Decree  Irrevocably  Fixing  Olassiflcation,     The 

3  district  court,  on  appeal  from  assessments,  may  not  decree  that 
the  classification  found  by  it  to  be  correct  shall  be  the  basis 
**for  future  assessments  hy  way  of  improvements'*  (See  Sec. 
1989-al2,  Code  Supp.,  1913.) 
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Appeal  from  Polk  District  Court. — Joseph  B.  Mbtbb,  Judge. 

_  January  20,  1920. 

.  Appeal  in  a  drainage  proceeding.  Certain  landowners, 
having  appealed  to  the  district  conpt  from  drainage  assess- 
ments made  against  them,  obtained  partial  relief  on  such 
appeal.     From  the  finding  of  the  district  court,  all  parties 

have  appealed. — Modified  and  affirmed. 

# 

Don  B.  Shaw  and  Oscar  Strauss,  for  appellants. 

Fred  F.  Keithley  and  E.  D.  Samson,  for  appellees  and 
cross-appellants. 

E^ANs^  J. — I.  The  board  of  supervisors  for  the  drainage 
district  first  appealed,  and  are,  therefore,  denominated  ap- 
pellants. These  appellants  have  erroneously  entitled  the 
case,  both  in  their  abstract  and  in  their  brief,  by  reversing 
the  name  and  place  of  '^plaintiff"  and  ^^defendant."  This 
necessarily  caused  the  case  to  be  designated  in  this  court 
under  such  erroneous  title.  Appellants  thereby  embedded 
thjeir  error  into  our  records.  To  avoid  further  confusion 
in  our  own  records,  we  entitle  the  case  in  the  erroneous 
form  in  which  it  was  designated  by  reason  of  the  erro'r  of 
the  appellants.  The  plaintiffs  below  were,  in  fact,  the  ap- 
pealing landowners,  and  the  defendants  were  the  super- 
visors, as  representing  the  drainage  district.  The  title  thus 
established  in  the  district  court  should  have  been  preserved 
here,  and  the  case  designated  accordingly. 

The  drainage  district  involved  is  known  as  No.  21  of 
Polk  County.  It  includes  agricultural  lands  contiguous  to 
the  city  corporation  of  Des  Moines,  town  lots  within  the 
city,  and  railway  right  of  ways.  The  parties  complaining 
of  the  original  assessments  are  Julia  McDonald,  T.  W.  Mc- 
Donald, and  Susanna  Hamilton.  They  are  owners  of  some 
of  the  agricultural  lands  in  the  district.    Julia  McDonald 
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was  assessed  for  benefits  on  three*  tracts,  of  approximately 
40  acres  each,  as  follows,  respectively:  (2,343.75,  |3,012.50, 
f332.S0.  On  appeal,  the  district  court  reduced  her  assess- 
ments respectively  to  f  1,781.25,  (2,407.50,  (268.75.  Susanna 
Hamilton  was  assessed  with  (4,390  as  benefit  to  38  acres, 
and  this  was  reduced,  on  appeal,  to  (3,790.  T.  W.  McDon- 
ald was  assessed  on  1^  acres  at  (93.76,  which  was  reduced, 
on  appeal,  to  (46.881 

It  is  the  contention  for  the  supervisors  that  the  decree 
of  the  district  court  was  erroneous,  in  that  it  failed  to  con- 
firm the  assessment  made  by  the  supervisors  as  being  equita- 
ble. It  is  contended  for  the  landowners  that  the  decree  is 
erroneous  in  that  it  failed  to  give  them  sufScient  relief. 

The  questions  involved  are  purely  fact  questions.  The 
general  facts  pertaining  to  the  district  and  the  establish- 
ment thereof  are  set  forth  quite  fully  in  the  companion  case 
of  Interurhan  R.  Co,  v.  Board  of  Supervisors,  175  N.  W. 
743,  and  reference  may  be  had  thereto  for  such 
facts.  It  perhaps  ought  to  be  conceded  that  the  engineer- 
ing scheme  adopted  for  this  improvement  was  ill-advised, 
and  more  expensive  than  a  better  scheme  would  have  been. 
Instead  of  following  the  general  course  of  natural  drainage, 
which  was  in  the  shape  of  an  ox-bow,  the  engineering  plan 
cut  across  through  high  ground,  which  involved  a  cut  17 
feet  deep,  and  an  average  depth  of  14^^  feet  for  a  distance 
of  half  a  mile.  Needless  to  say,  such  half  mile  was  very 
expensive,  and  served  no  special  function  of  benefit  to  the 
high  land  through  which  it  cut.  But  such  plan  was  pre- 
sented and  published  and  adopted  without  objection  by 
any  of  the  interested  parties.  It  is,  therefore,  beyond  the 
reach  of  condemnation  herein. 

As  to  the  accuracy  of  the  amounts  fixed  as  benefits  by 
the  decree  of  the  distriot  court,  we  can  give  only  a  cursory 
consideration.  The  record  is  not  in  a  condition  to  permit 
more.    In  the  making  of  the  record  below,  an  appeal  was 
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evidently  not  in  the  contemplation  of  the  parties.    The  wit- 
nesses testified  with  plats  and  maps  before  them  as  exhibits. 
They  testified  that  the  ground  was  ''low  here"  and  ''high 
there."    The  exhibits  thus  nsed  are  omitted  from  the  record 
here.    There  was  no  attempt  at  preserving  the  meaning  of 
snch  testimony  npon  the  printed  page.    We  do  not,  there- 
fore, have  all  the  testimony  before  ns.    To  add  to  the  con- 
fusion of  the  record,  the  api)ellants  have  not  only  erro- 
neonsly  entitled  the  case,  by  representing  the  plaintiffs  as 
defendants  and  the  defendants  as  plaintiffs,  bnt  they  have 
failed  to  separate  in  their  abstract  the  evidence  of  "plain- 
tiflfs"  from  the  evidence  of  "defendants."    The  evidence  of 
witn^ses  "for  the  the  defendant"  has  been  scattered  here 
^    and  there,  pell-mell,  through  the  evidence  of  witnesses   "for 
t  the  plaintiff,"  each  witness  being  designated  as  "for  the 

plaintiff"  or  "for  the  defendant."  When  a  witness  is  desig- 
nated therein  as  "for  the  plaintiff,"  we  have  no  way  to  dis- 
cover whether  reference  is  thereby  had  to  appellants'  own 
title  of  the  case  or  to  the  title  as  it  ought  to  have  been,  as 
appears  by  later  amendment  of  the  appellees.  Nor  does 
appellants'  index  throw  any  light  on  the  question. 

Giving  to  the  record,  however,  as  full  consideration  as 
its  condition  will  permit,  some  facts  stand  forth  which  re*. 
quire  our  consideration. 

It  is  true,  as  contended  by  appellant,  that  ^  are  slow 
to  interfere  with  the  findings  and  assessments  of  the  board 
of  supervisors,  who,  through  their  commissioners,  are  in 

the  best  position  to  do,  if  they  will,  exact 

^'  Snment  "def-    J^^tice  between  the  beneficiaries  of  the  ii?i- 

§2f*^f*boarf.     provements.    But  this  rule  of  deference  is 

not  intended  to  encourage  laxity  of  consider- 
ation^ or  to  put  a  premium  upon  guesswork.    We  adhere 
to  tbia  rule  the  more  readily  where  it  is  made  to  appear  that 
the  board,  through  its  commissioners,  was  painstaking  and 
careful  in  its  investigation,  and  that  it  availed  itself  with 
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reasonable  accuracy  of  all  the  information  material  to  a 
just  apportionment  of  the  burden.  This  means  that,  if  land 
is  to  be  classified  as  100  per  cent,  80  per  cent,  or  50  per 
cent,  according  to  its  character  as  swampy,  or  wet,  or  low, 
or  high  and  dry,  then  reasonable  means  of  accuracy  should 
be  adopted  as  the  basis  of  the  estimates  upon  which  such 
classification  is  based.  There  ought  to  be  some  d^ree  of 
measurement  of  areas  and  of  levels  or  elevations.  In  this 
case,  we  are  impressed,  from  the  record,  that  the  commis- 
sioners did  not  avail  themselves  su£Blciently  of  means  of  ac- 
curacy. They  took  no  measurements.  All  distances  and 
dimensions  and  levels  were  a  mere  estimate  of  the  eye,  and 
a  compromise  of  differences  in  estimates.  Manifestly,  such 
estimates,  however  skillfully  done,  are  subject  to  substan- 
tial error. 

At  the  trial  in  the  district  court,  the  litigants  used  as 
witnesses  expert  drainage  engineers,  who  had  gone  upon 
the  ground  with  their  instruments,  and  who  exhibited  their 
measurements  with  their  testimony.  The  trial  coui:t  was, 
therefore,  justified  in  believing  the  work  of  such  engineers 
to  be  more  accurate  than  the  work  of  the  commissioners, 
making  due  allowance,  in  the  weighing  of  their  testimony, 
for  the  fact  that  such  witnesses  might  be  more  or  less  parti- 
san, whereas  the  commissioners  were  presumably  wholly 
free  in  that  regard. 

£)xcept  in  one  respect,  to  be  hereinafter  stated,  we  do 
not  feel  justified  in  interfering  with  the  finding  of  the  dis- 
trict court  on  the  appeal  of  the  supervisors. 

II.  We  turn  to  the  appeal  of  Susanna  Hamilton.  She 
was  the  owner  of  a  40-acre  tract,  less  2  acres  for  highway, 
which  was  deemed  by  the  commissioners  to  be  the  most 

greatly  benefited  of  any  similar  tract  in  the 
^'  MuseMmenti  •  district.  It  was,  therefore,  adopted  as  the 
accunS™**  "100  per  cent  forty,"  and  was  made  the  stan- 
dard of  comparison  for  all  other  tracts.    Af- 
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ter  fixing  the  comparative  percentage  of  benefit  of 
each  tract  in  the  district,  the  commissionerg  found, 
by  compntation,  that  one  acre,  classified  as  100  per  cent, 
would  call  for  assessment  of  benefit  of  f  125.  Tbe  assess- 
ment upon  the  38  acres  was  fixed  at  f4,390.  Such  assess- 
ment was  reduced  in  the  distiict  court  to  |3,790.  It  is 
now  contended  for  Mrs.  Hamilton  that  such  reduced  assess- 
ment is  still  too  high.  The  evidence  in  her  behalf  consists 
largely  of  a  comparison  between  her  tract  and  certain  tracts 
of  Julia  McDonald  and  of  Dicks  and  of  Peterson.  Evidence 
was  also  introduced  to  show  that  the  tract  had  upon  it  more 
acreage  of  dry  land  than  was  indicated  by  the  estimates  of 
the  commissioners,  and  that  it  could  not  be  classified  at 
100  pep  cent. 

It  is  first  to  be  said  that  a  classification  of  a  tract  at 
100  per  cent  does  not  require,  as  a  basis  therefor,  a  complete 
absence  of  dry  land  from  such  tract.    The  case  of  cross- 
appellant  is  argued  somewhat  upon  the  theory  that  only 
tracts  which  are  ioholly\v^Bmpj  or  wet  can  be  classified  at 
100  per  cent.    There  is  a  certain  practical  sense  in  which 
this  is  true.    On  the  other  hand,  the  theory  of  the  classifi- 
cation is  that  the  percentage  fixed  upon  a  tract  is  compar- 
ative only.    Theoretically,  "100  per  cent"  is  adopts  qb  the 
starting  standgrd^  and  applies  to  the  uoettest  tract,  and 
from  this  standard  the  percentages  of  the  other  tracts  are 
scaled.    It  is  not  theoretically  necessary  that  the  tract  se- 
lected as  the  100  per  cent  tract  should  be  as  extensively 
or  thoroughly  wet  as  is  the  100  per  cent  tract  in  some  other 
district.     It  is  only  necessary  that  it  shall  represent  the 
maximum  in  the  particular  district.    If  it  does  fairly  rep- 
resent  the   maximum,  then  the  fact  that  the  tract  may 
have  more  or  less  dry  acreage  does  not  forbid  its  classifi- 
cation  at   100  per  cent.    As  a  matter  of  practical  con- 
venience in  the  making  of  estimates  and  comparisons,  it 
is  undoubtedly  desirable  that  the  area  selected  for  the  100 
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per  cent  classification  should  be  virtually  uniform  in  char- 
acter *as  wholly  wet.  In  selecting  a  40-acre  tract  as  the 
standard,  it  is  often  true  that  it  contains  more  or  less  dry 
ai^ea,  and  that  this  should  be  considered  in  the  comparison 
for  classification.  As  a. practical  fact,  in  spite  of  theory, 
commissioners  do  make  allowance  for  such  dry  area,  and 
did  so  in  this  case.  Though  they  denominated  it  the  100 
per  cent  forty,  yet,  because  of  the  dry  area  thereon,  they 
reduced  this  maximum  percentage,  and  assessed  on  the  basis 
of  about  90  per  cent.  They  said,  in  effect,  that  they  did 
confine  the  100  i)er  cent  classification  to  the  area  actually 
wet,  and  that  there  was  no  40-acre  tract  in  the  diatrict 
which  they  classified  entirely  at  this  maximum. 

It  stands  conceded,  therefore,  that  not  all  the  acreage 
of  the  Hamilton  40-acre  tract  should  be  classified  at  100 
per  cent,  and  that  it  was  not  so  classified.  The  effect  of  the 
decree  in  the  district  court  was  to  give  it  an  average  classi- 
fication of  about  80  per  cent.  The  confiict  in  the  evidence  is 
over  the  question  of  how  many  acres  of  wet  and  dry  land, 
respectively,  are  contained  within  the  tract.  The  cross- 
appellant  presented  expert  engineers  as  witnesses.  These 
engineers  presented  their  measurements  and  computations, 
and  testified  with  marked  candor.  Their  estimates  were 
that  the  assessments  on  this  tract  should  have  been  ap- 
proximately |3,200.  This  would  reduce  the  classification 
to  less  than  70  per  cent.  The  assessment  would  be  about 
|600  less  than  that  fixed  "by  the  trial  court.  If  the  proper 
amount  of  assessment  could  be  fixed  with  certainty  as  a 
mere  matter  of  computation,  the  figures  of  these  engineers 
would  be  persuasive.  But  even  though  the  engineers  went 
upon  the  ground,  and  made  their  measurements  accurately, 
the  fact  remains  that  they  had  to  select  their  points  and 
lines  from  which  they  made  such  measurements.  The  de- 
marcation between  the  "wet"  and  "dry"  areas  upon  this 
tract  was  not  a  mere  line,  without  dimensions,  which  could 
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be  selected  with  certainty  for  the  purpose  of  iiieasurement. 
On  the  contrary^  it  was  a  zone  of  substantial  and  varying 
width.  The  selection  of  the  starting  point  within  this  zone 
for  the  purpose  of  measurement  was  a  mere  matter  of  judg- 
ment and  estimate.  This  zone  is,  in  reality^  the  zone  of 
dispute  in  the  conflicting  evidence.  The  computations  of 
the  witnesses  pro  and  con  may  be  readily  reconciled,  but 
their  judgments  and  estimates  which  furnish  the  basis  of 
their  computations  are  more  wide  apart,  and  cannot  be 
reconciled.  Some  of  the  dry  area  found  by  the  experts  of 
the  cross-appellant  is  in  the  midst  of  the  swampy  area. 
Needless  to  say,  a  small  acreage  of  dry  land  surrounded 
with  swamp  is,  in  a  practical  sense,  the  equivalent  of  the 
swamp,  and  a  part  of  it.  The  trial  court  seems  to  have 
found  the  median  line  between  the  conflicting  estimates, 
and  allowed  the  cross-appellant  about  one  half  of  the  relief 
which  her  engineers  computed  as  her  due.  We  cannot  say, 
upon  this  record,  that  such'  flnding  of  the  district  court  is 
not  approximately  correct.  In  this  class  of  cases,  approx- 
imation is  the  best  the  courts  can  do.  We  reach  the  conclu- 
sion, therefore,  that  there  is  no  such  showing  upon  this 
record  as  to  justify  our  interference  with  the  decree  on  the 
appeal  of  this  cross-appellant. 

III.  We  pass  to  the  cross-appeal  of  Julia  McDonald. 
Assessments  upon  three  of  her  tracts  are  involved.    Two  of 
these  were  very  wet  tracts,  but  received  a  somewhat  better 
classification  than   did  the  tract  of   Susanna   Hamilton. 
Much  that  we  have  already  said  in  the  foregoing  division 
is  equally  applicable  here.    In  the  argument  of  this  cross- 
appeal,  much  stress  is  laid  upon  the  failure  to  assess  more 
heavily  the  higher  lands  included  in  the  district.    We  have 
no  jurisdiction  to  increase  the  assessments  on  such  lands. 
If  we  were  to  find,  however,  that  they  were  not  bearing  their 
fair  share  of  the  burden,  it  would  necessarily  follow  that 
an  undue  share  fell  somewhere  else^    It  quite  goes  without 
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saying  that  the  manifest  benefit  of  underground  drainage 
goes  to  the  servient  lands,  and  that  they  should,  in  justice, 
bear  the  substance  of  the  burden;  and  this  is  especially  so 
where  such  serjrient  lands  are  of  such  topography  that  they 
retain  standing  water.  These  are  the  lands  whose  benefits 
from  drainage  are  so  apparent  and  tangible  that  the  own- 
ers petition  for  the  establishment  of  a  drainage  district. 
Drainage  benefits  to  high  lands,  the  topography  of  which  is 
such  as  to  cast  off  all  surface  water,, is  not  apparent,  or 
even  discernible,  to  the  average  owner  thereof,  and  he  never, 
or  at  least  seldom,  appears  as  a  petitioner  for  a  drainage 
district. 

It  appears  from  the  evidence  herein,  in  a  very  indefinite 
way,  that  the  high  lands  in  this  drainage  district  are  very 
high,  and  more  or  less  sandy.  For  aught  that  appears,  the 
presence  of  water  is  the  least  of  their  troubles.  The  evl- 
dence  does  not  deal  otherwise  with  description  of  these 
high  lands  and  of  their  condition,  as  bearing  on  the  ques- 
tion of  drainage  benefits.  ^  The  cross-appellant  introduced 
the  opinion  evidence  of  witnesses  that  these  lands  ought 
to  have  been  assessed  at  a  higher  percentage.  Such  is  the 
evidence  upon  which  she  relies  for  a  modification  of  the 
decree  on  this  ground.  We  think  the  evidence  is  not  suflS- 
cient  in  its  details  to  warrant  any  interference  on  our  part 
in  this  regard.  The  same  may  be  said  as  to  the  allied  in- 
sufficiency and  absence  of  assessments  of  railroad  right  of 
ways. 

We  reach  the  conclusion  here,  also,  that  the  record 
will  not  justify  us  in  granting  this  cross-appellant  more 
relief  than  she  obtained  in  the  district  court. 

IV.  The  cross-appeal  of  T.  W.  McDonald  has  some- 
what the  appearance  of  a  tail  which  is  following  the  hide. 
McDonald  was  the  owner  of  an  acre  and  a  half.  Most  of  it 
was  comparatively  dry,  though  some  of  it  was  sour.  It 
was    surrounded    with    swamps.    The    commissioners    as- 
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sessed  the  benefits  at  f  93.75.  The  decree  of  the  trial  court 
fonnd  the  benefits  to  be  946.88.  It  is  claimed  that  this 
amount  is  still  too  high.  The  finding  has  the  merit  of 
being  definite  and  exact.  Against  such  a  finding,  we  should 
be  slow  to  interpose  the  guesswork  of  round  numbers.  If 
we  should  reduce  this  assessment  to  |40.00,  we  should  be 
unable  to  say,  from  the  evidence  in  this  record,  why  we  cut 
off  the  $6.88.  If  one  amount  be  actually  correct,  the  other 
is  approximately  so.  It  is  not  practicable  for  an  appellate 
courts  upon  a  printed  and  abstracted  record,  to  correct  the 
amount  of  a  finding  below  which  is  so  near  the  line  of  ap- 
proximation. 

We  reaeh  the  conclusion,  therefore,  that  this  dimin- 
utive appeal  must  go  out  in  the  same  caudal  order  as  it 
came  in. 

V.  We  revert  to  the  appeal  of  the  supervisors.  The 
decree  entered  below  provided  that  the  classifications  there- 
in found  should  be  the  basis,  not  only  of  present  assessments 

of  benefits,  but  ''for  future  assessments  by 
a  DBAiiffl :  ap-       way  of  improvements."    Complaint  is  made 

DQftl  I   decree 

brvvocabiy  fix-    of  this  provision,  as  one  of  the  grounds  of 

lug  dassmcft-  '^  ' 

*ton.  reversal.    Is  this  a  proper  provision  to  em- 

body in  the  decree? 
Section  1989-al2,  Code  Supplement,  1913,  provides: 
''This    classification    when    finally    established    shall 
remain  as  a  basis  for  all  future  assessments  connected  with 
the  objects  of  said  levee  or  drainage  district,  unless  the 
board;  for  good  cause,  shall  authorize  a  revision  thereof." 

The  provision  of  the  decree  complained  of  was  prob- 
ablv  intended  as  a  i^ponse  to  the  statute  as  here  quoted. 
No  question  pertaining  to  future  assessment  is  here  pre- 
sented.    There  is^  therefore,  no  such  question  to  be  adjudi- 
cated.    The  statute  would  speak  without  any  aid  from  the 
decree.     Under  the  statute,  the  classification  adopted  be- 
comes presumptively  the  appropriate  classification  for  fu- 
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ture  assessments  for  improvements.  But  it  is  presumptive 
only.  The  statute  preserves  to  the  supervisors  the  power 
to  make  a  different  classification  for  future  improvements, 
if  "good  cause''  appear  therefor.  The  needed  future  im- 
provement might  be  such  as  to  render  marked  benefit  to  one 
or  to  some^  and  comparatively  little  to  others,  regardless 
of  benefits  received  from  the  original  improvement.  For 
instance,  we  have  hejd  that,  where  the  improvement  con- 
sists of  a  deepening  and  extending  of  a  shallow  outlet,  the 
principal  benefit  of  such  improvement  inures  to  those  /lands 
nearest  the  original  outlet,  even  though  they  had  been  class- 
ified as  receiving  little  benefit  from  the  original  improve- 
ments, because  of  the  shallow  outlet  and  their  proximity 
thereto.  Ghristenson  v.  Board  of  Supervisors,  179  Iowa 
745 ;  LoonUa  v.  Board  of  Swjp^ervisors,  186  Iowa  721. 

It  is  conceivable  that  just  such  a  future  improvement 
may  be  made  in  this  drainage  district.  The  statute  on  this 
subject  not  only  has  no  need  of  aid  from  the  decree;  it  is  not 
aided  by  this  provision  thereof.  If  this  provision  of  the 
decree  can  be  deemed  to  have  anj  force  or  efifect,  it  is  that 
it  adjudicates  the  present  classification  irrevocably  as  a 
basis  for  future  assessments  for  improvements  of  what- 
ever kind.  Its  effect,  therefore,  is  to  bar  the  proper  opera- 
tion of  the  statute.  This  provision  of  the  decree,  wherever  it 
appears  therein,  should,  therefore,  be  stricken.  To  this  ex- 
tent, the  decree  below  will  be  modified.  In  all  other  re- 
spects, it  is  affirmed  on  all  appeals. — Modified  and  affirmed. 

Weaver,  C.  J.,  Ladd,  Preston,  and  Salingrr,  JJ.,  concur. 


Nellie  S.  Buchner,  Appellee,  v.  Mariettb  A.  Cannbll  et 

al..  Appellants. 

UMITATION  OF  ACTIONS:    I>igavowal  of  Tmst.    The  sUtute  of 
limitations  begins  to  run  against  a  constructive  trust  from  the 
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time  the  truBtee  clearly  brings  home  to  the  osMtui  that  the  trust 
is  disavowed  and  repudiated. 

Appeal  from  Jackson  District  Court. — P.  D.  Letitb,  Judge. 

January  20,  1920. 

The  trial  court  decreed  appellant  was,  in  law,  a  trus- 
tee, to  pay  appellee  a  sum^  of  money  given  appellee  by  an 
ineffective  codicil,  and,  therefore,  defendant  and  appellant 
appeals. — Reversed, 

C.  W.  Farr,  W.  H.  Palmer,  and  J.  E.  E.  Marhley,  for 
appdlants. 

H.  M.  McCaskrin  and  R,  W.  Olmsted,  for  appellee. 

Saungbb,  J. — I.  T.  E.  Cannell  made  his  will  on  July 
7,  1873.  On  February  6,  1879,  he  attached  the  following 
codicil: 

**To  my  adopted  child  Nellie  S.  Cannell,  I  wish  to  give 
15,000,  when  she  is  twenty^one  years  old.  Having  full  con- 
fidence that  my  relatives  will  see  this  part  of  my  will 
complied  with,  I  do  not  get  any  witnesses  to  it.  T.  E. 
Cannell." 

He  died  on  February  16,  1889;  and,  on  March  27th  of 
that    year,    said    will    was    admitted    to    probate.      The 
plaintiff  is  an  orphan.    She  came  into  the  family  of  Can- 
nell when  of  very  tender  years,  and  remained  there  at  least 
until  Mr.  Cannell  died ;  and  she  was  at  that  time  17  years 
old.     It  may  be  assumed  that  Mr.  Cannell  and  his  wife 
treated  plaintiff  as  their  child.     But  plaintiff  ultimately 
concedes,  and  the  court  found,  that  she  was  never  adopted. 
It  IB  admitted  and  found  that  the  codicil,  being  unwit- 
nessed, is  not  effective  as  a  testament,  and  that  plaintiff 
takes  nothing  by  will.    She  bases  her  claims  upon  allega- 
tions  that,  between  February  6,  1879,  when  the  codicil 
waa  signed,  and  February  16,  1889,  when  Cannell  died, 
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he  and  his  wife,  the  defendant,  had  many  conversations  as 
to  the  f  5,000  provision  in  said  codicil ;  that  defendant,  dur- 
ing all  of  said  time,  acquiesced  in  the  same;  that  defend- 
ant impliedly  and  expressly  promised  her  husband  that 
she  would  honor  said  provision  by  paying  plaintifiF  said  sum 
out  of  such  property  as  defendant  would  take  under  said 
original  will,  when  plaintiff  became  twenty-one;  that,  after 
plaintiff  reached  that  age,  gfhe  frequently  demanded  of 
defendant  that  she  perform  this  promise  made  to  T.  E. 
Cannell;  that  thereupon,  defendant,  said  Mariette  A.  Can- 
nell,  promised  plaintiff  that  she  would  pay  the  same ;  that, 
from  time  to  time  and  year  to  year,  up  to  four  years  ago, 
defendant  promised  to  pay  the  same,  promised  that,  when 
the  plaintiff  was  old  enough  to  take  care  of  the  money, 
defendant  would  give  it  to  the  plaintiff,  promised  to  do 
what  was  right,  and  acknowledged  that  the  $5,000  was  due 
and  owing  to  plaintiff.  It  is  further  alleged  that,  later, 
the  defendant  refused,  and  still  refuses,  to  pay  the  same, 
although  the  plaintiff  has  long  since  passed  the  age  of  21 
years,  and  although  the  defendant  received  property,  botfl 
personal  and  real,  from  the  estate  of  said  Thomas  E.  Can- 
nell, deceased,  of  value  greatly  in  excess  of  $5,000. 

The  prayer  is  that  the  court  find  and  declare  that  said 
provision  in  said  codicil,  ''under  the  intention  of  said  testa- 
tor and  the  promise  of  said  defendant,  created  a  trust  fund 
of  $5,000  in  favor  of  plaintiff,  due  to  be  paid  to  plaintiff 
by  the  defendant  at  the  time  when  plaintiff  should  be  21 
years  old;  that  said  Mariette  A.  Cannell  holds  the  same 
as  trustee  for  the  plaintiff;  that  defendant  be  ordered 
forthwith  to  pay  to  plaintiff  the  sum  of  $5,000,  together 
with  lawful  interest  upon  the  same  from  the  date  that 
plaintiff  attained  the  age  of  21  years;  and  for  such  other 
and  further  relief  as  may  be  adjudged  equitable  in  the  prem- 


ises." 


The  decree  impresses  no  trust,  but  finds  that  a  trust 
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was  created,  and,  upon  that  finding,  entered  a  money  judg- 
ment against  appellaQt  in  f 5,000,  with  interest  from  June 
19, 1893. 

Defendant,  for  one  answer,  asserts  laches,  and  alleges 
that  the  cause  of  action  stated  did  not  accrue  at  any  time 
within  5  years  preceding  the  commencement  of  plaintiff's 
action,  and  is,  therefore,  barred. 

II.  The  suit  was  b^un  some  27  years  after  the  death* 
of  T.  E.  Cannell,  the  maker  of  the  so-called  codicil.  The 
arguments  take  a  wide  range.  But,  if  the  suit  is  barred 
by  laches  or  the  statute  of  limitations,  there  is  an  end. 
We  will  assume  that  plaintiff  has  not  been  guilty  of  laches, 
and  may  assume  that  her  suit  is  on  this  head  controlled 
by  cases  such  as  Light  v.  West,  42  Iowa  138,  141;  Cotton 
V.  Wood,  25  Iowa  44 ;  and  Zunkel  v.  Colson,  109  Iowa  696, 
699.  The  testimony  is  mainly  thaf  of  the  parties,  and  is  in 
flat  conflict ;  and  we  are  most  gravely  in  doubt  on  whether 
plaintiff  has  proved  the  promises  she  alleges.  But  neither 
laches  nor  weakness  of  evidence  needs  extended  considera- 
tion, if  the  statute  of  limitations  stands  in  the  way  of  a 
recovery.  And  to  whether  it  does,  we  now  address  our- 
selves. 

2-a 

Proceeding  by  elimination,  we  have  to  say  there  is  no 
plea  that  the  statute  is  tolled,  and  there  is  no  evidence  of 
anything  that  could  operate  to  toll  it.    The  only  thing  that 
could  be  tortured  into  a  written  promise  or  recognition  is 
presented  by  testimony  of  plaintiff,  as  a  witness,  that,  near 
Christmas,  in  1909,  she  received  a  letter  from  defendant, 
which  she  has  destroyed.    That  letter  enclosed  a  f  5  bill,  and 
stated  that  the  same  was  a  small  amount  of  the  f  5,000  that 
plaintiff's  father  had  left  her.    The  defendant  admits  send- 
ing the  |5  bill,  but  says  it  was  sent  purely  as  a  Christ- 
mas present.     On  the  question  of  veracity  as  to  the  con- 
tents of  the  letter,  to  put  it  mildly,  there  is  nothing  in  the 
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record  upon  which  it  can  be  held  that  plaintiff  is  more 
credible  than  defendant.  Aside  from  that,  the  season  at 
which  the  remittance  was  made,  and  its  insignificant  size, 
preclude  the  idea  that  it  was  treated  by  anyone  as  a  pay- 
ment on  account  of  this  f  5,000  claim.  What  is  more,  even 
upon  the  version  of  the  plaintiff,  the  letter  is  not  an  ad- 
mission that  the  defendant  promised  to  pay  the  |6,000  out 
of  the  property  bequeathed  to  her  by  the  will  of  her  hus- 
band. Be  all  this  as  it  may,  there  is,  as  said,  no  assertion 
in  pleading  that  the  statute  was  tolled.  The  theory  of  the 
defendant  and  of  the  trial  court  is  that  the  statute  never 
started  to  run,  because  defendant  was  a  trustee,  led  plain- 
tiff to  believe  that  the  trust  was  acknowledged  by  her,  and 
made  no  clear  disavowal  and  never  clearly  repudiated  the 
trust  until  March,  1912,  less  than  5  years  before  plaintiff 
began  this  suit.  The  question  whether  the  decree  can  be 
sustained,  then,  turns  upon  when  there  was  a  clear  dis- 
avowal and  repudiation. 

Where,  in  constructive  trusts,  as  between  the  parties 
the  holding  of  the  trustee  is  clearly  adverse,  and  the 
equitable  owner  knew  it,  and  there  were  circumstances 
which  gave  clear  notice  of  the  adverse  attitude/ both  laches 
and  the  statute  of  limitations  may  be  interposed.  Buttles 
V.  DeBaun,  116  Wis.  323.  Indeed,  it  is  elementary  that  the 
statute  does  run  from  the  time  the  trustee  clearly  brings 
home  to  the  cestui  that  the  trust  is  disavowed  and  repu- 
diated. Now,  the  plaintiff  does  testify  that,  up  to  March, 
1912,  the  defendant  made  repeated  promises,  recognized  the 
trust,  and  frequently  made  excuses  for  failing  to  execute 
it.  All  this  the  defendant  denies.  So  far,  the  plaintiff 
fails  to  make  out  her  case  by  a  preponderance.  This  re- 
mains true  unless,  upon  consideration  of  all  the  evidence, 
it  may  fairly  be  held  that  the  testimony  of  the  plaintiff 
in  this  respect  has  support,  either  by  other  and  credible 
testimony,  or  by  the  circumstances  disclosed  by  the  ^vi- 
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dence.    Instead  of  there  being  such  supporting  testimony, 
it  is  jnost  clearly  and  affirmatively  made  to  appear  that 
notice  of  utter  repudiation  was  clearly  given  the  plaintiff 
long  before  March,  1912,  and  greatly  more  than  5  years  be- 
fore she  brought  this  suit.    In  1900,  plaintiff  was  living  in 
Chicago,  and  instituted  a  suit  against  defendant  in*  which 
she  filed  a  petition,  verified  by  herself.     In  this  petition 
she  bases  her  claim  under  the  codicil  on  the  assertion  that 
the  codicil  was  written  to  pay  her  for  her  services  as  a 
servant  in  the  Gannell  family,  and  '^for  the  purpose  of  pay- 
ing her  for  her  services  and  for  the  purpose  of  creating  a 
trust  upon  the  estate  of  Thomas  E.  Gannell  for  that  pur* 
pose."     The  petition  asserts  that  she  has  demanded  pay- 
ment, and  that  the  defendants  (this  time  five)  ^'had  notice 
and  knowledge  of  the  creation  of  the  trust;   that  each  of 
the  five  accepted  the  legacies  under  the  will  with  the  knowl- 
edge thereof,  and  impliedly,  if  not  expressly,  promised  to 
pay  petitioner  said  sum."    She  alleges  further  that  she  is 
21  years  old;    has  demanded  payment  from  said  trustees 
of  said  f5,000  due  her;   and  that  defendants  had  refused 
and  still  refused  to  pay  her  the  said  sum;   that  it  is  due 
her,  and  she  asks  judgment  against  the  defendants  for  that 
sum,  and  l^at  the  same  be  made  a  lien  upon  the  property 
of  the  estate  of  Mr.  Gannell,  or  such  portion  thereof  as 
has  been  received  and  is  now  possessed  by  said  defendants. 
On  November  13,  1900,  plaintiff  filed  in  this  cause  an  af- 
fidavit, sworn  to  on  November  16th,  in  which  she  states 
that,  after  the  death  of  Thomas  E.  Gannell,  the  defendant  in 
this  suit  '^refused  to  pay  me  any  portion  of  the  money  which 
my  father  had  trusted  her  with,  or  requested  her  to  see 
paid  me,  and  refused  to  longer  provide  me  with  a  home  or 
furnish  me  support."    On  June  4,  1901,  plaintiff  filed  an 
amended  and  substituted  petition,  verified  by  her  on  May 
28,  1901,  this  time  eliminating  the  four  other  defendants, 
and  retaining  only  the  defendant  in  this  suit.    In  this  pe- 
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tition  she  alleges  that  Thomas  E.  Cannell  and  his  wife,  this 
defendant,  both  agreed  to  adopt  the  plaintiff;    that  they 
negligently,  designedly,  or  fraudulently  refused  to  adopt 
her  according  to  law,  which  defeated  her  right  to  inherit; 
that  Thomas  E.  Cannell  made  a  will  and  gave  his  wife  all 
his  property,  which  was  of  the  value  of  about  f 30,000,  dur- 
ing her  life ;  that  this  will  was  admitted  to  probate,  except 
a  codicil,  which  was  not  probated  or  treated  as  any  part 
of  said  will,  because  the  codicil  waB  not  witnessed.     The 
petition  asserts  that  this  created  a  trust;   that  defendant 
had  full  knowledge  of  the  facts  set  forth;    received  the 
whole  of  the  estate  of  her  husband,  well  knowing  that  said 
estate  was  charged  or  to  be  charged,  and  so  intended  to  be 
charged  by  the  deceased,  with  payment  to  petitioner  of  the 
sum  of  ^,000;  and  received  the  property  charged  with  said 
trust,  and  expressly  and  impliedly  received  and  now  holds 
said  property  charged  with  said  trust  and  the  payment  of 
said  sum;   that  she  has  acknowledged  the  existence  of  the 
trust,  and  received  said  property  in  considerajtion  of  said 
trust,  and  charged  therewith.    It  is  further  alleged  that  de- 
fendant has  refused  and  still  refuses  to  pay  petitioner  any 
portion  of  said  sum  of  f  5,000,  because  said  intended  bequest 
was  not  duly  witnessed  so  as  to  become  a  part  of  said  orig- 
inal will;   and  that,  in  violation  of  the  confidence  reposed 
in  her  by  said  deceased,  and  for  the  purpose  of  cheating  and 
defrauding  the  petitioner,  and  in  fraud  of  the  confidence 
in  her  by  said  deceased,  insists  that  no  portion  of  said 
intended  bequest  shall  be  given  the  petitioner.    She  avers 
further  that  she  has  arrived  at  the  age  of  21,  and  was  of 
that  age  when  she  demanded  the  payment  of  said  sum  from 
defendant.    She  prays  that  the  trust  be  established;   that 
defendant  be  decreed  to  pay  her  said  sum  from  the  estate  of 
deceased  which  defendant  now  enjoys,  and  that  plaintiff 
have  interest  from  the  time  she  made  demand. 

On  October  3,  1902,  plaintiff  filed  amendment  to  pe- 
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titiony  in  which  she  allies  that,  in  November  or  December, 
1897,  she  had  a  good  and  valid  claim  against  the  estate  of 
T.  £.  Cannell,  deceased,  .and  against  the  present  defendant, 
as  administrator;  that,  about  this  time,  she  and  defendant 
agreed,  orally,  that,  if  plaintiff  would  not  make  any  claim 
against  said  estate,  nor  institute  proceedings  to  enforce 
same,  def^idant  would  personally  pay  plaintiff  the  said 
sum  of  |5,000.     She  alleges  that  she  has  performed  this 
agreement  on  her  part,  and  that  defendant  has  failed  and 
refused  to  pay  her  the  said  sum,  or  any  other  sum.    On 
December  3,  1902,  she  filed  an  amendment  to  amendment, 
wherein  she  claims  that  Thomas  E.  Cannell  willed  all  his 
property  to  defendant  and  appointed  her  administratrix; 
that  she,  plaintiff,  possessed  a  valid  claim  against  the  es- 
tate, and  was  about  to  file  it  and  to  bring  proceedings  to 
enforce  the  same;    that  defendant  was  then  in  possession 
of  a  lai^  part  of  the  estate,  as  legatee ;  and  that,  to  avoid 
this  litigation,  and   to  prevent  petitioner  from   asserting 
said  claim  against  the  estate  and  the  interest  of  the  defend- 
ant in  the  estate,  defendant  orally  agreed  with  plaintiff 
that,  if  the  latter  would  not  file  said  claim,  and  not  seek  to 
subject  the  interest  of  defendant  to  the  payment  of  the 
claim,  and  put  her  to  the  trouble  and  expense  of  defending, 
that  defendant  would  pay  plaintiff  the  amount  of  her  said 
daim,  to  wit,  the  sum  of  f5,000,  with  interest;   and  that 
plaintiff  did  not  file  her  claim.    It  is  the  fact,  for  whatever 
it  may  be  worth,  that,  sometime  in  1903,  the  suit  institut- 
ed in  1900  was  dismissed.    It  is  not  clear,  nor  do  we  think 
it  very  material,  how  it  came  to  be  dismissed. 

It  is  made    clear   beyond  discussion    that,    upon    the 
sworn  statements  of  the  plaintiff,  she  was  clearly  advis- 
ed, some  16  op  16  years  before  she  instituted  the  present 
suit,    that    whatsoever    claim    the    plaintiff    was    making 
against  the  defendant  was  being  denied,  and  that  whatever 
trust  relation   there  mi^t  have  existed  was  repudiated. 
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The  plaintiff  makes  no  claim  in  her  pleadings  that,  while  a 
repudiation  may  have  been  brought  home  to  her  as  early  as 
1900  or  1901  6r  1902,  that  thereafter  the  trust  relationship 
was  resumed,  and  that  the  resumed  relation  was  not  repu- 
diated until  1912.  The  entire  theory  of  the  plaintiff's  case 
is  bottomed  on  the  position  that  there  was  but  one  repudia- 
tion, and  that  it  came  so  late  as  that  the  suit  before  us  is 
not  barred.  We  are  abidingly  satisfied  that,  not  only  has 
the  plaintiff  failed  to  prove  that  the  repudiation  came  so 
late  as  that,  but  that  it  is  overwhelmingly  shown  disavowal 
and  repudiation  were  brought  home  to  plaintiff  so  long  be- 
fore she  instituted  this  suit  as  that  the  suit  must  be  held  to 
be  barred  bv  the  statute  of  limitations. 

It  follows  that  the  decree  must  be  reversed.  Decree 
will  be  entered  here,  dismissing  the  petition  of  the  plain- 
tiff.— Reversed. 

Weaver,  C.  J.,  Evans  and  Pebston,  JJ.,  concur. 


City  op  Dbs  Moinbs,  Appellant,  v.  Dbs  Moines  Water 

Company,  Appellee. 

HIGHWAYS:     Obstructions— Ctandplpes  of  Water  Ctompany— NegU- 

1  gence.  A  standpipe,  connected  with  a  mechanism  for  controlling 
the  supply  of  water,  which  is  erected  In  a  public  street,  with 
the  consent  of  the  city  and  the  private  water  company,  and  at 
the  expense  of  the  benefited  property  owner,  but,  which,  after 
erection.  Is  within  the  arbitrary  control  of  the  water  company, 
becomes  a  part  of  the  equipment  of  the  water  company,  with 
consequent  primary  liability  on  Its  part  to  maintain  the  pipe 
In  such  manner  that  the  public  will  not  suffer  injury  therefrom. 

KEGUGENOE:    Protruding  Water  Pipe  in  SidewaJk.    The  act  of  a 

2  water  company  In  allowing  a  water  pipe,  originally  flush  with 
the  sidewalk,  to  remain  for  two  years  some  2  or  3  Inches  above 
the  sidewalk,  owing  to  the  gradual  sinking  of  the  walk,  pre- 
sents a  Jury  question  on  the  Issue  of  the  company's  negligence. 
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MUKIGIPAL  00BP0BATI0N8:    Primary  and  Secondary  K«|^Ug«nce 

3  — Bec€fv&cy,  A  city  which  has  paid  damages  consequent  on  its 
neglect  to  compel  a  public  utility  licensee  to  perform  Its  im- 
plied primary  duty  to  maintain  its  street  equipment  in  a  safe 
condition,  may  recover  over  against  such  licensee.  Such  facts 
do  not  present  a  case  of  joint  tortrfeasors. 

MUNICIPAIa  <K>BPOBATIONS:     Sunken  Walk.     Negligence  is  not 

4  established  by  a  showing  that  a  public  walk  was  allowed,  for 
several  years,  to  remain  in  a  slightly  sunken  condition,  when 
it  wh6  not  shown  that  such  condition  materially  affected  its 
solidity,  safety,  or  usefulness. 

Appeal  from  Polk  District  Court. — Ghablbs  A.  Dudubt, 

Judge. 

January  20,  1920. 

Action  at  law  to  recover  from  defendant  the  amonnt 
of  a  judgment  recovered  against  the  plaintiff  city  in  favor 
of  one  Lulu  M.  Overstreet,  administratrix,  on  account  of. 
personal  injuries  sustained  by  her  intestate,  Archie  P. 
Overstreet,  such  injury  having  been  caused  by  a  defect  in 
a  public  sidewalk.  The  city,  having  paid  the  judgment, 
demands  reimbursement  from  tjxe  water  company,  on  the 
theory  that  the  defect  in  the  walk  was  due  to  ^he  neglect  of 
the  water  company  in  the  maintenance  of  a  so-called  "stop 
box"  and  pipe  in  such  manner  as  to  create  an  obstruction, 
over  which  Overstreet  fell  and  was  injured.  There  was  a 
trial  to  a  jury,  and,  at  the  close  of  all  the  testimony,  the 
court  sustained  defendant's  motion  for  a  directed  verdict 
in  its  favor.  From  this  order  and  from  the  judgment  ren- 
dered on  the  verdict,  i£e  city  ap£eals. — Reversed. 

H.  W.  Byers,  Beson  8,  Jones,  and  D,  Cole  MoMartin, 
for  api>ellant. 

Parrish  d  Cohen,  for  appellee. 

WsAYSBy  C.  3. — The  grounds  of  the  motion  for  a  direct- 
ed verdict  were,  in  substance,  as  follows : 
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(1)   That  the  evidence  discloses  no  negligence,  of  the 
water  company,  contributing  in  any  degree  to  the  injury 
or  death  of  Overstreet,  and  does  not  show  that  the  com- 
pany was  under  any  obligation  to  maintain 
1-  ^g^JJJ^^®  i .       the  pipe  or  "stop  box"  over  which  Over- 
Ht^'^^'      street  fell. 

panj^:  negu-  (2)    That  the  evidence  shows  conclu- 

sively that  the  condition  of  the  walk  refer- 
red to  was  due  to  the  negligence  of  the  city  alone. 

(3)  That,  if  the  company  owed  any  duty  with  respect 
to  the  maintenance  of  the  pipe  or  stop  box,  the  city  was 
also  negligent,  and  the  accident  was  occasioned  by  the  joint 
tort  of  the  city  and  the  company,  and  neither  can  recover 
from  the  other. 

The  fact  situation  is  the  subject  of  but  little  dispute. 
The  water  furnished  by  the  defendant  company  is  distrib- 
uted through  a  system  of  mains,  laid  along  the  course  of 
the  streets,  and  from  the  mains  it  is  supplied  to  individual 
users,  through  branch  or  service  pipes  extending  from  the  \ 
mains  to  the  adjacent  lots  and  buildings.  The  method  of 
obtaining  these  connections  for  the  use  of  adjacent  proper- 
ty is  about  as  follows:  The  property  owner  first  makes 
written  application  to  the  company  therefor,  and  is  told 
to  go  to  a  licensed  plumber,  who  obtains  from  the  water 
company  a  permit  to  tap  the  main,  and  from  the  city  a 
permit  to  open  the  street.  The  plumber  then  digs  down  to 
the  main,  at  a  point  where  the  connection  can  be  made, 
and  opens  a  trench  as  far  as  may  be  necessary  for  laying 
the  service  pipe.  In  laying  this  pipe,  when  the  plumber 
reaches  a  convenient  point  between  the  curbing  and  the  lot 
line,  he  puts  in  a  "stop  box"  and  stopcock,  by  which  the 
flow  of  water  through  the  pipe  is  controlled.  To  provide 
means  for  operating  this  stopcock,  a  pipe  extends  there- 
from to  the  surface  above,  and  in  the  pipe  is  a  rod,  con- 
necting with  the  stopcock.    By  this  rod,  with  the  aid  of  a 
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key,  the  cock  is  turned  to  admit  or  cut  off  the  water.  The 
property  owners  do  not  usually  have  these  keys,  and  the 
water  is  ordinarily  turned  on  and  off  by  the  company. 
From  this  stop  box,  the  service  pipe  is  extended  into  the 
building,  ordinarily  into  the  cellar,  where  it  is  connected 
with  a  meter,  by  which  the  supply  is  measured.  There  is 
also  another  stopcock  at  the  meter.  When  the  work  is 
done,  the  plumber  reports  to  the  water  company,  and  fur- 
nishes it  with  a  plat  showing  the  location  of  the  stop  box. 
The  cost  of  the  work  we  have  described  is  paid  by  the  prop- 
erty owner,  but  the  meter  is  furnished  and  owned  by  the 
company.  Concerning  the  practical  use  made  of  the  facili- 
ties we  have  described,  the  principal  managing  officer  of  the 
defendant,  after  testifying  to  matters  already  mentioned, 
says,  among  other  things,  that,  when  a  water  user  gives 
notice  that  he  is  about  to  move : 

"We  shut  off  the  water, — turn  it  off  at  the  stop  box. 
One  of  our  men  takes  a  key  for  that  particular  box,  if  it 
requires  a  different  key,  and  goes  to  the  stop  box  and  cuts 
off  the  water  and  leaves  it  locked.    •    •     •    The  property 
owner  has  no  authority  whatever,  either  from  the  company 
or  the  city,  to  interfere  with  that  water  box  at  all,  except 
to  make  proper  use  of  it.     If  you  had  a  house  upon  Fifth 
Street  that  was  connected  up  with  our  plant,  and  you  were 
not  living  there  and  were  not  paying  for  water,  and  you 
were  not  getting  any  water  from  us,  you  would  not  have 
any  right  to  go  and  open  that  up.    You  would  have  to  get 
authority  from  the  company.     •     •     *     If  a  customer  on 
our  books  does  not  pay  his  bill,  or  if  we  have  a  controversy 
with  him  about  the  water,  we  enforce  our  orders  and  de- 
mands by  shutting  off  the  water  at  the  stop  box  we  arc 
talking  about.     •     •     •    The  water  consumer  has  no  right 
or  authority  to  touch  the  stop  box  or  to  open  it  up  again 
unless  he  gets  authority  from  the  company.    That  was  the 
practice  and  the  rule  with  respect  to  this  house  where  the 
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accident  occurred.  We  have  one  invariable  rule:  that  is, 
if  the  water  is  turned  off  for  nonpayment  of  rent,  the  prop- 
erty owner  must  not  turn  it  on  again  until  he  pays. 
♦  ♦  ♦  We  have  another  fixed  rule,  and  that  is  that  we 
will  not  furnish  water  to  anyone  through  a  water  service 
connection  until  the  stop  box  attachment  is  made." 

The  evidence  tends  also  to  show  that  the  pipe  from  the 
stop  box  to  the  surface  was  V^  inches  in  diameter,  and  was 
covered  by  an  iron  cap,  screwed  to  the  top.  This  cap,  as 
we  take  it,  stood  substantially  level  with  the  sidewalk  at 
the  time  the  connection  was  completed ;  but,  in  the  course 
of  years,  the  walk  had  so  settled  as  to  make  the  top  or  cap 
protrude  2  or  3  inches  above  the  surface.  It  was  over  this 
obstruction  that  the  deceased,  Overstreet,  is  alleged  to  have 
fallen,  and  received  fatal  injuries.  After  his  death,  action 
was  brought  against  the  city  by  the  administratrix  of  his 
estate,  charging  the  city  with  negligence  in  permitting  said 
pipe  to  thus  obstruct  the  street  and  render  the  use  of  the 
street  dangerous  for  pedestrians.  To  said  suit  the  water 
company  was  also  made  a  defendant;  but,  before  any  ac- 
tion had  been  taken  therein,  the  administratrix  dismissed 
her  suit  as  to  said  company.  Thereafter,  the  city  entereil 
into  a  settlement,  and  compromised  with  the  adminis- 
tratrix concerning  her  claim  for  the  agreed  sum  of  |2,500 
damages  and  |24.05  costs,  which  was  then  and  there  paid 
her  for  the  benefit  of  the  estate  of  the  deceased.  This  set- 
tlement, the  appellee  herein  concedes,  was  reasonable  and 
fair,  and  made  in  good  faith. 

The  foregoing  statement  is  suflScient  to  present  the  real 
nature  of  the  clakn  and  defense.  Assuming  its  truth,  would 
the  jury  have  blen  justified  therefrom  in  finding  the  de- 
fendant company  chargeable  with  negligence  on  account  of 
the  condition  of  the  sidewalk,  as  affected  by  the  water  pipe's 
protruding  from  its  surface? 

I.    In  approaching  and  considering  the  issues  in  this 
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case  it  is  important  to  keep  in  mind  the  fact  that  this  con- 
troversy is  not  one  between  the  water  company  and  the 
owner  of  the  property  for  the  use  of  which  the  service  pipe 
and  connection  were  constructed.  Wer^  the  water  company 
and  property  owner  here  disputing  as  to  which,  if  either,  is 
primarily  bound  to  maintain  and  care  for  the  stop  box  and 
pil)e  constructed  in  or  under  the  sidewalk,  the  inquiry  as  to 
who,  in  fact,  asked  for  it  or  ordered  it  or  constructed  it  or 
paid  for  it,  would  be  quite  material  and  perhaps  decisive; 
but,  for  reasons  which  will  be  apparent  as  we  proceed, 
those  matters  are  far  from  conclusive  in  this  action.  The 
inquiry  here  is  not  at  all  what  duty  the  water  company 
owed  or  owes  to  the  property  owner  with  whose  lot  or 
building  the  water  connection  is  made,  but  what  duty,  if 
any,  the  company  owed  or  owes  to  the  city  and  public 
whose  streets  it  uses  for  its  own  profit  in  serving  the  prop- 
erty owner. 

For  this  reason,  we  are  unable  to  agree  with  appellee 
that  the  fact,  appearing  in  the  record,  that,  by  city  ordi- 
nance, no  one  was  authorized  to  make  any  excavation  in 
the  streets  without  application  to  or  permit  by  the  city  or 
its  board  of  public  works,  and  that  the  application  in  this 
instance  was  made  by,  and  the  permit  issued  to,  the  prop- 
erty owner,  or  that  he  was  himself  a  licensed  plumber,  and 
himself  performed  the  work,  is,  of  itself,  controlling  of  the 
case  before  us.  Nor  do  we  think  it  quite  a  correct  state- 
ment of  the  case,  as  developed  by  the  testimony,  that  the 
only  interest  defendant  had  in  the  stop  box  and  its  attach- 
ments was  ^'simply  the  right  to  use  it  in  common  with  any 
pltimber  or  other  person  who  had  occasion  to  shut  oflF  the 
water.''  The  clear  effect  of  the  defendant's  own  testimony 
and  the  explanation  which  seems  to  have  been  given  very 
frankly  by  its  superintendent  on  the  witness  stand,  to  say 
nothing  of  common  knowledge  and  common  observation  of 
the  methods  everywhere  in  use  by  public  service  water  com- 
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paiiies,  is  that  the  entire  aggr^ation  of  its  correlated  parts, 
extending  from  the  source  of  its  supply  through  its  net- 
work  of  mains,  conduits,  and  service  pipes  to  the  meters 
through  which  the  water  is  finally  measured  and  delivered 
to  the  consumer,  is  but  a  single  system,  over  which  the 
company  exercises  (and,  for  present  purposes,  we  may  say 
it  necessarily  exeroises)  a  control  which  is  little  less  than 
autocratic.  Although  the  property  owner  is  required  to 
be  at  the  expense  of  making  the  connection  between  the 
company's  main  and  the  company's  meter,  yet,  when  made, 
and  thus  incorporated  into  the  i^stem  of  water  distribu- 
tion, it  passes,  to  all  practical  intents  and  purposes,  into 
the  paramount  control  of  the  company. 

The  stop  box  and  stopcock  are,  in  effect,  the  lock  or 
gate  by  which  the  company  controls  the  water  supply  to 
the  property  owner.  The  company  opens  it  only  when  its 
rules  are  complied  with;  and,  when  dispute  or  disagree- 
ment arises  between  it  and  the  lot  owner,  it  locks  the  gate 
and  cuts  off  the  supply.  The  control  of  the  stop  box  and 
CQck  is  thus  made  an  efficient  means  of  discipline  in  enforc- 
ing the  company's  rules  and  demands.  In  the  language  of 
the  superintendent: 

^'If  a  customer  on  oup  books  does  not  pay  his  bill,  or 
if  we  have  a  controversy  with  him  about  the  water,  we  en- 
force our  demands  by  shutting  off  the  water  at  the  stop  box. 
*  *  *  The  consumer  has  no  right  or  authority  to  touch 
the  stop  box  or  open  it  up  again  unless  he  pays  his  bill  and. 
gets  authority  from  the  company  to  open  it  up  again." 

The  suggestion  of  counsel  that  the  stop  box  and  its  at 
tachments  are  simply  a  convenience  furnished  by  the  lot 
owner,  and  only  used  by  the  company  in  common  with  the 
plumbers  and  others,  is  not  borne  out  by  the  record. 

There  is  nothing  in  the  evidence  tending  to  show  that, 
during  the  24  years  and  more  which  have  elapsed  since  this 
stop  box  was  put  in,  the  lot  owner  has  ever  assumed  its  use 
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or  control  in  any  form  op  to  any  extent.    But,  were  it  other- 
wise, and  were  it  to  be  conceded  that  the  stop  box  and  the 
pipe   extending  therefrom  to  the  snrface  of  the  sidewalk 
were  kept   and  maintained  for  the  common  use  and  con- 
venience of  the  company  and  the  lot  owner,  it  would  clear- 
ly still  be  the  duty  of  the  company,  as  well  as  of  the  lot 
owner,  to  nse  reasonable  care  to  see  that  such  apparatus, 
planted  in  the  public  walk  for  its  use  (whether  exclusiye  or 
in  common),  is  so  constructed  and  maintained  as  not  to 
create  a  nuisance  or  source  of  peril  to  persons  lawfully  us- 
ing the  public  way. 

It  is  unnecessary,  therefore,  to  attempt  any  very  ex- 
act definition  of  the  mutual  rights  and  obligations  of  the 
company  and  the  customer  or  property  owner  whom  it 
serves.    The  company,  by  its  franchise  or  its  contract  with 
the  city,  is  granted  a  license  to  use  the  streets  for  the  con- 
struction of  its  system.    Of  necessity,  this  implies  the  right, 
under  proper  regulation,  to  lay  its  mains  and  pipes  be- 
neath the  surface,  and  at  many  points  to  extend  them 
under  and  across  tie  course  of  public  travel;    and,  as  a 
matter  of  law,  it  must  be  held  to  be  an  implied  condition  \ 
of  such   license  that  these  instrumentalities  by  which  it  } 
distributes  its  water  supply  to  its  patrons  shall  be  con-  I 
structed  and  maintained  with  reasonable  care  for  the  safe-  f 
ty  of  those  who  are  lawfully  exercising  the  primary  right  of  / 
the  public  to  use  the  streets  for  the  purposes  of  travel/ 
These  propositions  appear  to  us  to  be  quite  elementary,  and 
to  call  for  no  extended  inquiry,  into  the  precedents  aflPord- 
ed  by  the  decided  cases.    But,  as  bearing  upon  the  prin- 
ciple involved,  see  Ons  L.  d  C.  Co.  v.  Columhiis,  50  Ohio 
St.  65  (19  L.  E.  A.  510). 

Dor  attention  is  called,  however,  to  a  decision  of  the 
Supreme  Court  of  the  United  States  which  is  much  like 
the  case  before  us  both  in  fact  and  in  the  principles  ap- 
plied.   See  Washingtofb  Cfa^light  Co.  v.  District  of  Golum- 
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hia,  161  U.  S.  316  (40  L.  Ed.  712).  In  that  case,  tbe'gas 
company  placed  its  stop  box  in  the  street,  to  control  the 
flow  of  gas  through  a  service  pipe  to  the  house  of  an  ad- 
jacent owner.  It  was  put  in  by  the  company  at  the  request 
of  property  owners,  by  whom  the  cost  or  expense  of  the 
installment  of  the  connection  so  made  was  paid.  The  work, 
as  constructed,  was  skillfully  done  and  reasonat^ly  safe: 
In  the  matter  of  the  use  and  control  of  the  stop  box,  the 
evidence  was  not  materially  unlike  that  which  appears  in 
the  instant  jcase.  After  the  stop  box  was  put  in,  the  street' 
was  widened,  and,  by  reason  of  this  change,  the  box  came 
to  be  about  in  the  middle  of  the  sidewalk.  The  cover,  which 
was  about  level  with  the  surface  of  the  walk,  was  broken, 
or  had  been  removed ;  and  the  plaintiff,  in  using  the  walk, 
stepped  into  the  opening  thus  made,  and  was  injured. 
There,  as  in  this  case,  the  company  defended  on  the  ground 
that  there  was  no  duty  resting  upon  it  to  maintain  or  re- 
pair the  stop  box;  that  it  was  placed  in  the  street  at  the 
request  of  the  property  owner,  and  p^d  for  by  him;  and 
that  the  company  did  not  assume,  no/ was  it  charged  with, 
any  duty  for  its  proper  maintenance.  Plaintiff  sued  the 
city  on  account  of  the  injury  so  sustained  by  her,  and  re- 
covered a  judgment  for  damages;  and  the  city,  having  paid 
the  judgment,  sued  the  gas  company  for  reimbursement. 
On  the  trial  of  the  latter  case,  the  court  instructed  the 
jury,  as  a  matter  of  law,  that  the  stop  box  "was  a  part  of 
the  apparatus  of  the  company,  and  hence  it  was  its  duty 
to  exercise  proper  care  over  it,  and  thus  to  prevent  injury 
to  persons  using  the  sidewalk."  On  appeal  by  the  gas  com- 
pany from  a  judgment  in  the  city's  favor,  the  court,  speak- 
ing by  Chief  Justice  White,  affirmed  the  recovery,  and 
said: 

"The  plain  object  contemplated  by  the  formation  of 
the  gas  company  was  the  supplying  of  the  gas,  to  be  by  it 
manufactured,  to  consumers;    and  it  is  obvious  that  this 
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could  not  be  done  without  making  a  connection  between 
the  street  mains  and  the  abntting  dwellings.    When  such 
connections  are  made  with  the'  mains,  they  receive  from 
them  and  convey  into  dwellings  highly  inflammable  ma- 
terial, which  flows  by  an  uninterrupted  channel  from  the 
mains  themselves  into  such  dwellings.    It  must,  therefore, 
have  necessarily  been  contemplated  that  snch  connections 
with  the  mains  as  were,  from  their  very  nature,  incidental 
to  and  inseparably  connected  with  the  consumption  of  gas 
should  be  a  part  of  the  apparatus  of  the  gas  company,  and 
be  under  its  control,  rather  than  under  that  of  the  city  or 
the  property  owner." 

Further  discussing  the  case,  the  court  says: 
"It  would  be  unreasonable  to  infer  that  Congress, 
when  it  authorized  the  use  of  the  streets  or  sidewalks  for 
the  purposes  of  the  gas  company's  business,  contemplated 
that  the  city  of  Washington  ♦  •  •  should  keep  in  re- 
pair such  apparatus,  the  continued  location  of  which  in 
the  sidewalks  of  the  city  was  permitted,  not  only  as  an 
incident  to  the  right  to  make  and  sell  gas,  but  also  for 
the  pecuniary  benefit  of  the  gas  company.  We  conclude, 
therefore^  that  the  duty  was  imposed  upon  the  gas  company 
to  supervise  and  keep  the  gas  box  in  repair.  *  '  *  *  Nor 
do  we  think  that  this  duty  was  affected  by  the  circum- 
stance that  the  cost  of  the  labor  and  materials  used  in 
the  construction  of  the  connection  and  gas  box  was  paid  by 
an  occupant  or  owner  of  property,  who  desired  to  be  fur- 
nished  with  gas.  As  the  service  pipe  and  stopcock  was 
a  part  of  the  apparatus  oi  the  company,  and  was  used  foe 
the  purpose  of  its  business,  it  is  entirely  immaterial  who 
paid  the  cost,  or  might  in  law,  on  the  cessation  of  the  use  of 
the  service  pipe  and  gas  box  by  the  company,  be  regarded 
as  the  owner  of  the  mere  materials." 

Bo  reasonable  and  just  seems  to  be  the  rule  applied 
in  the  cited  case,  and  so  fundamental  is  the  principle  that 
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a  party  who  is  licensed  to  use  the  street  for  the  purposes 
of  private  profit,  even  though  the  use  be  one  of  public 
utility,  is  charged  with  the.  duty  to  exercise  all  reasonable 
care  that  the  instrumentalities  of  such  use  are  not  per- 
mitted to  become  nuisances,  that  argument  in  their  sup- 
port can  hardly  be  necessary. 

In  so  far,  therefore,  as  the  judgment  entered  by  the 
trial  court  exempts  the  defendant  from  the  duty  or  obli- 
gation to  so  keep  and  maintain  the  stop  box  and  pipe  in 
question  that  they  do  not  constitute  a  source  of  danger  to 
persons  lawfully  using  the  sidewalk,  it  cannot  be  sustained. 

II.  Assuming  the  existence  of  such  duty,  does  the 
evidence  make  a  case  for  the  juiy  upon  the  question  of 
defendant's  negligence?    On  this  point  there  is  little  room 

for  controversy.     It  is  probable  that,  as 

^'  proteiSng*wa-    originally  constructed,  24  years  before  the 

lidewlSk.  accident  to  Overstreet,  the  upper  end  and 

cap  of  the  stop  box  pipe  were  substantiaily 
level  with  the  surface  of  the  sidewalk,  and  did  not  then  con- 
stitute any  obstruction  to  the  safe  use  of  the  walk  by  pedes- 
trians.   Later,  as  we  have  before  said,  the  walk  had  settled, 
leaving  the  pipe  and  cap  protruding  above  the  surface  in 
such   manner  that   a   traveler,   exercising  ordinary   care, 
might  readily  trip,  and  receive  a  violent  fall.    Just  how 
long  this  condition  had  existed  at  the  time  of  the  accident 
is  not  definitely  shown,  but  there  is  testimony  from  which  d 
it  could  be  found  that  the  defect  had  been  noticeable  forr 
two  years ;   and  the  court  cannot  say,  as  a  matter  of  law, . 
that  this  was  not  a  sufficient  period  for  the  appellant,  in.      .\^/^^ 
the  exercise  of  reasonable  supervision  over  its  apparatus     * 
in  the  public  street,  to  have  discovered  it,  and  to  have  re-j 
moved  the  danger  thereby  created. 

The  question  of  negligence  and  notice,  as  well  as  of 
proximate  cause,  was  also  for  the  jury. 

III.  Appellee  also  relies  upon  the  proposition  that, 


V^ 
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3.  Municipal 
corpobatiok8  : 
piimarj    and 
secondary  neg- 
ligence:   re- 
coTery. 


mitted,     but 


even  if  it  be  chargeable  with  negligence,  the  city  was  also 
negligent,  and  contends  that,  under  the  familiar  rale  that| 

one  joint  tort-feasor  cannot  maintain  an  ac-1 
tion  to  enforce  contribution  from  another,] 
the    trial    court    rightfully   dismissed    the 
plaintiff's  action. 

The  soundness  of  the  rule  is  to  be  ad- 
it does  not  avail  the  defendant  in 
this  case.  In  the  first  place,  as  between  the  com- 
pany and  the  city,  the  primary  duty  to  so  maintain 
the  pii)e  as  to  avoid  endangering  the  walk  for  pub- 
lic use,  was  upon  the  former;  and,  as  between  the  pub-' 
lie  and  the  city,  the  latter  became  chargeable  with  negli-j 
gence  only  when  it  failed  to  exercise  care  in  requiring  the 
company  to  remedy  or  remove  the  defect.  Being  so  negli- 
gent, and  an  injury  having  so  resulted  to  Overstreet,  the 
city  could  not  avoid  liability  to  the  injured  man  by  (lifting 
responsibility  for  the  fault  to  the  shoulders  of  the  water 
company;  but,  having  paid  the  damages  for  the  injury  so 
inflicted,  it  could  rightfully  demand  of  the  water  company 
•  satisfaction  for  the  amount  it  had  thus  been  compelled  to 
pay.  See  the  case  above  cited,  Washington  OusUght  Co.  v. 
District  of  Cohmhia,  161  U.  8.  316  (40  L.  Ed.  712) ;  City 
of  Sioux  City  v.  Weare,  59  Iowa  95;  City  of  Ottwmwa  v. 
Parks,  43  Iowa  119;  Inkabita/nts  of  MUford  v,  Holbrooh, 
91  Mass.  17. 

Whatever  doubt  there-may  be,  under  the  somewhat  con- 
flicting precedents,  as  to  the  extent  of  the  liabilily  of  an 
abutting  owner  to  the  city  for  damages  paid  by  the  city 
on  account  of  his  mere  omission  to  perform  some  duty  im- 
posed upon  him  by  law  or  ordinance,  there  can  be  none 
where  the  negligence  is  that  of  one  occupying  the  street 
or  walk  as  a  mere  licensee,  under  an  express  or  necessarily 
implied   obligation    to   avoid   the  creation  of  a  nuisance 
therein.  'H  has  been  well  said  by  the  New  York  court  that, 
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upon  receiving  license  to  occupy  a  public  street  for  a  pri- 
vate purpose,  "the  licensee  impliedly  agrees  to  perform  the 
act  in  such  a  manner  as  to  save  the  public  from  danger  and 
the  municipality  from  liability."  VUlage  of  Port  Jervis  v. 
First  Na4;.  Baaik,  96  N.  Y.  550,  557.  And  when  the  muni- 
cipality, having  paid  damages  because  of  the  licensee's  neg- 
ligence, sues  the  latter  for  reimbursement,  it  is  not  a  claim . 
by  one  joint  tort-feasor  against  another,  but  is  rather  a 
claim  for  failure  of  the  licensee  to  perform  its  undertaking 
to  save  the  licensor  from  liability  on  account  of  the  former's 
negligence.  Or,  to  quote  again  from  the  Massadiusetts 
court: 

^^The  plaintiffs  were  not  in  pari  delicto  with  the  defend- 
ant, and  therefore  the  principle  that  one  joint  wrongdoer 
cannot  have  contribution  against  another  has  no  pertinency. 
The  only  fault  or  n^ligence  which  could  be  imputed  to  the 
town,  on  the  facts  shown,  was  a  failure  to  remedy  the  nui- 
sance which  the  defendant  had  caused.  This  is  no  bar  to 
their  claim  for  indemnity."  Inhabitants  of  MUford  v.  Hoi- 
brook,  supra. 

It  is  further  objected,  if  we  understand  counsel,  that 
the  city  was  n^ligent  in  that  the  projection  of  the  pipe 
above  the  walk  was  not  caused  by  any  act  of  tiie  defend- 
ant, but  by  the  settling  of  the  walk,  a  con- 
4.  Municipal  cob-   dition  which  the  city  had  not  attempted 

P0BATI0N8:  ,        ,         ,,.^.  _       .-_.  ._  _, 

BQnken  walk,      to  remedy  by  lifting  or  building  the  walk 

up  to  its  original  level..  In  our  opinion,  J 
there  is  nothing  in  the  testimony  from  which  the  jury  could , 
find  the  city  negligent  in  this  respect.  Few,  if  any,  side- 
walks, especially  if  constructed  of  brick,  stohe,  or  cement, 
and  laid  upon  the  earth,  will  not  settle  to  some  degree,  in 
the  course  of  years ;  and,  if  such  settling  be  not  so  great  or 
so  irregular  or  uneven  as  to  materially  affect  its  solidity, 
safety,  or  usefulness,  it  cannot  be  said  to  show  any  breach 
of  duty  on  part  of  the  city.    It  may  also  properly  be  said 
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that  the  defendant,  being  charged  with  the  duty  tb  properly 
maintain  the  stop  box,  may  be  presumed  to  have  under- 
stood the  natural  tendency  of  the  walk  to  settle,  and  the 
consequent  elevation  of  the  upper  end  of  the  standing  pipe 
above  the  surface.  The  duty  to  care  for  these  instrumen- 
talities implies,  as  well,  the  duty  of  inspection  at  reasonable 
intervals;  and,  if  this  had  been  done  at  any  time  during 
the  two  years  before  Overstreet  received  his  injuries,  the 
need  of  the  repair  would  have  been  apparent. 

It  follows  from  what  we  have  said  that  the  trial  court 
erred  in  directing  a  verdict  for  the  defendant,  and  a  new 
trial  must  be  ordered. 

The  judgment  of  the  district  court  is,  therefore, — Re- 
versedL 

Ladd,  Oaynor,  and  Stbvbns,  JJ.,  concur. 


E.  J.  DiLLEHAY,  Appellant,  v.  W.  H.  Minor,  Appellee. 

LANBIiOBD  AND  TEKAlffT:    Common  Passageways—Duty  of  Land- 

1  loiiL  A  landlord  who  is  pursuing  the  general  practice  of  rent- 
ing his  premises  to  various  tenants  must  maintain  with  rea- 
sonable care  the  stairways  used  in  commotk  by  his  tenants,  even 
though,  at  the  time  in  question,  plaintiff,  who  was  injured,  was 
his  only  tenant 

APPBAIa  AND  EBSOB:    Beview— Direeted  Verdict— Most  Favorable 

2  Ckmstmctlon  Bole.  Principle  recognized  that,  on  an  appeal  from 
a  directed  verdict,  the  record  must  be  considered  from  the  stand- 
point of  the  facts  which  the  jury  would  be  Justified  in  finding. 

NBGUOENOE:     Choosing  Less  Safe  of  Two  Ways.     Knowingly 

3  choosing  the  less  safe  of  two  ways  does  not  per  se  establish 
either  (a)  assumption  of  risk  or  (b)  contributory  negligence. 
So  held  as  to  two  stairways. 

Appeal  from  Dickinson  District  Court — James   DbLand, 

Judge. 

January  20,  1920. 
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Action  at  law  to  recover  damages  for  personal  in- 
jury. There  was  a  dirocted  verdict  and  judgment  for  the 
defendant,  and  plaintiff  appeals. — Reversed. 

Framns  ii  Owen  and  Coasoti  &  Frcmcns,  for  appellant. 

Heald  d  Cook,  for  appellee. 

Weaver,  C.  J. — The  defendant  is  the  owner  of  a  two- 
story  building  in  the  town  of  Milford.  The  first  story  is 
occupied  and  used  by  him  as  a  pool  hall.    The  second  story 

is  divided  into  rooms  to  let    Some  of  these 
1.  Landlord  and     roouis  are  reached  only  by  a  flight  of  stairs 

tenant:  -  ,     .,  ,. 

common  pas-      at  tlie  rear  of  the  building.    Access  to  the 

sageways :  duty 

of  landlord.  other  rooms,  several  in  number,  is  provid- 
ed by  a  flight  of  stairs  leading  np  the  side 
of  the  building  from  the  front,  and  another  leading  up  the 
same  side  from  the  rear,  and  landing  on  a  common  plat- 
form at  the  level  of  the  second  floor.  From  this  platform 
there  is  an  entrance,  which  serves  all  the  second  floor  rooms 
except  those  at  the  rear,  already  mentioned. 

In  April,  1917,  the  defendant  employed  plaintiff  to 
take  charge  of  the  pool  hall,  for  which  service  plaintiff  was 
to  receive  a  stipulated  weekly  wage,  and  to  have  the  use  of 
one  of  the  rooms  on  the  second  floor,  to  which,  access  was 
had  by  the  two  stairways  and  platform  to  which  we  have 
just  referred.  Plaintiff  took  possession  of  the  room  as- 
signed to  him,  and,  as  the  two  flights  of  stairs  leading  to 
the  entrance  platform  were  both  open,  he  used  either,  as 
happened  to  be  most  convenient,  for  the  purposes  of  in- 
gress and  egress.  In  May,  1917,  when  he  had  been  in  the 
defendant's  service  about  six  weeks,  plaintiff  left  the  pool 
hall  to  go  to  his  room  by  way  of  the  stairs  leading  up  from 
the  sidewalk  in  front  to  the  landing  platform.  In  so  do- 
ing, the  fourth  or  fifth  step  from  the  bottom  gave  way, 
causing  him  to  fall  back  to  the  sidewalk  and  suffer  bodily 
injury  of  more  or  less  serious  character. 

Later,  this  action  was  brought  at  law  to  recover  dam- 
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ages  on  account  of  such  iujury,  which,  it  is  allied,  was  oc- 
casioned by  the  defendant's  negligence  in  permitting  the 
stairs  to  become  and  remain  in  a  rotten,  decayed,  and  un- 
safe condition. 

Answering  this  claim,  defendant  admits  that  the  stair- 
way was  old,  decayed,  and  unsafe,  and  that  plaintiff  fell 
thereon,  but  denies  that  he  was  injured,  and  denies  that 
defendant  is  chargeable  with  any  negligence  with  respect  to 
said  stairway  or  with  respect  to  the  plaintiff's  fall  or  al- 
leged injury. 

It  is  further  pleaded  that  plaintiff  knew  the  condition 
of  the  stairway ;  that  the  other  flight  of  stairs  to  the  plat- 
form was  safe,  to  the  knowledge  of  the  plaintiff;  that  ac- 
cess to  his  room  by  the  safe  way  just  mentioned  was  as 
convenient  as  by  the  unsafe  way,  and  plaintiff,  having  used 
the  latter  with  full  knowledge  and  appreciation  of  its  dan- 
gerous condition,  assumed  the  risk  of  such  use,  and  for  like 
reasons  is  also  chargeable  with  contributory  negligence. 

The  issues  so  joined  were  tried  to  a  jury.  At  the  close 
of  the  evidence,  both  parties  having  rested,  the  defendant 
moved  for  a  directed  verdict  in  his  favor,  on  the  following 
grounds: 

(1)  That  it  conclusively  appears  that  the  defect  in  the 
stairs  was  open  and  visible,  and  that  another  and  safe  way 
was  provided  for  plaintiff's  entrance  to  his  room,  and  plain- 
tiff, having  taken  the  dangerous  way  with  full  knowledge  of 
the  conditions,  assumed  the  risk. 

(2)  That,  as  a  matter  of  law,  plaintiff  should  be  held 
gnilty  of  contributory  negligence. 

(3)  That,  plaintiff  being  in  the  sole  possession  of  the 
rooms  served  by  these  stairways,  the  defendant,  as  land- 
lord, was  under  no  duty  or  obligation  to  make  the  entrance 
or  stairs  safe  for  plaintiff's  use. 

This  motion   waa  sustained  generally,  and  from  that 


1 


40  DiLLBHAY  V.  Minor.  [188  Iowa 

ruling,  and  from  the  judgment  entered  upon  the  directed 
verdict,  the  plaintiff  appeals. 

I.  In  argument  to  this  court,  counsel  on  both  sides 
give  principal  attention  to  the  third  or  last  proposition 
above  mentioned,  relating  to  the  duty,  if  any,  resting  upon 
a  landlord  to  provide  or  maintain  a  reasonably  safe  en- 
trance to  leased  premises. 

It  seems  to  be  conceded  by  appellant  that,  where  the 
landlord  leases  the  entire  premises  to  a  tenant,  without  any 
promise  or  covenant  to  repair  or  keep  in  repair,  the  tenant 
takes  the  premises  as  he  finds  them,  and  assumes  the  risk 
of  their  safety.  It  is  insisted,  however,  that  this  rule  does 
not  extend  to  entrances,  stairways,  platforms,  corridors, 
and  the  like  in  which  the  tenant  is  granted  no  more  than 
the  right  to  use  in  common  witii  the  landlord  or  with  other 
tenants  of  the  landlord,  and  that,  in  such  case,  the  latter  is 
chargeable  with  negligence  if  he  fails  to  exercise  reason- 
able care  to  keep  the  common  passages  in  proper  condition, 
and  he  is  liable  to  the  tenant  for  injury  so  occasioned  to 
him. 

The  appellee  does  not  seriously  question  the  correctness 
of  this  position,  but  denies  that  plaintiff  has  made  a  case  for 
an  application  of  the  conceded  principle,  because,  say  coun- 
sel, the  plaintiff,  at  the  time  of  his  injury,  was  the  only  ten- 
ant in  any  of  the  rooms  served  by  this  stairway,  and  he  is, 
therefore,  not  within  the  rule  which  charges  the  landlord 
with  any  responsibility  for  the  condition  of  a  stairway  or  en- 
trance used  in  common. 

Giving  to  the  plaintiff,  as  we  are  required  to  upon  this 
record,  the  benefit  of  the  most  favorable  construction  of 
which  the  testimony  is  reasonably  susceptible,  the  jury 

could  have  found  that  plaintiff  was  not  the 
2.  Appeal  and       lessee  of  all  the  rooms  served  by  this  stair- 

■RROR :    review  :  *' 

|j£«ct«^  ▼«-      way  or  entrance;   that  one  or  more  of  the 

diet:    most  ''  ' 

■traction  role'    ^^^™*  were  occupied  by  other  tenants  of 

the  defendant,  when  plaintiff  took  posses- 
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Gdon  of  his  room,  and,  although  yacant  at  the  time  of  the 
accident,  they  were,  nevertheless,  under  the  control  of  the 
defendant  himself,  with  full  power  and  authority  to  let 
them  to  other  tenants,  without  the  consent  of  the  plaintiff. 
As  a  witness  in  his  own  behalf,  the  defendant  describes 
the  premises  let  to  the  plaintiflF  as  follows : 

^'I  told  him  I  had  those  rooms  upstairs  there,  and  I 
wasn't  going  to  rent,  and  would  have  no  use  for  until  I 
rebuilt  those  steps  and  fixed  the  rooms  up ;  and  I  told  him 
he  could  have  one  of  them  if  he  wanted  it/* 

Plaintiff  denies  that  defendant  said  anything  to  him 
about  the  front  stairs'  being  unsafe,  but  says: 

^^The  room  he  let  me  have  is  the  second  room  from  the 
west  end  on  the  second  floor." 

There  is,  also,  as  already  stated,  evidence  from  which 
it  could  be  found  that  some  of  the  other  rooms  were  oc- 
cupied by  other  tenants  when  plaintiff  moved  in,  though 
these  tenants  had  vacated  the  premises  before  the  accident. 
If  these  things  be  true,  and  their  truth  was  for  the  jury  to 
pass  upon,  the  plaintiff  was  never  leased  or  given  exclu- 
sive possession  of  more  than  one  of  the  rooms  having  their 
entrance  and  exit  over  the  common  platform.     The  fact 
that  the  other  rooms  had  become  vacant  does  not,  in  our 
judgment,  operate  to  discharge  the  defendant  from  his  ob- 
ligation to  look  after  the  safety  of  the  stairs  upon  whidi  he 
himself  and  all  of  his  tenants  in  that  part  of  the  building 
depended  in  common  with  plaintiff,  for  the  beneficial  use 
of  the  premises.    The  reciprocal  duties  and  obligations  of 
the  landlord  and  tenant  with  reference  to  ways  or  passages 
enjoyed  in  common  are  to  be  tested  by  their  contract,  and 
do  not  fluctuate  or  disappear  and  reappear,  according  as 
the  other  rooms  or  apartments  to  which  the  common  pas- 
sages are  appurtenant  may  or  may  not  be  filled  with  ten- 
ants. 

Tbe  general  sobject  of  the  liability  of  the  landlord  for 
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the  condition  of  entrances  and  hallways  in  buildings  leas- 
ed by  him  has  been  considered  by  this  court  on  several  oc- 
casions. Burner  v.  HigmarVy  127  Iowa  588 ;  Morse  v.  Hough 
ton,  158  Iowa  279,  282.  See,  also,  Watkins  v.  OoodaU,  138 
Mass.  533;  Loney  t\  McLean,  129  Mass.  33;  Starr  v. 
Spernj,  184  Iowa  540;  Peil  v.  ReUih<irt,  127  N.  Y.  381; 
Siggins  v,  McOill,  72  N.  J.  L.  263 ;  18  Am.  &  Eng.  Encyc. 
of  Law  (2d  Ed.)  220;  24  Cyc.  1116;  all  holding  to  the  nili^ 
as  contended  for  by  the  appellant. 

The  law  as  laid  down  by  these  authorities  has  the  gen- 
eral approval  of  the  courts.    With  the  rule  thus  settled,  the 
question  left  in  the  case  is  one  of  fact,  on  which  there  ap 
pears  to  be  a  conflict  of  evidence,  the  determination  of 
which  is  for  the  jury. 

There  was  no  such  state  of  facts  developed  on  the  trial 
as  would  justify  the  court  in  holding  the  plaintiff  charge- 
able with  assumption  of  risk,  as  a  matter  of  law.    The  de- 
fendant testifies  that  he  notified  plaintiff  of 
'*  ciSortnS^Ms       ^^^  unsafe  condition  of  the  stairs,  and  that 
wiiys.**'  *^®       plaintiff  knew  their  condition  to  be  such 

that  he  could  not  safely  use  them ;  but  this 
the  plaintiff  denies.  It  a  jury  should  accept  plaintiff's  story 
in  this  respect,  there  was  no  assumption  of  risk.  The  same 
may  be  said  upon  the  question  ^f  contributory  negligence. 
Even  if  plaintiff  did  know  that  the  stairs  were  old  and 
dilapidated,  or  that  the  other  stairway  afforded  a  safer 
passage,  it  does  not  follow  conclusively  that  he  was  neg- 
ligent in  using  the  front  stairs;  for  if,  as  a  reasonably  pru- 
dent person,  he  had  the  right  to  believe,  and  did  believe, 
that  he  could  make  the  ascent  in  safety  by  exercising  prop- 
er care,  then  a  finding  by  the  jury  that  he  was  not  negli- 
gent should  be  upheld.  Kendall  v.  City  of  Alhia,  73  Iowa 
241;  Nichols  v.  Incorporated  Town  of  Laurens,  96  Iowa 
388;  Norris  v.  Cud^hi/  Packing  Co.,  124  lowa  748,  751. 

It  follows,  we  think,  that  the  peremptory  direction  of 
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a  verdict  for  defendant  is  not  sustainable  upon  any  of  the 
grounds  assigned  for  it,  and  the  judgment  appealed  from 
must  be  reversed,  and  cause  remanded  for  a  new  trial. — 
Reversed. 

Ladd,  Gaynor,  and  Stbvbns,  JJ.,  concur. 


J.  S.  Eason,  Administrator,  Appellant,  v.  Dbs  Moinbs 

Electric  Company,  Appellee. 

KEGUOEKOE:    Contributory  Negllgvnce— InsnUted  Electric  Wires. 

1  A  jury  question  is  presented  on  the  issue  of  contributory  negli- 
gence wben  the  jury  might  find  that  the  deceased  unnecessarily 
took  hold  of  an  Insulated  electric  wire,  with  knowledge,  and 
after  being  warned,  of  its  dangerous  condition. 

TBIAIt:    Instmetlons— Pleadings  OontroL    ESrror  may  not  be  predi- 

2  cated  on  lack  of  clearness  in  instructions,  when  they  are  fully 
as  broad  as  the  pleadings,  and  are  in  harmony  with  the  state- 
ments of  counsel  to  the  court.  So  held  where  the  pleading  and 
connsers  statements  to  the  court  rested  the  question  of  negli- 
gence on  the  original  setting  of  a  pole,  and  not  on  its  subsequent 
maintenance. 

Appeal  from  Polk  District  Court, — Lawrbncb  Db  Graff, 

Judge. 

January  20,  1920. 

Action  by  the  administratoi"  to  recover  damages  on  be- 
half of  the  estate  of  deceased  for  his  death,  caused,  as  is  al- 
leged, from  the  negligence  of  the  defendant.  There  was  a 
trial  to  a  jury^  and  a  verdict  and  judgment  for  the  defend- 
ant.   The  plaintiff  appeals. — Affirmed, 

Miller,  Parker,  Riley  d  Stewart,  Wehh  d  Wehh,  and 
H.  L.  Bump,  for  appellant. 

Charles  8.  Bradehaw,  for  appellee. 


44  Eason  v.  Dbs  Moinbs  Elsc.  Go.      [188  Iowa 

Prbston,  J. — Omitting  formal  parts,  the  petition  al- 
leges, substantially,  that,  on  October  17,  1917,  deceased,  an 
employee  of  one  Nugent,  a  commission  dealer  in  horses, 

was  working  in  and  about  the  stockyards 
1.  NsoLiaBNCB:       of  one  Talbott,  in  the  city  of  Des  Moines, 

contributory 

uegiigence :  in-    which  stockyards  Were  the  place  of  business 

snlfttGQ    dec- 

trie  wires.  of  Nugeut.    Defendant  was  dispensing  elec- 

tric current  to  the  various  industries  about 
the  stockyards,  and  maintained  a  line  of  wires  to  a  point 
about  25  feet  from  the  northeast  comer  of  the  rendering 
works  operated  by  Percival,  at  which  point  there  was  lo- 
cated a  wooden  pole,  40  feet  in  height,  to  support  the  wires. 
Said  pole  was  located  about  160  or  200  feet  southwest  of 
the  stockyards.  Said  wires  ran  northeasterly  from  said 
pole,  200  or  300  feet,  to  another  pole  of  similar  height,  lo- 
cated in  the  middle  of  the  Talbott  stockyards.  A  large 
number  of  Nugent's  horses  were  in  the  stock  pens  of  Tal- 
bott. In  the  early  morning  of  the  date  stated,  the  pole  near 
the  Percival  works  fell  to  the  ground,  causing  the  wires  to 
fall  into  and  across  the  stock  pen  where  the  horses  were  lo- 
cated. Deceased  was  directed  by  his  employer  to  assist  in 
removing  the  horses  from  the  stock  pen  across  which  the 
wires  had  fallen,  the  fallen  wires  being  in  a  portion  of  a 
stock  pen,  suspended  a  short  distance  above  the  ground, 
and  resting  upon  a  portion  of  the  fence  surrounding  the 
stock  pen,  and  upon  a  feed  trough  therein.  The  horses 
were  to  be  removed,  to  prevent  injury  to  them.  The  peti- 
tion further  alleges  that,  in  attempting  to  reach  the  hors- 
es, and  drive  them  away  from  the  wires  and  out  of  the  pen, 
deceased  laid  hold  of  the  wires  at  or  near  the  plaoe  where 
they  were  suspended  across  the  feed  trough;  that  deceas- 
ed was  instantly  killed  by  the  electric  current;  that  de- 
ceased had  no  knowledge  or  notice  that  the  wires  carried 
an  electric  current  at  the  time  he  came  in  contact  with 
them;  that,  at  the  time  of  the  death  of  deceased,  the  pole 
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located  at  the  northeast  comer  of  the  Percival  works  had 
not  been  and  was  not  set  in  the  ground  by  the  defendant 
herein,  but  had  been  merely  placed  in  a  pile  of  ashes,  which 
ashes  had  worked  away,  and  permitted  said  pole  to  fall; 
that  the  said  pole  was  not  properly  supported,  and  had  no 
support  to  hold  the  same  in  position;   that  deceased  was 
not  gailty  of  contributory  negligence;   that  defendant  was 
negligent  in  this:    (1)  In  failing  to  place  and  set  said  pole, 
at  the  corner  of  the  Percival  rendering  works,  deeply  and 
firmly  in  the  ground,  for  the  support  of  the  same.     (2)  In 
failing  to  properly  mark  said  pole  with  any  danger  sign 
whatever,  and  in  failing  to  notify  this  defendant  [plaintiff], 
or  this  defendant's  [plaintiff's]   employer,  of  the  danger 
contained  in  said  wires.    Other  grounds  of  negligence  were 
set  out,  but  they  were  not  submitted,  and  we  do  not  un- 
derstand appellant  to  complain  of  such  failure. 

The  answer  admits  that  one  of  defendant's  poles^  in 
the  neighborhood  of  the  stockyards  described  in  the  peti- 
tion, fell,  on  or  about  the  date  allied,  and  that  deceased, 
in  attempting  to  remove  one  of  the  wires  which  had  been 
attadied  to  said  pole,  picked  up  the  wire,  and  was  instantly 
killed;  denies  generally  allegations  not  admitted;  denies 
that  it  was  negligent;  alleges  contributory  negligence  on 
the  part  of  deceased.  Appellant  states  in  argument  that 
this  appeal  is  based  upon  the  proposition  that  the  verdict 
of  the  jury,  which  was  not  in  favor  of  the  defendant,  is  con- 
trary to  the  evidence,  is  wholly  unsupported  by  the  evi- 
dence, and  is  the  result  of  passion  and  prejudice,  and  is 
contrary  to  law.  At  the  time  the  city  ordinances  were  of- 
fered, which,  we  understand  from  the  additional  abstract, 
was  at  the  close  of  the  defendant's  evidence,  counsel  for  ap- 
pellant stated  to  the  court  : 

'7here  are  two  things  in  this  case  that  I  think  are 
for  the  consideration  of  the  jury,  and  one  is  the  negligence 
of  the  defendant  in  reference  to  the  setting  of  that  pole. 
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^^Couii: :   You  need  not  argue  that ;  I  will  submit  that. 

''Mr.  Miller  (continuing) :  And  the  other  is  as  to  the 
conduct  of  the  plaintiff.  Those  are  the  questions  I  want  to 
argue  to  the  jury,  and  I  want  to  argue  to  the  jury,  as  bear- 
ing upon  the  question  of  the  conduct  of  the  plaintiff,  the 
fact  that  this  appeared  to  be,  and,  so  far  as  the  evidence 
shows,  was,  an  insulated  wire. 

**Court:  I  shall  tell  the  jury  to  consider  that  question." 

In  stating  the  facts,  we  shall  attempt  to  state  only 
such  as  bear  on  these  two  propositions,  with,  perhaps,  some 
additional  facts  which  may  appear  to  have  a  bearing  on 
some  other  questions  presented  here. 

It  was  shown  by  the  evidence,  or,  upon  a  conflict  there- 
in, the  jury  could  have  found,  that  the  pole  which  fell  had 
been  set  in  place  about  three  yeai-s  l>efore,  in  a  pile  of  cin- 
ders 15  feet  long  one  way  and  18  feet  the  other,  and  5  or  (5 
feet  deep.  It  did  not  go  through  the  cinders,  so  as  to  be 
set  in  the  soil.  It  was  seated  beside  the  stump  of  another 
pole.  The  person  who  set  it  testifies  that  it  was  securely 
set  at  that  time.  About  a  year  or  more  before  this  acci- 
dent, the  cinders  from  the  outer  side  of  the  pile  had  been 
removed  by  persons  other  than  the  defendant,  leaving  a 
mound  of  cinders  a  few  feet  across  and"  surrounding  the 
pole.  The  defendant  had  been  notified  of  the  condition  of 
the  pole  prior  to  the  accident.  The  pole  carried  three  good- 
sized  insulated  wires,  with  a  voltage  of  2,300.  The  wires 
were  as  large  as  the  little  finger,  or  larger.  About  9  o'clock 
in  the  morning,  or  a  little  before,  on  the  day  in  question, 
the  pole  was  blown  down  by  a  high  wind,  carrying  with  it 
the  three  wires,  which  fell  to  the  ground  outside  of  the 
stockyards,  the  wire  resting  on  the  top  wire  of  two  barbed 
wires,  which  were  strung  along  the  top  of  the  west  tight 
board  fence  of  the  stockyards.  The  board  part  of  this  west 
fence  was  8  or  10  feet  high,  above  which  were  the  two 
barbed  wires,  making  the  fence  10  or  11  feet  high.    In  con- 
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tact  with  the  barbed  wires,  one  or  more  of  the  electric  wires, 

^ther  immediately,  op  soon  afterwards,  burned  off  one  or 

more  of  the  barbed  wires,  making  a  noise  described  as  like 

that  of  the  crackling  of  burning  weeds.    From  the  top  of 

the  west  fence,  the  electric  wires  sagged,  as  they  ran  to 

the  northeast,  in  the  stock  pen,  the  low  point  being  over  a 

feed  trough,  which  ran  north  and  south  in  the  stock  pen, 

about  18  feet  from  the  fence,  and  parallel  therewith,  the 

wires  touching  the  feed  trough,  and  then  ran  at  a  sharp 

angle  upward  to  the  top  of  the  next  pole,  which  was  in  the 

stock  pen  farther  east  than  the  feed  trough,  and  35  or  40 

feet  high.     The  wires  dropping  down  from  the  pole  and 

passing  to  the  west  fence  crossed  the  feed  trough  some  feet 

south  of  the  north  end  of  it.    From  the  north  end  of  the 

feed  trough  to  the  north  fence  of  the  stock  pen,  it  was  about 

55  or  60  feet,  making  the  space  north  of  the  wires,  where 

down,  about  18  feet,  east  and  west,  by  60  or  more  feet 

north  and  south,  and  open  to  the  west  fence.    The  wires 

were  not  down  within  reach  on  the  east  side  of  the  feed 

trough,  and,  after  sagging  to  the  feed  trough,  they  ran  up 

again  to  the  high  fence,  18  feet  away.    The  stock  pen  was 

83  feet  north  and  south,  and  110  feet  east  and  west.    The 

feed  trough  was  about  23  feet  long,  2%  feet  wide,  and  3^^ 

feet  high.    A  part  of  a  large  plat  is  here  set  out,  showing 

the  stock  pen.    The  pole  that  fell  was  located  southwest, 

and  the  rendering  works  still  farther  west  or  southwest. 


\ 
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The  decedent's  employer  on  that  morning  had  about 
50  horses  in  the  stock  pen.  Foley,  Ghesney,  deceased,  and 
the  employer,  Nugent,  were  in  the  inspection  sheds,  which 
were  a  part  of  the  same  stockyards,  to  show  horses.  A  short 
time  before  the  accident,  the  electric  lights  went  out,  all 
over  the  stockyards,  including  the  place  where  deceased  and 
the  others  were.  This  was  observed  and  commented  upon. 
About  ten  minutes  after  the  pole  fell,  Talbott,  the  owner 
of  the  stockyards,  received  notice  by  telephone  from  some- 
one connected  with  the  Percival  plant,  advising  him  that 
the  wires  were  down,  that  they  were  dangerous,  and  that 
the  horses  should  be  gotten  out  of  the  pen.  Talbott  noti- 
fied Nugent's  employee.  Bay,  who  was  then  east  of  the 
stock  pen,  of  the  word  he  had  received  by  phone.  Ray  pro- 
ceeded south  to  the  inspection  place,  which  is  southwest  of 
the  stock  pen,  where  he  found  Chesney,  Foley,  Nugent,  and 
the  deceased,  and  repeated,  within  hearing  of  all,  as  ap- 
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pellee  contends,  the  substance  of  the  message  receiyed  from 

Talbott.  There  is  evidence  showing  that  this  message  was  re- 

• 

peated  in  the  presence  of  deceased,  but  there  is  a  conflict  in 
the  evidence  as  to  this.  Chesnej,  who  was  Nugent's  son-in- 
law,  and  the  manager,  directed  deceased,  Foley,  and  Bay  to 
proceed  with  him  to  the  stockyards  to  get  the  horses  ont. 
They  proceeded  west  from  the  inspection  place,  thence 
north  through  the  alley,  and  through  the  gate  at  the  south- 
east corner  of  the  feed  x>en,  which  contained  the  horses; 
they  proceeded  west  along  the  south  fence  in  the  feed  pen 
to  a  point  near  the  west  fence  and  south  of  the  feed  trough. 
Meanwhile,  Talbott  had  entered  the  feed  pen,  and  was  keep- 
ing the  horses  away  from  and  north  of  the  fallen  wires^  and 
up  along  the  north  side  of  the  pen.  The  horses  were  quiet, 
and  apparently  had  not  sensed  any  danger.  They  were 
along  the  north  fence,  and,  according  to  some  of  the  wit- 
nesses, east  of  the  wire  and  of  Talbott — though  there  is 
some  dispute  about  this;  some  of  the  witnesses  claim  that 
they  were  farther  west.  Ghesney  walked  up  the  east  side  of 
the  feed  trough,  and  under  the  wires  as  they  ran  up  to  the 
pole,  and  joined  Talbott  in  herding  the  horses.  Deceased, 
followed  by  Foley,  a  few  feet  behind,  approached  the  down 
wires,  going  west  around  the  south  end  of  the  feed  box, 
and,  instead  of  passing  under  the  wires,  as  appellee  con- 
tends he  could  have  done,  east  of  the  feed  trough  or  along 
the  west  fence,  he  took  hold  of  one  of  the  wires,  apparently 
for  the  purpose  of  raising  it  and  pushing  it  up  and  over  the 
west  fence.  He  was  not  able  to  let  loose  of  the  wire,  and  fell 
to  the  ground,  pulling  the  wire  further  down  with  him,  and 
so  remained  until,  some  minutes  later,  an  employee  of  de- 
fendant's arrived,  and  removed  the  wire  from  the  grasp  of 
deceased.  Deceased  died  as  a  result  of  the  contact.  This 
was  between  9  and  10  o'clock  in  the  morning. 

There  is  evidence,  and  the  jury  could  have  found,  that 
none  of  the  horses  were,  at  any  time,  near  enough  to  the 
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wire  to  be  in  danger  of  receiving  a  shock,  op  becoming  en- 
tangled in  the  wires;   that  none  of  them  were  nearer  th^n 
50  or  60  feet  north.     There  is  testimony  that  Talbott  and 
others  ^^hollered"  to  deceased  to  look  out,  and  not  touch  the 
wire,  when  deceased  was  walking  towards  it.    Talbott  save 
that  deceased  did  not  make  any  reply,  and  he  does  not  know 
whether  he  heard  him;    that  deceased  kept  right  on  mov- 
ing;   did  not  run  toward  the  wire,  but  seemed  to  quicken 
his  pace;  that  he  addressed  his  remark  to  deceased.    Plain- 
tiff's witnesses  testify  that  no  warning  was  given  deceased 
before  he  took  hold  of  the  wire,  thus  making  a  conflict  at 
this  point.    Perhaps  we  ought  to  go  a  little  more  into  detail 
as  to  one  or  two  of  the  conditions.     Ray,  a  witness  for 
plaintiff,  testifies  that  deceased,  Chesney,  and  Foley  were 
at  the  inspection  place,  and  sitting  there  when  he,  Ray,  de- 
livered Talbott's  message  to  Nugent.    The  lights  went  out 
before  Talbott  sent  word  down  there.    Witness  knew  that 
Talbott  was  talking  about  electric  light  wires;  knew  there 
was  something  wrong  with  the  current.     The  lights  went 
out  where  deceased  was.    The  first  thought  of  witness  wag 
that  the  horses  should  be  kept  away  from  contact  with  the 
electric  wires.    He  went  there  to  get  the  horses  out;   pre- 
sumed the  wires  might  be  dangerous ;   didn't  know  to  what 
extent;  didn't  know  whether  the  horses  would  get  shocked 
or  tangled  up.    There  were  no  horses  in  the  southwest  cor- 
ner.   Chesney,  testifying  for  plaintiff,  says  he  noticed  that, 
where  the  wire  had  crossed  the  fence,  it  was  burning  at 
different  places  along  the  wire;   could  see  sparks  fly,  after 
deceased  fell  to  the  ground;    observed  that,  just  as  soon 
as  he  turned  around  and  saw  deceased  in  trouble ;  observed 
that  at  that  time.    It  is  not  claimed  that  anyone  told  plain- 
tiff that  the  wires  were  carrying  a  dangerous  current  of 
electricity.     Talbott  says  he  did  not  tell  him  or  anyone 
else,  and  says  they  had  the  same  chance  to  know  and  the 
same  right  that  he  did,  just  from  general  knowledge  of 
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electric  wires.    There  was  no  sign  or  warning  poated  in  the 
stockyards  on  the  wire  or  pole.     Counsel  for  each  party 
points  out  circumstances  bearing  on  the  interest  of  the  dif- 
ferent  witnesses  and  the  contradictions,  but  we  do  not 
deem  it  necessary  to  go  into  the  evidence  further.    The  cred- 
ibility of  the  witnesses  was,  of  course,  for  the  jury.    Wheth- 
er deceased  was  warned,  whether  he  heard  the  warning,  if 
given,  or  was  in  a  position  to  hear,  and  whether  he  was 
present  and  in  a  position  to  hear  Bay  deliver  the  Talbott 
message,  and  like  matters,  were  questions  for  the  determina- 
tion of  the  jury.    Appellant's  brief  points  will  be  taken 
up  in  the  order  in  which  they  are  presented. 

1.  It  is  thought  by  appellant  that,  if  the  verdict  of  the 
jury  is  bottomed  on  the  idea  of  contributory  negligence,  it. 
is  without  foundation,  and  is  contrary  to  law  and  the  evi- 
dence; that  deceased  was  neither  negligent  in  law  nor  in 
fact,  and  that  we  should  so  say.    Oases  are  cited  holding 
that,  where  persons  have  been  injured  or  killed  by  laying 
hold  of  insulated  wires,  such  persons  may  not  be  held  guilty 
of  negligence,  as  a  matter  of  law,  and  nonsuits  granted  on 
that  ground  have  been  set  aside.    We  think  that  does  not 
quite  meet  the  situation.     In  this  case,  the  court  did  not 
hold,  as  a  matter  of  law,  that  deceased  was  guilty  of  con- 
tributory  negligence,  but  submitted  the   question   to  the 
juiy;   and  we  think  the  evidence  was  sufficient  to  sustain 
a  verdict  for  the  defendant  on  that  ground,  if  that  was  the 
finding  of  the  jury.    It  seems  to  us  this  was  probably  the 
vital  point  in  the  case.    It  seems  to  have  been  defendant's 
principal   reliance.-    We  have  no  means  of  knowing  the 
ground  upon  which  the  jury  returned  a  verdict  for  the  de- 
fendant.    We  shall  not  restate  the  evidence.     The  jury 
could  have  found  that  deceased  heard  the  Talbott  message 
in  r^ard  to  getting  the  horses  out,  because  it  was  danger- 
ous, and  that  deceased  was  warned  not  to  take  hold  of  the 
wire.    Taking  these  matters,  and  all  the  other  circumstanc- 
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es  and  conditions,  we  have  no  doubt  of  there  being  a  jury 
question  as  to  tMs  issue.  There  is  some  complaint  in  argu- 
ment about  the  refusal  of  the  court  to  give  Instructions 
5  and  6,  offered  by  plaintiff,  on  the  question  of  contributory 
negligence.  The  offered  'instructions  are  quite  lengthy, 
and  enumerate  many  of  the  circumstances  in  regard  tol;he 
situation  and  the  conditions ;  but  we  think  Instruction  No. 
8,  given  by  the  court,  fully  covered  the  question.  We  see 
nothing  in  the  record  that  would  tend  to  excite  passion  or 
prejudice  against  the  plaintiff  and  in  favor  of  the  defend- 
ant 

2.  Appellant  further  contends  that,  if  the  verdict  is 
based  on  the  finding  of  freedom  from  negligence  on  the 
part  of  defendant,  it  is  contrary  to  law  and  contrary  to  the 
evidence.  It  may  be  conceded  that  it  was  a  jury  ques- 
tion whether  defendant  was  negligent,  and  a  finding  to  that 
effect  by  the  jury  would  have  ample  support  in  the  testi- 
mony. 

3.  Appellant's  next  contention  is  that  the  fundamental 
error,  the  error  to  which  should  be  attributed  the  action  of 
the  jury  in  finding  for  defendant,  is  that  the  court,  in  the 

instructions  in  dealing  with  the  question  of 

^*  Sructions'r         defendants  negligence,  dealt  only^  with  the 

SSroif"  original  setting  of  the  pole,  which  fell,  and 

omitted  the  alleged  negligence  of  defendant 
with  respect  to  the  subsequent  maintenance  of  it.  It  is 
contended  that  the  instructions  given  told  the  jury,  in  sub- 
stance and  effect,  that,  if  the  pole  was  originally  properly 
and  securely  set,  the  defendant  should  be  found  to  have 
done  its  duty,  regardless  of  the  fact  that,  after  said  pole 
was  originally  set,  the  same  was  not  properly  and  secure- 
ly maintained ;  that,  under  the  issues,  it  was  not  the  orig- 
inal placing  or  setting  of  the  pole,  but  the  subsequent  fail- 
ure to  maintain  the  same  securely,  that  was  the  nq^ligence 
alleged  as  being  the  cause  of  the  danger  to  deceased.    In- 
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stractions  3,  7,  and  10  are  the  ones  complained  of.  It  will 
be  obserred  that  the  petition  heretofore  set  out  first  alleges 
that  the  pole  had  not  been,  and  was  not,  set  in  the  ground 
by  defendant,  but  had  been  merely  placed  in  a  pile  of  ashes, 
which  ashes  had  worked  away,  and  i>ermitted  the  pole  to 
fall.  But  the  specific  charge  of  negligence,  made  later  in 
the  petition,  is  in  failing  to  place  and  set  said  pole  firmly 
in  the  ground  for  the  support  of  the  same.  It  must  be  con- 
ceded, we  think,  that  the  last  clause  is  not  as  broad,  as 
applied  to  the  question  now  presented  in  r^ard  to  the 
maintenance,  as  the  first  allegation.  This,  and  the  further 
fact  that  counsel  for  plaintiff  stated  to  the  court,  during 
the  trial,  or  at  the  close  of  defendant's  testimony,  that  one 
of  the  things  for  the  consideration  of  the  jury  ''is  the  neg- 
ligence of  the  defendant  in  reference  to  the  setting  of  that 
pole,"  may  have  misled  the  court.  The  statement  of  coun- 
sel just  mentioned  is,  to  say  the  least,  not  very  definite  or 
specific  as  to  the  maintenance  of  the  pole.  Api>ellee  con- 
tends that  the  instructions  given  by  the  court  do  cover  the 
point  now  under  consideration,  and  that  the  instructions 
given  were  more  favorable  to  plaintiff  than  he  was  entitled 
to,  under  the  pleadings  and  the  record.  In  stating  the 
issues,  the  court  said  that  the  plaintiff  alleges: 

*'That,  at  the  time  of  the  death  of  the  deceased  herein, 
the  said  pole,  supporting  said  wires  in  question,  which  fell, 
as  aforesaid,  had  not  been  and  was  not  set  in  the  ground 
by  the  defendant  herein,  but  had  been  merely  placed  in  a 
pile  of  ashes  and  cinders,,  which  worked  away  and  per- 
mitted said  pole  to  fall.  That  said  pole  was  not  properly 
supported  in  said  position.     *     *     *" 

Appellant  says  that  this  is  in  harmony  with  the  pe- 
tition, and  we  think  it  is,  as  to  the  first  allegation  before 
pointed  out;  but  the  complaint  now  is  that  Instructions 
3.  7,  and  10  are  inconsistent  with  the  one  wherein  the  court 
stated  the  issue,  and  inconsistent  with  and  contrary  to  an 
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oflered  instruction  by  plaintiff,  and  contrary  to  plaintiflPs 
theory  of  the  case.  A  part  of  the  offered  instruction  fol- 
lows : 

'^Should  you  find  from  the  evidence  that  the  said  pole, 
located  in  said  pile  or  mound  of  cinders,  as  described  by 
the  testimony,  was  not  securely  set  in  such  a  manner  as  to 
reasonably  prevent  its  fall,  then  the  defendant  was  negli- 
gent in  respect  to  the  maintenance  of  said  pole  in  such  inse- 
cure footing;  if  you  find  it  was  insecure,  and,  in  the  event 
of  your  so  finding,  the  defendant  would  be  responsible  for 
damages  resulting  to  the  said  Hugh  CuUen  or  his  estate  as 
the  direct  and  sole  consequence  of  such  negligent  mainte- 
nance of  said  pole  in  said  position,  if  you  find  it  was  neg- 
ligently maintained  in  that  position." 

As  said,  appellant  contends  that  the  instructions  of  the 
court  relate  exclusivfely  to  the  original  setting  of  the  pole ; 
but  the  court  did  not  so  state  to  the  jury,  and  we  think  the 

instructions  are  not  susceptible  of  that  construction.    The 

• 

offered  instruction  is  somewhat  broader  than  the  allega- 
tions of  the  petition.  The  petition  did  not  use  the  word 
"maintain."  The  complaint  seems  to  be  more  particularly 
with  reference  to  the  failure  of  the  court  to  use  the  word 
"maintain"  or  "maintenance,"  and  it  is  true  the  court  did 
not  use  that  word ;  but  we  think  the  language  used  in  the 
instruction  is  equivalent  thereto,  and  at  least  as  broad  as 
the  petition.  Taking  the  instructions  altogether,  we  think 
they  are  in  harmony  with  the  allegations  of  the  petition, 
and  that  the  jury  could  not  hav.e  been  misled  into  thinking 
that  the  court  referred  only  to  the  original  setting.  It 
seems  to  us  that  the  jury  must  have  understood  that  the 
court  referred  to  the  condition  of  the  pole  at  the  time  it 
fell,  and  that  such  condition  related  to  the  cause  of  its 
falling.  The  evidence  was  directed  more  especially  to  the 
setting  of  the  pole:  that  it  was  set  in  a  pile  of  cinders; 
was   not  securely    set   in   the  ground;    that   some   of   the 


y 
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cinders  had  been  removed,  etc.     In  Instruction  No.  1,  in 
stating  the  propositions  to  be  proved,  the  court  said,  among 
other  things,  that  one  of  them  was  "that  the  defendant  was 
negligent  in  one  or  more  respects,  substantially  as  charged 
by  the  plaintiff,  and  set  out  herein."    The  court,  in  stating 
the  issues,  copied  the  language  of  the  petition.    In  No.  2,  it 
was  stated  that  plaintiff  must  establish  "that  the  defend- 
ant company  was  guilty  of  the  particular  act  or  acts  of 
negligence  charged  in  "the  petition  and  set  out  herein,''  and 
that  the  jury  should  consider  such  acts  of  negligence  al- 
leged on  the  proximate  cause  of  the  accident  and  injury 
complained  of.    In  Instruction  No.  3,  the  court  stated  that 
it  was  for  the  jury  to  determine  "whethe?  the  defendant 
was  negligent  in  any  of  the  particulars,  as  charged  by  plain- 
tiff and  set  out  herein.^'    Instruction  No.  4  reads,  in  part, 
that,  if  the  jury  should  find,  by  a  preponderance  of  the  evi- 
dence, "that  the  defendant  company,  by  its  officers  and  em- 
ployees, has  omitted  to  do  something  that  a  reasonably  pru- 
dent person  would  do,  or  has  done  something  that  such  a 
person  would  not  do,"  it  would  be  warranted  in  finding  the 
defendant  guilty   of   negligence,   etc.     Instruction    No.   5 
reads,  in  part,  that  the  defendant  could  be  held  liable  for 
the  damages  which  resulted  from  injury  *^caused  by  some 
art  of  negligence  of  the  defendant,  charged  by  the  plaintiff, 
as  herein  set  out,  and  proven  by  a  preponderance  of  the  evi 
dence  on  this  trial."     A  part  of  Instruction  No.  7  reads: 

"The  defendant  company,  in  placing  and  locating  its 
poles  carrying  electric  wires  must  exercise  ordinary  care, 
as  herein  defined,  to  see  that  such  poles  be  properly  and  se- 
cnrely  set  in  the  earth;"  and  that  the  jury  should  take 
into  consideration,  as  shown  by  the  evidence,  the  character 
oi  the  ground  or  soil  in  which  it  was  set,  how  and  when  it 
was  set,  and  "what  notice,  if  any,  the  defendant  company 
bad  oi  any  defect  in  the  setting  of  said  pole  at  the  time  of 
iX%  placement,  or  thereafter."    A  part  of  appellant's  offered 
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instruction,  before  set  out,  reads  that,  if  the  jury  should 
find  that  the  pole,  located  in  the  cinders,  as  described  in  the 
testimony,  "was  not  securely  set,  in  such  a  manner  as  to 
reasonably  prevent  its  fall,  then  the  defendant  was  negli- 
gent in  respect  to  the  maintenance  of  said  pole  in  such  in- 
secure footing,'-  etc.  There  is  nothing  in  this,  nor,  indeed, 
in  any  of  appellant's  offered  instructions  in  regard  to  the 
removal  of  the  cinders.  The  thought  expressed  was  that, 
if  the  pole  was  not  securely  set,  etc.,  then  defendant  was 
negligent  in  respect  to  the  maintenance.  As  said,  we  think 
the  language  of  the  instructions  is  as  broad  as,  if,  indeed, 
it  is  not  broader  than,  the  allegations  in  the  petition,  coun- 
sel's statement  to  the  court,  and  the  offered  instructions, 
except  as  to  the  use  of  the  word  "maintenance.**  We  think 
the  jury  would  not  consider  the  matter  in  any  other  way 
than  that  of  the  condition  of  the  pole  as  regards  its  setting 
and  security  at  the  time  it  was  set,  and  thereafter  down  to 
the  date  of/ the  accident.  The  evidence  showed  that  de- 
fendant had  notice  of  the  removal  of  the  cinders,  and  the 
reference  to  such  notice  by  the  court  could  not  have  refer- 
red to  anything  else.  It  may  be  that  the  instructions  are 
not  as  clear  as  they  might  have  been  on  the  subject;  but, 
as  said,  they  are  in  harmony  with  the  allegations  of  the  pe- 
tition, and  the  statement  by  counsel  to  the  court. 

Some  members  of  the  court  are  inclined  to  think  that 
the  conditions  in  regard  to  the  pole  are  out  of  the  case,  and 
that  it  is  doubtful  whether  that  is  the  proximate  cause 
of  the  injury.  Others  think  that  the  condition  of  the  pole 
was  so  related  to  the  transaction  as  that  plaintiff  was  en- 
titled to  have  the  case  submitted  to  the  jury  on  his  theory. 
We  have  so  treated  it  in  the  opinion,  and  our  conclusion  is 
that  the  case  was  submitted  on  plaintiff's  theory. 

We  find  no  prejudicial  error,  and  the  judgment  is, 
therefore, — Affirmed. 

Wbaver,  C.  J.,  Ladd,  Evans,  and  Balingibb,  JJ.,  concur. 


Jan.    1920] 


Pish  v.  Whitbj. 


57 


E.  C.  F^sH,  Appellee,  v.  E.  C.  White  et  al.,  Appellants. 

00BPaBiA.X10NS:     Sale  of  Unanthorlsed  Stock— Penonal  UabUlty. 
1     Tlie  sale  of  corporate  shares  of  stock  which,  without  the  knowl- 
edge of  the  purchaser,  have  been  issued  for  unappraised  prop- 
erty   otlier  than  money,  is  a  fraud,  and  the  corporate  officers 
participating  in  such  sale  are  personally  liable  for  the  return 
of  the  consideration  paid,  even  though  they  derived  no  personal 
advantage  from  the  sale.    (Sec.  1641-b,  Code  Supp.,  1913.) 

A.CTI019B:     Joinder — Joint  Wrongdoers.    Parties  liable  for  the  same 
2    wrong  and  in  the  same  sum  are  properly  joined  in  one  action. 

TBIAJj:     Disputed  Fact  Issue — ^Directed  Verdict.    Verdict  must  not 
3    be  directed  when  the  evidence  on  a  material  issue  is  fairly  in 
dispute. 


Appeal  from  Polk  District  Court. — Hubert  Utthrback, 

Judge. 

January  20,  1920. 
Action  at  law  to  recover  damages  alleged  to  have  been 
occasioned  by  the  fraud  and  deceit  of  the  defendants  in  the 
sale  to  plaintiff  of  certain  shares  of  corporate  stock.  There 
was  a  directed  verdict  for  the  plaintiff,  and  the  defendants 
appeal. — Modified  and  affirmed, 

W.  I/.  Ryan,  for  appellants. 

J.  O.  Myerlyy,  for  appellee. 

Pbe  Curiam. — This  is  the  second  appeal  in  this  case. 
The  first  appeal  was  from  the  action  of  the  court  in  direct- 
ing a  verdict  for  the  defendants.    On  that  appeal,  the  case 

was  reversed  and  remanded.  See  Fish  t?. 
White,  180  Iowa  1176.  The  case  is  now  be- 
fore us  on  appeal  from  the  action  of  the 
court  in  directing  a  verdict  for  the  plain- 
tiff. The  opinion  filed  in  the  former  appeal 
states  substantially  the  issues  submitted  on  this  trial,  in 


I.  Corporations  : 
sale  of  un- 
anthorlsed 
stock :  poraooal 
liability. 
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so  far  as  the  question  here  under  consideration  is  involved, 
and  the  evidence  is  substantially  the  same.  For  the  issues 
and  facts,  see  our  former  opinion. 

At  the  conclusion  of  all  the  evidence,  the  plaintiflP 
asked  the  court  to  instruct  the  jury  to  return  a  verdict  for 
the  plaintiff  for  the  sum  of  ?1,200,  being  the  amount  which 
the  undisputed  evidence  shows  the  plaintiff  paid  for  12 
shares  of  stock  purchased  by  him  from  defendants,  together 
with  6  per  cept  interest  per  annum,  for  that  the  undisputed 
evidence  shows  the  plaintiff  entitled  to  recover  at  least  that 
amount  from  the  defendant.  This  motion  was  sustained,  and 
the  jury  directed  to  return  a  verdict  for  the  plaintiff  for  the 
?1,200  and  interest,  and  for  $330,  balance  due  on  wages, 
together  with  interest  thereon,  the  court  saying : 

"I  want  the  record  to  show  that,  eliminating  the  ques- 
tion of  fraud  and  false  representations,  I  am  deciding  this 
motion  of  the  issue  as  to  whether  or  not  the  stock  was  is- 
sued without  authority.  *  *  *  I  want  it  understood 
that  this  case  is  not  decided  on  the  question  of  false  and 
fraudulent  representations,  but  on  the  theory  that  the  stock 
had  been  authorized  bv  law :  that  is,  that  the  statute 
with  reference  to  appraisement  was  not  complied  with." 

The  jury  returned  a  verdict  for  th^  plaintiff  for 
11,778.31,  and  judgment  was  entered  upon  that  verdict.    % 

It  is  not  disputed  in  this  case  that  the  plaintiff  paid 
|1,200  for  stock  in  the  corporation  of  w^hich  the  defendants 
were  officers ;  that  he  purchased  this  stock  from  the  defend- 
ants; that  the  defendants  were  president  and  secretary  of 
the  company.  It  appears  without  dispute  that,  prior  to 
the  organization  of  the  corporation,  a  partnership  existed 
between  one  Cline  and  these  defendants;  that,  subsequent- 
ly, the  corporation  was  organized,  and  the  property  of  the 
partnership  turned  in  to  the  coi-poration,  and  stock  issued 
to  the  original  partners  on  the  strength  of  the  property  so 
turned  in  to  the  corporation.    This  property  was  never  ap- 
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V>^uise<l,    as    reiiuired  bv  S<H!tion   lG41-b,  Code  Supi)leinent, 
IftlS.      It   appears  that  the  plaintiflf  did  not  know  of  this 
f&et  wlien  this  stock  was  sold  to  him. 

Tbat  the  officers  of  a  corporation  are  personally  liable 
tor  a  fraudulent  issue  of  stock,  or  stock  issued  in  violation 
of  law,  has  been  settled  by  this  court.    Sykes  v.  Pure  Food 
Cider  Co.,  157  Iowa  (50 1.     When  the  deftMidauts  iiicorporat- 
ed  and  took  over  the  personal  property  belonging  to  the 
partnership,  and  issued  stock,  without  having  the  property 
appraised  by  the  executive  council,  the  stock  issued  was 
issued   in   violation   of   the   statute   hemnbefore   set  out. 
In  issuing  the  stock,  there  was  an  implied  representation 
that  the  statute  hnd  l>eeii  complied  with.     The  implied  rep- 
resentation was  that  the  stock  had  been  fully  paid  for  in 
cash.     In  the  Sykcs  case,  supra,  it  was  held  that  the  issu- 
ance of  certificates  of  stock  was  a  representation  that  the 
corporation  had  i^ceived  par  value  therefor,  as  exacted  by 
tiie  statute,  and  the  officers  issuing  the  stock  are  respon- 
sible to  the  persons  dealing  directly  with  it,  and  to  all  who 
deal  with  the  stock  in  reliance  upon  the  representations  so 
made.     And  it  was  further  held  in  that  case  that  it  is  im- 
material whether  the  officers  issuing  the  stock  profit  by  the 
issuance  personally  or  not;    that  a  showing  that  they  re- 
ceived i>ersonal  benefit  from  the  issuance  of  the  stock  is  not 
necessary  to  render  them  liable. 

The  right  of  the  plaiutiff  to  recover  damages  for  the 
fraud    so  practiced  upon  him  in  issuing  the  stock  to  him 
is  settled  by  what  is  said  in  Fish  i\  White,  supra ;  and  cer- 
tainly  the  fair  measure  of  his  damages  is  the  amount  he 
actually  paid  for  the  stock,  with  6  per  cent  interest  from 
the   date   of  payment.     Assuming  that  these  officers  were 
simply    the  agents  of  the  corporation  in  doing  what  they     ' 
rlid    in    inducing  jilaiiitiff  to  do  this,  assuming  that,  after 
ther    received  the  money,  they  paid  it  to  the  corporation, 
they  still  remained  liable  to  the  party  from  whom  the  mon- 
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ey  was  received.  The  money  was  obtained  through  their 
fraud,  and  to  them  the  plaintiff  may  look  for  redress. 
Wright  v.  Eaton,  7  Wis.  595;  Bocchino  v.  Cook,  67  N.  J. 
L.  467  (51  Atl.  487)  ;  Moore  v.  Shields,  121  Ind.  267  (23 
N.  E.  89)  ;  Sfdpherd  v.  Underioood,  55  111.  475. 

The  defendants  were  both  liable  for  the  same  vtrong 
and  in  the  same  sum.  The  court  did  not  err  in  overruling 
defendants'  motion  to  dismiss  as  to  one  of  the  defendants, 

and  in  refusing  to  require  plaintiff  to  file 

2.  Actions:  separate  BUitS. 

Joinder :  Joint 

wongdoers.  However,  the  court  allowed  the  plain- 

tiff to  recover  for  the  balance  of  wages  due 
him  from  the  corporation.  There  was  a  question  as  to 
whether  he  was  induced  to  enter  into  the  employment  of 
the  corporation  by  any  fraud  practiced  upon  him  by  these 

defendants.    There  is  a  question,  and  there 


^'  puted 'fact         ^^  dispute  in  the  record,  as  to  whether  or 
reeted  verdict.     ^^^  these  defendants  guaranteed  or  assum 


ed  in  any  way  the  payment  of  these  wages 
personally.  We  think  the  court  erred  in  directing  a  ver- 
dict as  to  wages;  but,  as  plaintiff  has  consented  to  a  re- 
duction of  the  amount  allowed  for  wages,  the  judgment  is, 
therefore,  ordered  reduced  by  that  amount.  In  other  re- 
spects, we  think  the  action  of  the  court  is  supported  by  the 
record. 

So  far  as  it  involves  the  tl,200  and  interest,  it  will  be 
allowed  to  stand;  but,  as  to  the  wage  question,  the  judg- 
ment entered  is  reduced  by  that  amount. — Modified  and 
affirmed. 


Joseph  Hbrron.  Quardian,  Appellee,  v.  jBNNho  S.  Brinton, 

Appellant. 

EVIDEKOB:      Parol    as   Affecting    Writing — Conditional   Detivery. 
1    Parol  evidence  is  admissible  between  the  original  parties  to  an 
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nncondltional  negotiable  promissory  note,  to  show  that  the  de- 
liTery  was  on  the  agreement  that  the  pajrment  of  the  annual 
interest  during  the  lifetime  of  the  payee  should  work  a  full 
discharge  of  the  note.     (Sec.  30^-al6»  Code  Supp.,  1913.) 

OOHTBAOTS:    Parol  to  Show  Conditional  IMiyery  sad  Want  of  Oon- 
2    lideration.     Principle  recognized  that»  as  between  the  parties, 
parol  evidence  may  be  admissible  to  show  (a)  want  of  consider- 
ation and  (b)  oondiiUmal  delivery. 

OOmnAOTS:    Matoallty— 'Interdependent  Promises.    An  agreement 

S    that  one  party  will  furnish  the  funds  for  a  home,  in  return  for 

annual  interest  on  the  funds  advanced  during  the  lifetime  of 

the  person  so  advancing,  is  enforcible  after  both  parties  have 

acted  thereon. 

WILLS:     Admifislhle  to  Prove  Contract.    A  will  devising  a  prom- 

4  Issory  note  to  the  maker  is  admissible  as  an  item  of  evidence 
on  the  issue  whether  the  note  was  given  on  the  condition  that 
the  payment  of  the  annual  interest  during  the  lifetime  of  the 
payee  should  work  a  full  discharge  of  the  note. 

PLSADINO:     Hatters  of  Inducement.    Matters  explanatory  of  the 

5  circumstances  under  which  a  contract  was  made  are  proper: 
e.  g.,  the  family  relationship  existing  between  the  parties. 

Appeal  from  Hamilton  Distrid  Court. — Q.  D.  Thompson^ 

Judge. 

January  20,  1920. 

The  opinion  states  the  case. — Reversed. 

O.  J.  Henderson,  for  appellant. 

Wesley  Martin,  for  appellee. 

WsAVEB,  C.  J. — The  petition  alleges  that  plaintiff  is  the 
dnlj  appointed  guardian  of  William  Scott,  a  person  of  un- 
sound  mind,  residing  in  the  state  of  Pennsylyania,  and 

haying  property  subject  to-  said  guardian's 

1.  ktidsvcs:  care  in  this  state;    that,  on  July  1,  1907, 

i^wtRuig:  '  the  defendant,  Jennie  S.  Brinton,  together 

deurery.  irith  her  husband,  M.  H.  Brinton,  made  and 

delivered  to  the  said  William  Scott  their 
promissory  note  for  the  principal  sum  of  f  1,639.58,  payable 
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4  years  after  date^  with  interest  at  5  per  cent  per  annum, 
payable  annually ;  and  that  said  note  is  now  past  due  and 
wholly  unpaid,  except  a  single  years  interest,  endorsed 
thereon.  Judgment  is  therefore  demanded  for  the  amount 
of  the  note,  principal  and  interest,  Jennie  S.  Brinton  is 
made  sole  defendant,  her  husband,  the  comaker  of  the  note, 
being  now  deceased. 

The  answer  admits  the  making  of  the  note,  but  denies 
that,  at  the  time  of  said  transaction,  the  payee  was  under 
guardianship,  or  was  of  unsound  mind.  As  an  afiQrmative 
defense,  defendant  further  alleges  that  said  Scott  is  her 
uncle,  and  that,  at  the  time  the  note  was  made,  and  for 
many  years  prior  thereto,  relations  of  intimate  affection 
and  regard  existed  between  him  and  herself  and  husband; 
that,  on  said  date,  Scott  was  visiting  defendant  and  her 
husband  in  their  home  in  the  town  of  Ellsworth,  Iowa, 
and  then  and  there  urged  and  advised  defendant  and  hus- 
band to  build  a  new  home  at  that  place.  As  an  inducement 
so  to  do,  Scott  offered  or  proposed  to  advance  to  defend- 
ant and  husband  the  money  represented  by  said  note, 
which,  by  the  mutual  agreement  of  the  parties,  was  made 
and  intended  to  evidence  the  obligation  of  the  defendant 
and  husband  to  pay  their  said  uncle  interest  on  said  sum 
so  advanced  at  5  per  cent  annually  so  long  as  said  payee 
should  live,  such  payment  of  interest  for  his  life  to  be  in 
full  discharge  of  the  obligation  imposed  upon  defendants 
by  the  acceptance  of  said  money.  Said  offer  on  part  of 
Scott  is  alleged  to  have  been  accepted  by  defendant  and 
husband,  and  it  was  upon  such  consideration  and  under- 
standing that  the  note  was  given;  and  the  said  Scott,  in 
pursuance  of  such  agreement  and  understanding,  and  to 
give  effect  thereto  on  his  part,  made  and  executed  his  last 
will  and  testament,  by  the  terms  of  which  he  specifically 
bequeathed  the  note  now  in  suit  to  the  defendant. 

Defendant  further  says  that,  relying  on  such  agree- 
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ment,  she  and  her  husband  did  proceed  to  erect  a  dwell- 
ing house  at  Ellsworth,  Iowa,  using  for  that  purpose  the 
money  so  furnished  them  by  Scott,  and  that,  each  year 
thereafter,  the  interest  was  paid  on  the  note  according  to 
its  terms  up  to  the  date  of  the  death  of  her  husband,  since 
which  time  defendant  has  repeatedly  tendered  and  offered 
payment  of  the  accruing  interest,  and  is  still  ready  and 
willing  to  pay  the  same. 

Plaintiff  first  attacked  the  answer  by  motion  to  strike 
all  the  affirmative  allegations  therein,  as  being  redundant 
and  immaterial.  The  motion,  being  overruled,  was  fol- 
lowed by  a  demurrer,  on  the  following  grounds:  (1)  That 
the  matters  alleged  are  contrary  to  and  are  an  attempt  to 
vary  by  parol  the  written  contract  evidenced  by  the  note; 
and  (2)  that  the  alleged  agreement  for  the  making  of  a 
will  by  Scott,  giving  the  note  to  the  defendant,  is  without 
consideration,  and  therefore  voidable;  and  the  will,  being 
without  consideration,  is  revocable  at  the  pleasure  of  the 
testator,  and  in  no  case  is  available  to  the  defendant  dur- 
ing the  testator's  lifetime. 

The  demurrer  was  sustained,  and,  defendant  electing 
to  stand  upon  her  answer  without  further  pleading  or 
amendment,  judgment  was  entered  against  her  for  the 
amount  appearing  due  on  the  note  and  costs.  From  this 
judgment,  defendant  appeals. 

I.  Is  the  answer  obnoxious  to  the  rule  which  excludes 
parol  testimonj-  to  vary  or  contradict  the  terms  of  a  writ- 
ten contract? 

In  ita  abstract  or  general  statement,  the  rule  is  too 
familiar  and  too  well  settled  to  admit  of  argument,  but  its 
limitations  and  its  applicability  to  varying  states  of  fact 

are  not  always  clearly  defined.  It  is  sub- 
2.  cosTRACTsi        jeet,  also,  to  numerous  exceptions.    It  is,  as 

parol  to  show       J       y  f  ^  ' 

conditional  ^(^^  3   general   rule,   unquestionably   applicable 
gf  ^ron«fdera-       ^^  promissory  notes,  as  to  other  written 

contracts.      It   has,   however,   always   been 


64  Hbrron  v.  Brinton.  [188  Iowa 

held  competent,  as  between  the  original  partiee  at  least,  to 
plead  and  to  prove  want  or  failure  of  consideration  by 
parol  evidence.  And,  as  between  such  parties,  it  may  be 
shown  that  a  note  in  the  possession  of  the  payee  was  de- 
livered conditionally,  and  was  not  to  become  a  binding 
promise  to  pay,  except  upon  the  happening  of  some  stated 
event,  or  that  the  delivery  was  made  for  a  special  purpose 
only,  and  not  for  the  purpose  of  transferring  property  in 
the  instrument.  Code  Supplement,  1913,  Section  3060'al6; 
Selma  Sav,  Bank  v.  Harlan,  167  Iowa  673;  Bookstaver  v. 
Jayne,  60  N.  Y.  146;  Higgins  v.  Ridgway,  153  N.  Y.  130; 
Benton  v.  Martin,  52  N.  Y.  570. 

In  the  last-cited  case,  it  is  held  that  a  note,  may  be 
delivered  to  the  payee  with  a  valid  oral  agreement  as  to 
conditions  upon  which  it  is  to  become  payable,  the  observ- 
ance of  which  conditions  is  essential  to  their  validity ;  that 
the  annexing  of  such  conditions  to  the  delivery  is  not  an 
oral  contradiction  of  the  written  obligation;  and  that,  as 
it  needs  a  delivery  to  make  an  obligation  operative,  the  ef- 
fect of  it  and  the  extent  to  which  it  becomes  operative  may 
be  limited  by  the  condition  attending  its  delivery.  See, 
also,  Ware  v.  Allen/ 1^  U.  S.  590;  Juilliard  v,  Chaffee,  92 
N.  Y.  530 ;  Jilson  v.  Gitbert,  26  Wis.  637 ;  Dicken  v.  Mor- 
gan, 54  Iowa  684;  McFarUmd  v.  Sikes,  54  Conn.  250; 
Bragg  v,  Stanford,  82  Ind.  234;  Kirkpatrick  v,  Taylor,  43 
111.  207;  Blade  v.  Hoisted,  7  Cow.  (N.  Y.)  322. 

But,  for  the  rule  governing  the  case  before  us,  we  need 
not  go  beyond  the  range  of  our  own  applicable  precedents. 
In  Oakland  C.  Aaan.  v.  LoMns,  126  Iowa  121,  we  had  an  ac- 
tion to  recover  upon  a  promissory  note.  There,  as  in  this 
case,  a  demurrer  to  the  answer  was  sustained  by  the  trial 
court.  The  plea  demurred  to  was,  in  substance,  that  the 
payee,  one  Boyd,  conveyed  to  defendant  certain  town  lots, 
and,  in  consideration  thereof,  defendant  undertook  to  pay 
Boyd  interest  at  6  per  cent  on  the  sum  of  f700,  during 
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life ;  that,  to  evidence  such  agreement,  defendant,  at  Boyd's 
request,  made  and  deliyered  to  him  a  promiaaory  note  lor 
fTOOy  which  pai>er  said  Boyd  received  and  held  during  the 
remainder  of  his  life,  not  as  a  promissory  note  for  said 
amount,  but  as  security  for  defendant's  obligation  to  pay 
the  stipulated  interest.  He  further  allied  payment  of  the 
interest  in  full,  and  that,  upon  Boyd's  death,  he  became 
and  was  entitled  to  a  surrender  of  the  instrument  The 
demurrer  was  grounded  upon  the  parol  evidence  rule,  and 
the  appeal  from  the  ruling  of  the  trial  court  sustaining  it 
makes  a  case  which  is  entirely  parallel  with  the  one  now 
before  us.  In  each  case,  the  answer  pleads  that  tiie  real 
agreement  between  the  parlies  was  for  the  payment  of  in- 
terest on  the  sum  stated  during  the  life  of  the  payee,  and 
that  the  note  given  was  made  and  delivered,  not  as  a 
promissory  note,  evidencing  a  debt  for  the  amount  named, 
but  as  evidencing  and  securing  to  the  payee  the  interest  on 
the  principal  sum  named,  during  his  lifetime. 

In  each  case,  also,  the  question  of  law  is  raised  wheth- 
er the  facts  so  pleaded  state  a  defense  to  an  action  on  the 
note.  We  there  held,  in  effect,  that  the  plea  not  only  goes 
to  the  question  of  the  consideration  of  the  note  sued  upon, 
but  was  also  within  the  rule  permitting  proof  of  condition- 
al delivery,  as  well  as  the  rule  which  permits  parol  evi- 
dence of  the  discharge  of  a  written  agreemiBht  '^although 
the  transaction  involves  proof  of  a  collateral  parol  agree- 
ment.^ The  ruling  of  the  trial  court  sustaining  the  demur- 
rer was,  therefore,  reversed. 

Quite  in  point,  too,  is  Marsh  v,  Ghown,  104  Iowa  556, 
where,  in  an  action  upon  promissory  notes  given  by  a 
daughter  to  her  father,  it  was  held  competent  to  plead  and 
prove  that  they  were  executed  and  delivered,  not  as  evi- 
dencing a  debt,  but  as  being  in  the  nature  of  receipts  for 
gifts  by  way  oi  advancements  previously  made  from  par- 
ent to  child. 

Vol*    188   lA.— r> 


66  Herron  v.  Brinton.  [188  Iowa 

In  the  more  recent  case  of  BaU  v.  James,  176  Iowa  647, 
a  very  similar  case  was  again  before  this  court.  There, 
the  executor  of  the  will  of  one  Fickey  brought  suit  against 
Mrs.  James,  niece  of  the  deceased,  to  recover  the  amount 
of  a  promissory  note  made  to  the  deceased  by  Mrs.  James. 
Answering  the  claim  thus  made^  the  defendant  alleged'  thaf 
deceased  in  her  lifetime,  having  the  sum  of  f 3,500  on  hand 
which  she  wished  to  invest  to  advantage,  requested  defend- 
ant to  take  the  money  and  pay  her  6  per  cent  interest  there- 
on during  the  remainder  of  her  life,  and,  in  consideration 
of  such  undertaking,  defendant  need  never  repay  the  prin- 
cipal sum,  and  deceased  would  make  her  will,  leaving  said 
sum  to  defendant;  that  defendant  agreed  to  the  proposi- 
tion, and  received  the  money,  and,  to  secure  the  i)erform- 
ance  of  her  agreement,  she  made  and  delivered  to  deceased 
her  notes  for  said  sum,  with  interest  at  6  per  cent,  the  de- 
ceased promising  and  undertaking  that  the  principal  sum 
need  never  be  paid,  and  that  she  would  by  her  will  so  pro- 
vide. The  defendant  further  alleged  that  deceased  did 
make  and  execute  her  will  containing  said  provision  for 
defendant's  benefit,  but,  shortly  before  her  death,  wrong- 

I  fully  changed  the  will,  leaving  the  plaintiff  only  a  com- 

I  paratively  small  legacy. 

Following  the  precedents  already  cited,  we  held  that 
proof  of  the  transaction,  as  pleaded  in  the  answer,  could 
properly  be  established  by  parol   testimony.     Answering 

I  the  objections  made  at  this  point  to  introduction  of  parol 

testimony,  we  said: 

**We  are  not  inclined  to  this  view.  These  instruments 
[the  notes^  and  mortgage]  were  complete  in  themselves. 
The  alleged  oral  undertaking  neither  added  thereto  nor  de- 
tracted therefrom.  It  did  not  purport  to  vary  either.  It 
served  merely  as  an  inducement  to  the  entering  into  the 

I  written  contracts  on  the  terms  stated  therein.     The  law 

\  is  well  established  that  there  may  be  one  contract  provid- 
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ing  for  another,  or  a  contract  may  be  partly  in  writing  and 
partly  in  parol." 

The  same  nile  has  recognition  in  WavJcee  Sav,  Bank  r. 
Janes,  179  Iowa  261,  266 ;  McCormick  Harv.  Co,  v.  Morlan, 
121  Iowa  451.  And  even  thongh  it  be  conceded,  as  it  must 
be,  that  there  is  difficulty  in  reconciling  all  the  decided 
cases  found  in  the  books  along  these  lines,  we  think  the 
statute  already  cited,  Section  306(Kal6,  Code  Supplement, 
1913,  is  quite  controlling.  It  provides,  in  express  words, 
that  '^every  contract  on  a  negotiable  instrument  is  incom- 
plete and  revocable  until  delivery  of  the  instrument  for  the 
purpose  of  giving  effect  thereto/'  and  that,  as  between  the 
parties,  the  delivery  '^ay  be  shown  to  have  been  condition- 
al or  for  a  special  purpose  only/'  If,  without  this  provi- 
sion, the  rule  against  parol  evidence  would  operate  to  ex- 
clude proof  that  a  note  was  delivered  to  be  held  simply  as 
evidence  of  or  security  for  tfie  maker's  obligation  to  pay  in- 
terest on  that  sum  during  the  payee's  life,  and  "not  for  the 
purpose  of  giving  effect  thereto"  as  a  promissory  note,  then 
the  rule  of  evidence  must,  to  that  extent,  give  way  to  the 
statute. 

No  written  contract  is  complete  without  delivery,  and 
delivery  consists,  not  in  a  mere  manual  act  of  passing  the 
paper  into  the  hand  of  another:  the  essence  of  delivery  is 
in  the  intent  of  the  parties,  and  it  is  competent  for  them 
to  attach  thereto  any  conditions  upon  which  they  may 
agree.  Proof  of  such  conditions  of  delivery  does  not  add 
to  or  take  from  or  vary  the  terms  of  the  writing,  but  goes 
rather  to  the  question  whether  the  writing  ever  became  a 
contract  at  all,  or  was  delivered  for  some  agreed  special 
purpose,  other  than  the  transfer  of  property  in  the  instru- 
ment. If,  therefore,  we  are  not  to  unduly  narrow  the  scope 
of  the  statute,  and  abandon  the  nile  affirmed  bv  us  in  our 
prior  cases  {Oakland  C.  Aasn'.  v.  Lakins,  Marsh  v,  Choim, 
Ball  V,  James y  and  others  hereinbefore  cited),  we  think  it 


68  Hereon  v.  Brinton.  [188  Iowa 

must  follow  that  the  appellant's  answer  in  this  case  is  not 
ojpen  to  the  objection  that  the  matters  pleaded  cannot  be 
established  by  parol  testimony. 

II.  Is  the  answer  demurrable  as  pleading  an  agree- 
ment between  the  defendant  and  Scott  which  is  not  sup- 
ported by  a  consideration? 

So  far  as  relates  to  the  alleged  agreement  between 
these  parties  by  which  defendants  undertook  to  build  a 
home,  relying  upon  the  promise  of  Scott  that,  if  they  would 

so  build,  he  would  furnish  the  money  repre- 

^'  SntSafit"  *        sented  by  the  note,  and  accept  their  under- 

prolSiiS*'*^*"*     taking  to  pay  him  interest  on  such  amount 

during  his  lifetime  in  satisfaction  and 
discharge  of  the  debt,  we  think  it  must  be  held  that,  when 
both  parties  have  acted  thereon,  the  money  being  furnished 
by  the  one,  and  the  house  built  therewith  by  the  other,  it 
constitutes  a  valid  and  enforcible  contract,  and,  unless  proof 
thereof  is  excluded  by  some  imperative  rule  of  evidence,  the 
fact  that  the  interest  has  been  paid  or  tendered  according 
to  the  agreement  is  suiBcient  reason  for  denying  a  recovery 
at  the  suit  of  Scott  or  his  guardian. 

But,  says  counsel  for  appell^,  the  defendant  seeks 
to  couple  with  the  alleged  arrangement  a  further  agree- 
ment by  Scott  to  make  a  will  in  which  he  would  bequeath 

the  note  to  the  defendant;  and  such  agree- 
4.  Wills:  ad-        ment  is   clearly  without   consideration,   a. 

mlssible   to  ^^  ' 

prove  contract,    wfli  having  uo  l^al  force  or  effect  in  the 

lifetime  of  the  testator,  and,  even  if  made, 
being  revocable  at  his  pleasure. 

But  the  plea  against  which  this  objection  is  raised  is 
not  an  attempt  to  get  the  benefit  of  a  will  in  the  lifetime 
of  the  testator,  for  a  will  can  operate  as  such  only  from  the 
testator's  death.  The  making  of  a  will  may,  however,  be 
the  subject  of  a  valid  contract,  and  the  fact  of  such  agree- 
ment may  readily  become  an  item  of  competent  testimony 
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in  a  controversy  arising  between  the  parties  in  the  testa- 
tor^s  lifetime.  Thus,  in  the  case  at  bar,  l^e  agreement  to 
make  a  given  beqnest,  and  the  fact  that  a  will  of  that  kind 
was  made,  are  provable,  not  to  givif  present  force  and  ef- 
fect to  the  promised  bequest,  but  as  evidence  bearing  on 
the  agreement  and  understanding  pursuant  to  which  the 
money  was  furnished  and  the  note  in  suit  was  made.  It 
is  that  agreement,  if  one  was  made,  on  which  the  defendant 
is  entitled  to  rely  in  this  action,  and  not  upon  the  fact 
that  a  bequest  was  promised,  or  was,  in  fact,  embodied  in 
a  will,  this  latter  fact  being  pertinent  and  admissible  only 
as  it  may  lend  aid  in  arriving  at  the  former. 

If  the  answer  were  to  be  treated  or  construed  as  plead- 
ing a. mere  gift  inter  vivos,  or  a  promise  or  contract  to 
make  a  gift  in  the  future,  the  objection  made  thereto  by 
the  appellee  would  present  a  much  more  serious  question; 
but  such  is  not  the  nature  or  effect  of  the  allied  transac- 
tion. The  advancement  or  payment  of  a  sum  of  money,  in 
consideration  of  which  the  party  receiving  it  obligates  him 
self  to  pay  the  party  advancing  it  a  stated  annuity  or  rate 
of  interest  for  life,  does  not  amount  to  a  gift,  in  any  senso 
of  the  word. 

There  is  a  valuable  consideration  furnished  by  the  one 
party,  for  which  the  other  assumes  a  valid  and  enforcible 
obligation  to  pay  a  specified  yearly  sum,  terminable  only 
by  the  death  of  the  other  party.  The  promise  or  agreement, 
if  one  was  made,  to  leave  the  note  by  will  to  the  defendant 
would,  in  such  case,  be  no  more  than  a  provision  by  which 
the  instrument  securing  the  payment  of  the  annuity  or  in- 
terest charge  should  be  surrendered  to  defendant  when  the 

obligation  of  the  contract  should  be  terminated  by  the 

death  of  the  annuitant. 

The  pleaded  fact  of  family  relationship  between  the 

parties,  and  that  the  transaction  was  influenced,  in  some 

degree,  by  love'  and  affection,  is  pertinent,  not  as  giving 
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validity  to  an  agreement  which  would  other- 
5.  plbaoino  :  wise  be  unenforcible,  but  as  explanatory  of 

matters  of  In-  '  mt  *. 

ducement.  the    circumstances    under    which    it    wa« 

made,  and  affording  a  reason  why  the  uncle 
was  willing  to  deal  with  defendants  on  more  liberal  or 
more  favorable  terms  than  would  ordinarily  be  accorded  to 
mere  strangers,  in  whom  he  felt  no  interest. 

We  conclude,  therefore,  that  the  answer  is  not  vulner- 
able to  the  objection  that  it  pleads  an  alleged  agreement 
which,  upon  its  face,  is  void  for  want  of  consideration. 

It  follows,  of  necessity,  that  the  trial  court  erred  in 
sustaining  the  demurrer,  and  in  rendering  judgment  for 
the  plaintiff  on  the  pleadings. 

The  judgment  is,  therefore, — Reversed. 

Ladd^  Gaynor,  and  Stevens,  JJ.,  concur. 


In  re  Estate  op  Josiah  Kbmpthornb. 
F.  E.  Lambert  et  al.,  Appellees,  v.  Bbbscca  Kbmffhorne 

et  al.,  Appellants. 

JUDOMENT:    Vacationr— Denial  of  Probate— Afflnnative  Fraud.    An 

1  affirmative  showing  of  fraud  is  necessary  in  order  to  Justify  the 
setting  aside  of  an  order  denying  probate  of  a  will.  Evidence 
reviewed  in  detail,  and  held  insufficient  to  show  fraud  (a)  in 
the  conduct  of  the  attorneys,  (b)  in  the  manner  in  which  the 
guardian  ad  litem  acted,  (c)  in  the  waiver  of  a  Jury,  (d)  in 
the  failure  to  object  to  incompetent  testimony,  (e)  in  the  be- 
lated filing  of  objections,  and  (f)  in  the  agreement  of  bene- 
ficiaries under  a  former  will  personally  to  pay  certain  bequests 
contained  in  the  will  which  was  denied  probate. 

JUDOBflENT:   Vacation — Judgment  Against  Minors.   Principle  recog- 

2  nized  that  a  minor  may  have  a  regular  judgment  set  aside  only 
on  the  same  showing  required  of  an  adult.  (Sec.  4091,  Code, 
1897.) 


r 
f 

I 


\ 


Jan.  1920]        In  rb  Estate  op  Kbmpthoenb.  71 

Appeal  from  folk  District  Court — Oborgb  A.  Wilson, 

Judge. 

January  20,  1920. 

.  This  was  an  application  to  set  aside  a  judgment  which 

had  been  made  in  said  estate,  refusing  and  denying  probate 

I  of  the  will.    The  trial  court  in  this  case  sustained  said  ap- 

plication, set  aside  the  prior  order  and  judgment  as  errone- 
ous^ and  reinstated  the  case  on  the  docket  for  trial.  The 
widow  of  the  deceased  and  her  four  daughters,  and  the  hus- 
bands of  some  of  them,  appeal. — Reversed. 

MiUer,  Parker,  RUey  &  ^ewart  and  Miller  d  WaUing- 
f€>rd,  for  appellants. 

I  T.  A.  Cheshire,  for  appellees. 

Prxston,  J. — But  one  witness  testified  in  this  case. 
The  other  evidenee  consisted  of  records,  and  other  docu- 
mentaiy  evidence.  The  application  in  this  case,  which  is 
denominated  petition  and  motion  to  set  aside,  etc.,  was 
filed  October  25,  1916,  and  was  to  set  aside  the  order  made 
August  18,  1916.  August  16,  1916,  two  days  before  the  or- 
der denying  the  admission  of  the  other  will  to  probate, 
there  was  filed  in  the  clerk's  office  an  instrument  purport- 
ing to  be  the  last  will  of  Josiah  Kempthome,  deceased,  dat- 
ed November  2,  1907.  By  this  instrument,  deceased  de 
vised  certain  real  estate  to  his  four  daughters,  with  direc- 
tions that  such  property  be  sold,  and  the  proceeds  divided 
between  them.  The  residue  was  given  absolutely  to  his 
wife,  Rebecca  Kempthome,  who  was  appointed  executrix. 
The  will  which  was  denied  probate,  and  the  one  now  in 
question,  is  dated  May  12,  1916,  and  was  filed  May  22,  lOlO. 
Testator  died  May  13,  1916.  In  brief,  the  terms  of  the 
last-mentioned  paper,  after  providing  for  payment  of  debts, 
fuBenl  expenses,  monument,  and  the  like,  make  specific 
legacies  to  the  Organization  for  the  Support  of  Worn-out 
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MinistenB,  Iowa  Conference,  Associated  Charities  of  Dea 
Moines,  Foreign  Missionary  Society  of  the  M.  E.  Church, 
The  Association  of  Des  Moines  for  Sightless  Women, 
Women's  Home  Missionary  Society,  Orphan's  Home  Socie- 
ty, the  Church  Extension  Society;  to  three  of  his  sons-in- 
law,  1500  each;  to  his  wife,  the  life  use  of  all  property, 
subject  to  her  consent  to  prior  bequests.  Then  follows  Item 
four: 

'^AU  the  rest  and  residue  of  my  estate  shall  be  divided 
into  ten  equal  parts  remaining  at  the  death  of  my  wife, 
and  not  herein  specifically  devised  and  shall  be  distributed 
as  hereinafter  stated,  viz.:  I  give  and  devise  the  life  use 
of  three  of  said  parts  for  the  sole  use  and  personal  benefit 
of  my  daughter  Kebecca  K.  Lambei^  which  shall  be  held 
in  trust  by  the  persons  who  shall  administer  my  estate  and 
be  by  them  paid  to  her  in  person  or  for  her  use  and  benefit 
solely  and  for  her  children  but  no  part  thereof  shall  be 
for  the  maintenance  of  her  divorced  husband,  F.  E.  Lam- 
bert, and  at  her  death  said  trust  fund  shall  be  and  become 
the  property  of  her  three  children  or  of  such  of  them  as 
shall  be  living  at  her  death.  To  my  daughter  Mrs.  Nettie 
Hudson  I  give  three  of  said  parts  to  have  and  to  hold  to 
her  in  her  own  right  absolutely.  To  my  daughter  Mrs. 
Emma  J.  Haeseler,  and  to  my  daughter  Mrs.  Pearl  Tone 
McQueen,  I  give  and  bequeath  to  each  two  of  said  sharen 
or  tenth  parts.  I  have  made  this  division  on  the  basis  of 
the  children  bom  to  my  daughters  including  to  each  and 
to  the  mother  individually  a  share  apiece  except  in  the 
case  of  Mrs.  Lambert  to  whom  I  have  previously  made  ad- 
vancements." 

His  wife  is  appointed  principal  executrix,  and  two  of 
her  daughters  associate  executrices.  The  subscribing  wit- 
nesses to  this  were  Calvin  Yoran  and  Alton  F.  Dunham. 
The  value  of  ^the  estate  is  tlOO,000  or  more,  the  larger  part 
being  real^. 
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May  22,  1916^  appellant  Rebecca  Kempthome,  surviv- 
ing sponse  of  testator,  filed  her  written  petition  for  pro- 
bate of  said  will.    Thereafter,  notice  of  probate  was  pub- 
lished in  a  Des  Moines  paper,  fixing  d^une  19,  1916,  at  9 
o'clock  A.  M.,  as  the  date  of  hearing.    The  hearing  on  the 
probate  of  the  will  was  not  had  on  the  date  fixed  in  the 
notice.     June  20,  1916,  the  court,  Judge  Dudley  presid- 
ing, made  an  order  reciting,  among  other  things,  that  the 
court's  attention  had  been  called  to  the  fact  that  due  no- 
tice of  the  probating  of  the  will  in  question  had  been 
'given,  and  that  the  widow,  who  filed  the  will  for  probate, 
and  who  was  present  at  the. time  of  its  execution,  is  in  Des 
Moines,  in  poor  health;    and  that  her  testimony  can  and 
should  be  taken.    The  time  of  the  court  being  occupied  with 
other  matters,  however,   it  was  ordered  that  the  widow 
give  her  testimony  before  a  commissioner  appointed  by  the 
court  for  that  purpose,  with  power  to  administer  oaths, 
and  that  her  testimony  be  taken  in  shorthand,  and  filed  in 
the  ease  as  a  part  of  the  record,  to  be  considered  by  the 
court  in  determining  whether  the  will  should  be  admit- 
ted to  probate.    June  22,  1916,  the  widow,  Rebecca  Kemp- 
thorne,  filed  a  written  application  for  the  appointment  of 
an  attorney  to  represent  the  minors^  Eosamond,  Frances, 
and  Carolyn  Lambert.    This  paper  recites  the  filing  of  the 
will,  giving  of  notice,  etc.,  and  that  said  will  makes  the 
three  children  of  applicant's* daughter,  Mrs.  Lambert,  bene- 
/  fidaries;    that   said  children   are  nonresidents  of   Iowa; 

that  Bosamond  is  16  years  of  age,  and  the  other  two,  9 
and  8,  respectively;  that  they  have  no  general  guardian  in 
Polk  County,  and  are  not  represented  in  this  proceeding 
by  counsel.  Thereupon,  and  on  the  same  date,  Judge  Ayres 
appointed  E.  8.  Warren,  an  attomey-at-law  of  the  Polk 
County  bar,  to  represent  said  nonresident  minors  on  the 
hearing  of  the  petition  and  probate  of  the  will,  and  in  all 
proceedings  which  might  be  had  therein  subsequent  to  his 
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appointment.  On  June  22,  1916,  Judge  Ayres  made  an  or- 
der in  regard  to  taking  testimony,  which  recites  that  the 
prior  order  embraced  the  taking  of  the  testimony  of  only 
one  person,  and  that  there  are  others  whose  testimony 
should  be  taken.  A  commissioner  was  appointed  to  take 
the  testimony  of  C.  K.  Hudson  and  wife,  and  any  other 
person  who  might  be  called  before  him,  which  was  likewise 
to  be  taken  in  shorthand,  filed,  and  used  on  the  hearing. 
On  August  11,  1916,  the  widow,  Rebecca  Kempthome,  filed 
a  written  application,  showing  that  E.  S.  Warren,  who 
had  been  appointed  to  represent  the  minors,  was  in  the  mil- 
itary service,  and  would  be,  for  .some  time  to  come,  and  that 
an  additional  attorney  should  be  appointed,  in  the  absence 
of  said  Warren,  in  order  that  the  minors  might  at  all  times 
be  properly  represented.  On  the  same  date.  Judge  De 
Qraflf  made  an  order  appointing  Thomas  J.  Guthrie  to 
represent  the  minors,  with  Warren,  and,  in  Warren's  ab- 
sence, in  all  proceedings  connected  with  the  hearing.  On 
the  same  date,  the  widow,  Rebecca  Kempthorne,  by  Mil- 
ler &  Wallingford,  her  attorneys,  filed  a  written  applica- 
tion for  authority  to  take  depositions  of  the  subscribing 
witnesses  to  the  will,  who  reside  at  Manchester,  Iowa,  and 
reciting  that  it  is  desired  that  their  depositions  be  taken 
for  the  purpose  of  proving  the  execution  of  the  will.  An 
order  was  accordingly  made  on  the  same  day  by  Judge  De 
Graff,  the  minors  appearing  by  Mr.  Guthrie,  their  attor- 
ney. The  order  provided  that  dejK)sition8  should  be  taken 
before  any  notary  public  in  Delaware  County;  that  the 
depositions  were  to  be  taken  in  shorthand  or  longhand,  but. 
if  in  shorthand,  that  a  transcript  thereof,  whpn  certified 
and  filed,  should  be  received  in  evidence;  that  the  deposi- 
tions might  be  taken  on  either  oral  or  written  interroga- 
tories, but  that,  if  on  oral,  one  of  the  attorneys  appointed 
by  the  court  to  represent  the  minors  should  be  present. 
On  August  18,  1916,  the  four  daughters  of  deceased.  Net- 
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tie  Hudson,  Emma  J.  Haeseler,  Pearl  lone  McQueen,  and 
Rebecca  K.  Lambert,  filed  a  paper  signed  by  them,  object- 
ing to  the  probate  of  the  will  on  the  grounds  that  the  iu- 
strament  is  not  the  will  of  deceased,  in  that  it  does  not 
express  his  intention,  and  was  not  drawn  in  qonformity 
with  his  wishes;   that,  at  the  time  of  the  execution  of  the 
will,   deceased   was  so  weakened  in  mind   and   body,   by 
sickness  and  disease,  that  he  did  not  comprehend  the  ini- 
jKirt  of  his  acts,  nor  the  contents  of  the  instrument,  and 
did  not  know  or  understand  the  legal  effect  of  the  language 
used;    that  the  instrument  is  not,  in  truth,  his  last  wilJ. 
On  the  same  date,  the  widow  and  her  four  daughters  filed 
a  writing  signed  by  them,  reciting,  among  other  things, 
that,  as  heirs  and  principal  b^eficiaries  under  the  will  of 
deceased,  in  the  will  on  file,  and  ^'being  desirous  that  the 
wishes  of  the  deceased  be  carried  out,     •    *    *    do  here- 
by jointly  and  severally  promise  and  agree  that,  in  the 
ey^it  the  said  will  of  Josiah  Kempthome  be  set  aside,  that 
we  will  pay,  or  cause  to  be  paid  to  each  of  the  parties,  per 
sons,  or  organizations  hereinafter  named,  the  amounts  set 
apposite  their  respective  names,  the  said  sums  being  the 
anwHints  of  their  respective  bequests  under  the  terms  of  the 
will."    Then  follows  a  list  of  beneficiaries,  the  parties  be- 
fore mentioned,  of  bequests  amounting  to  f 7,500.     It  fur- 
ther provides  that  said  sum  shall  be  paid  on  or  before  five 
years  from  May  13,  1916,  and  shall  not  bear  interest  until 
paid.     This  paper  was  prepared  by  Mr.  Miller  some  time 
before  August  18th.    Mrs.  Lambert  was  not  in  Des  Moines 
at  the  time,  and  the  paper  was  sent  to  her,  at  Tacoma, 
Washington,  for  her  signature.     Mr.  Miller  testifies  that 
he  was  not  acting  for  anyone  except  Mrs.  Kempthome,  the 
widow,  and  that  deceased  had  been  a  client  of  his  for  a 
number  of  years.    He  also  says : 

'This  ease  was  one  where  the  parties  had  been  friends 
and  acqnaintanees  of  mine  for  years,  and  their  desire  was 
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• 
to  have\the  entire  matter  presented  to  the  court,  that  the 
court  might  take  the  matter  up,  and  examine  it,  and  do 
what  was  right  under  the  circumstances.  If  the  will  should 
be  admitted  to  probate,  the  court  should  probate  it;  if  it 
should  not,  and  was  not  the  will  of  Josiah  Kempthorne,  de- 
ceased,  it  should  be  set  aside." 

Mr.  Miller  also  prepared  the  other  orders,  and  applica- 
tions for  appointments  of  attorneys,  etc.  The  depositions 
of  the  two  subscribing  witnesses  were  read.  That  of  Mr. 
.  Dunham  is'  brief,  and  recites  the  signing  of  the  instrument 
by  deceased  and  by  the  two  witnesses;  that  he  was  not 
there  when  the  will  was  being  written,  haying  been  just 
called  as  a  witness.  The  other  subscribing  witness,  Mr. 
Yoran,  an  attorney  of  many  years'  practice,  and  the  one 
who  drew  the  will,  testifies  that  he  only  knew  deceased  as 
he  met  him,  when  called  to  draw  the  will;  that  the  son- 
in-law  of  deceased,  Bev.  Hudson,  came  to  the  witness  to 
have  him  draw  the  will;  that  he  went  to  the  home  of  Mr. 
Hudson,  where  deceased  was.  He  testifies  as  to  the  formal 
signing  of  the  paper;  that  deceased  was  in  some  critical 
distress,  but  acted  rational,  and  apparently  comprehended 
all  that  was  said  to  him;  that  he  judged  him  mentally 
sound,  and  capable  of  connected  thought;  that  Mrs.  Kemp- 
thome  explained  to  witness  the  main  provisions  which  de- 
ceased  desired  incorporated  in  his  will;  that  deceased 
could  talk  but  very  little;  that  the  wife  explained  to  wit- 
ness different  provisions,  and  deceased  gave  his  assent.  In 
regard  to  the  trust  provision  in  the  will,  witness  testifies: 
'^Owing  to  the  condition  in  which  Mr.  Kempthornc 
was,  after  arriving  at  the  house,  Mrs.  Keinpthome,  his 
wife,  had  an  interview  with  me,  at  some  length,  and  dur- 
ing our  conversation,  she  alluded  in  a  vague  way  to  family 
troubles;  and  I  did  not  feel  at  liberty  to  interrogate  her 
closely,  as  I  had  received  the  impression  that  time  was  es- 
sential, and  assumed  that  she  was  advising  me  of  all  the 
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conditions  which  were  necessary  for  me  to  understand; 
and  I  got  the  impression  from  what  she  said  that  Mrs. 
liambert  and  her  husband  were  not  living  together,  and 
that  tbeir  relations  were  simply  unpleasant,  and  that  it 
was  not  to  the  liking  of  Mr.  Kempthome  that  her  husband 
should  have  the  handling  of  funds  he  desired  to  bequeath 
to  his  daughter,  Mrs.  Lambert.  I  told  her  that  the  usual 
way  in  which  I  was  accustomed  to  arrange  matters  of  that 
kind,  and  that  seemed  to  be  safe,  would  be  to  have  a  trustee 
appointed,  to  receive  whatever  Mr.  Kempthome  wanted  to 
bequeath  to  his  daughter,  and  this  trustee*  would  pay  to 
Mrs.  Lambert  the  use  of  the  funds,  and  that  the  remainder 
would  go  to  Mrs.  Lambert;  and  that  would  be  a  way  af 
keeping  it  out  of  the  control  or  possession  of  Mr.  Lambert 
After  our  talk,  she  went  in  to  where  Mr,  Kempthome  was, 
— I  ajBsume  she  did, — and  later  called  me,  and  said  that  the 
arrangement  would  bd  satisfactory.  In  reading  over  the 
will,  the  language  on  page  4  was  questioned,  and,  when 
read  as  originally  drawn,  it  called  forth  an  explanation 
that  Dr.  Lambert  was  di^mrced  from  his  wife,  and  that  she 
had  obtained  a  decree  of  divorce  at  some  time  prior.  I 
then  said,  had  I  known  that,  I  would  have  drawn  the  will 
differently:  that,  if  there  was  a  valid  decree  of  divorce, 
that  he  would  have  no  control.  Something  was  said  then 
as  to  whether  or  no  the  trusteeship  was  effectual  under 
these  conditions.  I  said  it  was,  and  but  little  was  said  in 
regard  to  that;  and  I  am  not  sure  whether  Mr.  Kemp- 
thome asked  for  any  particular  explanation ;  and  I  thought 
that  to  rewrite  the  will  might  possibly  be  too  much  of  a 
tax  on  him,  but  said  that  I  could  change  it;  but  it  was 
concluded  to  sign  it  as  it  was  made  out.  Q.  Is  it  not  a 
fact  Mr.  Kempthome's  condition  was  such  that  you  did 
not  think  you  had  time  tcf  rewrite  the  will  so  that  he  could 
sign  it?  A.  I  thought  there  was  some  hazard  in  the  mat 
ter  of  attempting  it  ^that  time.    Q.  If  you  had  known 
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that  Mr.  and  Mrs.  Lambert  were  divorced  at  that  time, 
yon  would  have  drawn  the  will  differently?  A.  I  would 
have  changed  it  in  regard  to  the  trust  provision.  Q.  And 
you  put  it  in  on  account  of  Mrs.  Kempthome  telling  you 
tliat  Mr.  Kempthome  did  not  wish  Mr.  Lambert  to  have 
anything  to  do  in  handling  of  any  funds  left  to  his  daugh- 
ter, Mrs.  Lambert?  A.  Had  1  known  the  circumstances,  I 
would  not  have  made  this  provision,  but  I  did  not  wish  ta 
inquire  into  family  matters,  and  thought  that  they  were 
simply  living  apart,  and  that  only  unpleasant  conditions 
existed.  Q.  As  I  understand  it,  this  trust  agreement  was 
drawn  by  you  under  a  misapprehension  of  a  trust  fund,  at 
this  time?  A.  It  is  true.  Q.  What  appeared  to  be  the  phy- 
siciil  condition  at  the  time  Mr.  Kempthome  signed  the 
will?  A.  I  noticed  that,  about  the  time  the  writing  was 
finished,  that  he  appeared  to  Be  greatly  exhausted,  and 
spoke  to  his  wife,  who  brought  him  something  from  an- 
other room, — it  appeared  to  be  both  tonic  and  a  nourish- 
ment  required  by  his  condition;  and  I  hastened  to  finish 
the  writing  and  his  signature,  as  &e  was  in  a  very  weakened 
physical  condition,  and  was  apparently  quite  exhausted." 

The  testimony  of  the  other  witnesses  whose  testimony 
was  taken,  was  presented  and  read  to  the  court  on  the  hear- 
ing of  the  probate  of  the  will,  -but  was  not  before  the  trial 
court  on  the  hearing  of  this  proceeding  for  a  new  trial,  and 
is  not  before  us. 

On  August  18,  1916,  the  hearing  was  had  before  Judge 
McHenry,  and  the  order  recites,  among  other  things,  that  it 
was  a  regular  day  of  the  May,  1916,  term  of  the  court; 
that  the  matter  came  on  for  hearing  on  the  petition  of 
Rebecca  Kempthome,  widow,  for  probate  or  the  will;  Jhat 
Miller  &  Wallingford  appeared  as  attorneys  for  proponent, 
and  Thomas  J.  Guthrie  and  E.  S.  Warren  appeared  for  the 
three  minors.  It  finds  that  due  and  legal  notice  has  been 
given,  as  provided  by  law,  and  tlJe  court  thereupon  pro- 
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ceeded    to    hear  the  testimony.     It  further  finds  from  the 
evidence   that  the  instrument  is  not,  in  truth  and  in  fact, 
the  last   ^^ill  and  testament  of  said  deceased,  and  declares 
the  instrument  void,  and  refuses  probate.    Mr.  Miller  tes- 
tifies that,  at  the  time  of  the  hearing,  and  after  the  evidence 
was   introduced,  and  the  evidence  heard  and  depositions 
read,  the  trial  court  stated  emphatically  that  the  will  could 
not  he  admitted  to  probate,  because  it  did  not  express  the 
intent  of  the  testator;    that  he.  Miller,  made  no  argument 
to  the  court.     The  trial  judge  has  not  testified  as  a  wit- 
ness, as  was  the  ca**e  in  one  of  the  cases  cited  and  relied  up- 
on hy   appellees,  that  he  was  imposed  upon  in  any  way, 
or  that  there  was  anything  suspicious  or  out  of  the  ordi- 
nary   in    the   proceedings.   Plaintiffs  introduced    a    letter- 
head of  Miller  &  Wallingford,  as  follows: 

"Jesse  A.  Miller        MILLER  &  WALLINGFORD 

[                                     J.  D.  Wallingford  Attorneys  at  Law 

[                                                  Dee  Moines 

Thos.  J.  Guthrie  — 

Oliver  H.  Miller 

E.  8.  Warren  Suite  302  Youngerman  Block 

Roy  E.  Curray  Telephones :  Walnut  392" 

The  evidence  shows  that  Mr.  Warren  occupied  a  room  in 
the  suite  of  rooms  occupied  by  the  firm  of  Miller  &  Walling- 
ford, and  rented  the  room,  and  paid  rent  for  it  to  them. 
Mr.   Guthrie  was  then  a  member  of  the  bar,  and  later  a 
judge  of  the  district  court;  he  occupied  a  room  adjoining 
the  firm  of  Miller  &  Wallingford,  but  he  rented  it  from  the 
Youngerman  estate.     The  arrangement  of  the  rooms  and 
the  hall  and  the  third  floor  of  the  building  is  described, 
and  that  all  the  people  who  occupy  rooms  in  the  south  end 
of  the  Youngerman  Block,  going  through  the  main  entrance 
to  the  rooms  of  Miller  &  Wallingford,  enter  their  reception 
room,  and  from  there  to  their  several  rooms.    The  undis- 
puted evidence  is  that  Warren  and  Guthrie  had  no  connec- 
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tion  with  the  business  of  Miller  &  Wallingford;  that  they 
were  not  partners  or  employees  of  that  firm,  in  any  sense : 
that  there  were  a  number  of  eases  where  Judge  XJuthrie 
and  the  firm  were  opposing  each  other;  that  the  men  who 
have  been  in  the  suite  of  rooms,  and  the  rooms  connected 
with  that  suite,  for  many  years  have  had  their  names  on 
the  letter  heads,  although  not  members  or  employees  of  the 
firm ;  that  the  only  purpose  of  having  their  names  appear 
on  the  letter  head  was  to  make  a  better  showing.  Mr.  Mil- 
ler further  testifies,  as  a  witness  for  plaintiffs,  as  to^the 
purpose  of  the  appointment  of  a  commissioner  to  take  the 
testimony  of  Mrs.  Kempthome  and  the  Hudsons,  who  were 
then  in  Des  Moines  ready  to  testify :  that  the  matter  was 
explained  to  the  judge;  that  Judge  Dudley  was  trying  a 
case,  at  the  time  the  first  order  was  made ;  that  he  had  not 
conferred  with  the  widow,  at  the  time  she  filed  the  petition 
for  probate;  that  he  thinks  the  clerk  received  it  by  mail 
from  Mr.  Yoran,  of  Manchester;  that  he  did  not  discuss 
the  matter  with  either  Warren  or  Guthrie;  that  Guthrie 
was  present  at  the  taking  of  the  depositions  of  the  two  wit- 
nesses at  Manchester;    that  he  had  been  attorney  in  the 

f 

divorce  suit  between  Lambert  and  his  wife;  that  the  hear- 
ing was  not  called  up  sooner  because  the  witnesses  were 
nonresidents ;  that  the  order  to  take  testimony  was  similar 
to  like  orders  frequently  made;  that,  in  procuring  the  or- 
ders for  the  taking  of  testimony,  he  acted  upon  the  theory 
that  all  parties  were  in  court,  pursuant  to  the  notice  given ; 
that  the  application  for  the  appointment  of  attorneys  for 
the  minors  was  that  they  might  be  personally  represented ; 
that  some  of  the  parties,  though  not  all,  talked  to  him  in 
regard  to  these  matters,  and  those  who  did  talk  ^ith  him 
said  they  wanted  the  bequests  made  by  Mr.  Kempthome  to 
the  institutions,  paid;  that  they  voluntarily  suggested  it; 
that  deceased  was  greatly  interested  in  the  Methodist 
Church ;  that,  the  first  time  he  saw  any  of  the  parties  after 
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the  death  of  Mr.  Kempthome,  was  after  the  will  had  been 
sent  down  from  Manchester  by  Mr.  Yoran,  an  attorney 
there;  that  the  widow  and  two  of  the  daughters  then  told 
him  that  the  will  was  not  as  deceased  wanted  it  drawn: 
that  he  told  them  he  did  not  know  what  the  court  would 
say  about  it,  but  the  thing  to  do  was  to  present  the  entire 
matter  to  the  court,  and  let  the  court  pass  on  it;  that  one 
objection  the  widow  esp^ially  had  was  that,  under  the  will. 
Lambert  might  inherit  property  from  one  of  the  children; 
that  they  were  wroiight  up  about  it,  because  of  the  feeling 
that  had  existed  for  years  between  Lambert  and  Mrs.  Kemp- 
thome  and  her  husband;  that  he  had  not  seen  Mrs.  Lam- 
bert ;  that  the  attorney  appointed  by  the  court  as  attorney 
and  guardian  ad  litem  was  present,  and  took  part  in  tlie 
hearing  on  the  probate  of  the  will.  Mr.  Miller,  testifying  as 
a  witness  for  the  defendants,  said  that  he  had  known  the 
Liambert  minors  and  their  mother  for  many  years;  knows 
that  Ihe  minors  have  no  property  in  Iowa,  and  had  none 
at  any  time  after  they  removed  from  the  state,  about  1914 ; 
knows  they  were  not  residents  of  Polk  County  on  Septem 
ber  13,  1916,  at  the  time  F.  E.  Lambert  petitioned  the  court 
for  the  appointment  of  a  guardian  for  the  property  of  said 
minors,  and  that  they  were  not  residents  of  Iowa  at  any 
time  in  the  year  1916,  and  have  not  be^i  since  then;  knows 
that  they  resided  in  the  state  of  Washington,  and  still  re- 
side there;  knows  that,  at  that  time,  Rosamond  was  about 
16  years  old. 

Defendants  offered  in  evidence  the  records  showing  the 
filing,  on  September  13,  1916,  of  the  petition  for  letters  of 
gaardianship,  order  appointing  guardian,  guardian's  bond, 
and  letters  issued ;  also  the  withdrawal,  on  October  9,  191& 
of  Beed  &  Beed,  attorneys  for  Lambert;  report  and  resig- 
nation of  C.  M.  Young,  guardian,  and  order  for  hearing  of 
Import;  petition,  October  17th,  for  appointment  of  a  new 
guardian;    October  2l8t,  order  accepting  resignation,  and 
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appointing  new  guardian ;  October  23,  1916,  bond  and  let- 
ters. No  notice  to  Rosamond  Lambert  or  any  of  the  minors 
is  shown.  They  offered  in  evidence  the  petition  of  plain- 
tiff Lambert,  for  appointment  of  guardian,  filed  September 
13th,  reciting,  among  other  things,  that  Rosamond  Lam- 
bert was  16  years  of  age,  Frances,  9,  and  Carolyn,  8;  that 
petitioner  is  a  resident  of  Polk  County ;  that  his  said  chil- 
dren are  nonresidents  of  the  state,  residing  with  their 
mother,  who  is  also  a  nonresident  of  the  state;  that  peti- 
tioner and  Rebecca  K.  are  divorced,  and  that  Rebecca  was 
granted  the  custody  of  the  minor  children*,  that  the  minors 
have  vUO  regularly  appointed  guardian,  in  Iowa  or  else- 
where, either  of  their  person  or  property;  that  the  minors 
have  an  interest  in  real  property  in  Iowa,  liable  to  be  lost 
unless  looked  after  immediately.  The  petition  asks  that  a 
gmirdian  of  the  property  of  said  minors  in  Iowa  be  appoint- 
ed; and  that  some  competent  person,  other  than  himself, 
be  appointed  such  guardian,  because  of  domestic  troubles 
theretofore  existing  between  petitioner  and  his  divorced 
wife.  On  that  date,  C.  M.  Young  was  appointed  guardian. 
Later,  Young  filed  his  resignation,  and  a  report,  in  which 
he  states  that  he  was  induced  to  consent  to  act  as  guardian 
on  the  condition  that  money  would  be  furnished  him  to  in- 
vestigate the  matter  set  forth  in  the  petition,  which  had 
not  been  done;  that  he  incurred  no  bills  or  expenses  in 
the  premises;  that  he  has  no  property  of  the  niiuors,  and 
knows  of  none  belonging  to  them,  except  such  property  in» 
terest,  if  any,  as  is  referred  to  in  the  petition.  On  Octo- 
ber 17,  1916,  plaintiff  F.  E.  Lambert  filed  a  petition  for  the 
appointment  of  H.  F.  Schoen  as  guardian,  reciting  the  res- 
ignation of  Young,  and  asking  that  Schoen  be  appointed. 
Other  proceedings  in  the  guardianship  matter  were  shown, 
such  as  fixing  time  of  hearing  of  the  Young  report,  posting 
of  notice,  acceptance  of  resignation,  etc.  Defendants  also 
offered  in  evidence  the  record  of  the  divorce  suit  brought  by 
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Kebeeca  Lambert  against  F.  E.  Lambert,  and  the  granting 
of  a  divorce  to  RebecTa  Lambert,  November  5,  1912,  on  the 
ground  of  adultery,  and  awarding  the  custody  of  the  chil- 
dren to  Mrs.  Lambert,  and  alimony  in  the  sum  of  |75  a 
month,  which  has  not  been  paid.  The  divorce  case  was  ap- 
pealed to  this  court,  and  aflSrmed.  Lo/mhert  v,  Lambert, 
165  Iowa  367.  Upon  the  suggestion  of  the  trial  court  in 
this  ease  that  the  only  thing  in  the  case  was  whether  or 
not,  on  the  hearing  on  the  probate  of  this  will,  the  minors 
were  correctly  represented,  the  defendants  suggested  that 
this  evidence  was  offered  on  the  theory  that,  as  pleaded  by 
them  in  their  answer,  this  is  not  an  action  on  behalf  of  the 
minors  to  protect  any  of  their  property  interests,  but  is, 
in  reality,  an  action  by  F.  E.  Ijambert  to  protect  what  he 
deems  to  be  a  possible  contingent  interest  which  he  might 
have  as  an  heir  of  the  children ;  that  Lambert  is  acting  for 
himself,  and  .has  no  standing  in  court  to  make  these  ob- 
jections, or  this  application  for  a  new  trial;  that  this  is 
material  in  the  case,  unless  the  court  should  find  that  the 
record  refusing  the  probate  of  the  will  was  proper.  De- 
fendants offered  in  evidence  the  record  in  regard  to  a  dam- 
age case,  entitled  F.  E.  Lambert  v.  Josiah  Kempthorne  and 
Rebecca  Kempthorne,  being  an  actionf  for  |25,000  for  alleg- 
ed alienation  of  affections  of  Rebecca  K.  I^mbert  from  said 
P.  E.  Lambert,  the  trial  of  which  resulted  in  a  verdict  for 
the  defendants  in  that  case,  and  a  judgment  against  F.  E. 
Lambert  for  costs,  which  costs  have  not  been  paid. 

This  is  the  substance  of  the  record  in  the  case,  and  the 
matters  recited  are  all  covered  by  the  motion  to  set  aside, 
and  grant  a  new  trial,  and  the  answer  thereto.  There  are 
43  different  grounds  set  up  in  the  application.  We  shall 
not  set  them  out  in  detail,  but  will  consider  the  different 

points  raised. 

On  May  9,  1918,  the  trial  court  in  this  case  sustained 
plaintiffs'  application  to  set  aside  the  order  denying  pro- 
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bate  of  the  will,  and  granted  a  new  trial,  the  order  recit- 
ing, in  part,  that  plaintiffs  appear  by  Mr.  Cheshire,  their 
attorney,  and  Miller  &  Wallingford  appear  for  Rebecca, 
and  the  other  defendants  appear  by  Miller,  Parker,  Riley 
&  Stewart,  their  attorneys,  and  further: 

^^That  the  order  made  by  this  court  on  the  18th  day  of 
August,  191G,  denying  the  last  will  and  testament  of  Josiah 
Kempthome,  deceased,  probation,  which  will  was  filed  in 
the  office  of  the  clerk  of  this  court  on  the  22d  day  of  May, 
A.  D.,  1916,  was  erroneous,  and  should  be  set  aside,  and 
that  said  last  will  and  testament  sifould  be  restored  to  the 
probate  docket  of  this  court  for  hearing  and  determination, 
the  same  as  if  said  order  of  this  court,  made  on  the  18th 
day  of  August,  1916,  had  not  been  entered." 

The  application  for  new  trial  alleged,  among  other 
things,  that  there  was  collusion  between  the  defendants, 
and  that  they  conspired  together  to  prdcure  the  order  re- 
fusing to  admit  the  will  to  probate,  and  that  the  order  was 
obtained  by  the  fraud  of  defendants  and  their  attorney, 
and  that  the  defense,  by  the  attorneys  appointed  to  act  for 
the  minors,  acted  in  a  perfunctory  manner;  that  the  pur- 
pose was  to  defraud  the  minors  out  of  the  property  given  to 
them  by  the  will.  T^e  trial  court  did  not  find  that  there 
was  any  fraud,  but  simply  held  that  the  prior  action  of  the 
court  was  erroneous.  It  seems  to  us  that  the  onlj  ground 
upon  which  the  prior  order  could  be  set  aside  would  Be  for 
fraud,  and  that  is  the  ground  relied  upon  by  appellees ;  and 
we  think  no  fraud  has  been  shown,  unless  it  be  assumed 
that  acts  of  appellants  and  the  attorneys  which  are,  or  may 
be,  consistent  with  honesty  and  rectitude  of  purpose,  are 
construed  to  be  fraudulent.  The  presumption  is  in  favor  of 
honesty,  and  fraud  must  be  proved.  There  is  no  dispute  in 
the  evidence. 

1.  We  have  doubts  whether  Lambert,  as  the  alleged 
natural  guardian  of  his  children,  has  any  standing  in  the 
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case,  in  view  of  the  fact  that  he  is  absolutely  divorced  from 
^  his  wife,  and  she  has  been  awarded  the  custody  of  the  chil- 
dren. It  would  seem  that  the  very  purpose  of  the  trust 
provision  in  the  will  was  an  attempt  to  keep  the  estate  en- 
tirely beyond  his  reach.  He  does  not  have  the  custody  of 
'  the  children,  and  has  no  responsibility  for  their  care.    They 

1  are  with  their  mother,  in  Seattle,  Washington.    If  Lambert 

\  can  be  recognized  in  the  conduct  of  this  litigation,  it  would 

\  simply  mean  that  he  is  authorized  to  employ  counsel  in  this 

proceeding,  and  in  prolonged  litigation  in  the  will  contest, 
and  possibly  make  the  employment  a  charge  upon  the  es- 
tate of  the  children,  and  practically  fritter  it  away,  since 
they  have  no  present  right  to  the  property,  but  a  remainder 
only,  subject  to  the  life  use  of  the  mother,  whose  expectancy 
may  be  many  years.  The  question  was  raised  in  the  man- 
ner before  indicated,  but  is  not  covered  by  the  errors  as- 
signed. In  fact,  the  question  as  to  the  alleged  fraud  is  the 
principal  question  argued.  In  view  of  the  fact  that  we 
have  reached  the  conclusion  that  the  case  must  be  revers- 
ed on  the  merits,  we  do  not  pass  upon  the  question  just  sug- 
gested. 

2.  Under  our  statutes,  an  action  may  be  brought  with- 
in five  years  to  set  aside  a  will  and  the  probate  thereof, 
where  the  will  has  been  admitted  to  probate  without  con- 
test, and  the  j4ght  to  maintain  such  action 
1.  judomsnt:  va-    is   because  the  statutes  permit  it.     Kelly 
of  probate :  af-    V,  Kolly,  158  lowa  56.    But  wc  have  no  such 
fraud.  .statute  authorizing  the  setting  aside  of  au 

order  denying  probate,  except  the  general 
statutes    authorizing   the   setting   aside   of  judgments,    or 
granting'  a  new  trial,  and  doubtless  the  equitable  jurisdic- 
tion  where  fraud  is  shown.    It  is  not  quite  clear,  from  the 
record   whether  this  application  was  made  at  the  same  term 
or  at  a  subsequent  term.    It  was  made  within  a  year.    The 
applicatioii  is  denominated  motion  and  petition,  and  appel- 
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lants  seem  to  make  no  serious  contention  in  regard  to  this. 

3.  We  shall   now  take  up   the  circumstances,   op  the  • 
more  important  ones,  relied  upon  by  plaintiffs,  to  show 
fraud,  collusion,  and  conspiracy.    It  is  plaintiffs'  claim  that 
the  two  attorneys  appointed  to  represent  the  minors  were 
closely  identified  with  the  proponents'  attorneys,  and  that 
the  perfunctory  manner  in  which  they  performed  their  du- 
ties shows  that  the  minors  were  not -represented  and  their 
rights  preserved.    In  the  first  place,  the  evidence  does  not 
show  that  the  attorneys  acted  in  a  perfunctory  manner. 
They,  or  one  of  them,  went  to  Manchester,  at  the  taking  of 
the  testimony;   they  were  present  at  the  hearing,  and  ap- 
pear to  have  performed  their  duty.     It  might  be  perfectly 
legitimate  that  they  should  have  their  names  printed  on  the 
letter  heads  of  other  attorneys,  and  occupy  offices  on  the 
same  floor,  or  in  the  same  suite.    We  are  asked  to  assume 
that,  because  they  had  their  names  printed  on  the  letter 
heads  of  proponents'  attorneys,  and  had  offices  on  the  same 
floor,  or  as  a  part  of  the  same  suite,  there  was  impropriety 
in  their  being  appointed  to  represent  the  minors,  and  that 
this  shows  collusion.    We  are  asked  to  so  hold,  in  the  ab- 
sence of  evidence  to  show  any  improper' interest  in  this  mat- 
ter, or  collusion,  and  contrary  to  the  evidence  that  there 
was  none.    These  men  are  shown  to  be  men  of  standing.    We 
are  not  prepared  under  these  circiimstances,  to  construe 
these  relations  to  be  fraudulent,  when  they  may  properly  be 
construed  to  be  upright;  nor  does  it  necessarily  follow  that 
they  did  not  perform  their  duty  because  they  did  not  de- 
mand a  jury,  and  engage  in  a  bitter  and  expensive  will  con- 
test.    Had  they  done  so,  without  reasonable  grounds,  they 
might   have  been   subject   to   criticism.    Juries   are  often 
waived.     If  the  case  was  fairly  presented  to  the  court,  no 
claim  of  fraud  can  properly  be  predicated  upon  the  fact  that 
the  case  was  submitted  to  the  court,  as  all  parties  were  will- 
ing to  do.     It  was,  of  course,  their  duty  to  raise  and  present 
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every  question  and  everv  proper  defense  affecting  the  rights 
of  the  minors.  In  re  Chiafdianship  of  Kimhle  v.  Dailcy, 
127  Iowa  665. 

It  is  claimed  further  by  plaintiffs  that  the  attorneys 
for  the  minors  did  not  perform  their  duty,  in  that  they  did 
not  object  to  the  alleged  incompetent  evidence  of  Rebecca 
Kempthome  and  C.  K.  Hudson,  and  did  not  object  to  the 
orders  to  take  the  evidence  of  such  incompetent  witnesses. 
It  may  be  conceded  that  these  witnesses  were  incompetent, 
under  Code  Section  4604,  to  testify  as  to  any  personal  trans- 
actions or  communications   with   the  deceased;    but   they 
were  competent  to  testify  in  regard  to  other  mattera.    The 
trouble  with  plaintiffs'  contention  as  to  tliis  is  that  the 
testimony  of  such  witnesses  was  not  before  the  trial  court. 
in  this  case,  nor  is  it  before  us.    There  is  no  showing  that 
any  question  was  asked  either  of  these  witnesses  that  was 
objectionable.     We  are  again  asked  to  assume,  in  the  ab- 
sence of  evidence,  that  improper  evidence  was  given,  and 
without  objection.    There  was  no  occasion  for  objecting  to 
the  orders  to  take  testimony  of  such  witnesses,  unless  it 
should  have  been  assumed  in  advance  that  the  witnesses 
wonld  be  asked  to  give  incompetent  testimony.    The  proper 
time  to  make  the  objection  to  the  witness,  under  Section 
4604,  is  when  the  witness  is  sworn.     Plaintiffs  also  com- 
plain that  the  attorneys  for  the  minors  filed  no  answer  to 
the  objections  filed  by  the  four  daughters.    We  held,  in  the 
case   of  In  re  Joues^  Estate,  IHO  Iowa   177,  \H(y,  that  mi 
answer  or  reply  to  the  objections  is  required. 

These  are  the  more  important  circumstances  relied  up- 
on by  plaintiffs  to  show  fraud  on  the  part  of  the  attonieys 
appointed    to   represent  the  minors,  or  that  they  did  not 
perform  their  duty.     There  may  be  some  others;    but,  un 
der  the  entire  record,  we  think  the  plaintiffs'  claim  as  to 
them  caniiot  be  sustained. 

4.  It  is   claimed  by  plaintiffs  that  the  making  of  the 
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agreement  by  the  widow  and  four  daughters  to  pay  legacies? 
is  a  circumstance  to  show  fraud,  and  that  the  purpose  was 
to  silence  such  beneficiaries,  so  that  they  would  not  in- 
terest themselves  in  the  probate  of  the  will.  This  might  be 
so.  But  there  is  no  evidence  that  it  was  so.  On  the  other 
hand,  such  an  agreement  may  have  been  proper  enough. 
We  are  again  asked  to  assume  that  there  was  an  improper 
motive.  There  was  no  secret  arrangement,  as  in  the 
Zach-art/  case,  infra,  to  prevent  the  probate.  This  agree- 
ment was  filed  on  the  same  day  as  the  hearing, — whether  at 
the  same  time,  does  not  appear.  The  evidence,  or  a  con- 
siderable part,  if  not  all,  had,  at  that  time,  been  taken. 
The  parties  may  have  considered  the  possibility  or  the  prob- 
ability that  the  court,  on  such  evidence,  would  set  the  will 
aside,  and,  if  it  was,  that  they  would  be  willing  to  carry  out 
the  wishes  of  the  husband  and  father  in  regard  to  bequests 
to  church  organizations  and  othera.     This  they  agreed  to  do 

« 

I)€5;'sonally. 

5.  It  is  complained  by  appellees  that  the  application  of 
Rebecca  Kempthorne,  by  Mr.  Miller,  for  the  appointment 
of  an  attorney  to  rejjresent  the  minor's,  and  for  the  appoint- 
ment of  a  guardian  ad  litem,  and  that  he  prepared  the  for- 
mal orders,  are  circumstances  tending  to  show  fraud  and 
collusion.  We  fail  to  see  any  impropriety  in  this.  Mr 
Miller  was  the  attorney  for  Mrs.  Kempthorne,  the  propo- 
nent of  the  will.  If  it  was  necessary  and  proper  that  a 
guardian  ad  litem,  or  attorneys,  should  be  appointed  for 
minors,  we  see  no  reason  why  the  court's  attention  shoulrl 
not  have  been  called  to  the  fact  that  there  were  minors, 
and  that  someone  should  be  appointed  to  represent  them. 
Had  counsel  for  plaintiff  or  proponent  failed  to  call  the 
court's  attention  to  the  matter,  it  seems  to  us  he  wouM 
have  been  remiss  in  his  duty.  We  suppose  it  is  done  every 
day,  where  a  plaintiff  brings  an  action  against  different 
parties,  some  of  whom  are  minors,  and  has  a  guardian  ad 
litem  appointed  for  the  minor  defendants.     A  failure  to 
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do  8o  might  have  serious  consequences.  Code  Section  3423 
provides  for  the  appointment  of  an  attorney  to  represent 
minors,  and  for  the  substitution  of  an  attorney  for  the  one 
fii-st  appointed ;  and  this  was  done,  in  this  case.  The  re('- 
onl  does  not  show,  as  we  read  it,  th^it  the  guardians  ad 
litem  wei*e  selected  by  Mr.  Miller,  as  contended  by  appel- 
lees. It  was  held,  in  Harris  v.  Bigley,  136  Iowa  307,  that 
the  mere  fact  that  a  guardian  ad  litem  for  infants  was  ap- 
pointed at  the  suggestion  of  the  adverse  party,  or  that  such 
guardian  failed  to  make  an  active  defense,  will  not  consti- 
tute fraud  authorizing  a  setting  aside  of  the  decree,  if  it  is 
fairly  inferable  that  the  substantial  facts  in  regard  to  the 
minors  were  disclosed  to  the  court. 

6.  Another  circumstance  relied  upon  by  plaintiffs  is 
that  the  objections  to  the  probate  of  the  will  by  the  four 
daughters  were  not  filed  until  the  day  of  the  hearing.  Th(>y 
were  filed  before  the  hearing,  and  that  is  suflScient.  They 
had  a  right  to  file  them  at  any  time  before.  Ordinarily,  it 
would  doubtless  have  been  proper  for  the  guardian  a<l 
litem,  or  attorney  for  the  minors,  to  ask  time  to  investigate 
and  prepare  for  trial,  if  necessary.  But  the  case  is  some- 
what out  of  the  ordinary,  in  this:  that  the  testimony  had 
already  been  taken,  and  the  attorney  for  the  minors  was 
present,  and  knew  the  tendency  of  the  evidence.  The  pro- 
ponent and  the  objectors  are  shown  to  have  been  willing 
to  present  the  matter  to  the  court,  and  abide  by  its  deci- 
sion^ whether  the  will  was  probated  or  denied  probate. 

7.  It  is  thought  by  appellees  that  the  testimony  given 
by   Mr.   Yoran,  one  of  the  subscribing  witnesses,  sustains 
the  validity  of  the  will.    This  evidence  has  been  before  set 
out.     This  may  be  so,  as  to  the  mental  condition  of  deceasefl, 
}f  this  evidence  stood    alone.     What    other    evidence    was 
introduced,  was  not  before  the  trial  court,  nor  is  it  here. 
It  is   quite  clear,  however,  even  from  Mr.  Yoran's  testi- 
mony, that  the  trust  provision  in  the  will  was  not  as  the 
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deceased  desii'ed  it  to  be,  and  that  Mr.  Yoran  did  not  un- 
derstand the  situation  in  regard  to  the  divorce,  at  the 
time  he  drew  the  will,  and  that  Mr.  Kempthome  was  near 
the  end,  and  it  was  thought  there  was  not  time  to  change 
that  provision.  Though  they  finally  concluded  to  let  it 
go,  and  the  will  was  signed,  it  was  not,  as  we  have  just 
said,  as  deceased  intended.  We  see  no  reason  why  credenl*e 
should  not  be  given  to  the  testimony  of  Mr.  Miller  as  to 
what  happened  when  the  court  refused  to  probate  the  will : 
namely,  that  the  court  said  he  would  not  admit  the'will  to 
probate,  in  view  of  the  testimony  of  Yoran.  If  this  was  the 
expressed  view  of  the  court,  then  surely  there  is  no  room  to 
claim  fraud,  even  though  the  court's  view  had  been  errone- 
ous. We  are,  ourselves,  inclined  to  think  that  there  is  sub- 
stance in  the  reason  given  by  the  trial  court  for  not  probat- 
ing the  will.  The  circumstances  as  to  the  condition  of  de- 
ceased, and  the  hurried  preparation  of  the  will,  have  been 
referred  to.  Yoran  testified  that  the  trust  provision  was 
a  device  of  his  own  to  prevent  Lambert,  as  husband,  from 
having  any  interest  in  the  devised  estate,  and  that  the 
provision  was  drawn  upon  Yoran's  understanding  that 
Lambert  was  still  the  husband  of  Mrs.  Lambert,  although 
living  apart  from  her.  His  evidence  shows  that  the  clause 
in  question  was  included  through  his  mistake  of  fact  as  to 
the  existence  of  a  divorce.  The  mistake  was  material,  be- 
cause such  clause  operates  to  the  benefit  of  Lambert,  in 
that,  if  his  children  died,  even  during  the  life  of  the  moth- 
er, Lambert  would  inherit  a  part  of  their  remainder,  and 
he  would  thereby  be  put  in  a  position  where  he  cduld  great- 
ly harass  the  life  estate  of  his  divorced  wife. 

8.  Appellees  contend  that  the  filing  of  the  motion  and 
petition  to  set  aside  the  order  denying  probate  was  to  cor- 
rect an  error  in  the  judgment,  and  that,  under  Section  4091 
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of  the  Code,  the  minors  had  twelve  months, 

^"  Mtfo^f^dg^*'    ^^^^  *^^y  arrived  at  their  majority,  to  cor- 

mfnoii***"**       rect  the  error.    This  section  is  construed  in 

Bickel  V.  Erskine,  43  Iowa  213,  222;  Bn<^h- 
an  V,  German  Am.  Land  Co.,  180  Iowa  911,  914 ;  Webster 
p.  Page,  54  Iowa  461.  The  holdings  are  that,  where  the 
court  has  jurisdiction,  a  judgment  is  binding  on  minors,  a^ 
well  as  adults,  and  that  they  will  not  be  permitted  to  dis- 
pute the  judgment,  unless  upon  the  same  grounds  that  an 
adult  might  dispute  it,  such  as  fraud,  collusion,  or  error. 
The  cases  cited  further  hold  that  ^^error  in  the  judgment  or 
order,"  in  the. statute,  is  not  error  in  fact,  but  error  in  the 
ordinary'  legal  sense  af  the  term, — that  is,  error  in  law; 
and  that  it  is  not  allowable  for  the  infant  to  come  in,  as  a 
matter  of  course,  with  a  new  defense  or  new  evidence,  and 
try  the  case  over  again ;  and  further,  that  error  in  the  judg- 
ment is  not  for  fraud  practiced  by  the  successful  party. 
That  comes  under  another  provision.  In  the  instant  case. 
there  is  no  error  of  law  apparent  on  the  face  of  the  record. 
If  it  be  claimed  that  the  evidence  did  not  support  the  order 
of  court  denying  probate,  it  would  be  essential  that  the  evi 
dence  be  all  presented.  Only  a  portion  of  it  was  presented. 
As  said,  there  is  nothing  in  this  record  fb  show  that  an; 
incompetent  testimony  given  by  Mrs.  Kempthome  or  Mr 
Hudson  was  in  the  record,  or  considered  by  the  trial  court. 
As  before  stated,  the  main  reliance  of  plaintiffs  was  the 
alleged  fraud  and  collusion  in  procuring  the  order  denying 
probate.  The  notice  of  the  presentation  of  the  will  for 
probate,  which  was  given,  and  the  other  proceedings  had 
at  that  hearing,  gave  the  court  jurisdiction  to  determine 
the^  validity  of  the  will. 

9.  Appellees  seem  to  rely  on  In  re  Estate  of  Zaohary^ 
166  Iowa  309;  but  we  think  that  case  is  readily  distin- 
guished from  the  instant  case.  There,  fraud  was  alleged 
and  proven.    Here,  fraud  was  alleged,  but  we  think  it  was 
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not  proven.  In  that  case,  on  the  original  hearing,  no  testi- 
mony was  offered  or  introduced  in  support  of  the  will.  The 
subscribing  witne«^.ses  were  not  present  or  called.  In  the 
instant  case,  the  testimony  of  both  the  subscribing  witness- 
es was  before  the  trial  court,  and  considered  by  it  at  the 
time  the  will  was  denied  probate.  In  that  case,  upon  the 
trial  of  the  application  to  set  aside  the  order  denying?  pro- 
bate, many  witnesses  were  introduced,  including  one  of  the 
witnesses  to  the  execution  of  the  will,  testifying  that  de- 
ceased was  of  sound  mind  at  the  time  of  its  execution.  In 
the  trial  of  the  instant  ease,  on  the  application  to  set  aside 
the  order,  but  one  witness  was  called,  and  the  court  did  not 
have  before  it  all  of  the  testimony  heard  by  the  court  on 
the  prior  hearing.  In  the  instant  case,  the  trial  judge  who 
denied  probate  stated  that,  under  the  evidence,  it  was  clear 
that  the  will  should  be  denied  probate.  He  did  not  testif  v 
on  the  trial  of  this  proceeding  to  set  aside  that  order.  In 
the  Zachary  case,  at  the  time  of  the  original  order,  the  trial 
judge  was  suspicious  of  the  transactions,  and  testified  on 
the  later  proceedings  to  that  fact.  In  the  Zachary  case,  at 
page  316,  the  court  found  that  there  was  an  agreement  that 
the  person  named  as  executor,  whose  duty  it  was  to  present 
the  will  for  probate,  should  receive  from  the  interests  of 
the  others  in  the  estate,  an  amount  largely  in  excess  of  his 
distributive  share,  if  the  contest  was  carried  to  a  successful 
issue.  That  fact  was  concealed  from  the  trial  court,  when 
the  probate  of  the  will  was  denied.  There  is  no  evidence  of 
such  an  agreement  in  the  instant  gase,  nor  is  the  agreement 
of  the  heirs  to  pay  legacies  such  an  agreement.  This  last- 
named  agreement  was  on  file  at  the  time  of  the  hearing  for 
probate  of  the  will,  and  presumably  was  before  the  cojjrt. 
At  any  rate,  there  is  no  showing,  as  there  was  in  the  Zach 
ary  case,  that  this  agreement,  such  as  it  was,  was  concealed 
from  the  court.  Other  distinguishing  features  might  be 
pointed  out. 
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10.  Appellees  invoke  the  rule  that  granting  of  new 
trials  is  within  the  discretion  of  the  trial  court.  Ordinari- 
ly, the  motion  for  new  trial  is  addressed  to  and  heard  by 
the  judge  who  tried  the  case.  Such  is  not  the  situation 
here.  But,  in  any  event,  the  motion  must  be  based  upon 
some  of  the  grounds  permitted  by  statute  for  the  granting 
of  a  new  trial.  In  this  case,  the  motion  is  based  upon  the 
alleged  fraud  in  procuring  the  original  order. 

We  have  discussed  the  principal  grounds  relied  upon 
by  appellees  to  show  fraud.  There  may  be  some  others; 
but  the  opinion  is  already  too  long,  and  we  shall  tiot  go  in- 
to further  detail.  We  have  examined  the  entire  record  with 
great  care,  and  reach  the  conclusion  that  plaintiflPs'  conten- 
tion that  Mr,  Miller,  as  attorney  for  proponent,  and  his 
client  were  acting  together,  to  prevent  the  probate  of  the 
will,  and  to  defraud  the  minors,  or  that  there  was  collusion 
between  them  and  the  other  parties  for  that  purpose,  is  ffoi. 
sustained  by  the  record.    The  fraud  is  not  established. 

11.  Appellant  contends  that,  since  the  term  had  ex- 
pired, so  that  a  motion  to  set  aside  the  judgment  could  not 
properly  be  entertained,  this  proceeding  must  be  under  Sec- 
tion 4091  of  the  Code.  We  think  it  is  unnecessary  to  dis- 
cuss this  subject  further,  and  only  cite  additional  cases  re- 
ferred to  by  appellants  on  the  question  of  the  alleged  fraud, 
and  to  the  proposition  that,  under  that  section,  no  showing 
was  made  which  justified  the  court  in  setting  aside  the 
judgment.  Such  additional  cases  are  Hedrick  v.  Smith  d- 
Reed,  137  Iowa  625;  Kelly  v,  Cummens,  143  Iowa  148; 
Harris  v,  Bigley,  supra. 

12.  Appellants  further  contend  that  plaintiflFs  did  not 
FfhoWf  on  the  trial  in  the  district  court,  that  a  new  trial 
would  result  in   a  different  judgment  from  the  one  ren- 
dered when  the  will  was  denied  probate,  and  that,  therefore, 
the  trial  court  erred  in  vacating  the  judgment.    They  claim 
it  is  necessary  to  so  show,  and  cite  Code  Sections  4094  and 
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4096 ;  R^ints  v.  Engle,  130  Iowa  726 ;  Jolmson,  Lane  d  Co, 
V.  XashrWriffht  Co,,  121  lowa^  173;  Andres  d  Co,  v,  Schlue- 
ter,  140  Iowa  389. 

There  may  be  force  in  this  contention,  but  since  we 
have  held  that  fraud,  and  other  matters  relied  upon  by 
plaintiffs,  have  not  been  shown,  it  is  unnecessary  to  dis- 
cuss this  feature. 

13.  It  is  claimed  by  plaintiffs  that  an  injustice  was 
done  the  minors  in  setting  aside  the  will ;  but  no  more  in- 
justice was  done  them  than  was  done  the  four  daughters  of 
deceased,  who  filed  objections,  and  are  not  complaining. 
If  the  first  will  is  not  probated,  the  mother  of  the  minors 
will  inherit  a  sum  substantially  equal  to  the  property  given 
to  them  under  the  trust  provision  of  the  last  will.  If  the 
first  will  is  probated,  the  estate  will  go  to  the  grandmother 
of  the  minors,  and  from  her,  doubtless,  to  the  four  daugh- 
ters, including  the  mother  of  these  minors.  We  are  im- 
pressed with  the  thought  that  ultimately  these  minors  will 
fare  as  well,  and  perhaps  better,  than  under  the  will  in 
question.  Of  course,  this  is  not  the  question  upon  which  the 
case  must  be  and  is  decided,  but  the  thought  is  suggested 
by  appellees'  argument. 

We  reach  the  conclusion  that  the  trial  court  erred  in 
setting  aside  the  judgment  and  order  which  denied  the  pro- 
bate of  the  will. — Reversed  <md  remanded. 

Weaver,  C.  J.,  Ladd,  Evans,  and  Salinger,  JJ.,  concur. 


Burt  Jones,  Appellee,  v.  E.  E.  Spbncbr,  Appellant. 

TBIAL:     InstmctionB — ^AppUcabUlty  to  Evidence.    Instructions  not 
1    applicable  to  the  evidence  are  erroneous.     So  held  where  the 
court  directed  the  Jury  to  consider  the  adulterous  relations  be- 
tween the  parties*  during  a  time  when  no  such  relations  were 
shown. 


Jan.  1920]  Jonks  v.  Spbncisr.  96 

KVIUENOB:    Belevancy  and  MatariaUty— Unidentifled  Letter.    Tea- 

2  timony  which  ie  without  probative  force,  and  which  can  aerve 
no  purpose  other  than  to  enable  the  Jury  to  make  a  bold  guess 
at  the  existence  of  a  material  and  issuable  fact,  is  wholly  in- 
competent. 

WITNB88ES:    Cross-Examination— UnJnstlfiaUe  Latitade.    A  cross- 

3  examination  over  matters  which  have  no  relevancy  whatever  to 
the  direct  examination,  nor  to  any  fact  in  .issue,  Is  wholly  un- 
allowable. 


Appeal  from  Harrison  District  Court. — Thomas  Arthur, 

Judge. 

January  20,  .1920. 

Action  at  law  to  recover  damageB  for  the  alleged 
alienation  of  the  affections  of  the  plaintilTs  wife.  Verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. — Re- 
versed. 

Robertson  d  Ha^oens,  for  appellant. 

Burke  d  Welch,  for  appellee. 

Weaver,  C.  J. — The  plaintiff  and  his  wife,  Catherine, 
were  married  in  1901,  and  they  lived  together,  in  a  more 
or  le«s  intermittent  way,  until  the  year  1918.  Six  children 
were  bom  of  this  union,  and  still  survive.  In  March,  1918, 
they  seem  to  have  had  a  serious  quarrel,  after  which  they 
ceased  to  maintain  conjugal  relations,  though  the  wife  did 
not  leave  the  house  in  which  they  lived  until  September  fol- 
lowing. This  action  was  begun  in  December  of  the  same 
year,  and  trial  was  had  in  January,  1919. 

Of  the  various  errors  assi^ed  for  a  reversal  of  the 
judgment  below,  we  think  it  necessary  to  consider  only  the 
following: 

L  The  plaintiff,  in  his  petition,  alleges  that  the  wrong- 
ful acts  charged  against  the  defendant  had  their  inception 
in  the  year  1917,    and   continued  thereafter  down  to  the 
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commencemefnt  of  this  action.     As  a  wit* 

^'  SudtioM:"  ap-    ^^^*^^  ^^"  *^^^  *^^^^'  ^®  testified : 
?^den^*^  **"  ''^h'  wife  and  I  never  had  any  trouble 

until  March,^  1917.    She  acted  ail  right  up 
to  then." 

Again,  he  places  the  date  of  the  break  in  their  nuptial 
peace  and  happiness  a  year  later,  saying : 

"I  never  had  any  complaint  about  my  wife's  treatment 
and  affections  before  March,  1918.    I  am  positive  of  that." 

Other  witnesses  by  whom  it  was  sought  to  show  com- 
promising or  improper  conduct  between  the  wife  and  de- 
fendant refer  to  dates  in  1917  and  1918.  The  few  other 
matters  spoken  of  as  occurring  earlier  are  of  such  vague 
and  indefinite  character,  or  so  clearly  without  ground  to 
justify  any  inference  of  wrong,  that  we  think  it  must  be 
said  there  is  no  evidence  in  the  record  from  which  the  jury 
could  properly  find  anything  of  an  improper  character  in 
the  relations  between  defendant  and  plaintiff's  wife  at  any 
time  prior  to  the  date  fixed  by  the  plaintiff  himself.  Be- 
cause of  this  state  of  the  record,  the  appellant  complains  of 
an  instruction  given  by  the  court  to  the  jury,  in  which  it  is 
said: 

"16.  In  this  connection  you  are  instructed  that  the 
plaintiff  can  only  recover  for  the  adulterous  act  or  relation 
between  the  defendant  and  his  wife,  Harriett  Catherine 
Jones,  committed  and  had  within  the  two  years  next  prior 
to  the  commencement  of  this  action,  as  I  have  before  ex- 
plained; but  you  will  be  permitted  to  consider  testimony 
with  reference  to  the  parties  prior  to  the  said  two  years,  for 
the  purpose  of  showing  the.  situation,  acts,  conduct,  and  re- 
lation of  the  parties  then,  and  as  bearing  upon  their  situa- 
tion, acts,  conduct,  and  relation  within  the  period  of  the 
said  two  years." 

Of  this  instruction  the  criticism  is  that  it  is  not  justi- 
fied by  the  record,  in  that  there  is  no  testimony  from  which 
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2.  Btidbmci: 
relerancT  and 
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unldentUled 
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the  jury  could  properly  And  that  there  were  any  adulter- 
ous acts  OP  relations  between  said  parties  prior  to  the  two 
years  Bext  preceding  the  commencement  of  this  action. 
For  the  reasons  already  stated,  we  hord  that  the  exception 
is  well  taken,  and  that  the  giving  of  the  instructions  was 
prejudicial  error. 

II.  Nora  Petroflf,  sister  of  plaintiff's  wife,  who  is  "not 
on  speaking  terms  with  the  defendant,"  testifying  for  plain- 
tiff in  relation  to  a  time  when  "she  says  Mrs.  Jones  was 

visiting  at  the  home  of  the  witness,  was 
asked  by  plaintiff's  counsel: 

^'Q.  Did  you  see  any  correspondence  be- 
tween Mr.  Spencer  and  Mrs.  Jones  while 
Mrs.  Jones  was  there,  and  while  her  hus- 
band was  in  the  hospital?    A.  Yes.    Q.  Do  yon  know  what 
became  of  it?    A.  She  burned  it  up.    Q.  Are  you  acquaint- 
ed with  Spencer's  handwriting?    A.  No,  I  couldn't  say  I 
am.    Q.  After  you  read  it,  what  did  you  do  with  the  postal 
card?    A.  I  gave  it  to  Mrs.  Jones.    Q.  How  was  the  postal 
card  signed?    A.  S.  £.  E.    Q.  What  are  Mr.  Spencer's  ini- 
tials?   A.  E.  E.  S.    Q.  You  handed  this  postal  card  you 
received  from  the  mail  carrier  to  Mrs.  Jones?    A.  Yes.    Q. 
Did  you  have  a  conversation  with  Mrs.  Jones  about  this 
card — ^who  it  was  from?    A.  Yes.    Q.  Do  you  recall  what 
happened  to  Mrs.  Jones  that  night,  if  anything, — ^the  night 
that  the  postal  card  was  received  at  your  house?    A.  She 
went  to  Missouri  Valley,  the  next  day  after  the  postal  card 
came,  and  stayed  all  night,  and  came  back  the  next  day." 
Each  of  the  questions  above  quoted  was  objected  to  at 
the  time,  as  being  immaterial,  irrelevant,  and  incompetent; 
and  in  each  instance,  the  objection  was  overruled.    There 
Is  no  competent  evidence  whatever  that  the  card  was  writ- 
ten by  the  defendant.    Neither  this  witness  nor  any  other 
pretends  to  state  a  single  word  of  its  contents,  or  the  na- 
ture or  subject  of  the  communication,  or,  indeed,  whether 

Vol.  188   Ia. — 7 
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it  contained  any  communication  at  all.  But  from  this 
wholly  colorless  and  meaningless  incident,  there  is  sought 
to  be  drawn  some  inference  of  an  adulterous  intrigue,  be- 
cause, on  the  following  day,  the  woman  who  received  the 
card  went  to  Missouri  Valley,  the  town  where  it  appears 
she  has  lived  many  years,  and  did  not  return  until  a  day 
later.  Such  a  morsel  of  inconsequential  information  might 
conceivably  furnish  a  rich  topic  of  animated  discussion  for 
a  company  of  gossips  at  a  quilting  bee,  but  we  know  of  no 
rule  or  principle  of  the  law  of  evidence  which  entitles  it  to 
consideration  in  the  jury  room.  The  objection  to  the  testi- 
mony should  have  been  sustained. 

III.  In  cross-examination  of  the  plaintiff  as  a  witness 
in  his  own  behalf,  he  was  shown  an  affidavit,  dated  August 
14,  1918,  purporting  to  have  been  signed  and  sworn  to  by 

him,  to  the  effect  that  Spencer  had  never 

^'  CTOBs-examina-     farmed  him  or  caused  him  any  trouble,  and 

flabift  laSf^de.     ^^^^  ^^^J  ^^^  always  been  and  still  were 

friends.  Thereafter,  the  defendant  testified 
as  a  witness  in  his  own  behalf.  In  his  direct  examination, 
the  alleged  affidavit  was  not  mentioned  or  referred  to,  nor 
were  his  own  family  or  domestic  relations  in  any  manner 
inquired  into.  The  cross-examination,  however,  was  per- 
mitted to  proceed  as  follows,  appropriate  objections  to  each 
question  being  overruled. 

"Q.  You  have  had  trouble  with  your  wife,  haven't  you? 
A.  Well,  yes — some.  Q.  And  your  wife  got  a  divorce  from 
you  on  the  ground  of  cruel  and  inhuman  treatment,  at  this 
term  of  court?  A.  Yes.  Q.  How  many  of  your  friends,  Mr. 
Spencer,  do  you  get  to  make  affidavits  that  they  are  your 
friends,  and  how  many  affidavits  do  you  have  in  your  pos- 
session from  men,  saying  that  they  are  your  friends?  A. 
You  never  asked  me  for  any  affidavits.  Q.  Just  the  one 
man,  and  he  was  easily  imposed  upon,  wasn't  he?    A.  He 
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i«  the  onl  V  man  I  have  as  a  friend  ?    No — not  that  I  know 
of.'^ 

The  right  of  cross-examination  is  indispensable  to  the 
development  of  truth  upon  the  witness  standi  and  the 
courts  will  not  unduly  restrict  its  exercise;  but  it  has  its 
limits,  beyond  which  it  cannot  go,  without  abuse  of  the 
privilege.  A  clearer  case  of  such  abuse  can  hardly  be 
imagined  than  is  here  presented.  The  inquiries  have  no 
relevance  whatever  to  the  direct  examination,  nor  to  any 
fact  the  truth  of  which  is  in  issue.  The  defendant  was,  of 
course,  a  witness,  and  therefore  subject  to  impeachment,  as 
such;  but  this  should  be  accomplished,  if  at  all,  in  the  man- 
ner provided  by  law,  and  not  by  insinuation  or  slur  or  in- 
direction. 

IV.  Many  other  errors  are  assigned,  some  of  which  are 
probably  well  taken ;  but  what  we  have  already  said  is  suf- 
ficient to  show  the  necessity  of  a  reversal.  The  record,  as  a 
whole,  is  very  unsatisfactory,  and  we  are  satisfied  that  the 
case  is  one  in  which  the  ends  of  justice  will  be  but  served 
by  ordering  a  new  trial. 

The  judgment  of  the  district  court  is  reversed,  and 
cause  remanded  for  a  new  trial. — Reversed, 

I/ADD,  Gaynor,  and  Stevens,  JJ.,  concur. 


Emma  A,  Keith  et  al.,  Appellants,  v.  Conway  Savings 

Bank,  Appellee. 

AFPEAIi  AND  EBBOB:  Bill  of  Exceptloiui — ^Presenratlon  of  Evl- 
deace.  In  an  equitable  action,  it  is  essential  to  the  preservation 
of  the  evidence  as  a  part  of  the  record  on  appeal  that,  under 
Sec.  3652,  Code  Supp.»  1913,  it  should  be  certified,  either  in 
shorthand  or  transcript,  and  filed  with  the  clerk  of  the  district 
court  within  six  months  from  the  entry  of  the  decree.  This 
statutory  method  is  exclusive,  and  evidence  was  not  preserved, 
when  not  so  certified  and  filed,  although  there  was  a  proceed- 
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ing  in  the  trial  court,  seeking  a  correction  of  the  record,  in 
which  appellee  set  forth  a  transcript  of  the  testimony  in  ques- 
tion, which  was  admitted  by  appellant. 

Appeal  from  Taylor  District  Court. — Thomas  L.  Maxwbll, 

Judge. 

Septbmbbr  26,  1919. 

Bbhearino  Denied  January  20,  1920. 

Suit  in  equity  to  enjoin  an  execution  sale  of  alleged 
partnership  property  to  satisfy  a  judgment  against  one  of 
the  alleged  partners.  The  alleged  partnership  consisted  of 
a  husband  and  wife  and  their  two  sons.  Their  business 
was  transacted  wholly  in  the  name  of  the  wife,  ETmma 
Keith.  There  was  a  trial,  in  the  nature  of  an  accounting. 
The  finding  of  the  trial  court  was  that  the  interest  of  the 
execution  defendant  in  the  partnership  property  was  in  a 
sum  in  excess  of  the  amount  of  the  execution,  and  decree 
was  entered  accordingly.    The  plaintiflb  appeal. — Affirmed. 

Frank  Wisdom,  for  appellants. 

McGoim  d  Brant  and  W.  M.  Jackson,  for  appellee. 

Evans,  J. — In  the  consideration  of  the  appeal,  the  fact 
questions  are  determinative.  We  are  confronted  with  a 
motion  by  the  appellee  to  strike  the  evidence  contained  in 
appellant's  abstract,  and  to  affirm  on  the  ground  that  the 
evidence  was  not  properly  preserved  and  made  of  record, 
as  required  by  the  statute.  The  facts  put  forth  in  support 
of  such  motion  are  undisputed.  The  case  came  on  for  trial 
in  the  district  court  on  April  29,  1915.  At  the  conclu- 
sion of  the  taking  of  evidence,  the  record  shows  the  follow- 
ing entry:  "Evidence  closed  by  agreement  of  counsel."  A 
future  date  was  set  for  argument.  May  12,  1915.  On  the 
latter  date,  the  following  entry  appears  of  record : 

"The  parties  have  leave  to  take  further  evidence  as  to 
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the  property  claimed  by  Valma  Keith  and  submit  the  same 
to  the  coftrt  as  a  part  of  the  evidence  in  this  case  on  final 
sulMDission." 

Pursuant  to  such  order^  the  parties  took  the  additignal 
testimony  of  two  witnesses.  Such  testimony,  however,  was 
not  taken  by  the  regular  shorthand  reporter  of  the  district 
court,  but,  by  agreement  of  both  parties,  was  taken  by  one 
CSiambers,  a  stenographer.  The  evidence  so  taken  was  duly 
transcribed,  and  was  introduced  in  evidence  at  the  final 
submission  of  the  case.  The  final  submission  was  had  on 
December  17,  1915,  on  which  date  the  decree  was  entered. 
The  shorthand  notes  taken  by  the  regular  court  reporter 
in  April  were  duly  certified  by  the  reporter  and  judge,  and 
duly  filed.  A  certified  transcript  thereof  was  also  filed 
within  the  statutory  time.  The  final  certificate  from  the 
trial  judge,  certifying  to  all  the  evidence,  including  the 
transcript  of  the  regular  reporter  and  of  the  notes  taken 
by  Chambers,  was  duly  signed  by  the  trial  judge,  June  17. 
1916.  This  certification  of  the  trial  judge  and  transcript 
of  Chambers  to  which  it  was  attached,  were  not  filed  un- 
til June  28, 1916.  This  was  after  six  months  from  the  date 
of  the  decree.  There  had  been  no  previous  certification  or 
filing  of  the  shorthand  notes  of  Chambers.  Under  Sec- 
tion  3652,  Code  Supplement,  1913,  and  under  our  previous 
decisions  construing  the  same,  it  was  essential  to  the  pres 
ervatibn  of  the  evidence  as  a  part  of  the  record  that  the 
same  should  be  certified,  either  in  shorthand  or  transcript. 
within  six  months,  and  that  the  certification  should  be  filed 
with  the  clerk  within  six  months  from  the  entry  of  decree. 
Tetzer  v.  Wiles,  91  Iowa  478 ;  Calef  r.  Cole,  93  Iowa  679 ; 
FirH  Nat.  Bank  t?.  Redhead  N.  L.  &  Co.,  i03  Iowa  421 ; 
Smith  V.  Wellslager,  105  Iowa  140. 

In  resistance  to  this  motion,  the  appellants  dispute  no 
fact  or  date  set  forth.  Their  contention  is  that  the  actual 
identity  of  the  evidence  in  the  lower  court  is  accomplished: 
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by  the  practical  agreement  of  the  parties.  By  way  of  re- 
sistance to  the  motion  to  strike  and  affirm,  the  appellants 
admit  that  the  testimony  of  the  two  witnesses  in  question 
was  precisely  as  and  what  the  appellee  claims  it  to  be. 
It  appears,  also,  that  there  was  a  proceeding  in  the  trial 
court  seeking  a  correction  of  the  record.  In  such  proceed- 
ing the  appellee  set  forth  a  transcript  of  the  testimony  of 
the  two  witnesses  in  question.  The  appellants  admitted  the 
same  fully,  and  admit  the  same  herein.  It  is  urged,  there- 
fore, that  the  testimony  is  as  completely  preserved  and 
identified  by  this  agreement  as  it  could  be  so  done  by  the 
certification  and  filing  of  the  transcript  within  six  months. 
The  argument  has  its  plausibility.  But  the  statutory  meth- 
od of  preserving  the  evidence  of  record  is  necessarily  exclu- 
sive. There  is  no  other  method.  If  the  certification  of  the 
evidence  be  not  both  made  and  fUed  within  six  months  from 
the  entry  of  the  decree,  then  the  evidence,  in  a  sense,  dies, 
and  loses  its  identity  as  a  part  of  the  record.  A  right 
arises  to  the  appellee  to  have  the  finding  of  facts  of  the 
trial  court  henceforth  deemed  a  verity.  Assuming  that  the 
appellee  could  waisve  such  right,  by  agreement  or  other- 
wise, or  that  he  could  estop  himself  by  conduct  from  as- 
serting such  right,  no  question  of  that  kind  is  presented  by 
this  record. 

The  simple  fact  before  us  is  that  the  certificate*  of  the 
trial  judge  to  all  evidence,  which  was  made  within  six 
months,  and  which  was  attached  to  the  Chambers  tran- 
script, was  not  in  fact  filed  until  after  the  expiration  of  six 
months.  The  evidence  as  a  whole,  therefore,  was  not  pre- 
served, and  a  trial  de  novo  here  cannot  be  had. 

It  can,  of-  course,  be  plausibly  argued  that  a  certifi- 
cation filed  within  six  months  and  ten  days  is  as  credible  and 
satisfactory  as  one  filed  within  six  months,  and  that  a  hold- 
ing to  the  contrary  is  purely  technical.  But  the  technicali- 
ty is  only  such  as  inheres  in  all  statutes  of  fixed  time  and 
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date.  Unless  such  statutes  are  applied  according  to  their 
terms,  they  have  no  function  whatever.  It  would  be  idle, 
for  instance,  to  provide  by  statute  that  a  litigant  may  ap- 
peal within  six  months,  if  the  courts  would  still  hold  that 
an  appeal  within  six  months  and  a  day  would  be  entertain- 
ed. 

We  see  no  escape  for  the  appellants  upon  this  record. 
The  motion  to  strike  must  be  sustained.  No  question  is  pre- 
sented which  would  not  involve  a  consideration  of  the  evi- 
dence.   The  judgment  below  must,  therefore,  be — Affirmed. 

Ladd,  G.  J.,  PansTON  and  Baungbr,  JJ.,  concur. 


Louisa  Kerkhopp  et  al..  Appellants,  v.  August  Monke- 

MBiER  et  al.,  Appellees. 

WHiZaS:    Sanity— Borden  of  Proof.    Sanity  is  presumed.    Burden  of 

1  proof  to  show  the  contrary  rests  on  him  who  so  alleges. 

WHaZaS:     TTnduo  ZnHuenco— WIUU  Contrary  to  Attempted  Influence. 

2  Conceding,  arguendo,  that  testator  was  easily  influenced  by  rea- 
son of  certain  delusions,  yet  undue  Influence  may  not  be  pred- 
icated on  the  fact  that  testator  was  advised  to  make  an  unequal 
distribution,  when  an  analysis  of  the  will  reveals  a  distribution 
of  his  entire  estate  by  a  series  of  devises  practically  equal, 

BVIDEKOB:    Opinion  Bvidence— Canity.    Nonexpert  witnesses  may 

3  testify  to  the  sanity  of  a  person  on  no  other  showing  than  that 
they  had  never,  during  long  acquaintance  with  the  person,  ob- 
served anything  strange,  unusual,  or  unnatural  about  him. 

Appeal  from  Lyon  District  Court. — W.  D.  Boies^  Judge. 

January  20,  1920. 

This  is  an  action  to  set  aside  the  probate  of  a  virill,  on 
the  ground  that  the  testator,  at  the  time  of  the  making  of 
the  will,  was  wanting  in  testamentary  capacity,  and  was 
unduly  influenced  in  its  making.    The  cause  was  tried  to  a 


104  Eebkhoff  v.  Monkemeibr.  [188  Iowa 

jury,  and  a  verdict  returned  for  the  defendants.     Plaintififsj 
appeal. — Affirmed. 

T,  F.  Bevington,  E.  C.  Roajch,  and  Oeo,  W.  KephaH, 
for  appellants. 

Simon  Fisher  and  T.  E,  Diamond  for  appellees. 

Qatnor,  J. — On  the  17th  day  of  April,  1902,  Henry 
Monkemeier  executed  the  following  will: 

"(1)  It  is  my  will  that  all  my  just  debts  and  my  funeral 
expenses  be  paid  as  soon  as  conveniently  may  be  done  after 
my  decea^. 

"(2)  All  the  rest,  residue  and  remainder  of  the  prop- 
erty and  estate,  real,  personal,  and  mixed,  of  every  name, 
nature  and  description,  of  which  I  die  seized  or  lawfully 
possessed,  I  give,  devise  and  bequeath  to  my  two  sons, 
August  Monkemeier  and  Frederick  Monkemeier,  share  and 
share  alike,  subject,  however,  to  the  following  bequests  and 
charges  which  I  hereby  make  a  lien  upon  and  charge  against 
my  said  real  estate: 

"(a)  To  my  five  daughters,  Louise  Kirckhoff,  Mary  Bil- 
lings, Elizabeth  Hamilton,  Emma  Monkemeier  and  Martha 
Monkemeier,  I  give  each  the  sura  of  one  thousand  dollars, 
to  be  paid  to  them  by  my  said  two  sons  within  one  year 
after  my  decease. 

"(b)  To  my  adopted  daughter,  Linda  Monkemeier,  1 
give  the  sum  of  one  thousand  dollars,  to  be  paid  to  her  by 
my  said  two  sons  when  she  arrives  at  the  age  of  eighteen 
years.  I  further  direct  that  until  said  Linda  Monkemeier 
arrives  at  the  age  of  eighteen  years  if  she  lives  so  long,  or 
if  not,  so  long  as  she  shall  live,  she  shall  have  from  my  estate 
a  support,  maintenance  and  education  equal  to  that  which 
has  heretofore  been  enjoyed  by  each  of  my  said  five  daugh- 
ters and  such  as  she  would  have  had  if  I  had  lived  and  she 
had  remained  a  member  of  my  family.  The  cost  of  such 
support,  maintenance  and  education  shall  be  paid  equally 
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by  my  said  two  sons  from  the  property  and  estate  herein 
devised  and  bequeathed  to  them. 

^^(3)   In  case  before  the  vesting  of  the  devises  and  be- 
qneats  herein  given,  either  or  any  of  my  children  should  die, 
leaving  a  child  or  children,  the  devises  and  bequests  to  any 
snch  decedent  shall  go  to  his  or  her  descendant  or  descend- 
ants.    If  either  or  any  should  die  without  children,  if  the 
decedent  is  a  boy,  his  devise  and  bequest  shall  go  to  his 
brother;   if  a  girl,  her  bequest  shall  be  divided  equally 
among  my  remaining  children,  the  heirs  of  any  decedent 
taking  their  parents'  share.     If  both  my  sons  should  die 
without  issue,  then  my  property  and  estate  shall  be  equally 
divided  among  all  my  remaining  children,  the  heirs  of  any 
decedent  taking  their  parent's  share.    In  construing  this 
paragraph,  my  said  adopted  daughter  Linda  shall  be  deemed 
and  counted  as  one  of  my  children. 

'^(4)  I  nominate  and  appoint  my  son,  Frederick  Monke- 
meier,  to  be  the  guardian  of  the  person  and  estate  of  my 
said  adopted  daughter,  Linda  Monkemeier,  and  desire  that 
if  possible  she  shall  have  a  home  with  him  until  she  become 
of  the  age  of  eighteen  years,  the  expenses  of  such  home  being 
paid  as  hereinbefore  provided. 

"(5)  I   nominate   and   appoint   my    friend    Frederick 

Thies  to  be  the  executor  of  this  my  last  will  and  testament.'' 

At  the  time  the  will  was  made,  deceased  was  a  resident 

of  Lyon  County,  and  had  eight  children,  seven  of  whom  were 

bom  to  him,  the  eighth  being  an  adopted  daughter.    Of 

these  children,  six  were  girls  and  two  were  boys.    The  will 

was  made  in  Freeport,  Illinois,  and  left  in  deposit  in  the 

Savings  Bank  of  Freeport  until  his  death,  which  occurred 

on  the  13th  day  of  October,  1915.    At  the  time  of  his  death, 

he  was  about  70  years  of  age.    The  will  was  duly  admitted 

to  probate  in  the  district  court  of  Lyon  County,  Iowa,  on 

the  18tb  day  of  February,  1916.    This  action  was  begun  on 

the  14th  day  of  September,  1917.    The  plaintiffs  are  the 


\ 
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daughters  of  Henry.  The  defendants  are  the  sons  and  the 
adopted  daughter.  At  the  time  of  the  making  of  the  will^ 
the  deceased  was  a  widower.  His  wife  died  in  1887,  just 
prior  to  his  coming  to  Lyon  fcounty.  He  took  up  his  resi- 
dence in  Lyon  County  in  1887.    He  never  remarried. 

This  action  is  brought  to  set  aside  the  probate  of  the 
will  on  two  grounds: 

(1)  That  Henry,  at  the  time  of  the  execution  of  the  will, 
was  of  unsound  mind,  and  did  not  possess  testamentary 
capacity. 

(2)  That  its  execution  was  procured  by  undue  influ- 
ence exerted  upon  him  by  the  defendants,  his  sons,  and  by 
Frederick  Thies  and  William  Washer,  and  does  not  express 
or  represent  his  will  in  the  matter. 

The  defendants  appeared,  and  denied  the  allegations 
upon  which  plaintiffs  based  the  right  to  have  the  will  set 
aside. 

The  cause  was  tried  to  a  jury.  At  the  conclusion  of 
the  evidence,  the  court  withdrew  from  the  jury  the  claim 
of  undue  influence,  and  submitted  only  the  other  question, 

to  wit,  the  .testamentary  capacity.  The  jury 
1.  wiixs :  sanity :    returned  a  verdict  for  the  defendants,  and 

burden  of  ' 

p«>o'-  this  verdict  establishes  the  ultimate  fact 

that  Henry,  at  the  time  of  the  making  of  the 
will,  did  possess  testamentary  capacity.  However,  the  jury 
was  not  required  to  go  so  far  as  to  determine  that  matter 
affirmatively.  Their  verdict  would  have  support,  if  the  evi- 
dence offered  failed  to  affirmatively  show  that  he  did  not 
have  testamentary  capacity.  The  burden  is  on  the  plain- 
tiffs to  show  that  he  did  not  and  the  verdict  indicates  a 
failure  on  the  part  of  the  plaintiffs  to  carry  this  burden  to 
a  successful  issue.  The  presumption  is  in  favor^of  sanity. 
The  presumption  is  that  he  was  capable  of  making  a  will. 
A  failure  to  prove,  by  a  preponderance  of  the  evidence,  the 
facts  upon  which  plaintiffs  predicate  their  right  to  the  re- 
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lief  prayed  for,  justifies  the  verdict.  In  the  Matter  of  the 
WiU  of  Coffmany  12  Iowa  491 ;  Webber  v.  SuUimn,  58  Iowa 
260. 

Before  proceeding  to  a  disposition  of  the  errors  relied 
upon,  it  is  well  that  we  have  before  ns  somewhat  of  the  life 
and  character  of  the  deceased  and  his  mental  make-up,  to- 
gether with  his  relationship  to  and  conduct  towards  those 
who  are  now  contending  against,  and  those  who  are  seeking 
to  8ni|^M>rt,  the  instrument  in  controversy. 

The  deceased,  Henry  Monkemeier,  was  bom  in  Ger- 
many. He  came  to  this  country  wh^i  he  was  nine  years  of 
age,  and  located  in  Freeport,  Illinois,  where  he  worked  on  a 
farm.  When  he  reached  manhood,  he  married  at  Freeport; 
and  as  a  result  of  such  marriage,  seven  children  were  born 
to  him,  five  daughters  and  two  sons.  The  five  daughters  are 
the  plaintiffs  in  this  case.  The  sons  and  an  adopted  daugh- 
ter  are  the  defendants.  The  adopted  child  was  his  grand- 
daughter, and  was  adopted  by  him  when  but  a  small  child. 
Her  mother  was  H^iry's  daughter,  and  is  known  in  this 
record  as  Eknma  Burnett.  At  the  time  of  the  making  oi 
the  will,  this  adopted  daughter  was  about  7  years  of  age. 
Louisa,  his  oldest  daughter,  was  bom  in  1872,  and  was 
therefore,  15  years  old  when  her  mother  died,  and  30  years 
old  at  the  time  the  will  was  made.  At  the  time  of  the 
mother^s  death,  Martha,  the  youngest  daughter,  was  but  2 
y^irs  old.  About  6  months  after  the  mother's  death,  Henry 
moved  to  Iowa,  and  onto  a  farm  in  Lyon  Ck)unty,  purchased 
by  him  about  a  year  before  the  mother  died.  On  this  farm 
he  constructed  what  appears  to  be  a  very  comfortable  and 
well-appointed  home.  In  this  home  he  gathered  his  boys 
and  girls.  The  boys  were  younger  than  any  of  the  girls 
except  Martha.  The  utmost  harmony  seems  to  have  pre- 
vailed in  the  household.  All  the  children  appeared  and  tes- 
tified in  this  ca8e>  and  none  complain  of  the  father's  care, 
nor  does  it  appear  that  any  controversy,  any  dissension,  any 
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dissatisfaction  arose  between  the  father  and  tlie  children, 
or  among  the  children  themselves.  They  lived  harmonious- 
ly. Each  did  his  bit.  Louisa,  the  oldest,  at  first  took  the 
mother's  place  in  the  household,  and  the  others  helped  in 
the  home  and  in  the  field.  Each,  as  he  grew  in  strength, 
performed  the  task  assigned.  No  child  complains  of  any 
conduct  on  the  part  of  the  father  towards  himself.  In- 
deed, there  is  a  tacit  concession  in  this  record  that  the  best 
interests  of  his  children  were  the  dominating  thought  of 
his  life.  He  was  an  independent  thinker,  and  held  a  hostile 
mind  against  those  social  forms  that  sin  against  the  strength 
of  youth — those  sickly  forms  that  err  from  honest  nature's 
rule.  He  believed  in  righteousness;  believed  that  the. moth- 
er ought  to  be  the  dominating  spiritual  influence  of  the 
home;  that  through  her  the  children  had  come  into  the 
world;  that  by  her  their  lives  should  be  directed  into  the 
paths  of  righteousness.  He  taught  that  the  plastic  mind  of 
the  child  found  its  first  and  lasting  impressions  in  the  home; 
that  in  its  early  years  it  easily  yielded  to  impressions,  to 
teaching,  to  example,  -to  precept ;  that  in  its  maturer  years 
the  teaching,  the  example,  and  the  precepts  of  the  home 
would  be  of  controlling  influence  on  its  life;  that  the  bap- 
tism of  righteousness  should  come  to  the  child  in  the  home, 
and  through  the  mother.  So  he  said  that  ^'the  mother  is 
the  baptizer  of  her  children.  She  gave  them  the  first  birth, 
and  on  her  is  -imposed  the  duty  of  the  second  birth."  So 
he  taught  that  the  duty  of  the  mother  to  the  child  was  not 
performed,  completed,  or  sufficient  when  she  took  the  child 
by  the  hand  and  led  it  to  the  altar  of  the  church  to  be  per- 
functorily baptized;  that  such  baptism  was  a  mockery  and 
blasphemous;  that  baptism  was  nothing,  except  as  the  out- 
ward and  visible  sign  of  an  inner  and  spiritual  grace. 
Though  he  often  spoke  harshly  of  preachers,  though  he 
sometimes  condemned  their  methods,  though  he  some- 
times questioned  their  sincerity^  though  he  sometimes  ex- 
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pressed  the  thought  that  churches  did  not  come  up  to  the 
fall  measure  of  responsibility  that  they  assumed  as  teachers 
and  leaders  of  men^  yet,  with  all,  we  are  impressed  with 
the  conyiction  that  this  man  was  intensely  religious.  His 
religion  may  not  have  been  of  the  orthodox  kind.  He  was 
not  wedded  to  creeds  or  dogmas.  He  was  an  intense  reader 
of  tile  Bible.  He  read  it  and  interpreted  it  in  his  own 
way.  He  believed  implicitly  in  the  teaching  of  the  Bible. 
He  believed  it  is  our  constitution,  our  supreme  law.  He 
wanted  to  be  guided  by  it  He  sought  for  the  truth  in  it,  and 
out  of  his  reading  he  gathered  the  thought  that  the  preach- 
ers to  whom  he  listened  were  not  expounding  it  so  as  to  bring 
to  the  people  a  knowledge  of  its  spiritual  meaning.  As  he 
said  in  his  letter,  which  has  been  introduced  in  evidence, 
and  upon  which  is  predicated  the  thought  that  he  was  suf- 
fering from  chronic  delusional  insanity : 

^^The  preachers  nowadays  and  in  all  days  have  preached 
the  dead  CSirist,  and  get  no  further.    They  all  preach  that, 
1908  years  ago,  the  Jews  crucified  Christ,  the  Son  of  God. 
The  people  read  the  same  story  in  the  Bible,  and  pity  Christ, 
and  get  no  further.    It  seems  they  never  catch  onto  the  real 
meaning  of  the  story  of  Christ.    Church,  church,  and  noth- 
ing but  church  is  all  that  the  people  believe  nowadays. 
Bighteousness  is  a  thing  of  the  past    The  Bible  doesn't 
teach  that  a  i)er8on  must  go  to  church  and  be  baptized  with 
cold  water.    That  is  mockery.    The  mother  is  the  only  bap- 
tizer.     This  is  her  duty.    If  she  n^lects  this,  we  cannot 
expect  the  people  to  be  good.    It  is  my  best  and  strongest 
belief  that,  if  mothers  bring  up  their  children  in  a  good, 
mannerlj  way,  learn  them  good  manners,  learn  their  chil- 
dren not  to  lie,  direct  or  indirect,  she  is  doing  her  duty. 
The  person  that  lies  crucifies  Christ    The  mother  is  the 
onlT  baptizer.     Bhe  gives  birth  to  the  first  man,  and  ought 
to  give  birth  to  the  second  man,  the  new  man.    This  is  God's 
command.     If  she  don't  baptize  her  children  with  God's 


110  Kerkhoff  v.  Monkbmeibb.  [188  Iowa 

■ 

command,  they  will  never  be  baptized  in  all  their  lives. 
Mothers  should  do  this  with  their  own  common  sense.  Let 
churches  and  pastors  go  to  the  dickens.  Common  sense  is 
the  Bible.  Common  sense  is  wisdom  from  the  Bible.  The 
Bible  is  our  constitution  in  this  world.  God  is  a  spirit,  and 
the  Bible  is  written  in  spiritual  meaning.  Everyone  can 
read  it,  but  all  cannot  catch  the  real  meaning.  A  great 
many  mothers  bring  their  children  in  the  right  way,  in 
spite  of  all  the  churches,  but  the  majority  do  not  do  this. 
The  church  is  in  the  way.  The  mothers  don't  believe  in 
their  own  common  sense.  The  pastor  has  got  them  so  they 
believe  in  nothing  but  the  church,  going  to  the  pastor,  and 
having  their  children  baptized.  They  don't  lay  any  weight 
on  righteousness.  Let  the  children  grow  up  afterwards 
according  to  their  own  will." 

He  goes  on  to  say  further  that  the  mere  going  to 
church,  the  mere  taking  of  children  to  the  church  for  bap- 
tism and  then  abandoning  them  to  their  own  devices  does 
not  make  them  good  Christians;  that,  even  after  going  to 
church  and  being  baptized,  they  grQw  up  to  manhood  with- 
out belief,  without  any  belief  in  baptism,  or  in  the  church. 
He  says  further: 

"And  so  we  are  here  in  this  world  of  nowadays.  Some 
are  good  and  some  are  bad.  My  opinion,  with  all  the  wis- 
dom I  have  from  the  Bible  and  my  own 'common  sense,  is 
that  the  public  school,  no  other  school,  is  the  most  needed 
thing  in  the  world  for  the  betterment  of  people.  The  bet- 
terment must  be  founded  in  the  home  and  in  the  public 
school,  and  what  is  most  needed  is  the  mother  and  her  teach- 
ing. The  word  *Chrisf  must  be  translated  in  our  language. 
It  means  righteousness,  and  only  througti  Christ  (righteous- 
ness) can  we  come  to  God  and  Heaven.  Our  constitution  is 
founded  in  righteousness,  but  what  would  it  amount  to  if 
the  majority  of  the  people  rejected  the  law  of  our  country?" 

The  excerpts  above  were  taken  from  a  letter  written  by 
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the  deceased  in  1906,  six  years  after  the  will  in  controversy 
was  executed.  He  seems  to  hstve  entertained  and  expressed 
tiiese  ideas  before  and  at  the  time  the  will  was  made.  An- 
other  letter  was  introduced  in  evidence,  written  in  1912. 
This  letter  was  written,  we  take  it,  tp  his  daughter  Mary, 
and  some  friends.  In  this  letter  he  dwells  on  the  same  sub- 
ject, and  says : 

"Now,  Bosetta,  be  careful  how  you  read  this.  I  don't 
claim  that  the  people  who  don't  go  to  church  are  good  or  in 
the  right,  by  any  means.  I  believe  in  the  teaching  of  the 
Bible,  but  the  Bible  is  no  story  book.  It  is  the  print  on 
the  wall.  Everyone  who  knows  how  to  read  can  read  it, 
but  everyone  cannot  catch  its  real  meaning.  I  believe  every- 
one must  be  born  anew.  He  must  be  baptized,  or  be  an 
Anti-christ.  The  mother  must  do  this  baptism,  as  it  is  the 
mother  that  gave  birth  to  the  first  man.  She  must  likewise 
bring  forth  the  second,  the  new  man,  in  her  children.  The 
mothers  of  today  do  not  believe  in  this  kind  of  baptism, 
because  the  church  belief  is  in  the  way.  The  mothers  be- 
liere  what  the  pastor  says,  bring  the  children  to  the  church, 
and  have  them  baptized  with  water.  Water  doesn't  baptize 
anybody.  Now,  Bosetta,  don't  content  yourself  with  what 
I  write.  Ejxamine  the  matter  yourself  in  your  neighbor- 
hood. Do  the  mothers  pay  attention  to  this  main,  genu- 
ine bringing  up  of  their  children?  Do  you  believe  that  the 
pastors  can  do  what  the  mothers  ought  to  do?  What  do 
the  people  go  to  church  for?  They  don't  go  to  church  for 
fun.  They  got  something  on  their  minds.  They  are  hunt- 
ing  Christ  in  the  church.  Christ  is  not  in  the  church.  The 
church  is  nothing  but  an  empty,  worthless  building,  the 
same  as  when  we  read  in  the  Bible  the  two  disciples  came 
fo  G\m^^^  grave,  and  found  nothing  but  an  empty  grave, 
and  mme  sweat  rags,  and  that  same  morning  a  woman  saw 
dmst,  and  he  told  her,  T?ell  the  children  where  I  am.' 
^  it  is  the  woman,  the  mother,  that  must  baptize  her  chil- 
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dren  right  from  the  start  A  pastor  can  do  all  the  preach- 
ing and  teaching,  but  to  start  at  the  hind  end  is  a  mistake 

• 

The  pastor  preaches  to  the  people  of  Christ,  and  he  doesn't 
know  who  Christ  is.  He  likes  the  cream,  and  the  people  get 
the  whey.  The  church  belief  is  only  the  shadow  of  real 
Christianity.  The  outward  dress  don't  make  the  man.  A 
person  must  be  a  Christian  within.  Don't  throw  your  good 
common  sense  away.  Christ  is  not  dead,  as  people  believe. 
Christ  is  only  dead  in  the  people  without  righteousness. 
God  gave  people  thoughts.  They  are  the  guide.  If  we  nail 
our  good  thoughts  fast,  hands  and  feet,  and  obey  our  bad 
thoughts,  the  devil  is  our  God.^' 

A  new  subject  is  introduced  in  this  letter.  His  ideas  on 
this  subject  are  made  the  basis  for  a  claim  of  delusional 
insanity.    He  says: 

^'Just  think  of  the  suffragists!  It  is  a  new  sentiment 
sprung  up  in  this  country — ^a  new  kind  of  weed.  What 
kind  of  fruit  it  will  produce  we  don't  know.  Women  are 
complaining.  They  want  the  equal  right  with  the  men  to 
vote.  How  ar^  you  fixed,  Rosetta  ?  Do  you  want  to  go  to 
the  polls  and  vote?  Now,  Rosetta,  without  asking,  I  know 
that  you  don't,  and  your  Aunt  Minnie, — not  at  all.  I  know 
her  too  well.  I  have  known  her  for  a  long  time,  too.  She 
has  stuck  to  her  own  duty,  and  has  done  it  remarkably  well. 
I  have  seen  no  one  yet  that  could  beat  her.  I  have  always 
had  my  eyes  open,  too.  When  the  time  comes  when  all  the 
women  go  with  the  men  to  the  polls  to  vote,  there  will  be 
some  fun  then  on  election  day.  The  automobiles  will  run 
over  the  road  like  wild  buffaloes  with  a  prairie  fire  behind 
them.  The  house  and  the  children  will  then  be  left  at  home 
to  the  mercy  of  whatever.  The  suffragists  will  elect  Carrie 
Nation  for  our  president,  and  then  just  imagine!  She,  with 
her  hatchet,  will  cut  all  the  saloons  to  slivers,  and  with  all 
her  women  officials,  each  with  a  broom,  will  sweep  the  sa- 
loons off  the  face  of  the  earth,  and  then  we  will  have  tea 
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parties.  Then  the  teacups  will  steam  to  burst,  and  the  little 
cups  and  saucers  will  clatter  to  beat  beer  glasses.  Now, 
Bosetta,  I  have  written  you  a  lot  of  •nonsense.  Can  you  beat 
it?  But  when  it  comes  to  facts,  I  am  at  my  post,  too.  I  don't 
belieFe  in  this  silly  monkey  work,  that  a  woman  should  go 
to  the  polls  and  vote.  I  believe  a  woman  should  wear  her 
own  dresses.  She  should  tend  to  her  own  business  at 
home;  make  a  good  home  and  live  a  good  decent  life.  What 
is  a  woman  good  for  if  she  n^lects  her  duty  at  home?  Is  she 
here  to  hang  style  on  ?  We  can  hang  style  on  a  fence  post. 
I  consider  a  woman  too  good  -to  use  her  for  a  monkey  toy, 
or  to  hang  style  on." 

We  have  set  out  this  much  because  this  is  practically 
the  only  basis  upon  which  contestants  founded  their  claim 
that  Henry  Monkemeier  was  subject  to  chronic,  delusional 
insanity,  incapacitating  him  from  making  a  wUl;  and  this 
is  the  only  foundation,  practically,  upon  which  they  rest 
the  claim  that  he  was  so  weak  mentally  that  suggestion  was 
sufficient  to  bend  his  will  to  the  will  of  another. 

We  will  not  take  up  the  errors  relied  upon  in  the  order 
in  which  they  are  presented  in  argument  by  counsel,  but 
will  dispose  of  all  that,  under  this  record,  we  deem  pos- 
sessed of  any  merit  requiring  any  discussion. 

It  is  claimed  that  the  court  erred  in  withdrawing  from 
the  consideration  of  the  jury  the  claim  of  undue  influence. 
Ck>nnsel  concede, — and  counsel  could  not  do  otherwise,  un- 
der this  record, — ^that,  in  all  the  ordinary 
afifairs,  of  life,  in  the  relationship  to  his 
home,  his  family,  and  his  friends,  in  the  dis- 
charge of  his  public  duties,  and  in  the  man- 
agement of  his  private  affairs,  Henry  Monke- 
meier possessed  no  hallucinations,  and  was  absolutely  nor- 
mal.    Indeed,  nothing  appears  in  this  record  even  tending 
to  Bbow  that  there  was  anything  abnormal,  unnatural,  or 
nnnsnal  in  his  conduct,  or  in  his  speech  quoted  above. 

You  188  lA. — 8 
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It  is  claimed  by  counsel  that,  on  the  question  of  un- 
due influence,  these  vagaries  or  idiosyncrasies  or  "delu- 
sions," as  counsel  calls  Ihem,  disclose  a  condition  of  mind 
that  made  it  easily  subject  to  any  influence  which  might  be 
brought  to  bear  upon  it,  when  urged  to  act  to  the  prejudice 
of  the  natural  rights  of  the  daughters  in  the  distribution 
of  his  property.  Certainly,  the  entertaining  of  these  ideas, 
peculiar  though  they  may  be,  and  unorthodox, — ^though 
smacking  strongly  of  good  common  sense, — does  not  bear 
evidence  of  irrationality  such  as  destroys  in  its  possessor 
the  capacity  to  make  a  valid  will.  Mere  weakness  of  the 
mental  powers  will  not  render  a  person  incapable  of  mak- 
ing a  valid  will,  so  long  as  he  retains  mind  enough  to  know 
and  comprehend,  in  a  general  way,  the  nature  and  extent 
of  his  estate,  the  natural  objects  of  his  bounty,  and  tjie  dis- 
position he  desires  to  make  of  it.  See  Perkins  v.  Perkins, 
116  Iowa  253.  All  these  he  possessed,  and,  unless  his  pe- 
culiar notions  touching  baptism  and  suffrage  tend  in  some 
way  to  show  that  it  created  in  his  mind  some  feeling  or 
sentiment  against  women,  and,  indirectly,  against  his 
daughters,  which,  l^hen  played  upon  by  the  fingers  of  de- 
signing  men,  led  him  to  disregard  their  natural  claims  upon 
him,  it  cannot  have  any  consideration. 

But,  even  if  this  could  be  rightly  claimed  for  it,  there 
is  no  evidence  that  this  discordant  string  was  played  upon. 
There  is  no  evidence  that  these  boys  even  knew  that  he  had 
made  a  will,  until  the  year  1915 ;  that  these  boys  ever  spoke 
to  him  about  making  a  will.  The  only  evidence  that  any- 
thing was  ever  said  or  done  by  those  charged  with  using  un- 
due influence,  is  found  in  testimony  tending  to  show,  or 
showing,  that  Henry  accompanied  a  friend  on  a  visit  to  Ger- 
many in  1902;  that,  prior  to  his  going,  his  friend  Thies  ad- 
vised him  that  he  would  better  make  a  will,  before  he  left  for 
Germany,  and  that  he  would  better  give  the  boys  the  best 
of  it.    Henry  replied,  in  substance,  that  "the  law  makes 
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a  disposition  of  property  that  is  fair  and  just.  My  daugh- 
ters are  as  dear  to  me  as  my  sons.  I  am  satisfied  with  the 
disposition  that  the  law  will  make  of  it."  However,  on  his 
way  to  Germany,  he  stopped  at  the  town  of  Freeport,  to  visit 
a  friend,  and  while  there,  this  will  was  made,  and  left  on 
deposit  in  the  bank.  None  of  those  charged  with  having 
undue  influence  over  him  were  with  him  at  the  time  the  will 
was  made,  nor  does  it  aj^ar  that  anyone  knew,  at  that  time, 
that  he  contemplated  making  a  will.  He  made  it,  however, 
and  a  very  noticeable  feature  of  this  will  is  that  it  em- 
phasized what  Henry  told  Thies,  when  Thies  urged  him  to 
make  a  will  giving  the  boys  the  best  of  it.  At  that  time, 
Henry  had  19^  acres  of  land.  The  record  shows  it  was 
worth  from  f35  to  f50  an  acre.  Figuring  it  at  f47.60,  as  a 
fair  valuation,  it  would  be  worth  at  that  time  |9,215.  It 
will  be  noticed  that  he  gave  to  his  five  girls  and  his  adopted 
daughter  (1,000  each,  and  he  made  the  same  a  lien  upon  and 
a  charge  against  the  land  bequeathed  to  the  sons.  It  will  be 
noted  further  that  it  is  provided  in  the  will  that  the  sons 
should  support  the  adopted  daughter,  who  was  then  but  7 
years  of  age,  until  she  was  18  years  of  age.  Figuring,  there- 
fore, we  find  that  the  land,  which  was  worth  the  sum  above 
named,  had  impressed  on  it  what  would  be  equivalent  to 
f7,000,  leaving  a  balance  to  be  divided  between  the  sons 
of  approximately  f2,215.  So  it  is  apparent  that,  even  if 
what  were  claimed  to  be  hallucinations  might  have  had  the 
effect  of  prejudicing  him  against  his  daughters  in  the  dis- 
position of  his  property,  even  though  it  might  be  claimed 
that  what  was  said  by  Thies  to  Henry  might  have  influenced 
him  in  making  the  disposition  of  his  property,  it  is  certain 
that  he  was  not  influenced  by  it. 

Under  no  theory  of  the  case,  giving  to  all  the  testi- 
mony of  the  plaintiffs  its  greatest  probative  force,  would  a 
jury  be  justified  in  saying  that  the  testator  was  unduly  in- 
fluenced in  the  making  of  the  will  in  question.    The  subject 
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of  testamentary  capacity  and  undue  influence  has  been  so 
frequently  considered  by  this  court  that  we  do  not  feel  like 
incumbering  this  record  with  a  discussion  of  our  prior  de- 
cisions upon,  these  questions.  The  trend  of  all  the  decisions 
is  to  the  effect  only  that  any  testimony  which  tends  to 
show  weakness  of  mind,  that  tends  to  show  a  condition  of 
mind  that  would  render  the  possessor  easily  influenced,  or 
might  render  him  easily  influenced,  is  competent  upon  the 

question  of  undue  influence,  when  it  is  shown  that  some  in- 

• 

fluence  has  been  exerted  that  might  have  the  effect  of  subor- 
dinating his  will,  in  its  then  condition,  to  the  will  of  a 
stronger  mind.  The  weaker  the  mind,  the  less  influence 
it  takes  to  subordinate  it  to  the  stronger.  But  where  we 
And  a  mind  strong,  dominating,  and  self-asserting  in  all  the 
ordinary  affairs  of  life,  it  takes  a  stronger  showing,  to  find 
subordination  to  the  will  of  another,  than  when  the  mind 
and  body  are  enfeebled  by  age  or  weakness,  or  |mty  of  those 
things  which  tend  to  affect  its  stability  and  power  of  re- 
sistance. The  possession  of  hallucinations  or  delusions  is 
not,  in  itself,  sufScient.  It  must  be  shown  that  the  influence 
was  exercised  along  the  line  of  the  hallucination,  and  that 
the  act  called  in  question  is  the  product  of  the  hallucination 
or  delusion ;  for  a  person  may  be  entirely  sane  on  all  other 
subjects,  and  capable  of  making  a  valid  will,  even  though  he 
possesses  insane  delusions.  Unless  it  is  made  to  appear 
in  some  way  that  the  act  was  the  result  of  a  delusion,  or 
tiiat  he  was  influenced  by  it  in  doing  what  he  did,  or  that, 
without  this  operating  upon  his  mind,  he  would  not  have 
done  what  he  did,  proof  of  the  delusion  is  insufficient  to 
defeat  his  act.  The  fact  that  the  testator  is  a  spiritualist, 
and  entertains  the  views  of  that  sect,  is  not  sufficient  in  it- 
self. See  OUo  v.  Doty,  61  Iowa  23 ;  In  re  Will  of  Duna- 
hugh,  130  Iowa  692.  Indeed,  there  is  not  found  in  the  books 
a  well-considered  case  in  which  it  has  been  held  that  the 
showing  made  here  is  sufficient  to  justify  a  jury  in  saying 
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that  the  will  in  question  was  the  resdlt  of  undue  influence. 

Proof  of  mere  opportunity  does  not  sustain  a  conten- 
tion that  the  opportunity  was  taken  advantage  of.  No  act 
is  shown  in  which  the  testator  surrendered  his  will  to  those 
charged  with  having  unduly  influenced  him.  For  the  pur- 
poses of  this  case,  we  might  concede  that  he  entertained  in- 
sane delusions  touching  baptism;  but  not  all  insane  delu- 
sions render  one  incapable  of  making  a  will.  A  man  may 
possess  all  the  mental  qualities  essential  to  the  transaction 
of  even  intricate  business,  and  yet  have  delusions  about 
other  matters  which  do  not  affect  or  concern  the  act  which 
he  is  required  to  perform.  There  must  be  some  relation- 
ship between  the  act  charged  to  be  the  product  of  the  delu- 
sion, and  the  delusion  found  to  exist. 

So  we  say  the  court  was  right  in  not  submitting  this 
question  to  the  jury.  A  verdict  for  the  plaintiffs  on  the 
theory  of  undue  influence,  operating  on  the  mind  of  the 
testator  at  the  time  of  the  making  of  this  will,  subordinat- 
ing his  will  to  the  will  of  the  parties  charged  with  having 
exercised  undue  influence,  would  have  no  support  in  this 
record;  and  we  pass  this  contention  of  the  plaintiffs  with- 
out farther  comment. 

'  Assuming  that  the  record  was  rightly  made,  and  no 
error  committed  prejudicial  to  the  plaintiffs'  rights  in  the 
making  of  the  record,  we  have  to  say  that  the  plaintiffs  have 
failed  to  carry  the  burden  they  assumed  to  a  successful  is- 
sqe.  Though  not  necessary  to  the  determination  of  this 
case^  we  are  of  the  opinion  that,  under  the  record  mfide,  the 
verdict  of  the  jury  is  supported  by  a  great  preponderance 
of  the  evidence. 

We  have  further  to  say  that,  under  the  record  made,  it 
would  not  have  been  error  for  the  court  to  have  instructed 
the  jury  to  return  a  verdict  for  the  defendants. 

This  brings  us  to  a  consideration  of  the  other  errors 
assigned. 


\ 


118  Kbbkhoff  y.  Monkbmbibh.  [188  Iowa 

It  is  claimed  thdt  the  court  erred  in  the  making  of  the 
record  that  went  to  the  jury^  to  the  prejudice  of  the  plain- 
tiffs. It  is  claimed  that  the  court  erred  in  the  admisdon 
and  rejection  of  evidence,  and  our  attention  is  especially 
called  to  the  rulings  of  the  court  which,  it  is  claimed,  were 
prejudicial  to  the  plaintiffs.  Thirty-three  assignments  are 
made  on  which  error  in  this  respect  is  predicated.  No  good 
purpose  would  be  served  in  reviewing  specifically  these  sev- 
eral points.  They  are  all  governed  by  well-recognized  roles. 
We  have  examined  each  error  assigned,  and  the  irround  upon 
which  error  is  predicated,  and  nowhere  do  we  find  the  rul- 
ing of  the  court  prejudicial,  in  the  light  of  what  preceded 
and  followed  the  matter  called  in  question.  Some  of  the 
questions  were  of  that  character  and  so  framed  as  to  call  for 
conclusions  and  comparisons  not  warranted  by  anything 
in  the  record.  Others  called  for  conclusions  of  witnesses, 
rather  than  for  the  statement  of  facts.  Others  were  not 
cross-examination. 

Objections  are  urged  to  the  testimony  of  nonexperts, 
called  by  the  defendants  to  testify  to  the  sanity  of  the  tes- 
tator. These  witnesses  were  well  acquainted  with  the  tes- 
tator; had  known  him  during  all  his  later 

*•  2p|SS5!i*'54i.        li'®5  ^*^  observed  his  conduct  before  and 
d^nce:  nn-        during  the  time  when  it  was  claimed  he 

was  controlled  by  delusions;  and  testified 
that  he  was,  in  their  judgment,  of  sound  mind.  The  objec- 
tions to  this  testimony  are  based  on  the  thought  assumed 
that  tl^e  testator  was  suffering  from  ^'chronic  delusional  in- 
sanity,''  or  paranoia,  and  that  these  witnesses  were  not  com- 
petent to  testify  on  that  subject.  They  were  competent, 
however,  to  testify  that  they  observed  nothing  strange  or 
unusual  in  his  manner  and  conduct,  indicating  an  unsound 
mind.  Their  right  to  testify  is  bottomed  on  the  thought 
that  men  who  are  possessed  of  hallucinations,  who  are  in- 
sane or  unsound  in  mind,  give  some  manifestation  of  that 
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condition  in  their  interconrse  with  other  men.  Where  one 
baa  known  a  person  for  a  long  time,  has  seen  him  in  the 
transaction  of  business  and  in  social  life,  and  has  observed 
nothing  in  his  demeanor  strange  or  unusnal  or  nnnatnral  or 
inconsistent  with  rationality,  he  is  competent  to  give  his 
opinion  that  he  is  of  sound  mind.  Unsoundness  of  mind 
makes  itself  manifest,  and,  before  one  can  be  called  to  tes- 
tify that  someone  is  of  unsound  mind,  he  must  be  able  to 
detail  and  place  before  the  jury  some  manifestation  ob- 
served by  him  inconsistent  with  rationality,  and  his  opinion 
then  is  based  upon  those  observations,  and  must  be  weighed 
by  the  jury  in  the  light  of  the  revelations  made  by  the  wit- 
ness touching  the  things  he  observed.  The  normal  man  or- 
dinarily is  not  distinguishable  in  his  talk,  manner,  or  con- 
duct from  all  other  rational  men.  The  irrational  man,  the 
man  of  unsound  mind,  may  or  may  not  manifest  the  condi- 
tion of  his  mind  in  his  conduct,  speech,  or  intercourse  with 
men;  but  one  who  is  called  to  testify  that. he  is  of  unsound 
mind  must  be  able,  before  giving  his  opinion,  to  point  to 
some  manifestation  which  indicated  a  mind  in  some  way 
abnormal. 

It  \»  next  contended  that  the  court  erred  in  its  instruc- 
tions to  the  jury. 

We  are  not  pointed  out  definitely  to  anything  in  the 
instructions  which  is  not  in  harmony  with  the  law  that  does 
govern,  and  ou^ht  to  govern,  a  jury  in  determining  the  ques- 
tion involved  in  this  case.  We  have  read  those  instructions 
with  care,  and  find  that  they  fairly*  state  the  law,  and  cer- 
tainly were  in  no  way  prejudicial  to  any  rights  of  the  plain- 
tiffs in  this  case. 

It  is  n^ct  contended  that  there  was  misconduct  of  the 
jury.  Chai^ges  were  made,  impeaching  the  integrity  of  the 
jury.  Proof  ot  this  was  submitted  to  the  court  on  affidavits. 
There  were  counter  affidavits  filed  by  the  jurors  whose  in- 
t^ty  was  called  in  question.    The  proof  offered  by  appel- 
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lants  is  insufBcient  upon  this  point,  and  justifies  tis  in  say- 
ing that  the  charge  has  no  fact  foundation  to  rest  upon. 

Upon  the  whole  record,  we  think  the  plaintiffs  have  had 
a  fair  and  impartial  trial.  We  see  no  ground  for  revers- 
ing the  action  of  the  court.  Its  judgment  is,  therefore, — 
Affirmed. 

Weaver,  0.  J.,  Ladd  and  Stevens,  J  J.,  concur. 


H.  0.  KoRF,  Appellee,  v.  Olaudb  A.  Howbrton  et  al.. 

Appellants. 

APPEAL  AND  BBBOB:    Harmless  Error— Dismiisal  of  CMafondant. 

1  Where  the  appellant  was  not  entitled  to  recover,  in  an  action  to 
redeem  land  from  a  foreclosure  sale,  any  error  in  dismissing 
a  party  who  was  made  such  merely  in  aid  of  an  auxiliary  ao* 
counting  was  harmless. 

VENUE:    Bights  of  Nonresident  Third  Party.    In  an  action  to  re- 

2  deem  from  a  foreclosure  sale,  wherein  a  third  party,  who  was  a 
nonresident  of  the  county,  was  brought  into  an  auxiliary  ac- 
counting, where  it  appeared  that  plaintiff  was  not  entitled  to 
redeem,  such  third  party  had  a  right  to  demand  that  he  be 
dismissed  as  a  party,  on  the  ground  that  the  action  for  ac- 
counting was  purely  a  personal  suit,  and  that  he  had  a  right 
to  have  it  tried  in  the  county  of  his  residence. 

MORTGAGES:     Foreclosure   and   Bedemption — Appeal  from  Fore- 

3  closure  Judgment.  The  right  to  redemption  of  land  sold  under 
a  mortgage  foreclosure  is,  under  Sec.  4045,  Code,  1897,  cut  off 
by  an  appeal  from  the  foreclosure  judgment. 

MOBTGAGES:    Foreclosure  and  Bedemption — ^Presumption  of  Begu- 

4  larity  of  Sale.  A  recital  in  a  sheriff's  deed  that  the  sale  was 
made  in  accordance  with  the  order  of  the  court,  and  in  pursu- 
ance of  the  statute  in  such  case  made  and  provided,  in  a  case 
where  it  Is  claimed  that  the  sale  should  have  been  made  with- 
out right  of  redemption,  did  not  show  that  it  was  made  subject 
to  right  of  redemption  within  a  year,  as  there  would  be  a  pre- 
sumption in  favor  of  the  regularity  of  official  conduct,  and 
such  recital  tended  to  establish  t&at  the  sale  was,  in  all  respects, 
regular. 
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MOSOQAaBB:    ForeelOBiiro  and  Bedemvtloii— Pramatim  IflsiMiico  of 

5  I>eed.  The  premature  issuance  of  a  sherilTs  deed,  before  tlie 
expiration  of  time  of  redemption,  is  a  mere  irregularity,  and 
does  not  invalidate  the  sale  or  deprive  the  judgment  debtor  of 
the  right  to  redeem,  and  the  title  remains  in  him  untU  the  ex- 
piration of  the  time  allowed  for  redemption.  Sees.  4044,  4046, 
Code,  1897. 

Appeal  from  Monroe  District  Cowrt. — ^D.  M.  Andbbson, 

Judge. 

OCTOBBR   23,    1919. 

Rehearing  Denied  January  20,  1920. 

The  main  suit  involves  whether  the  defendants  are 
now  entitled  to  redeem  from  a  foreclosure  sale,  under  which 
plaintiff  claims  title.  In  course  of  this  suit,  appellee  Ches- 
ter Sloanaker  was  made  a  defendant  in  cross-petition  and 
on  his  motion  the  allegations  impleading  him  were  stricken. 
Defendants  appeal. — Affirmed,  . 

Liston  McMillan,  for  appellants. 

D.  W.  Bates  "and  Morgan  d  Korf,  for  appellees. 

Salinger^  J.— -I.  The  plaintiff  allies  that  he  owns  the 
lands  in  dispute  in  fee  simple,  and  he  rests  his  claim  of  title 
on  a  sheriff^s  deed,  which  was  the  culmination  of  the  fore- 
closure of  a  mortgage  by  the  NeWton  Savings  Bank.  He 
asked  and  obtained  a  writ  of  possession  and  judgment  for 
damages.  This  petition  was  met  by  the  defendants  Claude 
A.  Howerton  and  Cynthia  A.  Howerton  with  a  claim  that 
the  foreclosure  sale  is  void.  The  prayer  for  aflSrmative  re- 
lief is  that  redemption  be  now  allowed,  in  time  and  on  terms 
fixed  by  the  court.  In  a  cross-bill,  to  which  Chester  Bloan- 
aker  was  made  a  defendant,  it  is  asserted  that  defendants 
are  entitled  to  an  accounting  between  themselves  and  Sloan- 
aker;  that  such  accounting  is  a  proper  auxiliary  to  their 
demand  for  permission  to  redeem ;  and  that  upon  the  result 
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of  such  accounting  will  depend  the  amount  the  defendants 
must  raise  in  order  to  make  redemption.  In  other  words, 
defendants  claim  that  the  plaintiff  may  rightfully  be  af- 
fected by  the  result  of  the  said  accounting,  and  that,  there- 
fore, Bloanaker  should  be  retained  in  court,  so  that  all  mat- 
ters between  the  parties  may  be  adjusted  in  this  one  suit, 
including  the  source  and  amount  of  the  redemption  money. 
Sloanaker  does  not  live  in  the  county  where  the  suit  is 
pending.  A  motion  to  strike  the  allegations  that  impleaded 
said  Sloanaker,  and  to  strike  them  because  the  demand  for 
an  accounting  was  purely  a  personal  action  was  sustained, 
and  this  appeal  is  from  that  ruling. 

II.  Confessedly,  Sloanaker  was  brought  into  the  case 
because  deemed  a  necessary  party  to  a  confessedly  auxiliary 
accounting.    In  other  words,  appellants  concede  that  Sloan- 
aker was  rightly  eliminated  from  the  cause 
'  bhbor:  hum-      if  the  accounting  prayed  was  an  attempt 

leu  error:  dis-  .     .    ,  ^      .         ,.    «      mi  ^ 

misni  of  co-      to   set  independent  relief.    Tihey   concede 

defendant.  b  t^  J 

the  main  issue  was  who  had  the  title  to  real 
estate  lying  in  Monroe  County,  and  base  their  contention 
that  Sloanaker  should  have  been  retained  as  a  party  on  the 
claim  that  the  accounting  prayed  was  auxiliary  to  a  suit 
necessarily  brought  in  Monroe  County,  and  that,  therefore, 
he  should  have  been  retained,  though  he  was  not  a  resident 
of  that  county.  Appellants  argue  that  this  appeal  is  from 
nothing  but  the  elimination  of  Sloanaker  on  motion  assert- 
ing that  he  was  a  nonresident  of  Monroe  County,  and  there- 
fore we  have  no  concern  with  whether  the  appellants  have 
the  right  to  recover  in  the  main  suit.  We  cannot  concur  in 
this  position.  True,  the  appeal  does  not  involve,  as  an  in- 
dependent proposition,  whether  appellants  are  entitled  to 
redeem.  None  the  less,  the  question  may  become  control- 
ling. For,  if  appellants  cannot  prevail  in  the  main  suit,  as 
matter  of  law, — are  not  entitled  to  redeem, — ^then  any  error 
in  dismissing  a  party  who  is  made  such  merely  in  aid  of  an 
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accoimting  whieh.is  anxiliary  to  the  main  suit  is  necessarily 
harmless  error.  If  the  appellants  must  fail  in  the  main  suit, 
it  is  foredoomed  that  they  must  fail  in  the  auxiliary.  A  suit 
which  cannot  be  maintained  of  necessity  carries  down  its 
incidentals.  And  If  no  relief  can  be  had  in  the  auxiliary 
accounting,  it  necessarily  follows  that  it  is  immaterial 
what  disposition  was  made  of  the  parties  to  such  an  ac- 
counting. If,  then,  the  appellants  are  not  entitled  to  re- 
deem, then,  on  their  appeal  from  the  dismissal  of  a  party  to 

the  auxiliary  accounting,  such  accounting 
2.  vwnvMi  TiAtM    must  be  treated  as  a  purely  personal  suit. 

of   nonresldeiit 

tkird  party.        As  to  such  suit,  the  nonresident  had  the 

right  to  demand  that  he  be  eliminated.  He 
had  a  right  to  have  that  accounting  tried  in  the  county  of 
his  residence. 

On  analysis,  it  appears  the  appellants  concede  that  the 
fate  of  their  appeal  does  depend  upon  whether  they  can  pre- 
vail in  the  main  suit.  They  concede  ^'that  the  ground  of  the 
motion  to  strike  would  be  good,  were  it  not  for  the  fact 
that  appellants'  counterclaim  and  cross-petition  are  based 
on  their  alleged  right  of  redemption  in  the  land  in  Monroe 
County,  and  an  accounting  auxiliary  to  the  redemption,  said 
accounting  being  necessary  to  redeem."    Again : 

'^The  action  is  bottomed  on  the  redemption  and  an  ac- 
counting auxiliary  thereto  of  an  open  account  owned  by 
Sloanaher.'' 

Again,  appellant  concedes  that: 

^'If  this  court  should,  on  its  own  motion,  look  into  the 

counterclaim  and  cross-petition,  and  find  that  no  cause  of 

action  is  stated  against  Korf ,  or,  if  there  is  one  alleged,  that 

the  cause  ot  action  against  Sloanaker  is  not  germane  to  the 

action  against  Korf,  it  might  be  justified  in  sustaining  the 

motion  to  strike  on  the  ground  of  nonresidence.'' 

jjj.  We  therefore  turn  to  the  standing  of  the  main  suit. 
The  appellsait^  assert,  in  cross-petition,  that  they  own  the 
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land  in  question  by  deed  from  one  Van  Maren.    Van  Maren 

recovered  a  judgment  on  October  13,  1910, 

^'  foreclosure  and    ^P^°  whlch   execution   issued    on    Octobier 

aSSeaf^m       ^^>  ^^^^J  ^^^  ^^^  ^^  ^^^  execution  satiB- 

%^SSr  fi^  thereby  on  November  30, 1910;  and  deed 

by  the  sheriff  to  Van  Maren  was  executed  on 
December  1, 1911.  The  Van  Maren  title  was  extinguished  by 
the  foreclosure  proceedings  on  the  mortgage  of  the  Newton 
Savings  Bank,  unless  the  sale  by  the  bank  is  invalid;  for 
the  bank  foreclosure  rests  on  a  mortgage  executed  on  May 
27, 1910.  On  decree  of  foreclosure  on  April  18, 1913,  and  on 
execution  issued  on  July  7th  of  that  year,  on  July  16th  the 
then  owners,  including  Cynthia  Howerton,  appealed  from 
the  decree  of  foreclosure.  There  was  no  supersession,  and 
the  sale  proceeded,  notwithstanding  the  appeal,  and  was  had 
on  August  9,  1913.  On  February  10,  1914,  there  was  an 
affirmance  on  said  appeal.  On  May  22,  1914,  the  sheriff's 
deed  upon  which  this  plaintiff  relies  was  executed,  his  claim 
of  right  being  based  on  quitclaim  deed  to  him,  made  by 
the  grantee  in  the  sheriff's  deed,  on  October  2,  1915.  The 
cross-petition  of  these  appellants,  in  which  they  seek  a  right 
to  redeem,  was  filed  on  November  13,  1917,  or  more  than 
three  years  after  the  said  sheriff's  sale.  We  cannot  find 
that  appellants  made  any  effort  to  redeem  from  the  sale,  ex- 
cept in  said  cross-petition.  Now,  if  this  be  all,  certainly 
the  appellants  are  not  entitled  to  redeem.  The  right  of 
redemption  was  cut  off  by  the  said  appeal  from  the  fore- 
closure judgment  on  the  Newton  bank  mortgage.  Section 
4045,  Oode,  1897.  We  need  give  the  claim  of  the  appellee 
that  the  judgment  on  the  first  appeal  worked  an  abatement, 
or  constitutes  an  adjudication,  no  consideration.  Without 
reference  to  that,  the  fact  that  the  present  appellants  took 
said  other  appeal  from  said  foreclosure  judgment  abso- 
lutely terminated  the  right  to  redeem,  if  a  valid  sale  created 
something  to  redeem  from.    But  see  Vwn  Vleck  v.  Anderson, 
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136  Iowa  366 ;  OiUnn  v.  Elliott,  1^  Iowa  179.  Without  ref- 
erence to  abatement  or  adjudication^  said  appeal^  no  mat- 
ter how  it  was  determined,  ended  the  right  of  redemption. 
That  right  is  a  statute  right,  and  the  statute  terminates  it 
if  appeal  be  taken.  Dobbins  v.  Luadhy  etc.,  Co.,  53  Iowa  3M; 
Lombard  v.  Gregory,  90  Iowa  682. 

In  any  event,  if  appeal  had  not  terminated  the  right 
to  redeem,  redemption  could  be  ^nade  only  within  one  year 
from  the  date  of  the  valid  sale.    Code  Section  4046.    No  re- 
demption was  made  or  attempted  within 
**  for^S^  and    *^^*  period.    If,  then,  the  suit  to  redeem 
pM^ption  of  ^^^  *^y  standing,  it  must  be  because  the  sale 
uS^^^^  ^'       was  invalid;  and  the  appellants  so  charg^. 

They  all^e  two  irr^ularities,  and  there- 
upon charge  that  the  sale  of  August  9, 1913,  was  illegal  and 
void,  "and  beyond  the  jurisdiction  of  the  sheriff,"  because 
the  sheriff  made  the  same  subject  to  a  year's  redemption. 
The  argument  is  that,  an  appeal  having  been  taken,  the  sale 
was  absolute  and  without  redemption;  and  that,  on  abso- 
lute sale,  a  better  price  would  have  been  obtained.  With- 
out conceding  that  a  sale  would  be  void  where  it  should 
have  been  absolute,  and  was,  instead,  on  a  year's  redemp- 
tion, we  can  find  no  evidence  that  the  sale  was  with  such 
redemption.  In  the  abstract,  the  return  of  the  sale  is  dealt 
with  by  the  mere  statement  that  the  sale  was  on  August  9, 
1913,  and  that  the  bid  was  |3,958.05.  The  sheriff's  deed  re- 
cites that  the  sale  was  made  in  accord  with  the  order  of 
court,  '^and  in  pursuance  of  the  statute  in  such  case  made 
and  provided."  The  deed  says  nothing  on  the  subject  of  sell- 
ing subject  to  redemption: — ^and  this  is  all  the  evidence  that 
the  sale  was  on  redemption.  If  appellants  are  right  in  say- 
ing that  the  lawful  method  was  a  sale  absolute,  then  the 
presumption  in  favor  of  the  r^ularity  of  oiBcial  conduct, 
and  the  further  presumption  for  the  recital  that  sale  was 
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made  in  pursuance  of  the  statute,  tend  to  establish,  not  that 
the  sale  was  void,  but  that  it  was  in  all  respects  regular. 

But  it  is  further  complained  that,  white  selling  subject 
to  redemption  might  not  have  been  harmful  ordinarily,  it 
was  made  harmful  because  the  sheriff,  before  the  year  of 
redemption  had  expired,  executed  sheriff's  deed;  that  this 
formed  a  cloud  on  the  title,  and  made  it  impossible  to  raise 
the  redemption  money  out  of  the  land.  The  fact  that  the 
sheriff's  deed  was  executed  before  the  year  of  redemption 
gives  color  to  what  we  have  already  said  about  the  nature  of 
the  sale.  It  tends  to  support  the  theory  that  the  sale  was 
not  made  subject  to  redemption ;  for,  if  it  had  been,  the  deed 
would  not  have  been  issued  as  soon  as  it  was. 

We  do  not  overlook  a  statement  by  appellant  that  '^the 
certificate  of  foreclosure  sale  is  by  its  terms  subject  to  a 
year's  redemption,"  but  can  find  no  evidence  of  it. 

Having  disposed  of  whether  the  premature  issue  of  the 
deed  is  evidence  that  the  sale  was  an  absolute  one,  we  have 
next  to  consider  it  on  the  allegation  that  the  sale  was  thereby 

made  void.    We  have  held  to  the  contrary, 

'  foreciosare  and    and  ruled,  in  Olmsteod  V.  Kellogg,  47  Iowa 

premature  Usn-    460,  that  the  fact  that  a  deed  was  given  im- 

anoe  of  deed. 

mediately  after  the  sale,  instead  of  a  certifi- 
cate of  sale,  was  a  mere  irr^ularity,  which  did  not  deprive 
the  judgment  debtor  of  the  right  to  redeem,  and  did  not  in- 
validate the  sale. 

The  premature  issuance  of  the  deed  did  not  work  the 
fraud  alleged,  and  did  not  deprive  the  debtor  of  any  sub- 
stantial right;  for,  notwithstanding  its  prematurity,  the 
title  remained  in  the  debtor.  Any  abstracter  who  would 
pass  a  loan  with  nothing  but  the  sale  and  the  certificate  of 
redemption  extant,  would  pass  the  title  for  the  same  loan, 
despite  a  clearly  unauthorized  premature  deed.  See  Conner 
V,  Long,  63  Iowa  205,  and  Sections  3101,  3102,  of  the  Code 
of  1873. 


Jan.  1920]  Nash  v.  Ambirican  Ins.  Go.  127 

The  Bale  is  not  void.  The  former  appeal  terminated  ali 
right  to  redeem  from  it.  If  that  were  not  so,  the  time  to  re- 
deem expired  on  August  9,  1914.  No  attempt  to  redeem  was 
made  until  in  1917.  And,  as  the  accounting  is  solely  in  aid 
of  the  attempted  redemption,  the  venue  as  to  Sloanaker  was 
in  Jasper  County.  Wherefore,  we  may  not  reverse  because 
the  court  declined  to  compel  him  to  try  it  in  Monroe  Coun- 
ty.— Affirmed, 

IiADD^  C.  J.,  EvANS^  and  Preston,  JJ.,  concur. 


S.  J.  Nash^  Appellant,  v.  Ambbican  Insurance  Company^ 

Appellee. 

nnnJBAKOE:    Aetion  on  Policjr— Fire  Inraiaiice— daiue  of  InJXDT* 

1  BMdence  reviewed,  in  an  action  on  a  fire  insurance  policy  for 
damages  to  a  silo,  and  held  sufficient  to  go  to  the  jury  on  the 
issue  as  to  whether  the  injury  to  the  silo  was  caused  by  fire, 
and  not  by  the  generation  or  explosion  of  gas  vapor. 

IN8UBAKOE:     Avoidance  or  Forfeiture  of  Policy— Increased  Has- 

2  axd— Fire  in  Concrete  Silo.  The  building  of  a  fire  in  the  center 
of  a  silo  on  a  concrete  floor  did  not  invalidate  a  policy  of  fire 
insurance  having  a  provision  making  the  policy  void  "if  the 
hazard  be  increased  by  any  means  within  the  knowledge  of  the 
insured,"  such  provision  not  having  reference  to  mere  tempo- 
rary acts  of  negligence,  or  ordinary  acts  of  ownership. 

INSUBu^KOE:  Action  on  Policy— Defenses— Beckless  Negligence. 
8  While  mere  faults  or  negligence  of  the  insured,  unaffected  by 
any  fraud  or  design,  do  not  constitute  a  defense  to  an  action 
on  a  fire  insurance  policy,  yet  this  rule  will  not  excuse  extreme 
recklessness  and  inexcusable  negligence  on  his  part,  the  con- 
sequences of  which  must  have  been  obvious  to  him  at  the  time 

IN8U&AKOE:  Actlcm  on  PoUcy— Fire  Insnranco— Becklaes  Negll- 
4  gence  of  Insured.  Eviden€^  reviewed,  in  an  action  upon  a  fire 
insurance  policy  for  damages  to  a  silo,  and  held  sufficient  to  go 
to  the  Jury  on  the  question  whether  the  insured,  in  building  a 
fire  within  the  silo  in  the  center  of  the  concrete  fioor,  was  guilty 
of  such  gross  recklessness  or  negligence  as  that  the  Jury  could 
have  found  that  he  acted  by  design  in  burning  the  silo. 
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Appeal  from  Warren  District  Court. — Gborqb  B.  Lynch, 

Judge. 

OCTOBBB  25,  1919. 

Rehearing  D!enied  January  20,  1920. 

Action  for  indemnity  stipulated  in  Are  insurance  pol- 
icy resulted  in  a  directed  verdict  for  defendant  and  judg- 
ment thereon.    The  plaintiff  appeals. — Reversed. 

Berry  d  Watson,  for  appellant. 

F.  P.  Henderson,  for  appellee. 

Ladd,  C.  J. — I.  The  policy  on  which  this  action  was 
brought  covered  a  silo  when  it  was  damaged  by  fire.  The 
defendant  denied  liability  on  these  grounds:  (1)  That 
plaintiff  had  increased  the  hazard,  thereby  rendering  the  pol- 
icy void;  (2)  that  the  damages  were  caused  by  an  explo- 
sion of  vapor  or  gas,  and  not  by  fire;  and  (3)  that  the  dam- 
ages were  consequent  on  the  reckless  conduct  of  the  plain- 
tiff. The  question  for  consideration  is  whether  any  of 
these  defenses  were  conclusively  established. 

The  silo  was  30  feet  high,  and  18  feet  in  diameter,  rest- 
ing on  a  concrete  base.  It  was  of  frame  construction,  with 
one-piece  timbers  30  feet  long,  and  a  galvanized  iron  roof, 
one  or  two  pieces  of  which  were  loose.  It  had  been  filled 
with  ensilage,  the  fall  before,  but  the  ensilage  had  been  fed 
out  until  10  or  12  feet  from  the  bottom,  when  it  began  to 
freeze.  Plaintiff  then  cut  the  ensilage  from  the  center  to 
the  bottom,  leaving  that  which  had  been  frozen,  about  two 
feet  in  thickness,  on  the  outside.  This  left  an  open  space 
in  the  center,  12  or  14  feet  in  diagieter.  He  then  cut  through 
this  to  a  door,  and,  in  the  afternoon  of  February  1,  1918, 
with  his  son,  entered  through  the  open  door,  and  started  a 
fire  in  the  center  on  the  concrete  floor.  After  the  fire  had 
burned  a  few  minutes,  he  went  for  more  fuel,  and,  upon  his 


Jan.  1920]  Nash  v.  Ambbican  Ins.  Co.  129 

return,  noticed  that  the  fire  had  blazed  up  more  than  he  had 
anticipated.  Fnel  was  not  added,  and,  after  cautioning 
his  son  to  remove  his  overcoat,  he  observed  that  "there  were 
some  of  those  chunks  that  were  iced  when  we  built  the 
fire,"  had  dried  so  that  he  "saw  one  kind  of  curl  up.'*  For 
the  first  time,  he  then  apprehended  danger,  remarked  that 
it  was  getting  pretty  warm,  and,  as  his  son  was  about  to 
enter  the  silo,  to  push  the  fire  back  and  settle  it,  the  fire 
caught  the  shucks  and  silks  "hanging  around  on  the  en- 
silage,*' and  "blazed  round  and  round  until  it  got  onto  this 
dry  material  above  the  ensilage/'  The  witness  explained 
that,  when  the  knives  of  the  ensilage  cutter  became  dull, 
the  shucks  will  hang  on  them,  and  the  cutter  is  stopped, 
once  in  a  while,  to  clear  the  knives  of  these  husks.  The  en- 
silage had  been  frozen  several  days,  and  the  witness  thought 
the  husks  mav  have  dried  some  in  the  meantime;  that  the 
fire  burned  about  25  minutes;  that  it  flashed  up  quick,  but 
not  like  an  explosion;  that  it  did  not  bum  as  though  it 
might  have  been  vapor  or  gas.  The  side  boards  or  timbers 
of  the  silo  were  burned  down  different  distances  from  the 
top,  the  hoops  fell  off,  and,  after  a  few  days,  it  fell. 

The  recital  of  the  evidence  indicates  plainly  enough 
that  the  court  might  not  have  found  that  the  injury  to  the 
insured  property  was  caused  by  the  generation  or  explo- 
sion of  gas  vapor.    Quite  as  satisfactory  an 
1.  iNBvuAKcm:         explanation  is  that  heating  the  air  within 
icy  ^^fSe  K-       the  silo  caused  a  draft  upward,  from  the 
of  iD^ory-  cold  air  coming  m  at  the  open  door,  and  that 

the  fire  first  caught  the  husks  and  silks,  and 
was  carried  up  by  the  draft. 

II.  The  policy  provided  that  it  should  become  void  "if 
rhe  hazard  be  increased  by  any  means  within  the  knowledge 
of  the  insured-''     The  trial  court  held,  and  we  think  rightly.. 

Vol.   168  J  a. — 9 
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that  building  the  Are  in  the  silo  did,  in  fax^t, 
'  avoidance  or       increase  the  hazard.    Was  this  increase  of 

forfeiture    of  -  ,        ,    ,        ^t. 

poiicy :  in-         hazard   such  as  was  contemplated  by   the 

creased  hasard: 

fire  in  concrete    clause  quoted?    If  SO,  whatever  the  insured 

may  have  done,  though  temporary  or  inci- 
dental in  its  nature,  in  the  use  of  his  property,  having  that 
effect,  must  have  rendered  the  contract  invalid.  Such  is 
not  the  necessary  construction  of  the  clause  quoted.  Sim- 
ilar clauses  have  been  held  by  other  courts  to  have  reference 
to  changes  in  the  use,  situation,  or  exposure  of  the  property, 
permanent  in  their  nature.  In  An^iei'  v.  Weatem  Assur, 
Co.,  10  S.  D.  82  (66  Am.  St.  685),  the  stipulation  was  that 
"this  entire  policy  shall  be  void  ♦  ♦  ♦  if  the  hazard  be 
increased  by  any  means  within  the  control  or  knowledge 
of  the  insured,"  and  the  court  held  that  the  term  "  'increase 
of  hazard^  denotes  an  alteration  or  change  in  the  situation  or 
the  condition  of  the  property  insured  which  tends  to  in- 
crease the  risk.  These  words  imply  something  of  duration, 
and  a  casual  change  of  a  temporary  character  would  not 
ordinarily  render  the  policy  void.''  In  First  Cong.  Church 
V.  Holyoke  Mut.  F.  Im.  Co.,  158  Mass.  475  (35  Am.  St.  508), 
and  Harris  v.  Cohmibiana  Ins.  Co.,  4  Ohio  St.  285,  286,  the 
rule  was  announced  that  a  casual  or  temporary  change  will 
not  ordinarily  be  sufficient  to  void  a  policy  under  this  pro- 
vision. See,  also,  WUliams  v.  New  England  F.  Ins.  Co., 
31  Me.  219 ;  Westchester  Fire  Ins.  Co.  v.  Foster,  90  111.  121. 
The  provision  does  not  prohibit  the  owner  from  exercising 
the  usual  and  ordinary  acts  of  ownership.  Jollifs  Admrs.  v. 
Baltimore  Eq.  Soc,  1  Harris  &  Gill  (Md.)  295  (18  Am.  Dec. 
288) ;  Peterson  v.  Mississippi  Valley  his.  Co.,  24  Iowa  494. 
Nor  does  it  include  mere  acts  of  negligence  on  his  part,  un- 
less these  are  so  continuous  and  of  such  a  nature  as  to  in- 
crease the  hazard  more  or  less  permanently.  It  is  to  be 
presumed  that  the  contract  was  entered  into  with  reference 
to  the  character  of  the  property  and  the  owner's  use  of  it, 
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and  it  would  greatly  impair  the  advantages  of  insurance^ 
were  trivial  or  temporary  variations  permitted  to  defeat 
the  contract.     Sieniers  v.  Meeme  Mut.  Home  Prot.  Ins,  Co.^ 
143  Wis.  114  (139  Am.  St.  1083) ;  Ad4J4r  v.  Southern  Mut. 
Ins.  Co.,  107  Ga.  297  (73  Am.  St.  122,  45  L.  R.  A.  204) ;  First 
Congu  Church  v.  Holyoke  Mut.  F.  Ins.  Co.,  158  Mass.  475 
(19  L.  R.  A.  587)  ;  14  R.  C.  L.  1145^  Sec.  327.   Davis  v.  West- 
em  Home  Ins.  Co,,  81  Iowa  406,  seems  opposed  to  this  doc- 
trine.   The  policy  there  construed  provided  that  it  should 
be  void  "if  there  be  any  change  in  the  exposure  by  the  erec- 
tion or  occupation  of  adjacent  buildings,  or  by  any  means 
whatever  in  the  control  or  knowledge  of  the  assured."    A 
corn  sheller,  propelled  by  an  engine  and  boiler,  was  placed 
quite  near  two  corncribs,  and  fire,  originating  from  the  en- 
gine, burned  one  of  them;  and  the  court  held,  reversing  the 
trial  court,  that  this  was  within  the  clause  quoted,  and  ren- 
dered the  policy  void.    No  attention  appears  to  have  been 
given  to  the  thought  that  the  clause  had  reference  to  changes 
more  or  less  permanent  in  their  nature,  and  not  to  those 
merelj  incident  to  the  ordinary  use  of  the  property ;  nor  are 
aathorities  elsewhere  referred  to.    The  decision  is  contrary 
to   the  great  weight  of  authority,  and,  as  we  think,  was 
overruled  in  Des  Moines  Ice  Co.  v.  Niagara  Fire  Ins.  Co.,  99 
Iowa  193,  200.    There,  the  president  of  the  company  which 
owned  the  property  started  a  fire  in  or  near  one  of  the  build- 
ings, for  the  purpose  of  burning  some  rubbish  or  debris,  and 
the  fire  spread  and  burned  the  insured  building.     The  in- 
surer urged  that  this  was  an  increase  of  the  risk  or  hazard, 
and  rendered  the  policy  void,  under  the  stipulation  "if  the 
hazard   be  increased  by  any  means  within  the  control  or 
knowledge  of  the  assured."    The  court  ruled  otherwise,  al 
luding  to  the  well-settled  rule  that  the  mere  negligence  of 
the  assured  afforded  no  defense  to  an  action  on  an  insur- 
ance policy^  and  pointed  out  tltt^  in  Dams  v.  Western  Home 
Ins    Co-    supra,  there  "was  the  setting-up  of  a  business  in 
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dangerous  proximity  to  the  insured  property.  It  does  not 
appear  how  long  the  operation  of  the  engine  was  carried 
on  before  the  property  was  destroyed."  This  distinction 
was  thought  suflftcient;  but  we  are  not  ready  to  say  that 
the  temporary  use  of  a  comsheller,  operated  by  an  engine 
to  shell  his  com  (in  that  case,  1,900  bushels  in  ear),  located 
so  as  to  accomplish  that*  object,  is  such  a  permanent  in- 
crease of  hazard  as  was  contemplated  in  the  clause  quoted. 
On  the  contrary,  it  was  what  might  well  have  been  anticipat- 
ed would  happen  in  the  course  of  the  owner's  work  about  tue 
corncribs,  and  should  have  been  regarded  as  temporary,  and 
incidental  to  the  use  of  the  cribs.  In  principle,  we  regard 
the  cases  as  identical,  and  are  content  in  ruling  that  Davis 
V.  Western  Home  Ins.  Co,,  supra,  is  overruled  by  the  later 
case.  The  case  at  bar  is  ruled  by  Des  Moines  Ice  Co.  v.  Niag- 
ara Fire  Ins.  Co.,  supra,  which  is  in  harmony  with  the  de- 
cisions from  other  states  heretofore  cited.  Setting  the  fire 
was  not  in  violation  of  the  clause  contained  in  the  policy. 

III.  The  defense  that  lighting  the  fire  in  the  silo  was 
so  reckless  and  so  grossly  negligent  that  this  might  have 
been  done  by  design,  was  not  conclusively  established  by 

the  evidence.    The  rule  that  mere  faults  or 
*  action^on"poi-     u^ligeuce  of  the  insured,  unaffected  by  any 

icy  *    d^fClkSGB  * 

reckless  neg- '     fraud  or  design,  do  not  constitute  a  defense 

to  an  action,  or  an  insurance  policy,  is  well 
settled.  Des  Moines  Ice  Co.  v.  Niagara  Fire  Ins.  Co.,  supra. 
But,  as  said  in  Mickey  v.  Burlington  Ins.  Co,,  35  Iowa  174 : 
"This  rule  will  not  excuse  extreme,  reckless,  and  inex- 
cusable negligence  on  the  part  of  the  assured,  the  conse- 
quence of  which  must  have  been  palpably  obvious  to  him  at 
the  time.  •  •  •  The  gross  degree  of  negligence,  and  its 
inexcusable  character,  coupled  with  the  knowledge  of  its  cer- 
tain effects,  ought,  it  would  seem  to  us,  to  raise  a  presump- 
tion that  the  party  intended  the  obvious  and  necessary  con- 
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sequeitees  of  his  action^  which,  at  the  time,  were  apparent 
to  him." 

It  cannot  be  said,  as  matter  of  law,  that  the  plaintiff 
was  guilty  of  sneh  gross  negligence  or  recklessness  as  that 
the  jury  conld  only  have  found  that  he  acted  by  design 

in  burning  the  silo.    His  testimony  that  he 
4.  i^^HANCB :        did  not  appreciate  the  danger  is  not  disput- 
flLl'liSfSL     ed,  and   the  circumstances  were  not  such 
n^i^ce  of       jjg  ^^  necessarily  compel  a  different  conclu- 
sion.   The  court  erred  in  directing  a  verdict 
for  the  defendant  and  in  entering  judgment  thereon- — Re- 
versed. 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 


John  Palumbo,  Appellee,  v.  W.  I>.  Jenkins  Lumber  Com- 
pany, Appellant. 

APPEAIi  AKD  EBBOB:  Beyocsalr— Damages  for  D^y.  In  an  itir 
1  dependent  action  by  a  Judgment  defendant  to  set  aside  the 
judgment,  successful  in  the  trial  court  but  reverted  on  appeal, 
the  trial  court  may  not,  after  such  reversal,  enter,  by  way  of 
damages  because  of  delay,  a  Judgment  against  the  unsuccessful 
plaintifP,  based  upon  a  percentage  of  the  Judgment  in  the  other 
(Sec.  4099,  Code,  1897.) 


APPBAIi  AKD  EB3EtOB:     Beversal— Penalty— Damages — ^Discretion. 
2    Damages  for  delay  in  prosecuting  an  unsuccessful  appeal  may 
be  wholly  refused  by  the  court  on  remand. 

Appeal  front  lAnn  District  Court. — F.  P.  Dawley,  Judge 

January  20,  1920. 

This  is  a  proceeding  under  Section  '4099  of  the  Code 
for  additional  judgment  for  damages  resulting  from  the 
delay  in  proceedings  by  reason  of  the  vacation  of  a  judg- 
ment.    The  trial  court  found  for  Palumbo,  and  declined  to 
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assess  against  him  the  f)enalty  or  additional  judgment 
asked  by  the  lumber  company.  The  lumber  company  ap- 
peals.— A  ffirmed, 

L,  M.  Kratz,  for  appellant. 

Crissmaai  d  Linville,  for  appellee. 

Preston,  J. — The  record  in  this  case  is  short,  but  it  is 
somewhat  mixed,  though  counsel  for  appellant  says  in  ar- 
gument that  the  facts  showing  that  it  is  entitled  to  the 
additional  judgment  are  lucidly  apparent  from  the  record. 
According  to  the  abstract,  Palumbo  is  the  plaintiff  and  ap- 
pellant, and  Mr.  Kratz  is  his  attorney;  and  the  lumber 
company  is  the  appellee,  and  Crissman  &  Linville  are  its  at- 
torneys. It  seems  that  the  original  case  was  entitled  W.  D. 
Jenkins  Lumber  Co.,  v,  Crumer  et  ah  Palumbo  was  one 
of  the  defendants  therein.  Palumbo  filed  a  petition  in 
equity  to  vacate  said  judgment,  and,  as  we  understand  it, 
this  was  by  a  separate  action,  wherein  Palumbo  denom- 
inated himself  plaintiff.  The  original  case  seems  to  have 
been  numbered  23433,  and  the  other,  24013.  On  this  ap- 
peal, the  lumber  company  is  referred  to  as  the  appellant  in 
some  places  and  as  appellee  in  others,  and  as  plaintiff  in 
soti^e  places,  and  as  defendant  in  others;  and  that  is  true 
as  to  Palumbo.  Palumbo  was  the  plaintiff  in  the  petition 
to  set  aside  the  decree,  and  was  appellee  in  the  first  ap- 
peal to  this  court.  These  matters,  with  the  wrong  desig- 
nation of  the  parties  appellant  and  appellee  on  this  appeal, 
doubtless  cause  the  confusion.  We  assume  from  the 
entire  record  that  the  lumber  company  is  the  appellant, 
and  is  asking  the  })enalty  or  additional  judgment  against 
Palumbo.  The  entire  record  and  the  notice  of  appeal  so 
show. 

It  appears  that,  on  October  22,  1914,  a  judgment  by  de- 
fault was  entered  in  favor  of  W.  D.  Jenkins  Lumber  Cqpa- 


Jan.  1920]       Palumbo  v.  Jenkins  Lbr.  Co.  135 

panv  against  Palumbo^  establishing  a  mechanics'  lien  and 
foreclosing  the  same  against  the  property  of  said  Palumbo, 
for  f 666.50.  On  December  15,  1914,  Palumbo  filed  in  the 
district  court  his  petition  in  equity  to  vacate  and  set  aside 
said  judgment  and  the  decree,  which  application  was  sus- 
tained, and  the  judgment  and  decree  against  Palumbo  set 
aside.  From  such  ruling  the  lumber  company  appealed 
to  the  Supreme  Court,  and  the  judgment  of  the  district  court 
was  reversed,  November  17,  1916.  W.  D.  Jenkins  Lvmber 
Co.  V,  Cmmer  Bro»,,  182  Iowa  161.  On  January  29,  1918, 
on  application  of  the  lumber  company,  the  district  court 
mafle  the  following  order: 

"January  29th.  In  accordance  with  procedendo  from 
the  Supreme  Court,  the  plaintiff's  petition  to  vacate  judg- 
ment is  dismissed  on  the  merits  at  plaintiff's  costs,  and 
judgment  accordingly.  Pursuant  to  Section  4099  of  the 
Code,  additional  judgment  is  rendered  in  favor  of  defendant, 
and  against  John  Palumbo,  plaintiff,  for  |66.65,  being  ten 
per  cent  damages  on  amount  of  original  judgment  affirmed.'* 

P^bruary  1,  1918,  Palumbo  filed  a  motion  to-set  aside 
the  judgment  of  f66.65,  above  referred  to.  The  motion  was 
entitled  John  Palumbo,  plaintiff,  v.  W.  D.  Jenkins  Lumber 
Co.,  defendant,  cause  No.  24013,  and  says: 

"Now  comes  plaintiff  in  the  abov.e-entitled  action,  and 
moves  that  the  order  and  judgment  made  and  entered  in 
the  above-entitled  action  in  the  sum  of  f66.65,  or  10  per 
cent  of  the  judgments  rendered  in  cause  No.  24013,  be  va- 
cated and  set  aside." 

The  grounds  of  the  motion  were : 

"That  no  judgment  for  ^666.50,  on  which  to  base  an 
additional  judgment  of  ten  per  cent,  was  ever  rendered  in 
case  No.  24013;  that  the  only  judgment  rendered  or  that 
could  be  rendered  in  said  case  was  for  costs  on  dismissal 
after  reversal,  and  Section  4099  of  the  Code  has  no  applica- 
tion; that  no  motion  was  ever  made  for  judgment,  and  no 
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notice  thereof  was  served  on  the  plaintiff;  that  the  court 
did  not  have  full  knowledge  of  the  facts ;  that  the  judgment 
for  (66.65  is  inequitable,  unconscionable,  and  oppressive; 
that  there  was  never  any  afQrmance  of  the  judgment  ren- 
dered in  said  cause." 

On  February  4,  1918,  said  motion  was  sustained,  and 
the  judgment  of  January  29th  for  f66.65  was  set  aside. 
Thereafter,  the  lumber  company  renewed  the  motion  for 
damages,  under  the  section  of  the  statute  before  cited.  Ap- 
pellant's contention  is  that  the  collection  of  its  judgment 
in  the  original  case  was  delayed  about  three  years  by  the 
wrongful  setting  aside  of  the  original  judgment  against 
Palumbo.  It  asked  that  the  penalty  or  additional  judg- 
ment be  entered  against  Palumbo  in  the  ease  wherein  Pa- 
lumbo was  plaintiff  in  the  application  to  set  aside  the  orig- 
inal judgment  and  decree,  using  the  judgment  in  the  other 
case  as  a  basis  for  computing  the  amount.  The  only  re- 
lief asked  in  the  action  to  set  aside  was  that  the  judgment 
and  decree  be  vacated.  The  trial  court  sustained  that  ap- 
plication! but  it  was  reversed  by  the  Supreme  Court;  and 
we  think  the  only  entry  that  could  be  made  in  that  case 
would  be  to  dismiss  Palumbo's  petition  to  vacate,  and  this 
was. done.  The  decree  vacating  the  original  judgment  was 
reversed  in  the  Supreme  Court,  and  not  affirmed.  The  stat- 
ute provides  for  assessing  additional  judg- 
1.  Appeal  and        ment  when  the  appeal  is  affirmed.     We  think 

■RROR :  rever-  ^'^ 

for'defay^^'      appellant's  contention  that  the  action  was 

wrongful,  in  the  sense  that  a  penalty  should 
be  imposed  therefor,  cannot  be  sustained.  Palumbo  had  a 
right  to  make  an  application  to  vacate  and  set  aside  the 
original  judgment  and  decree.  The  error  was  that  of  the 
trial  court,  as  it  turned  out  afterwards  on  appeal.  No 
bad  faith  is  shown  on  the  part  of  Palumbo  in  that  applica- 
tion. When  the  vacating  order  was  reversed,  that  leff  the 
appellant's  judgment  standing  against   Palumbo,  and  it 
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would  draw  interest  from  the  time  it  was  originally  entered; 
and  this  would  cover,  of  course,  the  three  years'  delay  com- 
plained of.  Ordinarily,  this  is  sufficient  compensation  for 
any  delay  occasioned  by  the  vacating  order,  in  the  absence 
of  bad  faith.  Perhaps  a  .case  might  arise  where  an  in- 
junction had  been  granted,  restraining  the  collection  of  a 
judgment  or  the  like,  which  might  justify  assessing  of  pen- 
alty or  additional  judgment.  But  we  have 
no  such  question  here.    It  is  further  con- 


2.  Appbal   axp 
rerer 


dainases:  disr      tended  by  appellant  thai  the  discretion  of 

cretloD. 

the  trial,  court,  referred  to  in  Section  4099» 
applies  only  to  the  amount;  that  the  statute  is  mandatory 
that  an  additional   judgment   must    be   entered    in    some 
amount.    We  are  of  opinion  that  there  is  a  discretion  in 
the  trial  court  whether  to  assess  any  penalty.    The  trial 
judge  is  on  the  ground,  and  can  ordinarily  understand  the 
situation  and  determine  whether  any  penalty  should  be  as- 
sessed.    We  think  appellant  was  not  entitled  to  any  addi- 
tional judgment  in  the  case  that  was  reversed,  nor  in  the 
original  case,  for  that  matter,  and  the  trial  court  properly 
set  aside  the  said  additional  judgment  of  |66.66,  and  prop- 
erly declined  to  enter  a  judgment  therefor  on  appellant's 
application  thereafter  to  do  so. 

Under  Section  243  of  the  Code,  the  court  had  authority 

to  set  aside  the  judgment  of  |66.65,  at  the  same  term  when 

attention   was  called  to  the  fact  that  it  had  been  improp- 

erly  and  erroneously  entered.    The  action  of  the  district 

court  is — Affirmed. 

Weavbr^  C-  J.,  Evans  and  Salinger,  J  J.,  concur. 
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Margaret  Roenxa,u,  Appellee,  v.  Daniel  Whitson,  Appel- 

lant 

HIGHWATS:    Equality  of.  Blgbt— Vehicles  and  Coasters.    The  drir- 

1  er  of  an  ordinary  carriage  drawn  by  horses,  and  a  party  of 
coasters  with  sleds,  may  lawfully  make  Joint  use  of  a  highway 
for  purposes  of  plecLSure,  and  neither  possesses  any  superiority 
of  right  over  the  other.  Use  of  a  country  road  for  coasting 
purposes  does  not  constitute  a  public  nuisance. 

KEOUOEKdE:    Failure  to  Maintain  Lookout  on.  Public  Boad.    One 

2  traveling  on  a  public  highway  muat  maintain  a  reasonable  look- 
out for  others  lawfully  thereon.  Evidence  reviewed,  and  held 
to  present  a  jury  question  on  the  issue  of  a  driver's  negligence, 
resulting  in  injury  to  a  party  of  coasters. 

KEOLIOENOE:     Imputed   Negligence— <}ommon   Enterprise — Ooast- 

3  ing  Party.  Principle  recognized  that  the  mere'  showing  that 
several  parties  were  engaged  in  a  common  enterprise  is  not 
sufficient  to  charge  one  with  the  negligence  of  another,  but  that 
it  must  further  appear  that  the  injured  person  had  the  right, 
or  assumed  the  right,  to  control  the  conduct  of  the  negligent 
person. 

NEGUGENOB:      Contributory    Negligence— Coasting   Party.      Bvl- 

4  dence  reviewed,  and  held  insufficient  to  show  contributory  neg- 
ligence per  ae  on  the  part  of  young  people  using  a  country  road 
for  coasting  purposes. 

HIGB[WATB:    Coasting  as  Criminal  Offense.    Coasting  on  the  public 

5  highway  in  the  ordinary  way  does  not  constitute  the  offense  of 
'racing,"  within  the  meaning  of  Sec.  6039,  Code,  1897. 


*«, 


HIGHWAYS:    Law  of  Boad— Applicability.    The  "law  of  the  road" 

6  — ^the  law  which  requires  persons  in  vehicles  meeting  on  the 
public  road  to  turn  to  the  right — is  applicable  to  the  driver  of 
a  horse-drawn  vehicle  who  meets  coasters  on  the  public  road. 
(Sec.  1569,  Code  Supp.,  1913.) 

NEGUGENCE:     Evidence— finfflciency.    One  may  not  say  that  he 

7  was  under  no  obligation  to  exercise  an  act  of  care  toward  an- 
other because  he  did  not  knovy  of  the  presence  of  such  other, 
when  the  facts  and  circumstances  would  Justify  a  finding  that, 
in  the  exercise  of  reasonable  care,  he  irouZd  haA)e  knovm  of  such 
presence. 
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NEQUOEirCB:  LMt  Clear  Cluxie^— WlMn  Doctrine  AppUcaUe. 
8  The  "last  clear  cbance"  doctrine  is  applicable  whenerer  two  par- 
ties are  concurrently  negligent,  but  one  of  the  parties  discovers 
the  negligence  of  the  other  in  such  time  that,  by  the  exercise 
of  reasonable  care,  he  might  have  avoided  the  injury,  and  does 
not  do  80. 


HIGHWAYS:    Knisance  Resulting  firom  BecUess  Use.    Principle  rec« 
9    ognised  that  the  use  of  any  vehicle  upon  a  public  highway  may 
be  of  such  nature  as  to  constitute  a  nuisance. 

Appeal  from  Pottawattamie  DistfOct  Court. — Earl  Pumts, 

Judge. 

Januaby  20, 1920. 

\  Action  at  law  to  recover  damages  for  personal  injury. 

Verdict  and  judgment  for  plaintiff,  and  the  defendant  ap- 
peals.— Affirmed. 

Tinley,  MitcheU,  Prjfor  d  Ross,  for  appellant. 

W.  H.  Killpack  and  F.  E,  Northrop,  for  appellee. 

Wbavbr^  G.  J. — ^The  plaintiff  was  injured  in  a  collision 
upon  a  public  road  between  a  coasting  sled  on  which  she 
was  riding  and  a  carriage  driven  by  the  defendant.    The 

highway  at  the  point  in  question  extends 

^  mSt^'of'         ^^^  ^^^  ^^<3^>  ^^^  ^be  ^^1  over  which  it 
^^aad^''       is  laid  has  its  ascending  slope  to  the  east. 


At  this  point,  the  roadway  is  narrowed 
somewhat  by  a  bank  or  cut  on  the  north,  but,  as  we  under- 
stand the  record,  the  improved  portion  of  the  road  is  wide 
enough  to  readily  permit  the  passage  of  teams  and  yehides 
meeting  there.  The  hill  or  slope  is  quite  long,  but  the 
coasters  do  not  appear  to  have  been  utilizing  its  entire 
length.  There  was  a  considerable  body  of  snow  on  the 
ground,  the  traveled  track  had  become  quite  icy,  and  the 
descending  sleds  acquired  a  high  rate  of  speed.  The  collision 
took  place  in  the  evening,  under  circumstances  substantially 
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as  follows :  The  coasting  party  was  made  up  of  seven  or  eight 
young  people,  who  were  making  use  of  one  or  more  small 
sleds,  carrying  but  one  or  two  riders  each,  and  a  so-called 
^'traveler,''  which  consisted  of  two'  narrow  sleds,  coupled 
tandem  fashion,  with  a  plank  or  board  laid  lengthwise  over 
them.  This  vehicle  would  carry  four  or  more  riders.  The 
appellant  lived  several  miles  from  the  place  of  the  accident. 
He, had  been  over  this  road  a  few  times,  but  not  in  the  win- 
ter season.  On  the  evening  in  question,  with  a  covered  bug- 
gy and  team  of  two  horses,  he  had  driven  to  the  house  of  a 
neighbor,  where  his  companion,  a  young  woman,  joined 
him  for  a  ride.  In  the  course  of  their  drive,  they  reached 
the  east  and  west  road  first  mentioned,  some  distance  west 
of  the  foot  of  the  hill,  and  there  turned  eastward.  It  so 
happened  that,  about  this  time,  two  young  men  of  the  coast- 
ing party,  with  plaintiff  and  another  young  woman,  took 
the  traveler,  and  went  east  to  the  top  of  the  first  hill,  for 
the  purpose  of  making  a  trip  down  the  western  slope.  They 
left  three  younger  members  of  the  party  at  the  foot  of  the 
hill,  with  instructions  to  warn  anyone  who  might  chance 
to  be  traveling  the  road  eastward;  and  thus  avoid  possible 
collision.  The  party  with  the  traveler  appears  to  have 
reached  the  top,  or  near  the  top,  of  the  hill  before  the  de- 
fendant and  his  companion,  approaching  from  the  west, 
were  seen  or  heard  by  the  watchers  at  the  foot.  When  they 
were  discovered,  one  of  the  three  watchers  ran  eastward, 
shouting  to  the  coasters,  thinking  he  could  stop  them  be- 
fore they  started  down ;  but  he  was  too  late,  and  the  party 
was  on  its  wav  before  the  rid^s  could  receive  the  warn- 
ing.  At  about  the  same  time,  defendant  readied  the  place 
where  the  other  watchers,  a  boy  and  girl,  were  stationed 
at  the  foot  of  tlie  hill.  Both  these  youngsters  testify  that 
each  called  out  to  the  defendant  that  a  sled  was  coming 
down  the  hill,  but  he  did  not  heed  them,  and  went  on.  I>e- 
fendant  and  the  young  woman  with   him  both  say  they 


\ 
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heard  the  boj  and  girl  call  out  something,  but  they  did  not 
understand  what  was  said. 

It  ftbould  also  be  said,  with  reference  to  tbp  coasters, 
that  thej  w^e  loaded  on  the  long  and  narrow  traveler,  one 
young  man  lying  on  his  face,  and  managing  the  steering 
with  his  hands,  and  the  other  young  man  either  lay  or  sat 
on  the  first,  carrying  an  electric  flashlight,  pointing  forward, 
while  the  two  young  women  sat  farther  to  the  rear.  The 
\  meeting  took  place  at  a  distance  not  clearly  shown  to  the 

I  east  of  the  point  where  defendant  passed  the  boy  and  girl. 

He  does  not  seem  to  ha?e  realized  the  peril  of  the  situation, 
\  until  the  coasting  party  was  almost  upon  him.    He  then 

I  reined  his  team,  or  the  team  in  its  fright  swerved  of  its  own 

I  motion,  to  the  right ;  and,  as  it  turned,  the  '^traveler,^'  with 

its  load  of  coasters,  came  in  contact  with  a  wheel  of  the 
!  carriage.    The  collision  was  not  fully  ^^head  on,^'  but  its 

force  was  sufficient  to  break  a  spoke  in  the  wheel  of  defend- 
I  ant's  carriage  and  <me  of  the  runners  on  the  coasting  sled, 

which  was  upset,  with  its  load.    The  defendant  paused 
'  long  enou^  to  check  his  frightened  team,  and,  after  look- 

ing badi  at  the  coasters,  drove  on.  In  this  collision,  the 
plaintiff  sustained  very  severe  bruises  of  her  person  gen- 
erally, and  a  comminuted  fracture  of  her  left  upper  arm, 
near  the  shoulder.  Her  injuries  were  followed  by  blood 
poisoning,  necessitating  somewhat  protracted  hospital  treat- 
ment, as  well  as  care,  treatment,  and  nursing  in  her  own 
home,  and  a  resultant  eaqpenditure  of  considerable  labor 
and  expense. 

A  medical  expert,  testifying  from  an  examination  made 
at  the  time  of  the  trial  below,  says  that  plaintiff's  injuries 
baye  left  her  with  only  a  limited  use  of  her  arm.  He  says 
the  arm  is  ''not  nearly  as  good,  and  never  will  be  as  good  as 
formerly;  the  deformity  is  great,  and  the  motion  very  lim- 
ited.'' 

The  n^Ug^kce  chaiiged  against  defendant  is  his  alleged 
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carelessness  or  recklessness  in  driving  on  up  the  hill^  after 
having  been  warned  of  the  situation  by  the  watchers  at  the 
foot  of  the  hill ;  also  by  the  flashlight  carried  by  the  coasters^ 
and  the  further  warning  given  by  their  outcries  as  they 
started  down  the  slope.  Negligence  is  also  charged  in  de- 
fendant's allied  failure  to  turn  to  the  right  sufficiently  to 
allow  the  coasters  to  pass  in  safety.  That  the  boy  and  girl 
at  the  foot  of  the  hill  did  call  out  warnings  to  the  defend- 
ant is  not  seriously  questioned,  but  it  is  claimed  for  defend- 
ant that  they  were  not  given  in-  a  manner  enabling  him  or 
his  companion  to  understand  their  meaning,  and  that  he 
could  not  and  did  not  comprehend  therefrom  that  a  sled 
was  descending  the  hill.  He  admits  that,  as  he  proceeded, 
and  before  reaching  the  place  of  collision^  he  saw  the  light. 
He  says,  however,  that  he  did  not  at  first  realize  that  the 
light  was  moving,  and  that, -as  soon  as  he  did  discover  it 
to, be  in  motion,  he  at  once  sought  to  turn  out  of  the  track; 
but,  before  he  had  fully  accomplished  his  purpose,  the 
''traveler"  went  quickly  by.  The  persons  standing  at  tl^ 
foot  of  the  hill  say  that  the  light  on  the  traveler  was  visible 
from  the  point  of  its  starting,  all  the  way  down,  and  that 
the  shouts  of  the  riders  were  continuous  and  audible.  Those 
on  the  traveler  unite  in  saying  that  they  shouted  an  alarm 
to  "clear  the  way,"  or  words  to  that  effect,  from  the  time 
their  descent  began,  and  that  the  light  was  pointed  forward, 
though,  as  we  infer,  with  a  downward  slant,  to  illuminate 
the  path  for  the  benefit  of  the  steerer.  The  traveler  was  a 
narrow  contrivance,  the  sleds  and  the  connecting  plank  be- 
ing only  about  12  or  15  inches,  at  most,  in  width.  The 
trodden  or  icy  path  in  the  road  had  been  broken  and  worn 
to  some  extent  by  auto  cars,  and  the  riders*  on  this  last  un- 
fortunate trip  say  that  the  traveler  was  kept  with  its  right 
runner  in  the  right-hand  auto  track,  as  they  went  down  the 
hill. 

While  the  foregoing  is  not  a  full  statement  of  the  tesU- 
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mufaj,  we  have  mentioned  enough  to  illustrate  the  tendency 
and  general  effect  of  the  showing  made  by  the  contending 
XMurties.  At  the  close  of  the  evidence  in  chief  for  the  plain- 
tiff, defendant  moved  for  a  directed  verdict  in  his  favor,  on 
gronnds  the  substance  of  which  is : 

(1)  That  there  was  no  evidence  to  support  a  finding  of 
B^ligence  on  part  of  the  defendant ;  and 

(2)  That  plaintiff  shows  herself  chargeable  with  con- 
tributory negligence,  as  a  matter  of  law. 

The  motion  having  been  denied,  the  defendant  intro- 
duced his  evidence,  and  thereafter  renewed  his  motion  for 
a  directed  verdict.  This  also  was  denied.  The  jury  re- 
turned a  verdict  for  plaintiff  for  f2,286.  Defendant  ap- 
peals. 

I.  Appellant's  principal  reliance  for  a  reversal  of  the 
judgm^it  below  is  upon  the  two  propositions  assigned  by 
him  for  a  directed  verdict :  the  insufficiency  of  the  evidence 
to  support  a  finding  of  negligence  on  his  part,  and  the  con- 
clusiveness of  the  showing  of  plaintiff's  own  negligence. 

While  not  in  terms  denying  the  lawfulness  of  the  use 
of  a  country  highway  for  coasting  purposes  under  ordinary 
circumstances,  appellant's  argument,  in  many  of  its  assump- 
tions and  inferences,  seems  grounded  on  the  thought  that, 
,  as  between  the  defendant,  driving  an  ordinary  wheeled  car- 
riagey  drawn  by  horses,  and  the  party  of  coasters,  moving 
over  the  same  public  road  on  a  sled  propelled  by  their  own 
weight,  the  sujferiority  of  right  is  with  the  former.    "Sure- 
ly," say  counsel,  "the  defendant  had  a  right  to  drive  up  the 
hill  in  the  beaten  or  traveled  way  upon  this  public  road." 
This  Jnaj  be  conceded ;  but  it  by  no  means  answers  or  avoids 
the  plaintiff's  complaint  if,  as  a  matter  of  law,  she  was  also 
clothed  with  a  like  right  to  come  down  the  hill  "in  the 
beflten  or  traveled  way."    The  right  which  any  person  has 
to  nse  the  public  road  in  going  from  place  to  place  is  a  right 
which  he  holds  in  common,  as  one  of  the  public.    Each  and 
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every  person  exercising  a  common  or  public  right  is  bound 
to  do-  so  with  reasonable  regard  to  the  safety  of  others  law- 
fully claiming  a  like  privilege.  So  far  as  the  highway  is 
concerned^  the  law  recognizes  no  favorites  in  its  use.  The 
titled  traveler,  with  his  "coach  and  six"  and  outriders,  has 
no  higher  or  better  right  in  the  public  road  than  has  the 
patient  squaw,  with  her  pony,  dragging  the  primitive  trav- 
ois  which  bears  her  load  of  blankets.  And,  barring  only  the 
I'eservation  that  the  vehicle  shall  not  be  a  kind  destructive 
of  the  public  use  of  the  road,  or  otherwise  constituting  a 
nuisance,  the  law,  in  the  absence  of  statute  at  least,  does  not 
close  the  road  against  any  form  or  method  of  travel  or  trans- 
portation known  to  man.  Nor  does  the  law  limit  such  pub- 
lic right  to  the  use  of  the  highway  as  a  mere  artery  or  con- 
duit of  business  or  commerce.  More  and  more,  as  the  years 
go  by,  are  the  public  ways  crowded  with  those  who  walk  or 
ride  or  drive  for  the  mere  pleasure  of  it,  or  as  a  restful 
change  from  their  labors,  or  as  a  matter  of  exercise,  taken  for 
the  promotion  of  health.  No  practicable  motive  power  has 
yet  been  developed  which  is,  in  itself,  unlawful  for  use  upon 
the  highway.  The  subjec^tion  of  steam,  gas,  and  electricity 
to  such  uses  is  already  an  accomplished  fact.  Nor  is  gravity, 
that  most  universal  and  potent  of  all  nature's  forces,  over- 
looked.  The  bicycle  rider  coasts  down  the  hills,  and  the  au- 
tomobile driver  does  the  same,  and  utilizes  the  momentum 
thus  acquired  to  carry  him  far  up  the  opposite  slope;  and 
in  so  doing,  neither  of  them  abuses  his  lawful  right  to  the 
use  of  the  road. 

Nor  is  the  right  lost  or  forfeited  because  the  use  being 
made  of  the  road  is  merely  one  of  the  movements  in  some 
amusement  or  sport.  If,  for  example,  a  company  of  boys, 
playing  "fox  and  hounds,'-  lay  out  a  course  which  takes 
pursuer  and  pursued  along  the  traveled  road,  they  are  no 
less  entitled  to  the  rights,  privileges,  and  protections  which 
pertain  to  the  public  use  of  such  road  than  would  be  theirs 
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if  thej  were  soberly  making  their  way  to  .school,  or  to  a 
faneral.  Speaking  to  this  point,  the  Wisconsin  court  hafi 
said: 

^^It  would  seem  to  be  reasonable  that^  if  the  person  in< 
jured,  whether  an  infant  or  an  adult,  was>  in  a  proper  sense, 
traveling  on  the  sidewalk,  it  should  not  be  an  objection  to 
his  recovery  that,  at  the  same  time,  he  was  indulging  in 
play  or  pastime  not  inconsistent  with  his  being  a  traveler, 
also.  A  person  traveling  from  place  to  place  on  a  side- 
walk  is  a  traveler  thereon.  He  is  going  somewhere.  It 
makes  no  difference  whether  it  is  for  business  or  for  pleas- 
ure, or  merely  to  gratify  an  idle  curiosity."  Beed  v. 
City  of  Madison,  83  Wis.  171. 

See,  also,  Beaudin  v.  Boy  City,  136  Mich.  333  (99  N. 
W.  285) ;  Hutchknson  v.  Town  of  Concord,  41  Vt  271 ; 
Faiakner  v.  City  of  Aurora,  88  Ind.  130;  Lynch 
V.  Public  Service  Corp,,  82  N.  J.  L.  712  (83  Atl.  3ffi) ;  Bur- 
ford  V.  City  of  Grand  Rapids,  53  Mich.  98 ;  Jackson  v.  Cos- 
fie,  80  Me.  119. 

Proceeding,  then,  on  the  theory  that  plaintiff  and  de- 
fendant were  both  lawfully  in  the  road,  the  question  of  de- 
fendant's liability  or  nonliability  for  the  injury  to  plaintiff 

becomes  one  for  the  application  of  the  well- 

^  2ito«^^maiii-  settled  principles  of  the  law  of  negligence. 

SS?ur*J!S2i  ""^    While  it  was  defendant's  right  to  travel  the 

road  along  its  beaten  track,  he  must  be  held 

to  hava  known  the  equal  right  of  others  to  also  use  the  same 

path  in  either  direction,  and  was,  therefore,  charged  with 

the  duty  of  maintaining  a- reasonable  outlook  upon  the  way 

before  him,  to  ascertain  the  approach  of  other  travelers  and, 

bj  a  seasonable  turn  to  the  right,  avoid  any  collision,  the 

danger  of  which  he  saw,  or,  by  the  exercise  of  reasonable 

care   ought  to  have  seen.    True,  a  conclusion  of  n^ligence 

bv  either  party  would  not  necessarily  or  properly  follow 

from  the  mere  fact  that  the  vehicles  came  into  collision  in 
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the  darkness  of  night,  there  being  no  evidence  of  facts  or 
circumstances  from  which  the  jury  could  find  that  reason- 
able care  on  the  part  of  either  would  have  prevented  the 
accident.  But  the  record  is  not  void  of  significant  attend- 
ant circumstances  and  pertinent  evidence  to  sustain  a  jury 
finding  that  defendant  was  negligent  in  this  respect. 

Oiving  the  testimony  its  most  favorable  construction 
in  support  of  the  verdict  returned,  it  was  shown  that  de- 
fendant was  warned  of  the  danger  while  still  at  the  foot  of 
the  hill ;  he  saw  the  flashlight  at  a  distance  which,  he  con- 
cedes, may  have  been  200  feet,  and  other  evidence  tends  to 
show  it  was  plainly  visible  all  the  way  down  to  the  point 
where  the  watchers  were  stationed ;  the  coasters  were  mak- 
ing loud  outcries  for  a  clear  way,  from  the  instant  of  their 
start  down  the  slope,  cries  which  were  audible  at  the  foot 
of  the  hill ;  and  the  darkness  itself  was  a  patent  fact,  call- 
ing for  caution  on  his  part;  and  this  is  especially  true  if, 
as  he  says,  he  was  driving  a  fractious  or  "outlaw"  team  of 
horses,  liable  to  make  trouble  when  frightened.  Neverthe- 
less, he  drove  steadily  ahead,  occupying  nearly,  if  not  all, 
the  traveled  track,  up  to  nearly  or  quite  the  instant  of  col- 
lision. It  is  argued  by  counsel  that  he  did  yield  the  road, 
in  part  at  least;  but  the  jury  could  well  have  found  other- 
wise. 

The  coasting  sled,  as  we  have  seen,  was  a  narrow  con- 
trivance, not  more  than  12  to  15  inches  wide,  and  some  8 
feet  in  length.  On  this  vehicle,  the  two  young  men  were 
lying  at  length,  one  over  the  other;  while  one  of  the  young 
women  sat  farther  back,  with  her  feet  on  the  plank,  and 
holding  up  the  feet  of  her  companion,  who  sat  behind  her. 
They  descended  the  hill  with  the  right  sled  runner  in  the 
north  or  right-hand  auto  track.  Thus  it  will  be  seen,  if 
the  testimony  be  true,  that  this  narrow  vehicle  and  its  load 
of  riders  were^  at  every  point  of  its  descent,  well  within 
the  north  half  of  the  beaten  track ;  and,  had  the  defendant 
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yielded  one  half  of  the  tnck^  there  would  have  been  n6 
collision.    That,  under  such  corroboration  of  circumstances,, 
the  jury  could  properly  find  the  defendant  negligent  is  too 
clear  for  debate. 

The  remaining  inquiry  is  whether  the  jury  should  have 
found  the  plaintiff  guilty  of  contributory  negligence,  and 
therefore  not  entitled  to  damages.    In  the  discussion  of 

this  proposition,  appellant  has  argued  that 

a.  Neouobkcb:  ,  \  IT  . 

imputed  negu-     the  members  of  the  coasting  party    were 

gence:  common  o    *r        ^ 

^t^riBe:  engaged  in  a  joint  enterprise,  and  that  the 

n^ligence  of  each  is  imputable  to  all.  We 
hardly  think  that  the  facts  shown  justify  an  application  of 
this  rule.  Plaintiff  is  not  shown  to  have  owned  or  had  any 
possession  or  control  of  the  coaster,  or  its  use  or  manage- 
meut.  She  had  not  before  taken  any  ride  upon  it,  and  the 
fair  inference  to  lie  drawn  from  the  situation  is  that  she 
was  taking  this  ride  at  the  invitation  of  the  young  men 

who  had  the  vehicle  in  charge.    But,  even 

*'  eonSbuSS*       ^'  ^^^  ^^^^  Contended  for  were  to  be  applied, 

^Sff^^ity.     w®  think  there  was  no  such  absence  of  care 

shown  on  part  of  any  person  connected  with 
the  party  as  to  make  the  question  of  contributory  negligence 
one  of  law.  They  did,  at  least,  show  some  appreciation  of 
their  duty  in  the  premises  by  stationing  watchers  at  the  foot 
of  the  hill,  to  give  warning  to  any  traveler  chancing  to  ap- 
proach from  the  west,  and  by  displaying  a  light,  visible  the 
whole  length  of  their  course,  and  by  shouts  audible,  appar- 
ently, to  any  traveler  within  the  zone  of  danger ;  and  this, 
to  say  the  least,  entitled  plaintiff  to  go  to  the  jury  lipon  the 
qnestion  whether  she,  by  her  own  fault,  contributed  to  the 
injury  of  which  she  complains. 

This  case,  in  many  of  its  essential  features,  has  a  close 
counterpart  in  Lynch  v.  Public  Service  Corp.,  82  N.  J.  L.  712 
{83  AtL  382) .  The  facts  in  that  case  are,  to  an  extent,  quite 
parallel  with  those  of  the  case  at  bar,  except  that  the  acci- 
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deot  there  considered  took  place  upou  the  street  of  a  large 
city,  instead  of  a  country  road,  and  the  vehicle  with  which 
the  sled  collided  was  a  street  car^  instead  of  an  ordinary 
carriage, — a  difference  tending  very  strongly  in  favor  of  the 
street  car  company,  which  was,  nevertheless,  held  liable  In 
damages*  The  circumstances,  stated  more  in  detail,  were  as 
follows : 

Mountclair  Avenue  in  the  city  of  Newark  runs  east  and 
west,  and  is  crossed  at  the  foot  of  a  hill  by  Prospect  Ave- 
nue, on  which  a  street  railway  is  operated.  The  hill  on 
Mountclair  Avenue  affords  a  coasting  place,  on  which  young 
people  gathered  for  the  sport.  As  in  the  instant  case,  some 
made  use  of  small  sleds,  while  others  united  in  using  a  long 
coaster.  The  momentum  acquired  in  the  descent  was  suffi- 
cieot  to  carry  the  sleds  to  and  across  the  street  car  track 
on  Prospect,  and,  to  avoid  collision  there,  some  of  the  boys 
would  ordinarily  be  standing  near  the  crossing,  and  give 
signals  of  some  kind.  On  the  occasion  in  question,  a  young 
man  stood  at  the  corner,  and  signaled  the  sleds  to  come 
down.  After  this  was  done,  he  discovered  a  car  approach- 
ing, and  signaled  it  to  stop.  His  signal  was  not  acted  upon, 
and  a  collision  occurred  between  the  car  and  the  large  coast- 
er, injuring  the  plaintiff,  a  girl  of  13  years.  On  trial  of  an 
action  brought  against  the  car  company  for  damages,  the 
trial  court  held  that  no  cause  of  action  had  been  shown, 
and  defeated  the  plaintiff.  The  theory  of  the  trial  court  in 
so  ruling  was  very  like  that  of  the.  appellant  in  this  case, 
and,  while  not  holding  that  coasting  on  a  public  street  is,  at 
all  times  and  under  all  circumstances,  a  nuisance,  it  yet 
ruled  that  to  indulge  in  such  coasting  without  any  brake  or 
other  device  to  stop  the  sled  if  occasion  requires,  is  a 
nuisance,  and  that  one  indulging  in  such  sport  on  the  street 
is  not  in  the  rightful  use  of  the  public  way.  On  appeal, 
that  judgment  was  reversed,  the  court  saying,  among  other 
things: 


Jan.  1920]  Bobnnau  v.  Whitson.  Ii9 

''We  think  the  view  taken  of  the  case  by  the  trial  conrt 
was  erroneous.  The  granting  of  the  nonsuit  at  the  close  of 
the  p]aintiff*8  case  could  be  justified  only  upon  the  ground 
that  the  act  of  the  plaintiff  was  a  public  nuisance, — ^in  fact, 
a  nuisance  per  se,  the  existence  or  nonexistence  of  which 
is  admittedly  a  question  of  law^  purely.  If  the  act  was  not 
a  public  nuisance,  then  whether  or  not  the  particular  thing, 
act,  omission^  or  use  of  property  complained  of  was,  in  fact, 
a  nuisance  was  to  be  determined  by  the  jury.  21  Am.  ft  Eng. 
E^ncyc.  p.  621-" 

We  cannot  concede  that  coasting  upon  a  public  street 
is  an  illegal  act,  so  as  to  constitute  it  a  public  nuisance. 
Public  highways  are  intended  for  pleasure  uses,  as  well  as 
business  uses ;  and  it  is  difficult  to  see  why  a  sled,  coasting 
downhill,  should  be  said  to  be  a  public  nuisance,  any  more 
than  a  sleigh,  drawn  by  bourses,  going  down  the  same  high- 
way. 

The  matter  of  the  coasting  or  sled  riding  in  a  public 
street  has  been  a  subject  of  decision  in  several  jurisdictions ; 
and  we  agree  with  the  contention  of  the  plaintiff  in  error 
that  the  most  logical  opinion  upon  the  subject  is  that  of 
Justice  Cooley  in  the  case  of  Burford  v.  City  of  Grand  Bap- 
ids,  53  Mich.  98  ( 18  N.  W.  571,  51  Am.  Rep.  105) ,  where  he 
held  that: 

^'Coasting  does  no't  necessarily  interfere  with  the  cus- 
tomary use  of  the  street,  and  might  be  indulged  in  with  no 
serious  inconvenience  to  anyone,  not  only  in  many  places 
in  the  country  towns,  but  even  within  the  limits  of  incor- 
porated cities  and  villages.    We  are  accustomed  to  make  our 
public  ways  four  rods  in  width,  but  it  is  not  expected  that 
the  whole  four  rods  will  be  occupied  for  travel;  and  it  is 
possible  to  make  use  of  parts  of  the  public  highway  with- 
out encroaching  at  all  upon  the  portions  kept  in  repair  and 
used  for  passage.    *     *     *    It  could  not  be  seriously  con- 
tended tbat  for  the  municipal  authorities  to  permit  coasting 
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upon  such  a  street  would  be  to  license  a  public  nuisance. 
On  the  contrary,  as  the  sport  is  healthful  and  exhilarating^ 
it  seems  sufficiently  proper^  if  the  street  is  not  put  to  other 
public  use,  that  this  diversion  be  allowed,  if  not  expressly 
sanctioned.  The  sport  itself  is  not  entirely  foreign  to  the 
purposes  for  which  public  ways  are  established ;  for  the  use 
of  these  ways  for  pleasure  riding  is  perfectly  legitimate,  and 
coasting  is  only  pleasure  riding  in  a  series  of  short  trips, 
repeated  over  the  ^me  road,  not  differing  essentially  from 
the  riding  in  sleighs,  of  which  so  much  is  seen  on  the  streets 
of  northern  cities,  when  suitable  weather  and  proper  condi- 
tions invite  to  their  enjoyment." 

There  are  other  authorities  on  the  question  discussed, 
but  further  citations  do  not  seem  necessary.  After  con- 
siderable research,  we  find  none  out  of  harmony  with  those 
already  mentioned,  unless  it  be  McCarthy  v.  City  of  Port- 
land, 67  Me.  167,  where  the  court,  in  deciding  that  a  person 
racing  horses  on  a  city  street  has  no  right  of  action  against 
the  city  for  damages  if  his  horse  is  injured  by  a  defect  in 
the  street,  goes  far  enough  afield  to  suggest,  by  way  of  il- 
lustration, that  a  boy  dragging  his  sled  to  school  may  law- 
fully mount  it,  and  ride  so  /ar  as  a  friendly  hill  in  the  road 
may  carry  him  on  his  way  to  the  schoolhouse;  yet;  if  he  so 
far  forgets  the  strict  rules  of  Puritan  propriety  as  to  stop 
at  the  foot  of  the  hill  and  trudge  back  again  to  the  top  for 
another  slide,  for  the  pure  fun  of  the  thing,  he  becomes  an 
outlaw  or  trespasser  in  the  highway,  bereft  of  the  privileges 
and  protections  of  an  ordinary  traveler. 

The  holding  was  bald  dictum;  and,  so  far  as  we  have 
discovered,  has  never  been  followed  elsewhere.  Indeed,  that 
court  itself  seems  very  soon  to  have  ignored  the  precedent, 
by  holding,  in  Jackson  v.  Oastle,  80  Me.  119  (13  Atl.  49), 
that  coasting  in  a  public  street  even  when  ''accompanied  by 
boisterous  conduct,  is  not  necessarily  unlawful." 

II.  That  the  use  of  a  public  road  for  such  sport  may  be 
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a  proper  subject  for  l^slative  or  police  regulation  need  not 
be  denied;  but,  as  has  been  said  by  the  Illinois  court,  the 

right  to  regulate  necessarily  assumes  the 

5.  HiQBWAYB :  lawfulness  of  that  which  is  to  be  regulated. 
^SSS&  Sffense.  City  of  Chicago  v.  Keefe,  114  111.  222.  Coun- 
sel have  called  our  attention  to  Code  Sec- 
tion 5039,  which  forbids  racing  upon  the  public  highway, 
and  makes  it  a  misdemeanor  to  drive  upon  a  high- 
way in  a  manner  likely  to  endanger  the  persons  or  lives  of 
others.  We  are  unable,  however,  to  discover  any  application 
of  tbis  statute  to  the  case  before  us.  Under  no  fair  con* 
stroction  of  the  language  can  the  plaintiff  be  said  to  have 
been  racing  on  the  highway.  And  if  we  confine  our  attention 
to  the  last  clause  of  the  statute,  imposing  a  penalty  upon 
driving  ''in  such  manner  as  to  endang^  the  persons  or  lives 
of  others,"  we  still  find  nothing  to  aid  us  at  this  juncture. 
It  fixes  no  specific  limit  to  the  speed  at  which  one  may  ride 
or  drive.  It  becomes  legally  wrong  only  when  indulged  in 
at  a  time  or  place  or  in  a  manner  which,  under  all  the  at- 
t^otdant  circumstances,  makes  it  a  menace  to  the  safety  of 
others.  The  record  in  this  case  presents  no  facts  on  which 
to  predicate  a  finding  of  that  nature. 

III.  Counsel  argue  that  the  statute.  Code  Section  1569, 
prescribing  the  so-called  law  of ^  the  road,  which  makes  it 
the  duty  of  persons  on  horseback  or  vehicles  meeting  upon 

the  highway  to  give  one  half  the  road  by 

6.  HiaawATs :         seasonably  turning  to  the  right,  can  have  no 

lAw  of  road:  ,.     -,  .  , 

•ppUcaMiity.       application    to    a   meeting    on    the    road 

between    the   rider   of   a    sled    or    coaster 
and   a  p^son  who  is  operating  a  vehicle  of  any  other' 
description.    We  see  no  valid  ground  on  which  to  draw  this 
distinction,  or  to  justify  us  in  judicially  engrafting  upon 
the  stBtnte  an  exception  which  the  legislature  did  not  make. 
The  statute  makes  no  attempt  to  classify  vehicles,  or  to  in- 
clude within  its  terms  one  or  more  to  the  exclusion  of  oth- 
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ers.  We  have  held  that  a  bicycle  is  to  be  considered  a  ve- 
hicle, and  its  rider  entitled  to  the  benefit  of  the  law  of  the 
road  (Cook  v.  Fogwrty,  103  Iowa  500,  504) ;  and,  if  we  once 
concede  that  any  particular  vehicle  may  be  lawfully  used 
on  a  public  road,  its  inclusion  within  the  effect  of  the  "law 
of  the  road"  is  clearly  inevitable.  It  is  quite  possible  that 
this  may,  at  times,  work  an  apparent  hardship,  as  between 
a  comparatively  slow-moving  vehicle  and  one  which  moves 
more  swiftly  or  more  silently,  but  such  inconveniences  or 
disadvantages  are  inevitable,  unless  we  destroy  the  equality 
of  right  which  makes  the  highway  about  the  only  place  left 
where  every  man,  no  matter  how  humble,  is  the  peer  of  ev- 
ery other  man,  no  matter  how  exalted.  The  universality 
of  this  right  and  use  makes  it  incumbent  on  each  person  to 
exercise  it  with  a  reasonable  degree  of  vigilance  to  avoid  in- 
terference with  others.  This  duty  observed,  collisions  and 
accidents  will  be  few,  even  though  annoyances  multiply  with 
the  multiplication  of  methods  of  transportation  and  loco- 
motion. 

The  objection  appellant  makes  to  an  application  of  the 
statutory  law  of  the  road  in  favor  of  a  coaster  descending 
a  hill,  and  meeting  an  ordinary  vehicle  ascending,  was  con- 
sidered by  the  Minnesota  court  in  the  recent  case  of  Tertill 
V.  Virginia  Brewing  Co.,  130  Minn.  46  (153  N.  W.  136),  and 
held  not  to  be  well  taken.  It  was  also  there  held  not  to  be 
contributory  negligence,  as  a  matter  of  law,  for  coasters  to 
descend  a  hill  in  a  manner  altogether  similar  to  that  which 
was  adopted  by  the  young  people  in  the  case  at  bar. 

Counsel  say  that  the  failure  of  the  defendant  to  turn  to 
the  right  was  not  the  proximate  cause  of  the  collision,  and 
that,  unless  there  is  something  in  the  record  to  show  that  he 

heard  and  heeded  and  understood  the  call 
7.  NBGLionrcB :       made  to  him  at  the  bottom  of  the  hill,  there 

eTldence : 

sufficiency.  is  nothing  to  show  that  he  knew  that  plain- 

tiff and  her  associates  were  coming  down 
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the  hill.  This  is  a  requirement  which  the  law  does  not  im- 
pofle  on  the  plaintiff.  .She  is  not  bound  to  show  afflrmatiye- 
Ij  that  '^he  heard  and  heeded  and  understood"  the  warning. 
Practically  no  charge  of  negligence  could  ever  be  established 
under  such  rule,  for  the  defendant  would  only  have  to  say. 
"I  did  not  hear.  I  did  not  understand.  I  did  not  heed. 
I  did  not  know,"  to  be  immune  from  liability.  To  sus- 
tain a  finding  of  negligence,  plaintiff  need  go  no  fur- 
ther than  to  show  facts  from  which  the  jury  may  find 
that,  notwithstanding  his  denials,  the  defendant  did  hear 
and  understand,  or  that,  sls  a  reasonably  prudent  and  intel- 
ligent person,  he  ought  to  have  known  and  recognized  the 
danger  and  avoided  it.  If  the  jury  believed  the  plaintiff 
and  her  witnesses,  such  a  finding  was  quite  inevitable. 

In  our  judgment,  the  trial  court  did  not  err  in  refusing 
to  rule,  as  a  matter  of  law,  that  plaintiff  had  failed  to  make 
a  case  for  the  jury  on  the  question  of  defendant's  negli- 
jgence,  or  in  refusing  to  hold,  as  a  matter  of  law,  that  she 
was  guilty  of  contributory  negligence. 

IV.  The  trial  court  instructed  the  jury  upon  the  rule 
of  the  last  clear  chance,  and  appellant  assigns  error  thereon. 

The  evidence  appears  to  us  to  warrant  the 

a.  NmotsiaBscK:       instruction.     If,  for  the  sake  of  the  argu- 

rbADceT  wben      ment,  it  be  assumed  that  plaintiff  was  neg- 

pUcBbie.  ligent,  or  that  the  jury  could  have  found  her 

negligent  in  attempting  the  ride  down  the 

hill,  it  was  also  within  the  province  of  the  jury,  under  the 

evidence,  to  find  that  defendant,  before  proceeding  up  the 

bill,  was  warned  that  the  sled  was  coming,  and  could  see  the 

Ugbt  carried  by  the  coasters,  and  hear  their  shouts  as  they 

eame   giving  him  ample  time  to  swing  out  of  the  road,  or  at 

least  to  yield  the  half  of  the  beaten  path,  thereby  giving  the 

coaster,  following  the  north  auto  wheel  track,  room  to  pass 

safetv, — ^all  of  which  could  have  been  found  from  the 

te«timoxiy-      It  in  difficult  to  conceive  a  more  typical  case 
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calling  for  consideration  of  the  ''last  clear  chance."  To 
permit  suQh  safe  passage,  defendant  was  not  required  to 
abandon  the  beaten  path  for  even  a  slight  turn  to  the  right : 
sufficient  to  bring  the  left  wheels  of  his  carriage  to  or  slight- 
ly past  the  median  line  of  the  path  would  have  met  all  re- 
quirements, and  the  accident  would  not  have  occurred.  The 
assumption  of  fact  by  counsel  that  neither  party  discovered 
the  other  until  it  was  too  late  to  avoid  the  collision,  aoid 
that,  therefore,  the  doctrine  of  the  last  clear  chance  is  in- 
applicable, is  not  borne  out  by  the  record.  It  may  be  true 
that  defendant  did  not  fully  awake  to  a  realization  of  the 
peril  until  too  late ;  but,  if  he  received  timely  warning  from 
the  watchers  at  the  foot  of  the  hiill,  or  saw  or  heard  that 
which  ought  to  have  led  him,  as  a  man  of  ordinary  prudence, 
to  turn  aside  sufficiently  to  prevent  a  collision,  and  did  not 
do  so,  he  was  negligent;  and  it  is  no  defense  to  plaintiff's 
claim  to  say  that  she  was  originally  negligent  in  attempt- 
ing the  ride. 

Counsel  question  the  decision  fotind  in  Bruggeman  v,  II- 
Unois  Cent.  R.  Co.,  147  Iowa  187,  as  lacking  clearness  in 
statement  of  the  doctrine  of  the  last  clear  chance  and  the 
principle  upon  which  it  is  founded.  We  think  it  unnecessary 
to  re-enter  that  field  at  this  time.  The  opinion  in  the  cited 
case  was  prepared  with  much  care  by  the  late  Mr.  Justice 
Deemer,  after  this  question  had  been  argued  and  re-argued 
by  eminent  counsel.  We  are  satisfied  that  it  is  not  open  to 
the  criticism  now  made  upon  it.  Its  language  is  unambigu- 
ous, and  the  principle  there  approved  has  since  been  repeat- 
edly re-affirmed.  The  latest  case  re-announcing  the  rule  is 
Jismes  v.  Iowa  Cent.  R.  Co.,  183  Iowa  231,  which  goes  to  the 
full  extent  of  the  holding  in  the  Bruggeman  case.  No  good 
reason  is  suggested  for  discrediting  these  authorities. 

Much  of  appellant's  argument  is  directed  to  matters  of 
testimony  and  conclusions  and  inferences  drawn  therefrom ; 
but,  in  view  of  our  finding  1;hat  a  case  was  made  for  the  jury, 
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we  think  it  unnecessary  to  prolong  this 

•"  JSSnce' re-       Opinion  for  their  consideration.    In  view  of 

re^ieM^v^       some  features  of  the  arguments  of  counsel, 

it  ought  to  be  said  that  nothing  in  this  opin* 
ion  is  to  be  construed  as  denying  appellant's  proposition 
that  the  use  upon  the  public  way  of  any  kind  of  vehicle 
may  be  so  abused  by  the  reckless  and  careless  conduct  of 
the  driver  as  to  create  a  nuisance,  and  that,  for  such  act, 
the  plea  of  public  or  common  right  of  travel  will  afford  no 
defense.  But  the  question  whether  the  evidence  develops 
any  such  wroug  is,  under  all  ordinary  circumstances,  one 
of  fact  for  the  jury  alone.  We  are  quite  certain,  however, 
that,  upon  the  record  before  us,  it  may  not  be  said  that  any 
such  abuse  of  the  privileges  of  the  highway  has  been  shown, 
as  a  matter  of  law. 

We  find  no  prejudicial  error,  and  the  judgment  of  the 
trial  court  is — Affirmed. 

Ladd^  Gaynor^  and  Stbvbns^  JJ.,  concur. 


J.  E.  SooTT,  Appellee,  v.  Barnby  Habinck  et  al.,  Appellants. 

SPBCIFIO  PEBFOBMANOB:     Oontraets  EnfordUe — Sofflciency  of 

1  Evidsnce.  Eyldence  reviewed,  in  an  action  for  epeciflc  perform* 
ance  of  a  contract  to  sell  land,  and  held  sufficient  to  establiah 
the  same. 

BTBOSFia    PBBFOBMAKOB:  .    Oontraets^  Bnfordhle    ln>deqn«fce 

2  Consideration.  Inadequacy  of  consideration  is,  in  itself,  an  in- 
sufficient ground  for  refusing  specific  performance  of  a  contract, 
unless  so  gross  as  to  shock  the  conscience. 

CWNTBAOTS:  Performance  or  Breach— Agent  as  Purchaser.    Where 
3    the  owner  of  a  farm  knew  that  his  agent  was  one  of  the  pur- 
chasers, and  did  not  repudiate,  but  acquiesced  In  and  consented 
to  the  transaction,  and  accepted  the  first  payment  of  the  pur- 
chase money,  and  after  that,  rights  of  other  parties  intervened, 
be  cannot  refuse  to  perform  on  the  ground  of  his  agent's  par- 
ticipation. 
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SPEOinO  PEBFOSMAITOE:     Oontsacts  Enfondble— Fraud  in  Olh 

4  talning  Wife's  Signature.  Where  the  wife's  signature  to  the 
Qontract  for  the  sale  of  land  was  only  necessary  in  order  that 
her  husband  might  be  held  to  specific  performance,  and  that 
she  might  be  forced  to  join  if  she  refused,  she  having  no  inter- 
est except  her  dower  right,  and  not  furnishing  title  to  land,  the 
fact  that  her  signature  was  obtained  by  fraud  was  no  defense 
by  her  husband  to  prevent  specific  performance. 

APPEAL  AND  EBBOB:     Besezratlon  of  Oronnds — Questions  First 

5  Balsed  on  Appeal.  Where  no  question  was  raised  on  the  trial 
of  the  case,  and  no  issue  was  tendered  by  the  pleadings  as  to 
the  claim,' in  an  action  for  specific  performance,  that  the  wife 
had  an  interest  In  the  land  involved,  other  than  her  inchoate 
right  of  dower,  the  same  may  not  be  raised  for  the  first  time  in 
the  Supreme  Court. 

Appeai  from  Monona  District  Court. — J.  W.  Andbrson^ 

Judge. 

OCTOBBE  2,  1»19. 

Rehearing  Denied  January  20,  1920. 

Action  in  equity  for  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  There  was  a  decree  for  plain- 
tiff, and  the  defendants  appeal. — Affirmed. 

C.  E.  UnderhiU  and  Sims  d  Kiwhnie,  for  appellants. 

J.  A,  Pritchard  and  C,  C.  Cooper,  for  appellee. 

PtaSTON,  J. — Plaintiff's  claim  is  that  he  and  defendants, 
on  March  16,  1917,  Entered  into  a  written  contract  for  the 
sale  by  defendant  to  plaintiff,  acting  for  himself  and  C.  C. 

Jacobson,  John  R.  Welch,  and  W.  H.  Lea- 

1.  SpiciFxc  PBB-      thers,  of  480  acres  of  land  near  Mapleton, 

forSiSe*'  siSn.     ^^  Monona  County,  Iowa,  at  the  agreed  price 

dew.  ^^  ^'^^      ^^  *1^  P^r  ^c^;  ^^^^  *4,000  was  paid  down 

on  the  contract;  that  there  was  to  be  a  fur- 
ther payment  of  |12,000  on  March  1,  1918,  and  the  balance 
was  to  be  paid-by  plaintiff's  assuming  and  agreeing  to  pay 
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a  mortgage  of  |32,000,  which  was  to  be  placed  againBt  the 
property,  and  which  was  to  take  the  place  of  an  existing 
mortgage.    Plaintiff  claimed  that  he  had  fulfilled  the  terms 
of  the  contract ;  that  he  was  ready,  willing,  and  able  to  carry 
out  its  terms,  bnt  that  defendants  refused  to  comply  there- 
with.   It  was  finally  determined  by  the  four  parties  inter- 
ested in  the  purchase  that  the  title  should  be  taken  in  plain- 
tiff's name.    Defendants  deny  entering  into  the  contract, 
but  admit  that  their  names  were,  in  fact,  signed  thereto; 
they  aver  that  the  contract  had  been  materially  changed, 
ainee  it  had  been  signed  by  them,  in  that  plaintiff's  name  did 
not  appear  therein  as  a  proposed  purchaser,  and  they  did 
not  understand  it  was  to  be  written  therein  or  signed  there- 
to; that  the  signatures  of  the  defendants  to  the  contract 
were  procured  by  fraud  and  deceit,  practiced  upon  them  by 
Jacobson,  who,  at  that  time,  was  cashier  of  the  bank  where 
defendants  for  a  long  time  had  been  customers ;  that  Jacob- 
son  was  acting  as  the  agent  for  defendants;  that  the  land 
was  worth  f  15,000  more  than  the  consideration  named  in  the 
instrument,  and  that,  under  the  circumstances,  Jacobson 
should  not  be  permitted  to  share  in  the  increase  in  value;  and 
that  he  secretly  connived  with  plaintiff  and  others  by  false- 
ly representing  that  the  proposed  purchaser  was  a  resident 
of  (^aha,  and  a  man  of  means,  able  to  perform  his  part  of 
the  contract;  that,  had  they  known  that  Jacobson  or  plain- 
tiff or  the  others  were,  in  fact,  to  be  the  purchasers,  they 
would  not  have  signed  the  contract;  that,  ui>on  learning, that 
plaintiff's  name  appeared  in  the  contract  as  the  proposed 
purchaser  thereof,  and  of  the  fraud,  they  repudiated  the  con- 
tract; that  the  transaction  is  unconscionable;  that  its  en- 
forcement would  operate  as  a  legal  fraud  upon  defendants ; 
and  that  plaintiff  has  an  adequate  remedy  at  law.    For  re- 
pljy  plaintiff  says  that,  if  the  name  of  the  grantee  was  differ- 
ent, as  alleged  by  defendants,  the  defendants  were  estopped 
from  denying  the  contract,  for  that  they  had  accepted  the 
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same  after  knowledge  of  who  the  grantee  was,  and  bad  per- 
mitted the  grantee  to  resell  the  land,  with  their  knowledge, 
and  without  making  objections.  The  defendant  Barney 
Habinck  is  a  farmer,  and,  with  his  wife  and  family,  resides 
on  a  farm  owned  by  him  on  the  outskirts  of  Mapleton.  The 
480  acres  in  controversy  are  situated  some  4%  miles  from 
his  home  farm.  Defendant  had  owned  the  480  acres  for  a 
good  many  years,  and  lived  on  it  until  they  moved  to  the 
place  nearer  town.  Defendants  and  plaintiff  have  been  on 
very  unfriendly  tierms  for  a  number  of  years,  and  the  same 
is  claimed  to  be  true  as  to  Habinck  and  Lamp  (who  bought 
the  land  from  plaintiff),  but  in  a  lesser  degree,  it  seems. 
Habinck  claims  that  plaintiff  had  had  him  arrested  on  dif- 
ferent occasions,  and  it  seems  that  defendant  had  others  in 
the  neighborhood  whom  he  considered  as  his  enemies.  Part 
of  this  grew  out  of  a  school  controversy.  The  town 
of  Mapleton  and  a  considerable  portion  of  the  sur- 
rounding country  had  been  organized  into  a  consolidated 
school  district,  in  which  was  defendants'  480  acres.  De- 
fendants were  greatly  disturbed  over  the  establishment  of 
this  district,  and,  under  the  evidence,  placed  this  land  in 
controversy  in  the  hands  of  numerous  agents,  at  f  lOO  per 
acre.  For  some  time  prior  to  the  transaction  in  question, 
Habinck  had  been  negotiating  for  the  sale  of  these  prem 
ises  with  a  party  from  Omaha ;  but  the  sale  was  never  con- 
summated. Later,  Jacobson,  who  was  cashier  of  the  bank 
in  Mapleton  where  defendant  transacted  his  business,  Welch, 
president  of  the  bank.  Leathers,  and  plaintiff,  who  were  all 
business  men  of  Mapleton,  decided  to  purchase  the  premises 
in  controversy  at  the  price  asked  by  defendant.  Jacobson 
negotiated  the  purchase.  .Defendant  says  that  Jacobson 
told  him  that  he  had  a  purchaser  from  Omaha  for  the  480 
acres,  at  f  100  an  acre,  and  that  the  Omaha  man  had  means 
with  which  to  buy  the  land,  and  that  Jacobson  represented 
to  defendant  that  it  was  an  advantageous  deal.    Jacobson 
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denies  that  he  claimed  to  be  n^otiating  for  an  Omaha  man. 
There  is  evidence  that  defendant  said  he  did  not  care  who 
got  the  land.    The  land  was  defendant's  own  land,  which  he 
had  owned  for  some  time^  and  he  doubtless  had  a  very  good 
idea  of  the  value  thereof,  though  he  claims  he  was  only  a 
farmer.    There  is  some  dispute  in  the  testimony  as  to  the 
value  of  the  land.    We  suspect  that  the  real  reason  for  de- 
fendant's refusing  to  carry  out  his  contract  was  the  enmity 
between  him  and  plaintiff.    However  this  may  be,  defendant 
knew  he  was  dealtug  with  plaintiff,  and  that  plaintiff  had 
signed  the  contract  as  purchaser  before  the  initial  payment 
of  f4,000  was  made,  which  defendant  received  with  such 
knowledge,  and  he  still  retains  the  money.    After  the  n^o- 
tiations,  Jacobson  prepared  a  contract,  with  the  name  of  the 
purdiasar  or  purchasers  left  in  blank,  which  was  delivered  to 
Habinck  to  take  home  for  his  wife's  signature,  and  for  Hab- 
inck to  further  consider.    Habinck  returned  the  contract  to 
Jacobson,  with  Mrs.  Habinck's  signature  attached.    The 
purchasers  were  not  ready,  just  then,  to  complete  the  con- 
tmcty  and  he  told  Habinck  to  keep  the  contract  in  his  pos- 
session until  the  following  Monday,  and  then,  if  he  was  still 
disposed  to  sell  the  land,  that  they  would  complete  it.    On 
Monday  morning,  Habinck  returned  to  the  bank  and  deliv- 
ered the  contract,  signed  in  duplicate  by  himself  and  wife. 
Plaintiff's  claim  is  that,  at  the  time  the  contract  was  first 
delivered  to  Habinck,  it  had  not  been  decided  which  of  the 
four  parties  should  take  title,  or  whether  it  should  be  all 
four,  bat  later,  it  had  been  decided  that  the  title  should  be 
taken  in  Scott,  to  hold  in  trust  for  the  others.    Habinck 
remained  in  the  bank  until  Scott's  name  was  filled  in  as  the 
purchaser,  and  the  contract  signed  by  Scott.    The  contract 
was  then  delivered  to  Habinck,  signed  by  Scott  as  purchaser, 
and  by  Habinck  and  wife.    Habinck  admits  that,  before  he 
received  the  94,000,  he  knew  Scotf  s  name  appeared  as  pur- 
chaser.    Welch  testifies  that  he  is  nof^ure  that  he  told  Hab- 
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inck  who  the  purchasers  were,  and  to  take  the  contract  home 
and  think  it  over  until  Monday.  We  think  it  is  established 
that  Habinck  fully  understood  this  matter.  Habinck  says 
he  was  surprised  when  he  saw  Scott's  name  in  the  contract^ 
because  Scott  had  been  his  enemy  for  20  years;  that,  some 
time  after  this,  he  told  Jacobson  that  he  was  selling  to  his 
enemies,  instead  of  to  the  Omaha  man,  and  that,  thereupon, 
Jacobson  told  him  that  he  would  sell  the  contract,  and  there- 
upon, defendant  said  to  "crack  away.'*  Thereafter,  the  land 
was  sold  to  other  parties,  as  before  stated.  But  Habinck  re- 
ceived and  used  the  money,  after  he  and  his  wife  signed  the 
contract,  and  at  no  time  had  offered  to  refund  it  until  the 
trial  of  the  case.  Neither  did  he  attempt  to  cancel  the  con- 
tract or  surrender  it,  during  the  time  it  was  in  his  posses- 
sion. Near  the  close  of  the  trial,  he,  by  his  counsel,  in  op^ 
court,  offered  to  return  the  contract  for  cancellation,  and  to 
return  the  money  received  by  him  to  the  plaintiff,  or  to  who- 
soever might  be  entitled  to  it.  Defendant  claims,  as  to  this 
^,000,  that  he  gave  a  note  for  $280,  which  would  equal  7 
per  cent  on  the  ^,000  for  a  year,  and  that,  if  the  trade 
went  through,  the  f  280  should  go  to  Jacobson  as  his  com- 
mission, and  that,  if  the  trade  fell  through,  the  ^,000  was 
to  be  treated  as  a  loan,  and  the  $280  would  be  the  interest 
on  it;  but  plaintiff  says  that,  ordinarily,  a  smaller  pay- 
ment of  from  $4,000  to  f 6,000  was  paid  down  in  such  trans- 
actions, and  that,  if  they  were  not  to  get  possession  of  the 
land  for  nearly  a  year,  it  was  agreed  that  the  f 280  should 
be  lumped  as  int^^st  on  about  $3,500,  and  that  it  was  for 
interest  only,  and  that  it  was  not  to  go  to  Jacobson,  but  to 
be  divided  equally  among  the  four  purchasers.  We  do  not 
regard  this  as  very  material,  except  that  it  may,  perhaps, 
have  a  bearing  on  the  question  whether  Jacobson  was  agent 
for  defendant.  At  any  rate,  defendant  kept  the  money,  and 
used  it  to  pay  off  a  $3,000  note  of  his  own  to  the  bank^  be- 
fore due,  and  checked  out  the  balance  at  different  times. 
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He  made  no  objection,  at  any  time,  as  to  the  persons  who 
were  the  purchasers,  until  the  trial.  There  is  evidence  that 
defendant  told  different  ones  that  he  had  sold  the  land  to 
Jacobeon  and  those  associated  with  him;  that  he  was  glad 
of  the  sale ;  that,  a  f^w  days  after  he  had  completed  the  con- 
tract, he  made  application  for  a  loan  with  Jacobson,  as  pro- 
vided in  the  contract,  signed  and  swore  to  the  application, 
stating  therein  that  he  had  sold  the  land  to  Scott;  that  he 
helped  Jacobson  to  plat  the  land,  showing  the  fences  that 
belonged  to  the  place.  The  purchasers  of  the  land  resold  it 
to  Lamp,  who  again  resold  to  one  Patrick.  This  is  the  gen- 
eral situation.  It  is  conceded  by  counsel  for  appellant  that 
the  record  is  full  of  apparent  inconsistencies  on  the  part  of 
Mr.  Habinck  and  in  his  testimony.  But  they  say  that  these 
inconsistencies  are  more  apparent  than  real,  etc.  Though 
there  is  a  conflict  in  the  testimony  at  some  points,  we  are 
satisfied  with  the  findings  of  fact  by  the  trial  court,  where 
there  is  a  dispute,  and  this  without  setting  out  the  testi- 
mony. 

1.  Two  or  three  matters  which  seem  to  be  of  minor  im- 
portance will  be  referred  to  briefly  before  taking  up  those 
Mrhich  seem  to  be  more  seriously  relied  upon.     We  have  al- 
ready referred  to  the  equities,  and  that  the  controverted 
points  are  sustained  by  the  evidence.     It  is  argued  by  appel- 
lants and  conceded  by  appellee  that  actions  for  specific  per- 
formance of  contract  for  the  sale  of  real  estate  are  ad- 
dressed to  the  sound,  legal  discretion  of  the  court,  and  will 
be  granted  or  denied  as  the  justice  and  right  of  the  partic- 
nlar  case  shall  seem  to  the  court.     We  think  that,  under  the 
entire  record,  the  equities  are  with  the  plaintiff,  and  that, 
therefore,  the  discretion  which  the  trial  court  did  exercise 
in  tavor  of  plaintiff  was  a  proper  and  legal  exercise  there- 
of.    In  fact,  there  seems  to  be  no  controversy  as  to  the  law 
of  the  case.      We  have  already  briefly  referred  to  the  alleged 
fahe  representations  to  defendant  that  the  purchase  of  the 

Vol.     If^S    I  A.— It 
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land  was  being  negotiated  for  an  Omaha  party.  As  said, 
defendant  at  first  said,  and  his  wife  said,  that  they  did  not 
know  that  plaintiff  and  his  associates  were  the  purchasers; 
but,  as  said,  there  was  no  claim  that  these  parties  were  not 
able  to  perform  the  contract.  Furthermore,  they  received 
the  same  price  from  these  parties  for  which  defendants  were 
willing  to  sell  to  an  Omaha  party,  had  he  concluded  the  con- 
tract. As  to  the  proposition  that  defendants,  some  time 
after  the  transaction,  concluded  that  they  did  not  wish  to 
sell  to  the  parties,  some  of  whom  were  thought  to  be  un- 
friendly to  defendants,  the  testimony  of  Mr.  Habinck  as 
to  this  is  denied. 

As  to  the  alleged  inadequacy  of  consideration,  we  have 
held  that  this  is  not  itself  a  sufficient  ground  for  refusing 
specific  performance,  at  least  unless  it  is  so  gross  as  to 

shock  the  conscience.  We  shall  not  go  into 
2.  spbcific  per-      the  evidence  as  to  this,  but  content  ourselves 

FOBiiANCB :   con-  ' 

dwe'  Sad'"       ^^*^  saying  that  we  are  satisfied  with  the 
equate  conBid-      finding    of  the  trial   court   at  this  point. 

There  was  evidence  for  plaintiff  that  defend- 
ant stated  to  others  that  he  got  a  good  price  for  his  land. 
He  had  been  offering  to  sell  it  at  the  price  which  he  received. 
It  is  contended  by  appellants  that,  under  the  evidence- 
Jacobson  was  the  agent  of  Habinck,  and  as  such  was  dis- 
qualified from  becoming  interested  in  the  purchase  without 

the  knowledge  and  consent  of  Habinck.    It 

^*  ^rf^Soe         IS  squarely  denied  by  Jacobson  that  he  was 

agent^M  pur-     the  agent  for  Habinck,  and  the  trial  court 

seems  to  have  found  for  pLaintiff.  But  even 
if  he  was,  Habinck  did  not  repudiate  the  transaction,  but, 
on  the  contrary,  acquiesced  therein,  consented  thereto,  and 
accepted  the  first  payment  on  the  purchase  money;  and 
there  were  intervening  rights  of  other  parties. 

2.  It  is  next  contended  that  plaintiff  was  not  entitled 
to  a  decree  of  specific  performance,  because  the  contract  is 
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4.  Specific  per- 

rOSMANCB  : 

contracts  en- 
fordble :   fraud 
in   obtaining 
wife*8  signa- 
tnre- 


not  enforcible  agaijist  Mrs.  Habinck,  even  though  the  con- 
tract is  established  as  against  her  husband^ 
since  her  signature  to  the  contract  was  ob- 
tained by  fraud,  in  that  she  did  not  know 
that  Scott  was  to  be  the  purchaser.  We  are 
cited  to  Healy  v.  Holm,  157  Iowa  375,  397. 
In  that  case,  the  trial  court  found  that  there  was  not  a 
completed  contract,  either  because  the  wife  was  to  sign  it, 
or  defendant  was  to  be  satisfied  with  an  unsecured  note  be- 
fore the  contract  w^as  to  become  effective,  and  there  was  a 
conflict  in  the  testimony  as  to  whether  these  two  things 
were  to  be  done.  The  court,  in  that  case,  considered  it  a 
circumstance  in  favor  of  defendants,  and  their  contention 
that  such  was  the  agreement,  that  the  parties  considered  it 
was  necessary  that  the  wife  should  sign ;  and  the  court  said 
that  this  was  not  conclusive,  because,  under  our  law,  it  might 
be  enforcible  against  the  husband  without  the  wife's  sig- 
nature. But  in  the  instant  case,  neither  defendant  is  ask- 
ing that  a  portion  of  the  purchase  price  be  withheld  and  de- 
posited. Aside  from  this,  Mrs.  Habinek  testified  in  regard 
to  her  husband's  bringing  the  contract  to  her,  and  stating 
to  her  that  the  purchaser  was  an  Omaha  man;  that  she 
said  to  her  husband  that  they  had  had  so  much  trouble  with 
tbeir  enemies  that  he  had  better  sell  it  to  the  Omaha  man ; 
and  that,  thereupon,  she  signed  the  contract.  She  says  fur- 
ther: 

**I  did  sign  the  contract,  and  knew  on  the  19th  day,  Mon- 
da  J,  tliat  Mr.  Scott's  name  had  been  put  in  the  contract." 

And  aft«r  that,  Mr.  Habinek  used  the  $4,000,  checking 

it  out  over  a  period  of  several  months,  and  Mrs.  Habinek 

made  no  objections.     There  was  no  representation  to  Mrs. 

Habinek  by  plaintiff  or  any  of  his  associates  in  regard  to 

the  purchaser's  being  an  Omaha  man.     Again,  in  a  sense, 

she  was  not  really  a  party,  so  far  as  her  inchoate  right  of 

dower  is  concerned.    Her  husband  was  to  furnish  the  title. 
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Her  name  to  the  contract  was  only  necessary  in  order  that 
her  husband  might  be  held  to  specific  performance,  and  that 
she  might  be  forced  to  join,  if  she  refused.  She  was  not 
furnishing  title.  She  could  not  maintain  an  action  for 
damages,  nor  could  she  be  held  for  damages  if  she  broke 
the  contract.  As  said,  Mr.  Habinck  clearly  has  no  stand- 
ing, and  we  think  that  the  trial  court  did  not  err  in  finding 
for  plaintiff  as  to  the  claim  of   Mrs.  Habinck.     Another 

claim  made  by  defendants  is  that  Mrs.  Hab- 

5.  Appeal  and        inck  had  an  interest  in  the  land  in  addition 

vation  of  to  her  inchoate  right  of  dower,  and  that  she 

grounds:  ques-  °  ' 

o*n°appeai  ^^^"^^  ^^®'  therefore,  a  necessary  party.    But  this 

question  seems  not  to  have  been  raised  in 
any  way  in  the  trial  of  the  case.  No  issue  of  that  sort  was 
tendered  by  the  pleadings.  Indeed,  the  matter  seems  to  have 
been  referred  to  only  incidentally  during  the  trial.  Habinck 
testified,  among  other  things,  when  he  was  recalled,  that  he 
had  the  record  title  of  this  land,  and  in  his  name,  and  Mrs. 
Habinck  testified,  on  redirect  examination : 

"I  have  |3,000  from  my  home  given  to  me,  that  was  in- 
vested in  this  480  acres.  Just  let  Mr.  Habinck  use  that 
in  the  land.  It  was  never  invested  while  we  lived  on  the 
place.  It  did  not  go  into  the  other  place  or  anything.  It 
was  invested  in  that  480  acres.  So  I  had  that  much  in- 
terest in  addition  to  my  dower  interest,  as  they  call  it.  in 
the  land." 

The  evidence  heretofore  set  out  as  to  her  conduct  has 
a  bearing  on  this  question.  But  appellees  contend,  and 
cite  authority  in  support  of  their  proposition,  that  a  ne\i\ 
question  may  not  be  raised  for  the  first  time  in  the  Supreme 
Court.     We  shall  not  prolong  the  discussion  as  to  this. 

As  said,  we  think  the  equities  are  with  the  plaintiff, 
and  further,  that  plaintiff's  plea  of  esitoppel  is  well  taken. 
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We  resacli  the  concluakm  that  the  decree  af  the  trial  court 
was  right,  and  it  is,  therefore, — Affirmed. 

L.ADD,  C.  J.,  Evans  and  Salingbr,  J  J.,  concur. 


Htatb  op  Iowa,  Appellee,  v.  Pat  O^Brien,  Appellant. 

CBUGKAXi  LAW:  Alibi— Instructions.  It  is  not  error  for  the  court 
to  instruct  that  defendant's  evidence  on  the  issue  of  alibi  must 
outweigh  the  evidence  introduced  by  the  State  to  shoto  that 
the  defendant  was  engaged  in  the  commiBSion  of  said  crime. 

Appeal  from  Pottawattamie  District  Court. — Shelby  Cul- 

LisoN^  Judge. 

January  20,  1920. 

The  defendant  was  convicted  of  the  crime  of  robbery, 
and  appeals.  The  facts,  so  far  as  necessary  to  an  under- 
standing of  the  case,  are  stated  in  the  opinion. — Affirmed. 

John  Tinley  and  T'mley,  Mitchell,  Pryor  d  Ross,  for 
appellant. 

H.  M.  Havnei',  Attorney  General,  F.  C.  ])€m<ison.  Assist- 
ant Attorney  General,  and  Charles  W.  Lyon,  for  appellee. 

Weaver,  C.  J. — The  testimony  on  part  of  the  State  is 
to  the  eflfect  that,  about  the  hour  of  10  o'clock  on  the  night 
of  June  9,  1917,  W.  Gt.  Patton  and  John  Buchanan  together 
were  walking  from  some  point  in  the  city  of  Council  Bluffs 
in   the  direction  of  their  respective  places  of  residence,  a 
littJe  outside  of  the  municipal  limits.     At  the  point  where 
their  routes  separated,  they  stopped  for  a  moment's  conver- 
sation, and,  while  so  engaged,  they  were  approached  by  a 
man  who  drew  a  gun  upon  them  in  a  threatening  manner, 
and  compelled  them  to  hold  up  their  hands  while  he  searched 
tfielr  clothing  and  persons.     From  the  person  of  Patton  he 
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took  and  carried  away  about  f  17  in  money,  and  a  watch 
and  chain  valued  at  f50,  and  with  the  booty  thus  secured, 
disappeared  in  the  darkness  of  the  night.  Two  days  later, 
the  defendant  was  arrested,  charged  with  the  robbery. 

On  the  trial,  both  Patton  and  Buchanan  positively  iden- 
tified the  appellant  as  the  man  who  assaulted  them  and  took 
the  money  and  watch  from  Patton.  Another  witness,  a  po- 
liceman, also  testifies  to  having  seen  the  appellant  in  that 
immediate  neighborhood,  within  a  few  minutes  of  the 
time  of  the  robbery. 

As  a  witness  for  himself,  appellant  denies  his  guilt,  and 
swears  that  he  was  at  his  home  during  th^  entire  night  of 
the  date  named.  He  also  offers  other  evidence,  having  more 
or  less  tendency  to  corroborate  his  defense.  Nothing  is 
clearer  than  that  such  case  is  for  the  jury,  and  that  its  ver- 
dict of  guilty  cannot  be  said  to  be  without  sufficient  sup- 
port. 

Indeed,  council  do  not  attempt  to  argue  that  the  ver- 
dict should  be  set  aside  on  that  ground,  but  base  their  de- 
mand  for  a  reversal  upon  an  alleged  error  in  the  charge  of 
the  court  to  the  jury.  In  Paragraph  10  of  its  charge,  the 
court  directed  the  jury's  attention  to  the  matter  of  the  de- 
fendant's  alleged  alibi.  After  defining  and  stating  the  na- 
ture of  this  defense,  the  court  then  proceeded  as  follow^: 

"The  burden  rests  with  the  defendant  to  show  this  de- 
fense by  the  greater  weight  or  preponderance  of  the  evi- 
dence. It  need  not  be  shown  beyond  all  reasonable  doubt, 
but,  in  order  to  make  it  out,  it  must  appear  by  the  greater 
weight  or  preponderance  of  the  evidence.  If  it  appears 
from  the  evidence  that,  at  the  time  the  crime  was  being  com- 
mitted, if  one  was  committed,  the  defendant  was  at  his 
home,  or  at  some  place  other  and  different  than  the  place 
where  the  crime  is  claimed  to  have  been  committed,  then 
the  defendant  should  be  acquitted.    By  a  preponderance  of 

■ 

the  evidence,  as  the  term  is  here  used,  is  meant  that  the  evi- 
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deuce  introduced  by  the  defendant  to  show  that  he  was  at 
such  other  and  different  place  at  the  time  said  crime  was 
conunitted  must  outweigh  the  evidence  introduced  by  the 
State  to  show  that  the  defendant  tvas  engaged  in  the  com- 
mission of  said  crime,'' 

The  criticism  which  counsel  make  of  this  instruction  is 
directed  against  the  closing  sentence,  which  we  have  itali- 
cized. It  is  said  that  the  only  burden  which  the  law  places 
upon  the  accused  who  undertakes  to  establish  an  alibi  has 
relation  to  time  and  place,  and  nothing  more,  and  that  this 
burden  is  improperly  increased  by  charging  that  the  testimo- 
ny in  its  support  must  outweigh  the  evidence  offered  by 
the  State  to  show  that  such  accused  person  was  engaged  in 
the  commission  of  the  offense  charged. 

The  language  referred  to  could  have  been  omitted  with- 
out impairing  the  proper  effect  of  the  charge,  because  the 
true  rule,  as  contended  for  by  counsel  for  appellant,  had 
been  given  and  repeated  elsewhere  in  such  charge;  but  we 
are  quite  unable  to  conceive  in  what  manner  its  giving  could 
have  worked  any  prejudice  or  injury  to  the  defense.    To 
say  to  the  jury  what  counsel  argue  ought  to  have  been  said, 
that  defendant's  evidence  tending  to  show  he  was  at  another 
and  different  place  at  the  time  the  offense  was  committed 
must  outweigh  the  State's  evidence,  tending  to  show  that 
he  was  present  at  the  time  and  place  of  the  offense,  has 
its  fair  equivalent  in  the  trial  court's  statement  that,  to 
establish  his  alibi,  the  evidence  tending  to  show  he  was 
elsewhere  must  otrtweigh  the  State's  evidence  that  he  was 
engaged  in  the  commission  of  the  crime. 

•  It  is  hardly  possible  to  conceive  how  the  jury  could 

have  been  misled  to  the  defendant's  prejudice  by  the  court's 

use  of  the  language  criticised,  or  what  other  meaning  the 

juiy  could  have  drawn  from  these  words  than  the  very  idea 

which  counsel  say  should  have  been  embodied  in  the  charge : 

that   to  establish  an  alibi,  the  burden  is  upon  the  accused, 
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who  asserts  it,  to  show  by  a  preponderance  of  the  evidence 
that,  at  the  time  of  tlie  alleged  offense,  he  was  at  another 
and  different  place;  which,  if  true,  precludes  the  idea  or 
his  participation  therein. 

The  exception  to  the  instruction  cannot  be  sustained. 
We  find  no  prejudicial  error  in  the  record,  and  the  judgment 
of  the  trial  court  is — A'ffirmed. 

Ladd,  Gaynor,  and  Stevens^  J  J.,  concur. 


State  Savings  Bank  op  Logan,  Appellee,  v.  O.  R.  Osbokn 

et  al.,  Appellants. 

EVIDENCE:  Parol  as  Affecting  Writing— Want  or  Failure  of  Con- 
sideration— Conditional  Delivery.  Parol  evidence  is  admissible 
between^^he  holder  of  a  promissory  note  and  an  endorser  (the 
original  parties)  to  show  that  the  endorsement  was  made:  (1) 
Without  consideration — without  the  assumption  of  any  liability 
on  the  part  of  the  endorser;  (2)  on  a  consideration  that  had 
failed;  (3)  on  the  condition  that  the  holder  would  see  that  the 
note  was  paid  from  other  property  of  the  maker  then  in  the 
hands  of  the  holder.     (Sec.  3060-al6,  Code  Supp.,  1913.) 

Appeal  from  Harrison  District  Court. — E.  B.  Woodrt^ff, 

Judge. 

January  20,  1920. 

Action  at  law  upon  a  promissory  note.  Judgment  for 
plaintiff  against  the  defendant  I>avis,  who  appeals. — Re- 
versed. 

Rohettmn  d  Havens,  for  appellant. 

J.  A.  Murray,  for  appellee. 

Weaver,  C.  J. — The  note  in  suit  appears  upon  its  face 
to  have  been  made  by  Osborn  to  the  appellant  Davis,  who  is 
alleged  to  have  endorsed  it  to  the  plaintiff  bank. 
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Defendant  denies  liability.  The  answer  tiled  is  uncon- 
seionablv  long,  verbose,  and  involved  ^in  its  statements,  and, 
had  the  trial  court  stricken  it  on  that  account,  giving  de 
fend  ant  opportunity  to  replead  his  defense  in  better  fonn, 
we  should  have  no  diflBculty  in  affirming  the  order. 

b^tating  the  defenses  on  which  reliance  is  placed,  in 
briefer  temis,  they  are,  as  we  understand  them,  about  as  fol- 
lows: (1)  Denial  made  in  general  terms;  (2)  want  of  con- 
sideration for  the  appellant's  endorsement  of  the  note;  (3) 
failure  of  consideration  for  the  endorsement;  (4)  payment 
of  the  note  by  Osbom;  (5)  that  there  was  never  any  deliv- 
ery of  the  endorsed  note  to  the  plaintiff,  or  that  the  deliv- 
ery  was,  at  most,  conditional;  and  (6)  that  the  note  was 
endorsed  in  consideration  of  a  representation  by  the  bank 
that  it  held  a  mortgage  on  Osborn's  property  'of  sufficient 
value  to  secure  payment  of  all  his  debts  to  the  bank,  in- 
cluding the  note  in  question,  and  that,  if  appellant  would 
endorse  said  note,  the  bank  would  proceed  to  collect  the 
same  from  the  proceeds  of  the  sale  of  said  mortgaged  prop- 
erty, and  would  apply  the  first  money  received  on  such  sale 
to  the  payment  of  said  note;  that  said  promise  and  agree- 
ment were  never  performed,  and  were  never  intended  to  be 
performed,  but  were  made  with  the  fraudulent  intent  and 
purpose  to  entrap  the  appellant  into  an  endoreement  of  the 
note,  and  that  plaintiff  did,  in  fact,  collect  enough  from  the 
security  held  by  it  to  pay  the  note,  but  failed  to  apply  it 
upon  such  indebtedness,  as  agreed.  ^' 

The  alleged  facts  on  which  these  various  defenses  are 
sought   to  be  founded  are  substantially  as  follows:     The 
appellant  Davis,  a  farmer,  was  about  to  hold  a  public  sale, 
to  dispose  of  a  considerable  quantity  of  personal  property. 
TrepBratorj  to  such  sale,  he  entered  into  an  agreement  with 
the  bank  by  which  said  bank  was  to  purchase  all  the  prom- 
isfnyrv  notes  given  by  purchaf«ers  of  the  property  so  sold. 
and  to  that  end,  and  to  satisfy  itself  of  the  financial  vespon- 
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sibility^  of  the  makers  of  the  notes,  the  bank  was  to  be  rep- 
resented at  the  sale  by  one  of  its  officers,  who  was  to  act  as 
clerk,  and  to  take  the  notes  payable  directly  to  itself,  with- 
out endorsement  or  guaranty  by  the  appellant.  The  sale 
was  held,  as  contemplated.  One  Joy,  an  officer  of  the  bank, 
served  as  clerk,  and  took  the  notes,  making  them  all  payable, 
as  agreed,  direct  to  the  bank,  except  one  note  given  by  Os- 
born for  f374#70.  In  making  settlement  with  Osborn, 
Joy,  contrary  to  the  agreement  between  appellant  and  the 
bank,  inserted  the  name  of  appellant  as  payee  of  the  note, 
without  appellant's  knowledge  or  consent.  At  some  time 
after  the  note  of  Osbom  had  been  so  taken  by  Joy,  the 
latter  requested  appellant  to  endorse  the  note,  as  a  matter - 
of  temporary  accommodation  only;  and,  upon  the  promise 
that  the  note  so  endorsed  should  not  be  considered  delivered, 
as  between  appellant  and  the  bank,  and  that  the  bank  should 
hold  it  in  possession  only  temporarily,  until  it  could  get  a 
new  note  and  security  from  Osborn  for  all  his  indebtedness 
to  the  bank,  including  said  note,  appellant  did  make  the 
endorsement. 

Later,  as  we  understand  the  answer,  the  bank  did  obtain 
a  new  note  from  Osborn,  stamped  the  first  note  "paid,"  and 
delivered  it  to  Osborn.  Thereafter,  the  appellant,  at  the  re- 
quest of  the  bank,  endorsed  the  new  note  it  had  theretofore 
obtained  from  Osborn.  The  pleading  further  shows  that,  to 
obtain  said  endorsement,  the  bank,  by  the  officer  having  the 
fatter  in  charge,  stated  and  represented  to  the  appellant 
that  it  held  a  chattel  mortgage  on  the  property  of  Osbom 
to  the  value  of  more  than  |500,  and  that,  if  appellant  would 
make  the  endorsement  requested,  the  bank  would 
credit  and  apply  the  first  moneys  collected  from  Os- 
born or  from  the  said  security  to  the  payment  of  said  note ; 
and  that,  relying  upon  said  representation  and  promise,  ap- 
pellant did  endorse  the  note;  that,  thereafter,  the  bank 
did  collect  from  the  sale  of  said  mortgaged  property  more 
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than  enough  money  to  pay  and  discharge  said  note,  bnt,  in 
violation  of  its  agreement,  it  applied  or  credited  such  col- 
lections upon  other  claims  held  by  it  against  Osborn. 

The  narrative  of  these  alleged  facts  is  restated  and  re 
X>eated,  in  various  forms  and  with  various  embellishments; 
but  what  we  have  said  is  sufScient,  we  think,  to  enable  us  to 
get  at  the  meat  of  the  controversy  on  which  we  are  asked 
to  pass.    The  amended  and  substituted  answer,  setting  up 
the  defense  or  defenses  to  which  we  referred,  was  not  de- 
murred to ;  but  plaintiff  moved  the  court  to  strike  out  sub- 
stantially everything  contained  in  the  pleading  (except  mere 
denials)  as  being  '^incompetent,  irrelevant,  and  redundant 
matter."    l%ie  motion  was  sustained,  and,  defendant  ex- 
cepting to  the  ruling  and  declining  to  further  plead,  judg- 
ment was  rendered  against  him  for  the  amount  of  the  note. 
In  entering  the  ruling,  the  court  explained  its  action 
by  saying: 

"This  answer  suggests  what  might  raise  several  issues ; 
but  it  seems  to  the  court  that^  under  the  n^otiable  instru- 
ment law,  the  endorsement  by  the  defendant  upon  the  orig- 
inal note,  of  which  the  note  in  suit  is  but  a  renewal,  would 
not  admit  of  oral  evidence  to  explain  such  endorsement.'^ 
I.  Is  there  anything  in  the  N^otiable  Instruments  Act 
which  precludes  the  defense  which  appellant  pleaded  ?  Coun- 
sel for  appellee  lay  much  stress,  in  argument  for  an  afiSrm- 
ance^  upon  the  proposition  that  defendant,  by  its  answer, 
set  up  a  plea  of  fraud  in  the  procurement  of  his  endorse- 
ment; and  it  is  said  that  the  matters  so  pleaded  are,  at  most, 
mere  promises,  to  be  performed  in  the  future;  and  that  a 
failure  to  so  perform  does  not  amount  to  fraud.    As  a  gen- 
eral, abstract  proposition,  this  is,  no  doubt,  true.    It  is  also 
true  that  the  answer  indulges  very  freely  in  the  words 
"fraud''  and  "misrepresentation;"  but,  when  shorn  of  its 
unnecessajry  and  luxuriant  verbiage,  we  still  have  left  a 
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fairlv  intelligible  plea  of  want  of  consideration  and  failure 
of  consideration  for  the  appellant's  endorsement. 

There  is  nothing  in  the  Negotiable  Instrument  Act  or 
'in  the  familiar  rule  against  parol  evidence  to  vary  the  terms 
or  legal  effect  of  a  writing  which,  as  between  the  original 
piirties,  precludes  plea  or  proof  of  no  consideration  or 
failure  of  consideration.  Fanners  8at\  Bank  v.  Eayismmm, 
114  Iowa  49;  7  Cyc.  690;  Affriou^ltural  Bank  v.  Robinson,  24 
Me.  274;  Lackawamia  Trust  Co,  v.  Carlwccl,  264  Pa.  226  (107 
Atl.  693) ;  CoghUn  v.  May,  17  Cal.  515. 

The  general  principle  of  the  law  of  contracts,  that,  to 
be  valid  and  l^ally  enforcible,  as  between  the  parties  there- 
to, an  agreement  or  undertaking  of  any  kind  must  be  sup- 
ported by  a  consideration,  is  too  elemeutarj'  to  call  for  cita- 
tion of  authorities.  To  that  rule,  commercial  paper  affords 
no  exception. 

This  is  not  a  case  in  which  the  plaintiff  occupies  the  re- 
lation of  an  innocent  purchaser  of  the  paper  or  a  holder 
in  due  course,  if  the  allegations  of  the  answer  be  true, — 
and,  for  the  purposes  of  the  appeal,  they  must  be  accepted  as 
true,  or,  at  least,  as  being  susceptible  of  proof.  The  alle- 
gation is  to  the  effect  that  the  bank  had  entered  into  an 
agreement  to  purchase  all  the  notes  taken  at  the  sale,  and 
assure  itself  of  the  sufficiency  of  such  notes  by  having  its 
own  officer  act  as  clerk,  make  settlement  with  the  purchas- 
ers, and  take  their  notes  direct  to  the  bank  itself,  without 
the  assumption  of  any  personal  liability  thereon  by  the 
appellant.  According  to  the  pleading,  the  appellant  never 
at  any  time  had  pfmsession  of  or  exercised  any  dominion 
over  the  note.  It  was  taken  by  the  bank,  and  was  at  all 
times  held  by  it;  and  the  endorsement  was  made,  not  by  way 
of  negotiation  of  the  paper  to  the  bank,  but  was  a  subse- 
quent act  or  independent  transaction  which,  if  the  answer 
be  true,  would  require  some  consideration  other  than  the 
original  agreement.     And  if,  as  counsel  say,  the  bank  paid 
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for  the  note  at  the  same  rate  and  in  the  same  manner  as  it 
paid  for  the  other  notes,  it  only  did  what  it  had  {)Ound  it- 
self to  do.     Still  assuming  the  truth  of  the  answer,  it  must 
be  said  that  the  notes,  when  taken,  and  all  of  them,  in- 
eluding  the  Osborn  note,  were,  all  alike,  the  property  of  the 
bank  from  the  moment  of  their  execution  and  delivery  to 
Joy  for  the  bank.    It  was  not  within  the  power  of  Joy  or  the 
bank  to  avoid  this  result  by  inserting  the  appellant's  name 
as  payee  in  the  Osborn  note,  without  his  knowledge  or  con- 
sent.    Under  such  circumstances,  the  appellant  was  charged 
witti  no  duty  or  obligation  to  take  upon  himself  the  liabil- 
ity of  endorser.    He  was,  in  such  case,  no  more  than  the 
nominal  payee  of  the  note;  and  if,  under  such  circumstances, 
without  some  new  or  additional  consideration,  he  did  en- 
dorse the  paper  for  no  other  purpose  than  to  pass  title 
thereto  to  the  bank,  or  solely  as  a  matter  of  temporary 
accommodation,  to  serve  the  purposes  of  the  bank,  then  his 
plea  of  want  of  consideration  would  present  a  legitimate- 
defense  to  any  action  upon  his  endorsement. 

Appellee  says,  in  avoidance  of  this  defense,  that,  even  if 
this  be  true  as  to  the  note  and  endorsement  first  made,  it  has 
no  relevance  at  this  time,  because  this  action  is  upon  a  new 
note  and  new  endorsement.    Without  taking  time  to  con- 
sider other  features  of  the  answer  bearing  upon  the  propo- 
sition so  urged,  we  think  it  quite  clear  that  appellant  does 
plead  a  failure  of  consideration  as  to  this  endorsement  also, 
as  we  have  before  pointed  out.    The  answer  alleges  that  this 
last  endorsement  was  made  upon  the  assurance  and  promise 
of  the  bank  that  it  held  security  by  chattel  mortgage  upon 
the  property  of  Osborn  to  a  value  in  excess  of  this  debt,  and 
would  apply  the  first  money  realized  from  such  security  to 
its  pajment.     It  is  also  allied  that,  having  thus  secured 
the  defendant's  endorsement,  the  bank  did  collect  and  re- 
ceive from  said  security  an  amount  of  money  suflScient  to 
pav  oft  the  note;  but,  instead  of  so  applying  it,  as  agreed. 
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it  used  the  money  in  payment  of  other  claims  against  Os- 
born,  leaving  the  note  in  suit  still  unpaid.  If  this  be  true, — 
and,  for  pi-esent  purposes,  it  must  be  so  taken, — then  there 
was  a  palpable  failure  of  consideration  for  the  endorse- 
ment, and  appellant  may  plead  it  in  defense.  Farmers  Bav. 
Bank  v.  Hansmann,  114  Iowa  49. 

The  foregoing  is  sufScient  to  indicate  our  view  that  the 
trial  court  erred  in  striking  the  defendant's  answer,  ajod 
that  tlbie  judgment  rendered  against  him  must  be  reversed, 
and  new  trial  ordered. 

What  we  have  said  in  this  opinion  in  relation  to  mat- 
ters of  fact  will,  of  course,  be  understood  as  having  refer- 
ence to  the  suffitciency  of  the  answer,  and  not  to  the  merits 
of  the  dispute  between  the  parties.  That  is  a  subject  to  be 
considered  only  when  the  issues  have  been  framed,  and  the 
parties  have  both  had  opportunity  to  be  heard. 

For  the  reasons  stated,  the  judgment  below  is  reversed 
ftnd  cause  remanded  for  further  proceedings  in  harmony 
with  this  opinion. — Reversed. 

Ladd,  Qaynor^  and  Stevens,  JJ.,  concur. 


Joseph  Wagner^  Appellee,  v.  Thorvald  Klostbr,  Appellant. 

NEGLiaENOE:    Imputed  NegUgence — ^Biding  on  Invltfttlan.    A  peiv 

1  son  riding  with  another  on  invitation  is  not  chargeable  with 
the  negligence  of  the  driver  oa  the  mere  showing  that  they  are 
engaged  in  a  ^'common**  enterprise.  It  must  appear  that  the 
invited  party  Tiad  the  right  or  assumed  to  have  the  right  to 
control  the  movements  of  the  driver. 

HIGHWAYS:    Ezcesaive  Speed  by  Automobile.    Negligence  may  be 

2  presumed  from  the  operation  of  a  motor  vehicle  at  a  speed  ex- 
ceeding 25  miles  per  hour.     (Sec.  1571-ml9,  Code  Supp.,  1913.) 

HIGHWAYS:    Law  of  Boad—Crossing  Intersections.    Principle  rec- 

3  ognized  that  travelers  passing  each  other  at  right  angles  at  in- 
tersections are  not  controlled  by  the  statute  which  requires  them 
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to  turn  to  the  right  when  meeting,     (Sec*  1569,  Code  Supp., 
1918.) 

TBIAIi:     BiBtnietions— Correct  But  Not  Explicit    Lack  of  explicit- 
4     neas  in  a  correct  instruction  is  waiyed  hj  failure  to  request  a 
more  explicit  one. 

Appeal  from  Plymoiah  District  Court .t— Wiluam  Hutchin- 
son, Judge. 

January  20,  1920. 

Action  for  damages  consequent  on  a  collision  of  au- 
tomobiles, resulted  in  a  verdict  for  plaintiff  and  judgment 
thereon.    The  defendant  appeals. — Affirmed. 

Nelson  iiKUer,  for  appellant. 

Kass  Bros,  d  Sievers,  for  appellee. 

Ladd,  J. — I.    At  about  5  o'clock  in  the  afternoon  of 
July  22,  1917,  Joseph  Collins  was  returning  from  a  picnic 
on  the  Floyd  River  near  Cames.    In  the  back  seat  of  his  au- 
tomobile sat  his  wife  and  two  daughters. 
^  S55ted"S^ii-     '^^^  plaintiff,  a  brother  of  Mrs.  Collins',  rode 
o?*S^toSUn.      ^^  Wm  in  the  front  seat;    and,  as  they 

reached  the  crest  of  a  hill,  in  going  east, 
plaintiff  remarked  to  Collins,  ^'there  comes  a  car  from  the 
flonth;^'   and  both  observed  the  defendant's  automobile  at 
the  top  of  a  knoll  on  the  north  and  south  road,  some  15  or 
20  rods  south  of  the  intersection.    With  defendant  were  his 
son,  two  daughters,  and  a  friend.    As  Collins'  automobile 
UFas  paBsing  near  the  center  of  the  intersecting  highways, 
the  right  wheel  of  defendant's  car  struck  the  back  wheel  of 
Collins'  automobile,  throwing  plaintiff  through  the  wind- 
shield, and  causing  serious  injuries  to  his  person.    Recov- 
ery  tor  damages  sustained  thereby  is  sought  in  this  action. 
The  grounds  of  negligence  alleged  are  that  the  defendant 
operated  his  car  at  an  excessive  and  careless  rate  of  speed. 
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and  that,  knowing  plaintiflE  to  be  in  peril,  he  failed  to  exer- 
cise ordinary  care  to  avoid  the  collision.  The  sufficiency  of 
the  evidence  to  carry  to  the.  jury  the  issues  as  to  whether 
the  defendant  was  negligent  in  the  respects  alleged,  and 
plaintiff  free  from  contributory  negligence,  is  challenged. 
The  evidence,  without  dispute,  indicates  that  plaintiff  was 
the  guest  of  Collins.  He  was  employed  by  one  Bogh  as  a 
farm  hand,  and  in  the  evening  previous,  both  Collins  and 
his  wife  told  him  of  the  picnic,  and  asked  if  he  would  like 
to  go.  Upon  being  assured  that  he  would,  they  invited  him 
to  accompany  them  home,  and  ride  to  the  picnic  with  them. 
All  understood  that  he  was  accompanying  them  gratuitous- 
ly, as  their  guest.  He  neither  exercised,  nor  had  the  right 
to  exercise,  any  control  over  the  car,  and  there  is  no  ground 
whatever  for  holding  him  responsible  for  the  negligence,  if 
any,  of  Collins.  In  a  sense,  they  were  pursuing  a  common 
purpose, — that  is,  returning  from  the  picnic, — and  plaintiff 
was  to  be  let  out  at  his  employer's  home.  This  was  merely 
incidental  to  the  trip,  and,  as  he  had  no  voice  in  what  was 
done,  he  cannot  be  said  to  have  engaged  in  a  common  enter- 
prise.   As  said  in  NeshU  v.  Town  of  Oarner,  75  Iowa  314: 

"The  law  will  not  create  or  presume  the  relation  [of 
principal  and  agent]  from  the  mere  fact  that  he  accepteo 
the  invitation  of  another  to  ride  in  his  carriage.  If  he  is 
but  the  guest  of  the  other,  and  neither  has  nor  assumes  the 
right  to  direct  or  control  the  conduct  of  the  driver,  neither 
he  nor  the  owner  can  be  regarded  as  his  servant.  In  such  a 
case,  he  would  not  be  answerable  to  a  third  person  for  an 
injury  caused  by  the  negligence  of  the  driver,  and  it  Reem> 
to  us  jthat  there  is  no  principle  of  law  upon  which  such  neg- 
ligence can  be  imputed  to  him  when  it  contributes  to  his 
own  injury.'' 

To  defeat  the  plaintiff's  recovery,  his  relations  to  Col- 
lins, the  driver,  must  have  been  such  as  to  render  the  plain- 
tiff in  some  manner  responsible  for  the  acts  or  omissions  of 
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Collins,  and  these  nrnst  have  been  negligent,  and  have  con- 
tributed to  the  injury.     In  other  words,  they  must  have  been 
engaged  in  a  joint  venture  or  common  enterprise,  in  the 
management  of  which  each  was  possessed  with  some  au- 
thority to  control,  at  least  in  the  respect  in  question,  and 
to  the  extent  that  each,  in  what  he  may  have  done,  can  be 
said  to  ha^e  acted  for  the  other.    Parties  cannot  be  said  to 
be  engaged  in  adjoint  venture  or  common  enterprise,  with- 
in the  meaning  of  the  law,  unless  there  be  a  community  of 
interest  in  the  objects  or  purposes  of  the  undertaking,  and 
an  equal  right  in  each  to  direct  and  govern  the  movements 
and  conduct  oT  each  other  with  respect  thereto.    Each  must 
have  some  voice  and  right  to  be  heard  in  its  control  or  man- 
agement.   See  St.  Louis  d  8.  F.  R,  Co.  v.  Bell,  68  Okla.  84 
(K  R.  A.  1917A  543).    In  Withey  v.  Fowler  Co.,  164  Iowa 
377,  i^  was  said  that,  to  impute  the  driver's  negligence  to 
another  occupant  of  the  carriage,  the  relation  between  them 
must  be  shown  to  be  something  more  than  host  and  guest. 
See  Cram  v,  Citif  of  Deg  Moines,  185  Iowa  1292,  for  review 
of    decisions    on    the    doctrine    of    imputed    negligence. 
In  ShuZtz  V.  Old  Colony  St.  R.  Co.,  193  Mass.  309  (8  L.  R. 
A.  [N.  S.]  597),  the  court  reviewed  a  great  number  of  de- 
cisions from  the  different  states,  and  reached  the  conclusion 
that  the  rule  fairly  deducible  therefrom  is  that: 

''Where  an  adult  person,  possessing  all  his  faculties 
and  personally  in  the  exercise  of  that  decree  of  care  which 
common  prudence  requires  under  all  the  surrounding  cir- 
cumstances is  injured  through  the  negligence  of  some  third 
person  and  the  concurring  negligence  of  one  with  whom  the 
plaintiff  is  riding  as  a  guest  or  companion,  between  whom 
and  the  plaintiff  the  relation  of  master  and  servant,  or  prin- 
cipal and  agent,  or  mutual  responsibility  in  a  common  enter- 
prise does  not  in  fact  exists  the  plaintiff  being  at  the  time 
in  no  position   to  exercise  authority  or  control  over  the 
driver   then  the  negligence  of  the  driver  is  not  imputable  to 
the  injured    person,  but  the  latter  is  entitled  to  recover 
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against  the  one  but  for  whose  wrong  his  injuries  would  not 
have  been  sustained.  Disregarding  the  passenger's  own  due 
care,  the  test  whether  the  negligence  of  the  driver  is  to  be 
imputed  to  the  one  riding  depends  upon  the  latter's  control, 
or  right  of  control,  of  the  actions  of  the  driver,  so  as  to  con- 
stitute in  fact  the  relation  of  principal  and  agent  or  master 
and  servant,  or  his  voluntary,  unconstrained,  noncontrac- 
tual surrender  of  all  care  for  himself  to  the  caution  of  the 
driver." 

In  Anthofvy  v,  Kiefner,  96  Kan.  194  (L.  R.  A.  1915  F, 
876),  one  Kiefner,  who  had  recently  purchased  an  automo- 
bile, invited  his  mother  to  ride  with  him,  and,  in  accepting, 
she  took  her  place  at  the  wheel,  and  drove  the  car  for  about 
three  "blocks.  The  son  then  resumed  his  place,  and  drove 
thereafter.  Owing  to  negligence,  as  was  found,  on  the  part 
of  the  son,  the  car  collided  with  another,  and  caused  the 
death  of  Mrs.  Anthony,  and  judgment  for  damages  was  re- 
covered against  the  mother,  as  well  as  her  son.  She  had 
informed  her  son  of  her  desire  to  stop  to  get  a  cake  which 
Mrs.  Norris  had  made  for  her,  and,  on  the  strength  of  this, 
the  jury  found,  in  response  to  a  special  interrogatory,  that 
she  had  participated  in  the  management  of  the  car  by  "di- 
recting its  destination."  The  court,  in  disapproving  this 
ruling,  said: 

"If  they  had  set  out  on  a  business  errand,  to  collect 
cakes  or  the  like,  instead  of  a  pleaaure  ride,  or  if  in  execut- 
ing any  common  purpose  in  which  both  were  exercising  con- 
trol, or  in  any  case  where  one  might  be  said  to  be  the  agent 
of  the  other,  it  might  be  held  that  there  was  a  joint  ad- 
venture and  joint  liability.  The  call  proposed  to  be  made 
on  the  trip  was  a  mere  incident  of  the  ride  and  created  no 
more  responsibility  for  the  driver's  act  than  if  he  had  been 
operating  a  taxicab  or  some  other  public  conveyance.  In 
no  sense  did  her  request  create  the  relation  of  principal  and 
agent  or  master  and  servant  between  them,  nor  give  the 
journey  the  character  of  a  joint  enterprise.    The  fact  that 
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an  owner  of  an  automobile  who  has  invited  a  guest  to  ride 
with  him  takes  a  particular  course  at  the  request  and s  for 
the  pleasure  or  convenience  of  the  guest  does  not  indicate 
management  of  the  automobile  nor  result  in  responsibility 
of  the  guest  for  the  conduct  of  the  owner  and  operator.'' 

These  decisions  correctly  state  the  rules,  and  are  sus- 
tained by  the  overwhelming  weight  of  authority.    As  point- 
ed out,  the  injured  guest  or  passenger  must  be  responsible, 
to  some  extent  at  least,  for  the  conduct  of  the  driver,  before 
the  n^Iigence  of  the  latter,  contributing  to  his  injury,  can 
defeat  recovery  from  a  third  party,  perpetrating  or  partici- 
pating in  the  perpetration  of  the  wrong  causing  such  in- 
jury.    If  he  have  the  right  to  direct  the  operation  or  con- 
trol of  the  automobile,  or  so  does,  the  driver  is  but  his 
agent  or  servant.    So,  too,  is  he  in  such  relation  when  the 
vehicle  is  made  use  of  in  a  joint  venture  or  common  enter- 
prise; for  therein  each  enjoys  equal  rights,  and  each  is  act- 
ing for  both  in  carrying  out  their  common  design.    In  the 
case  at  bar,  the  defendant  is  found  to  have  done  the  wrong 
which  injured  plaintiff,  who  also  was  found  not  to  have  con- 
tributed thereto.    The  circumstance  that  the  negligence  of 
some  third  party  contributed  thereto  ordinarily  would  not 
bar  recovery.    The  party  injured,  if  without  fault,  ought  j^ 
not  to  go  remediless  against  one  but  for  whose  wrongfu) 
act  he  would  have  been  unharmed.    To  hold- otherwise  neces- 
sarily requires  the  inference  that,  in  accepting  the  invita- 
tion as  a  guest  to  ride  in  the  automobile,  the  invited  person 
somd^ow  entered  into  a  contractual  relation,  whereby  the 
driver  became  his  agent  or  servant.    No  argument  is  essen- 
tial to  dispose  of  such  a  fallacy,  though  decisions  are  to  be 
found  in  which  such  a  relation  is  implied.    Both  persons 
^  would  repudiate  such  an  infer^ce,  and  the  association  as 
host  and  guest  is,  in  itself,  repugnant  to  any  thought  of  con- 
tract. 

We  reach  the  conclusion  that,  to  warrant  the  denial  of 
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recovery  by  a  guest  invited  to  ride  in  an  automobile,  on  the 
ground  that  the  negligence  of  the  driver  contributed  to  his 
injuries,  it  must  appear  that  the  guest  was  in  some  manner 
responsible  for  what  the  driver  did.  He  must  have  either 
directed  the  operation  of  the  car  or  have  had  the  right  so  to 
do,  or  have  been  engaged  in  some  joint  venture  or  common 
enterprise  wherein  each,  in  what  was  done,  was  acting  for 
both.  A  person  invited  unconditionally  to  ride  with  the 
driver  of  an  automobile  as  a  guest  to  some  place  or  on  some 
trip,  or  generally  for  pleasure,  does  not  thereby  enter  upon 
such  a  joint  venture  or  common  enterprise  as  renders  him 
respcmsible  for  the  acts  or  omissions  of  the  driver,  within 
the  meaning  of  the  law.  Something  more  is  essential  to  ac- 
complish this:  i.  e.,  their  relations  must  be  such  that  each, 
in  what  he  does  in  carrying  on  the  common  purpose,  may 
be  said  not  only  to  act  for  himself,  but  for  the  other ;  and 
in  no  event  is  the  negligence  of  the  driver  to  be  imputed  to 
the  guest  or  passenger,  uiiless  the  guest  or  passenger  has  the 
right  to  direct  or  control  in  some  manner  the  operation  of 
the  vehicle,  or,  in  fact,  does  exercise  some  control  in  the 
management  thereof.  It  is  manifest  from  the  evidence  that 
plaintiff  was  not  responsible  for  what  Ck)llins  did  in  the 
operation  of  the  automobile,  and  the  negligence  of  Collins, 
if  any,  might  not  be  imputed  to  plaintiff. 

II.  The  plaintiff,  even  though  a  guest,  must  have  exer 
cised  ordinary  care  for  his  own  protection.  He  was  not  re- 
miss in  keeping  an  outlook,  for  he  directed  Collins'  atten- 
tion to  defendant's  approach,  when  each  was  a.  considerable 
distance  from  the  intersection.  According  to  several  wit- 
nesses, Collins'  automobile  did  not  asceed  in  speed  15  miles 
an  hour,  and  the  evidence  that  he  was  an  experienced  and 
careful  driver  was  undisputed.  In  these  circumstances,  it 
cannot  be  said  that  plaintiff,  as  an  ordinarily  prudent  aind 
cautious  person,  must  have  interfered  with  the  operation 
of  the  car  by  suggesting  that  it  stop  or  slow  down  before 
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reaching  the  intersection.  Whether  the  exercise  of  ordi- 
nary care  exacted  that  plaintiff  should  have  done  more  than 
be  did,  was  for  the  jury  to  determine. 

III.  Nor  can  it  be  said  that  the  record  is  without  evi- 
dence from  which  the  jury  might  have  found  that  defendant 
was  negligent  in  driving  his  automobile  at  an  excessive  rate 

of  speed,  but  for  which  the  collision  would 

2.  »iQHWAT8 :         not  have  occurred.     Five  witnesses  who  ob- 

excesslTe  speed 

by  antomobiie.     served  his  approach  from  the  top  of  the 

knoll  testified  that,  in  their  opinion,  his  ve- 
hicle was  moving  at  a  speed  of  from  40  to  50  miles  an  hour. 
Section  1571-ml9,  Code  Supplement,  1913,  denounces  a  speed 
exceeding  25  miles  an  hour  as  presumptively  negligent.  The 
jury  might  have  based  a  finding  of  negligence  on  this  evi- 
dence, and  concluded  that,  but  for  such  excessive  speed,  Col- 
lins' car  would  have  passed  without  being  struck  by  that  of 
^  defendant.    The  estimates  of  the  distance  from  the  intersec- 

[  tion  sonth  to  the  top  of  the  knoll  was  15  to  20  rods,  and 

j  from  the  intersection  to  the  crest  of  the  hill  west,  10  to  25 

}  rods.     If  the  estimates  of  these  distances  were  correct,  then, 

I  of  course,  the  opinions  as  to  the  relative  speed  of  the  cars 

was  erroneous.  All  these  estimates  were'  merely  matters  of 
opinion,  however,  and  it  was  for  the  jury  to  say,  from  all 
the  evidence,  whether  the  defendant  was  driving  at  a  n^lr- 
gent  rate  of  speed  when  the  cars  collided. 

IV.  The  defendant  swore  to  turning  his  car  to  the  left 
wiien  about  20  feet  from  the  place  of  collision,  but  three 
witnesses  in  behalf  of  plaintiff  testified  that  the  ear  was  not 

swerved  to  the  right  or  left.    According  to 

3.  hjohwats  :         his  storv,  he  noticed  Collins'  automobile  for 

lAw  of  road  :  *  ' 

SnSSons"'         ^^^  ^^*  ^^^  when  each  was  about  50  or  60 

feet  from  the  place  of  collision ;  and,  as  his 

ri^ht  wheel  struck  the  back  wheel  of  Collins'  car,  the  jury 

might  hare  concluded  that,  in  the  exercise  of  ordinary  care, 

be  might  have  veered  or  turned  his  car  to  the  left,  and  have 
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avoided  the  collision^  and  in  failing  so  to  do  was  negligent. 
Even  if  the  cars  were  approaching  at  the  speed  thought  by 
defendant,  (Rollins'  automobile  at  30  miles  an  hour  and  that 
of  defendant  at  15  miles  per  hour,  the  jury  might  the  sdore 
readily  have  reached  the  conclusion  that  he  might  have 
turned  the  car  to  the  left  of  Collins;  for,  though  there  was 
a  post  and  a  mail  box  to  the  right,  the  road  to  the  left  was 
clear  and  passable.  Appellant,  however,  argues  that  the  de- 
fendant had  the  right  of  way,  and  that  (Collins  was  bound 
to  stop  and  allow  the  defendant  first  to  pass,  according  to 
the  law  of  the  road ;  and  relies  on  Hubbard  t?.  Bartholamew, 
163  Iowa  58.  That  decision  does  not  purport  to  deal  with 
cars  approaching  an  intersection  at  right  angles,  and  it  is 
quite  generally  held  that  a  statute  in  substance  requiring 
travelers  meeting  on  the  highway  to  turn  to  the  right,  has 
no  application  to  the  situation  where  travelers  meet  at  the 
junction  of  two  highways.  The  rule  of  the  common  law  ap- 
plies in  such  cases,  and  each  person  must  exercise  ordinary 
caution  to  avoid  a  collision.  Lovejoy  v.  DoUm,  10  Gush. 
(Mass.)  495;  Norris  v.  Saxton,  158  Mass.  46  (32  N.  E.  954) ; 
Morse  v.  Sweenie,  15  111.  App.  486 ;  QUbert  v,  Bwrque,  72  N. 
H.  521  (57  Atl.  927).  If  Collins,  as  a  reasonable,  cautious, 
and  prudent  man,  believed  that  he  would  be  able  to  drive 
over  the  intersection  before  the  defendant  reached  it  with 
his  automobile,  then  he  was  not  negligent  in  undertaking 
to  do  so;  and  if  the  defendant,  by  reason  of  his  excessive 
speed  or  the  negligent  management  of  his  car,  collided  with 
Collins,  he  was  liable. 

The  defendant  excepted  to  Instruction  No.  9,  submit- 
ting to  the  jury  whether  plaintiff  had  or  assumed  the  right 
to  direct  or  control  the  operation  of  Collins'  automobile,  on 
the  ground  that  the  doctrine  of  imputed  negligence  was  not 
correctly  stated.  As  seen,  the  evidence  was  not  such  as  to 
bring  that  doctrine  into  the  case,  and  the  issue  submitted 
was  not  raised  by  the  evidence.    There  is  no  exception  on 
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this  ground,  however;  and,  if  there  were,  the  defendant- 
could  not  well  have  been  prejudiced  thereby. 

Appellant  also  criticises  the  instructions  for  that,  as  is 
said,  they  are  not  balanced.    The  jury  was  told  that : 

''If  plaintiff,  at  the  time  and  place  in  question,  did  not 
exercise  that  care  of  his  person,  while  riding  with  said 
Collins  at  the  time  and  place  in    question,  which  a  careful 

and  prudent  person  would  have  exercised 

^'  'SraMo^'         under  the  same  or  like  circumstances,  and 

notM^ucit.        t^^  failure  on  his  part  to  exercise  this  care 

contributed  to  the  injury  and  damage  of 
which  he  complains,  then  he  cannot  recover.  But  all  that 
was  required  of  this  plaintiff,  at  the  time  and  place  in 
question,  was  that  he  conduct  himself  as  a  reasonable,  cau- 
tions, and  prudent  man  would  do  under  the  same  and  like 
circumstances  to  prevent  injury  to  himself." 

The  criticism  is  that  the  jury  was  not  advised  of  the 
resx>ects  in  which  plaintiff  is  claimed  to  have  been  negli- 
gent. Had  the  defendant  desired  more  specific  instruction, 
he  should  have  requested  it.  In  fhe  absence  of  such  re- 
quest, the  court  is  not  required  to  direct  the  jury's  atten- 
tion to  specific  phases  of  the  evidence.  This  rule  is  too  well 
established  to  require  the  citation  of  authority.  We  dis- 
cover no  reversible  error,  and  the  judgment  is — Affirmed, 

Wbavbb,  C  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


W.  Wkiditschka,  Administrator,  Appellee,  v.  Supreme  Tent 
Knights  of  Macx:abbes  of  the  World^  Appellant. 

UrSUBAKCE:     VHiBt  Iaw  Oovenui.    The  validity  and  construction 
1    of  a  contract  of  insurance  are  goyerned  by  the  laws  of  the  state 
wbere  the  final  act  occurs  which  makes  the  contract  binding. 
So  held  where  a  certificate  was  issued  in  a  foreign  state,  but  de* 
livered  In  this  state  after  initiation  and  payment  of  fee  there- 
for and  first  asseosment. 
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CONSTITUTIONAL  IiAW:     ''FnU  Faith  aad  Oredit"  cUnse.     No 

2  violation  of  the  "full  faith  and  credit"  clause  of  the  Federal 
Constitution  is  involved  by  construing  a  contract  of  insurance 
according  to  the  laws  of  the  state  where  the  contract  is  con- 
summated, and  compelling  pasrment  to  the  one  legally  entitled 
to  the  same,  even  though  such  person  is  not  speciflcally  named 
in  the  contract,  and  even  though  the  indemnity  has  been  paid 
to  an  unauthorized  person  who  is  named  as  the  beneficiary  in 
the  contract.  ^ 

IN8XJKAK0E:     Prohibited  Beneficiary — ^Foreign  Company.     A   for- 

3  eign  fraternal  beneficiary  association  may  not,  in  a  policy  deliv- 
ered by  it  in  this  state,  validly  make  the  indemnity  payable 
to  one  who  could  not  legally  be  such  beneficiary  in  a  policy 
issued  by  a  resident  association.  (See  Sec.  1824,  Code,  1897; 
Sec.  1832,  Code  Supp.,  1913.) 

INSUBANCE:     Illegal  Beneficiary — ^Insurer  as  Beneficiary.     A  fra- 

4  ternal  beneficiary  society  may  not  validly  provide  that  the  soci- 
ety itself  shall  be  the  beneficiary  in  case  the  designated  bene- 
ficiary shall  fail  for  illegality. 

INSUBANCE:     Indemnity  Passing  to  Insured's  Estate.     Failure  of 

5  a  designated  beneficiary,  in  a  fraternal  beneficiary  certificate, 
to  take  the  indemnity,  because  of  illegality  in  such  beneficiary 
to  be  such,  passes  the  indemnity  to  the  insured's  estate. 

ALIENS:     Abatement  of  Action  (?)  or  Continuance  (7)     An  action 

6  may  not  be  wholly  abated  on  the  sole  ground  that  the  plaintiff 
is  a  nonresident  alien  enemy.  The  utmost  impediment  which 
the  court  should  interpose  in  such  a  case  is  to  continue  the  ac- 
tion until  peace  is  restored  between  the  belligerent  countries. 

Appeal  froiu  Brenxer  District  Cornet. — Joseph  J.  0.ark^ 

Judge. 

January  15,  1919. 

Supplemental  Opinion  on  Rbhbaeing,  January  20,  1920. 

A  certificate  of  insurance  was  issued,  January  16,  1905, 
by  defendant,  a  fraternal  society  organized  under  the  laws 
of  Michigan,  with  indemnity  of  |1,000  in  event  of  death  of 
William  Nuhn,  payable  to  Lillian  I.  Ingalls,  described  there- 
in as  a  dependent.    The  assured  died.  May  24,  1913.    Proofs 
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of  loss  were  fnrnished,  and  the  indemnity  paid  to  the  bene- 
ficiary named.  Weiditschka  was  appointed  administrator 
of  the  decedent's  estate,  June  27th  following,  and  this  ac- 
tion begun  by  him,  as  administrator,  to  recover  the  indem- 
nity, March  19,  1914.  To  the  petition  praying  for  recovery, 
the  defendant  interposed  several  defenses.  Demurrer  to 
five  of  these  was  sustained.  As  to  the  sixth  defense,  the 
cause  was  continued.    The  defendant  appeals. — Affirmed. 

Sdger  d  Sweet  and  Miller  d  WalUngford,  for  appellant. 

Pickett,  Swisher  d  Farxcell,  Henry  Vollmer,  and  F,  P. 
Hctgetnann,  for  appellee. 

Ladd^  C.  J. — A  certificate  of  membership  was  issued  to 
William  Nuhn,  January  16,  1905,  by  the  defendant,  a  fra- 
ternal beneficiary  association,  organized  under  the  laws  of 
Michigan,     Its  funds  are  raised  by  assessment.     It  is  man- 
aged for  the  benefit  of  its  members,  and  not  for  profit.    The 
beneficiary  named  in  the  certificate  was  Ldllian  I.  Ingalls,  a 
dependent,  not  related  in  any  way  to  the  assured.     Upon 
the  death  of  Nuhfi,  May  24,  1913,  proofs  of  loss  were  sub- 
mitted, and  the  association  paid  the  stipulated  indemnity  to 
the  beneficiary  named.    W.  Weiditschka  was  appointed  ad- 
ministrator  of  decedent's  estate,  June  27th  following.    This 
snit   for  such  indemnity  was  begun  March  19,  1914,  by  the 
administrator  of  decedent's  estate,  and  is  met  with  several 
objections  to  recovery. 

I.  The  association  has  a  lodge  system,,  with  ritualistic 
form  of  work.  Nuhn  applied  to  a  local  lodge  at  Waverly, 
Iowa,  known  as  Waverly  Tent  No.  2,  for  membership,  and 

the  application  was  mailed  by  its  officers  to 
the  head  officers  of  the  association  in  Michi- 
gan, by  whom  it  was  accepted,  and  the  cer- 
tificate of  membership  issued  and  mailed  to 
the  record-feeeper  of  Wa\wly  Tent  No.  2,  and  by  him  Conn- 


ie   IXSURAWCB 
w-bat  law 
governs. 
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tersigned,  and  then  delivered  to  Nuhn.  Thereupon,  the  lat- 
ter was  initiated  into  the  association  by  the  local  lodge, 
paid  the  fee  asked  therefor,  and  his  first  assessment. 

Contrary  to  appellant's  contention,  the  contract  of  in- 
surance so  consummated  is  governed  by  the  laws  of  Iowa, 
rather  than  those  of  Michigan.  The  recent  cases  are  quite 
in  accord  in  holding  that  the  place  where  the  final  act  oc- 
curs which  makes  the  insurance  binding  is  the  place  of  the 
contra(:t,  and  that  the  validity  and  construction  of  the  con- 
tract are,  therefore,  to  be  determined  by  the  laws  of  that 
place.  Northwestern  Mut,  Life  Ins.  Co,  v.  McCiie,  223  U. 
S.  234  (56  L.  E5d.  419) ;  Haas  v.  Mutual  Life  Ins.  Co.,  90  Neb. 
808  (Ann.  Cas.  1913  B.  919,  with  cases  collected  at  page 
926);  WUde  v.  Wilde,  209  Mass.  206  (95  N.  B.  29&). 
See  Collver  v.  Modem  Woodmen,  154  Iowa  615,  as 
to  agency  of  the  officers  of  local  lodge  in  such  a  case.  Noth- 
ing in  Bush  V.  Modern  Woodmen  of  America,  182  Iowa  515, 
is  in  confiict  with  the  above.  The  question  under  considera- 
tion was  not  involved  in  that  case. 

II.  It  is  argued,  however,  that  the  .decision  we  reach 
would  violate  the  clause  of  the  Ck)nstitution  exacting  that: 

'^FuU  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records  and  judicial  proceedings  of  every 
other  state.''    Section  1,  Art.  IV,  Constitution  of  the  United 

States. 
2.  coHSTiTDTioNAL  Nothlug  lu  vlolatiou  of  this  clause  can 

cremt"°ciauie.  ^  inferred  from  a  decision  that  the  con- 
tract is  governed  by  the  laws  of  the  state 
where  made,  rather  than  where  one  of  the  parties 
was  organized  and  has  its  chief  place  of  business,  nor  en- 
forcing that  contract  by  compelling  compliance  therewith 
by  payment  to  the  person  entitled  thereto,  even  though  the 
amount  has  been  turned  over  to  another. 

The  defendant  association  had  no  right  to  transact  bus- 
iness in  this  state  without  permission,  and  even  then  was 
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bound  to  proceed  in  accordance  with  its  laws.    Nelson  v. 

Nederland  Life  Ins.   Co,,   110   Iowa  600; 
3.  insubancb:        Ameruxm  Fid.  Co.  v.  BleaJdey,  157  Iowa 

prohibited  ten- 

efldary:  for-       442;  New  York  L.  Ins.  Co.  V.  Cravens.  178 

elsn  comiMuiy. 

U.  S.  389  (44  L.  Ed.  1116).      In  the  last 
named  case,  the  court  said : 
"The  power  of  the  state  over  foreign  corporations  is 
not  less  than  the  power  of  a  state  over  domestic  corpora- 
tions.   No  case  declares  otherwise.    We  said  in  Orient  Ins. 
Co,  V.  Daggs,  supra :    *That  which  a  state  may  do  with  cor- 
porations of  its  own  creation^  it  may  do  with  foreign  cor- 
porations admitted  into  the  state.    This  seems  to  be  de- 
nied ;  if  not  generally,  at  least  as  to  plaintiff  in  error.    The 
denial  is  extreme,  and  cannot  be  maintained.    The  power  of 
a  state  to  impose  conditions  upon  foreign  corporations  is 
certainly  as  extensive  as  the  power  over  domestic  corpora- 
tions, and  is  fully  explained  in  Hooper  v.  California,  166  U. 

In  American  Fidelity  Co.  v.  Bleakley,  157  Iowa  442,  we 


'*The  appellant's   claim  that  the  policy    in    question 
should   issue  because  of  interstate  comity  cannot  be  sus- 
tained.    The  state  has  the  undoubted  right  to  say  whether 
foreign  corporations  shall  be  permitted  to  do  business  here 
at  all/ and,  if  such  permission  is  granted,  it  may  be  upon 
sneli  terms  and  conditions  as  the  state  shall  prescribe.    And 
mrhere  it  is  the  manifest  intention  to  limit  or  restrict  the 
powers  given  to  such  corporation  by  its  charter,  courts  have 
no  authority  to  override  such  legislation  on  the  ground  of 
comity    between  the  states.    Within  its  power,  the  state, 
through  its  legislature,  is  supreme,  and  the  court's  duty  is 
ended  when  it  determines  what  the  statutory  law  is." 

See,  also,  Frick  v.  Hartford  Life  Ins.  Co.,  179  Iowa  149. 

fJoT  can  an  infraction  of  the  Fourteenth  Amendment  to 

the  Constitution  of  the  United  States  be  said  to  be  involved 


\ 
^ 
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in  compelling  an  insurance  association  to  pay  the  stipu- 
lated indemnity  to  those  entitled  thereto,  even  though  pay- 
ment has  been  made  to  Another  not  lawfully  entitled  there- 
to. 

III.  Section  1832  of  the  Code  Supplement,  1913,  in  ad- 
dition to  prescribing  conditions  on  which  associations  like 
defendant  may  transact  business  in  this  state,  declares  that : 

"If  the  auditor  of  state  shall  approve  the  articles  and 
also  the  by-laws  or  rules,  he  shall  issue  to  the  society,  order 
or  association  a  permit  in  writing,  authorizing  it  to  trans- 
act business  within  this  state  for  a  period  of  one  year  from 
the  first  day  of  April  of  the  year  of  its  issue.  Societies, 
orders  or  associations  not  organized  under  the  laws  of  this 
state,  in  addition  to  the  requirements  of  the  provisions  of 
Section  1829  of  the  Code,  must  also  comply  with  all  of  the 
provisions  of  this  chapter,  except  as  to  the  residence  of 
membership." 

Section  1824  of  the  Code  forms  a  part  of  this  chapter 
and  provides  that: 

"No  fraternal  association  created  or  organized  under 
the  provisions  of  this  chapter  shall  issue  any  certificate  of 
membership  to  any  person  under  the  age  of  fifteen  years, 
nor  over  the  age  of  sixty-five  years,  nor  unless  the  beneficiary 
under  said  certificate  shall  be  the  husband,  wife,  relative, 
legal  representative,  heir  or  legatee  of  such  member.'* 

Appellant  argues  that  the  former  section  has  no  appli- 
cation to  the  latter,  but  applies  only  to  the  general  provi- 
sions having  reference  to  foreign  companies,  and  bases  its 
argument  largely  on  the  legislative  construction.  The  lan- 
guage quoted,  however,  is  too  plain  to  permit  of  any  doubt: 
for  the  requirements  are  in  addition  to  Section  1829  of  the 
Code,  and  exact  compliance,  not  with  part,  but  "with  all 
of  the  provisions  of  this  chapter,  except  as  to  the  residence 
of  membershi})."  The  language  could  not  well  be  plainer; 
and,  as  the  subsequent  acts  of  the  legislature  are  not  in- 


Jan.  1920]     Wbiditschka  v.  Supebmb  Thnt  K  M.  W.    189 

consistent  with  the  exaction  of  obedience  to  Section  1824, 
we  have  no  trouble  in  reaching  the  conclusion  that  foreign 
associations  admitted  to  do  business  are  bound  by  Section 
18rM  of  the  Code. 

IV.  One  of  defendant's  by-laws  provides  for  payment 
of  every  loss  under  the  cei-tificate  to  a  dependent,  and  that, 
"if  the  designation  of  beneficiary  shall  fail,  for  illegality 

or  otherwise^  the  benefit  shall  revert  to  the 
4.  insdsakce:        Life  Benefit  Fund."    As  contended  by  ap- 

lllegal  bene- 
ficiary :  in-  pel  Ian  t,  the  members  of  such  an  association, 

surer  as  beoe- 

*«>"y-  as  well  as  their  heirs,  are  bound  by  its  by- 

laws, if  valid.  Ro88  v.  Modem  B.  of  A.,  120 
Iowa  692;  Boeck  r.  Modem  Woodmien,  162  Iowa  159;  Roeh 
V.  Business  Men's  Prot,  Assn,^  164  Iowa  199;  Elliott  v,  Homm 
Mutual  Hail  Assn.,  160  Iowa  105. 

Possibly,  where  there  is  no  provision  to  the  contrary, 
the  indemnity  may  be  made  payable  to  someone  other  than 
those  defined  by  a  statute.  See  Grand  Lodge  A,  O,  U.  W,  t?. 
Cleghom,  (Tex.)  42  S.  W.  1043.  Section  1824  of  the  Code 
excludes  any  not  named  therein,  by  declaring  that : 

"No  fraternal  association  created  or  organized  under 
the  provisions  of  this  chapter  shall  issue  any  certificate  of 
membership  to  any  person,  ♦  •  •  unless  the  beneficiary 
onder  said  certificate  shall  be  the  husband,  wife,  relative, 
legal  representative,  heir  or  legatee  of  such  member." 

As  no  such  certificate  shall  be  issued  to  the  beneficiary 
other  than  of  the  classes  named,  designating  a  dependent 
as  such,  or  even  the  association,  would  seem  to  be  prohibited. 
See  Smith  v.  Buqyreme  Tent,  Knights  of  Maooahees,  127 
Iowa  116,  where  Section  1824  of  the  Code  was  construed 
in  ascertaining  whether  the  beneficiary  named  in'  a  certifi- 
cate issued  by  this  same  association  was  entitled  to  the  in- 
demnity promised. 

I/illian  In^alls  was  not  connected  with  the  insured  oth- 
erwise than  ae  a  dependent,  and  therefore  her  designation 


I 
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as  beneficiary  was  ill^al.  It  is  argued^  however,  that  the 
company  is  not  liable,  for  that,  under  such  circumstances, 
the  by-law  declares  that  "the  benefit  shall  revert  to  the  Life 
Benefit  Fund."  This  is  tantamount  to  naming  the  associa 
tion  as  the  beneficiary.  The  indemnity,  under  these  circum- 
stances, would  be  distributed  to  all  the  members  of  the  as- 
sociatien,  and  be  made  use  of  in  meeting  losses  instead  of 
assessments  collected.  To  make  the  association  a  bene- 
ficiary is  quite  as  inconsistent  with  the  provisions  of  Sec- 
tion 1824  of  the  Code  as  the  designation  of 
^'  'SdSS^?ty  '  ^  dependent.  In  this  state,  the  rule  haa 
?u?ld^f  estotel      ^^^S  been  established  that,  in  event  of  some 

omission  or  illegality  in  the  designation  of 
a  beneficiary,  as  exacted  by  the  statute,  the  benefit  or  indem- 
nity will  pass  to  the  estate  of  the  assured.  Schmidt  v.  Nor- 
thsm  Life  Assn.,  112  Iowa  41 ;  OUpJumt  v.  American  Health 
&  Ace.  Assn.,  147  Iowa  656. 

In  Boeck  v.  Modem  Woodmen,  supra,  the  place  of  the 
contract  only  was  involved. 

V.  The  defendant,  by  way  of  amendment  to  the  amend- 
ed and  substituted  answer,  pleaded  in  bar  that  the  heirs  of 
the  insured  were  residents  and  citizens  of  Germany,  and 

therefore  that  the  court  erred  in  continuing 
'  abatement  of      the  cause;  that,  instead,  the  action  should 

action   (?)  ,  ,  ,  ,       «,  .  , 

or  coDtinu-         have  been  abated.    The  action  was  begun 

ance    (?)  ^ 

March  19,  1914,  and  this  amendment  was 
not  filed  until  September  25, 1917;  and  the  issue  is  whether, 
in  such  a  situation,  the  action  should  be  abated,  or  should 
be  continued  until  the  termination  of  hostilities  between 
this  country  and  the  empire  of  Germany.  There  is  no  con- 
troversy but  that  the  heirs  are  alien  enemies,  of  a  character 
which  precludes  prosecution  of  action  in  our  courts;  for  they 
reside  in  and  are  citizens  of  Germany.  Though  it  is  often 
said  by  the  law  writers  that  an  alien  enemy  cannot  sue, 
for  that  to  permit  a  recovery  would  strengthen  and  aid,  in 


Jan.  1920]     Wmditschka  v.  Supebmb  Tbnt  K  M.  W.    191 


resources,  the  hostile  government,  and  thereby  weaken  our 
own  resources,  this  depends  somewhat  on  other  consider- 
ations>  as  place  of  residence  and  rights  accorded  resident 
alien  enemies  by  onr  government.  The  test  of  the  right  to 
sne  which  generally  obtains  is  residence,  rather  than  na- 
tionality ;  the  location  of  the  alien  enemy,  and  not  the  fact 
that  he  is  such.  See  Wells  v.  William,  1  Lord  Baym.  282 ; 
Clarke  t?.  Morey,  10  Johns.  (N.  Y.)  69,  70;  Porter  v.  Freud- 
eniberg,  1  K.  B.  (1915)  857. (Ann.  Cas.  1917  0.  215).  See, 
also,  an  article  in  the  Tale  Law  Journal  of  December,  1917, 
and  notes  to  Daimler  Co,  v.  Continental  Tyre  d  Rub.  Co., 
Ann.  Cas.  1917  C.  170,  193.  The  learning  on  the  subject  ap- 
pears in  these  cases,  and  leaves  no  doubt  as  to  the  fact  that 
the  heirs  of  the  assured,  at  least,  might  not  prosecute  an 
action  in  the  courts  of  this  country.  It  will  be  observed, 
however,  that  the  suit  was  b^un  about  three  years  before 
the  government  of  the  United  States  was  engaged  in  war 
with  Germany.  The  administrator,  who  was  a  citizen  of 
this  country,  undoubtedly  acted  in  a  representative  capac- 
ity, and,  in  prosecuting  the  action  and  in  recovering  the  in- 
surance indemnity,  if  this  happened,  necessarily  acted  in  a 
trust  capacity  for  those  ultimately  entitled  to  the  proceeds. 
In  this  situation,  there  would  seem  to  be  no  good  reason  for 
posti)oning  the  suit;  for  whatever  might  be  recovered  neces- 
sarily would  lodge  in  the  hands  of  the  administrator.  That 
officer  is  under  the  control  of  the  court,  and  might  very  well 
be  directed  to  retain  the  funds,  for  distribution  after  the 
termination  of  the  war.  See  Krachanake  v.  Acme  Mfg.  Co., 
175  N.  C.  435  (95  S.  E.  851,  852) ;  BirgehForhes  t?.  Heye,  248 
Fed.  636. 

The  object  is  not  to  defeat  the  alien  enemy  of  his  right 

to  recover  whatever  may  be  owed  to  him,  nor  to  shield  the 

citizen  from   the  enforcement  of  his  just  obligations,  but 

to  obviate  the  deriving  of  any  advantage  by  the  enemy,  di- 

rectly  or  indirectly,  pending  hostilities.    These  reasons  have 
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persuaded  manv  courts  to  postpone,  rather  than  abate,  ac- 
tions begun  before  the  countries  were  engaged  in  war.  That 
such  a  defense  may  be  either  temporary  or  final ,  appears 
from  l^chmifz  v.  Tan  Dor  Veen  cC-  Co.,  112  L.  T.  N.  ft.  (I^g.) 
991: 

^^In  the  first  place,  an  alien  enemy  cannot  maintain 
an  action  in  our  courts,  not  because  his  enemy  character 
constitutes  a  defense  to  his  claim,  but  because  it  deprives 
him  of  locvs  standi.  He  is,  while  that  character  lasts,  un- 
der a  temporar^^  disability  to  sue.  Yet  the  cause  of  action, 
if  otherwise  good,  is  unaffected.  But  secondly,  in  some 
cases  the  enemy  character  does  affect  the  cause  of  action,  as 
where  it  is  upon  an  insurance  of  enemy  ships  or  goods.  It 
being  the  object  of  the  Crown  to  destroy  the  commerce  of 
the  enemy,  a  contract  to  indemnify  him  against  such  loss 
is  or  becomes  illegal,  and  there  is  no  cause  of  action.  In 
such  a  case,  even  if  the  broker,  a  British  subject,  sues,  and 
the  policy  was  underwritten  before  the  war,  the  action  still 
fails,  and  fails  finally,  not  because  the  beneficiary  is  an  ene- 
my, but  because  the  cause  of  action  is  bad.  •  *  *  It  is 
essential  to  distinguish  carefully  between  these  two  cases,  i. 
e.,  that  where  the  cause  of  action  is  unexceptionable,  but  the 
plaintiff,  as  an  alien  enemy,  is  temporarily  and  personally  in- 
capable of  being  received  as  a  plaintiff,  and  that  wHere  the 
cause  of  action,  whoever  puts  it  forward,  fails  in  itself, 
and  fails  finally.  It  cannot  be  put  more  clearly  than  in  the 
words  of  Lord  Bllenborough,  in  Flindt  v.  Waters,  15  Bast 
260:  ^The  defense  of  alien  enemy  must  be  accommodated 
to  the  nature  of  the  transaction  out  of  which  it  arises;  it 
may  go  to  the  contract  itself  on  which  the  plaintiff  sues,  and 
operate  as  a  perpetual  bar;  or  the  objection  may,  as  in  a 
case  of  this  sort,  be  merely  personal  in  respect  to  the  capac- 
ity of  the  party  to  sue  upon  it.'  " 

Though  there  are  some  cases  which  hold  that,  where  a 
person,  after  bringing  action,  becomes  an  alien  enemy,  he 
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will  be  barred  from  further  maintaining  the  action,  the 
better  view  seems  to  be  that  the  proceedings  will  be  stayed 
merely,  and  not  dismissed,  unless  the  action  itself  ought  not 
to  be  maintained.  The  authorities  are  well  reviewed  in 
LuczycM  t\  Spamsh  River  Pulp,  etc.,  34  Ont.  L.  Rep.  549, 
and  the  conclusion  reached  that  where,  during  the  action, 
the  plaintiflF  becomes  an  alien  enemy,  the  litigation  will 
merely  be  suspended,  because  of  the  temporary  incapacity 
of  the  plaintiCF  to  go  on  with  the  action,  and  that  it  will  re- 
main in  abeyance  until  the  impediment  be  removed  by  the 
dose  of  the  war.  See  note  to  Daimler  Co.  v.  Continental 
Tyrey  etc.,  Co.,  Ann.  Cas.  1917  C.  170,  at  page  207;  Taijlor 
V.  Albion  Lhr.  Co.,  176  Cal.  347  (108  Pac.  ^48) ;  Kraeha/nake 
f.  Acme  Mfg.  Co,,  supra ;  Levine  t\  Taylor^  12  Mass.  8 ;  Bell 
v.  Chapman,  10  Johns.  (N.  Y.)  183. 

A  different  view  prevailed  in  Howes,  etc.,  Co.  v.  Chester 
d  Co.,  33  Ga,  89;  but  the  authority  of  that  case  is  consid- 
erably impaired,  since  it  turned  out  that  there  was  no  alien 
enemy  involved.  Tempos  v.  White,  7  Wall.  700  (19  L.  Ed. 
227). 

As  pointed  out  by  Judge  Speer,  in  Plettenherg,  Hoi- 
thaus  d  Co.  v.  Kulmon  d  Co.,  241  Fed.  605,  the  opinion  must 
be  regarded  as  academic.    Quoting  from  Judge  Speer: 

"With  the  evolution  of  law,  the  courts  of  the  English- 
speaking  peoples  exhibit  greater  magnanimity  in  affording 
opportunity  of  redress  to  alien  enemies.  Notwithstand- 
ing a  ruling  of  Sir  Williajp  Scott,  afterwards  Lord  Stowell, 
made  in  1799,  to  the  contrary',  the  British  prize  courts  of 
today  hear  any  alien  enemy  asserting  rights  under  a  con- 
vention of  the  Hague  Peace  Conference.  Shall  the  courts 
of  the  United  States  then,  wholly  deny  a  hearing  to  one  not 
such  when  he  here  sought  redress,  but  who  has  since  be- 
come an  alien  enemy?  To  do  this  would  not,  in  my  judg- 
ment, accord  with  the  spirit  of  our  institutions,  nor  with  the 
spirit  of  our  government,  which   disclaimed   hostilities  to 

V(»L.   188  Ta.-    13 
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the  German  people  when  it  proclaimed  war  in  defense  of 
freedom  and  of  a  common  humanity." 

Circuit  Judge  BuflBngtou,  in  Kaiser  Wilhelm  II.,  246 
Fed.  786,  after  reviewing  the  facts  of  the  case,  remarked  that 
it  called  "for  the  exercise  of  that  range  of  discretion"  pe- 
culiar to  the  court  of  admiralty,  and  that  this  would  be — 

"An  order  which  will  make  due  provision  for,  first, 
giving  the  German  citizen  and  belligerent  an  opportunity 
to  litigate  his  rights,  if  relations  with  his  country  are  here- 
after resumed;  second,  providing  for  adjudging,  if  the  gov- 
ernment hereafter  so  desires,  its  rights  and  liabilities,  if  any, 
in  taking  over  libeled  property  of  the  German  subject; 
third,  adjudging  hereafter  what  effect  the  taking  of  this 
ship  by  the  government  had  on  the  claim  of  the  British 
lienor,  and  the  further  obligation  of  the  German  vessel  own 
er,  as  between  themselves.  In  following  this  course,  and 
protecting  the  unprotected  rights  of  an  absent  Gfermau 
citizen  while  this  country  is  at  war  with  the  imperial  gov- 
ernment of  its  country,  we  are  impelled  by  three  all-snffi- 
cient  reasons:  First,  the  innate  sense  of  fairness,  decency, 
and  justice  which  respects  the  rights  of  an  enemy;  second^ 
the  broad  principles  of  international  intercourse,  which  lead 
courts  and  nations  that  believe  in  international  rights  to  be 
the  more  careful  to  observe  them  toward  belligerents;  and 
lastly,  because  the  awarding  to  this  German  citizen,  with 
whom  our  country  is  at  war,  the  careful  preservation  until 
times  of  peace  of  its  rights,  is  in  line  with  those  high  ideals 
of  Anglo-Saxon  justice  which  led  the  British  courts  years 
ago,  in  Re  Boussmaker,  13  Vesey  71,  decided  in  1806,  to  al- 
low the  claim  of  an  alien  enemy  to  be  proved  in  time  of  war, 
and  the  dividends  held  by  the  British  court  until  peace. 
Indeed,  the  fact  that  our  countrv  is  now  at  war  with  Ger- 
many  is  all  the  more  reason  why  this  court  should  most 
scrupulously  award  to  this  German  citizen  those  interna- 
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tlonal  and  equitable  rights  which  no  fair-minded  people  ever 
deny,  even  to  their  enemies  in  times  of  war." 

On  principle  and  authority,  then,  we  reach  the  conclu- 
ision  that  the  court  did  not  err  against  the  appellant  in  over 
ruling  the  plea  involved,  and  postponing  the  further  hearing 
of  the  cause  until  the  termination  of  the  w?tr.  The  plain- 
tiff did  not  appeal;  and  therefore  we  have  no  occasion  to 
decide  whether  the  plaintiff  might  well  have  been  permitted 
to  go  on  with  the  case,  and  the  court  retain  whatever  might 
be  recovered  in  the  hands  of  the  administrator  until  peace 
should  be  restored. — Affirmed. 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 

Supplemental  Opinion. 

Per  Curiam. — Appellant  suggests,  in  its  petition  for 
rehearing,  that  the  conclusion  reached  in  the  opinion  de- 
stroys the  principle  of  uniformity,  as  between  the  nienil>ers, 
and  the  members  and  the  association,  but  does  not  explain 
how   this  will  be  brought  about,  save  by  citing  Supreme 
Council  of  the  Royal  Arcanum  v,  Brashears,  89  Md.  6^ 
(43  Atl.  866).    On  the  trial  of  that  case,    the   beneficiary 
named  in  the  certificate  of  insurance,  suing  for  indemnity 
stipnlated  therein,  offered  in  evidence  a  duly  certified  copy 
of  Chapter  281  of  the  Acts  of  1895  of  the  state  of  Massachu- 
settSy  relating  to  misrepresentation  in  applications  for  mem- 
bership in  fraternal  beneficiary  associations,  which  read: 

''When   any  certificate  is  issued  to  a  resident  of  the 
commonwealth  by  any  fraternal  beneficiary  corporation  or- 
gauized  under  the  laws  of  or  admitted  to  do  business  in  this 
Commonwealth,  no  oral  or  written  misrepresentations  or 
warranty  made  by  the  assured  or  in  his  behalf  in  the  applica- 
tion for  such  certificate,  or  in  the  negotiation  of  the  con- 
tract, sbaU  be  deemed  material  or  defeat  or  void  the  certifi- 
cate or  prevent  its  attaching,  unless  such  misrepresentation 
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or  warranty  is  made  with  actual  intent  to  deceive,  or  unless 
the  matter  misrepresented  increased  the  risk  of  loss." 

-  The  court  held  that  this  was  admissible,  for  that  a 
certificate  was  issued  by  a  Massachusetts  corporation,  and 
therefore  the  statute  iij  question  was  applicable  thereto, 
even  though  the  act  apparently  applied  only  to  cases  where 
certificates  of  membership  were  issued  to  residents  of  Mas- 
sachusetts, the  court  saying: 

"The  mutuality  and  fraternijy  which  form  the  basis  of 
mutual  benevolent  associations  and  kindred  organizations 
require  that  all  of  their  members  shall  be  treated  alike. 
It  would  be  fatal  to  the  whole  benefit  scheme  of  the  Royal 
Arcanum  if,  when  the  case  of  the  beneficiarv  of  a  Massachu- 
setts  member  of  the  organization  were  on  trial,  his  or  her 
rights  should  be  measured  by  a  more  favorable  standard 
than  would  be  applied  to  the  beneficiary  of  a  Maryland 
member.  The  regulations  contained  in  the  constitution  and 
by-laws  of  the  society  contemplate  like  treatment  of  all  of 
its  members  of  the  same  class,  without  special  favor  or  ad- 
vantage to  any,  under  a  similar  state  of  facts." 

Otherwise,  a  certificate  of  insurance  valid  in  Massachu- 
setts must  have  been  adjudged  invalid  in  Maryland,  and  in 
Pennsylvania.  Fidelity  Mut.  Life  Assn,  v.  FHelcMn,  74  Md. 
172  (21  Atl.  G8(>).  It  is  to  be  noted,  however,  that  there 
was  no  statute  in  Maryland  interfering  with  this  conclu- 
sion. In  Missouri,  a  statute  provided  that,  in  suits  on  in- 
surance contracts,  suicide  by  the  insured  shall  not  consti- 
tute a  defense,  unless  contemplated  when  application  there- 
for was  made,  notwithstanding  that  a  stipulation  in  the  pol- 
icy to  the  contrary  uniformly  has  been  held  applicable  to 
suits  on  certificates  issued  by  foreign  fraternal  associations. 
Schmidt  t\  Supreme  Court  U,  O.  of  F.,  228  Mo.  675  (129  S. 
W.  653).  This,  of  necessity,  allows  a  defense  in  one  state 
not  available  in  another,  and  thereby  seems  to  tolerate  the 
inequality  denounced    in    the   Maryland  decision,   though 


Jan.  1920]     Wbiditschka  v.  Suprbmb  Tbnt  K.  M.  W.     197 


doubtless  on  the  ground  that  the  foreign  association,  in  do- 
ing business  in  Missouri,  undertook  to  conform  to  its  laws. 
Appellant  also  relief  on  Supreme  Council  of  Roual  Area- 
num  V.  Green,  237  U.  S.  531,  where  the  power  of  fraternal 
beneficiary  associations  to  increase  the  assessments  required 
to  be  paid  was  involved.  Although  the  Supreme  Judicial 
Court  of  Massachusetts  had  ruled,  itf  Reynolds  t\  Supreme 
Council  of  Royal  Aroanum,  192  Mass.  150,  that  the  increase 
of  assessments  was  within  the  power  of  the  company,  the 
Court  of  Appeals  of  New  York,  in  Oreen  v,  Supreme  Comi- 
cil  of  Royal  Arcanum,  206  N.  Y.  591,  ruled  otherwise;  and 

appeal  to  the  Supreme  Court  of  the 
United  States,  237  U.  S.  531,  Chief  Justice  White,  in  the 
conrse  of  his  opinion,  observed  that: 

"An  assessment  which  was  one  thing  in  one  state  and 
another  in  another,  and  a  fund  which  was  distributed  by 
one  rule  in  one  state  and  by  a  different  rule  somewhere  else, 
wonid;  in  practical  effect,  amount  to  no  assessment,  and  no 
'  substantial  sum  to  be  distributed.    It  was  doubtless  not 
only  a  recognition  of  the  inherent  unsoundness  of  the  prop- 
osition here  relied  upon,  but  the  manifest  impossibility  of 
its  enforcement,  which  has  led  courts  of  last  resort  of  so 
many  states,  in  passing  on  questions  involving  the  general 
anthority  of  fraternal  associations,  and  their  duties  as  to 
subjects  of  a  general  character  concerning  all  their  mem- 
bers,   to   recognize  the  charter  of  the  corporation  and  the 
laws  of  the  state  under  which  it  was  granted,  as  the  test 
and  measure  to  be  applied." 

The  power  to  fix  and  collect  assessments  is  fundamental 
in  the  organization  of  fraternal  mutual  insurance  com- 
panies, and  the  court  ruled  that  the  New  York  court,  in 
not  giving  to  the  charter,  as  amended,  and  the  laws  of 
Ifassaehnsetts,  as  announced  by  its  Supreme  Judicial  Court, 
foil  effect^  disregarded  the  full  faith  and  credit  elaus<^  of 
the  Constitution.     The  soundness  of  the  decision  is  beyond 


198    Wbiditschka  v.  Supreme  Tent  K.  M.  W.     [188  Iowa 

question.  Any  other  ruling  would  impinge  upon  the  prin- 
ciple of  mutuality  between  members  #hich  is  basic  in  the  or- 
ganization of  all  fraternal  associations,  and  would  destroy 
that  equality  as  between  members  which  is  essential  to  their 
continued  existence.  The  trouble  with  appellant's  conten- 
tion lies  in  the  assumption  that  any  question  touched  in 
the  cases  cited  is  involved  in  ascertaining  who  is  entitled  to 
the  stipulated  indemnity.  It  is  of  no  concern  to  other 
members  whether,  upon  the  death  of  a  member,  the  benefit 
is  paid  to  a  beneficiary  of  one  class  or  another.  Nor  is  thip 
material  to  the  association.  Its  sole  concern  is  that  it  reach 
the  person  entitled  thereto.  The  different  classes  from  whom 
the  member  may  choose  are  designated  by  statute,  but  he 
alone  may  select  from  these;  and  his  choice,  or  any  change 
therein,  cannot  well  affect  the  relations  between  him  and 
other  members  nor  those  between  the  members  and  the  as- 
sociation. For  these  reasons,  it  cannot  well  be  said  that  the 
naming  of  specified  beneficiaries  is  essential  to  the  oi^an- 
ization  of  a  mutual  benefit  association,  nor  that  the  power 
to  define  who  shall  be  entitled  to  benefits  rests  solely  with 
the  society,  or  with  statutes  of  the  state  where  organized. 
The  case  on  which  appellants  seem  to  rely,  United  Order  of 
the  Golden  Cross  v,  Merriek,  165  Mass.  421  (43  N.  E.  127), 
construes  certain  statutes  of  Massachusetts,  which  declare, 
in  substance,  that  a  foreign  fraternal  association  may  do 
business  in  the  state  "by  conforming  in  other  respects  to 
the  foregoing  provisions/'  among  which  was  one  declaring 
that  "the  corporation  may  also  provide  in  its  by-laws  for 
the  payment,  from  time  to  timfe,  of  a  fixed  sum  by  each  mem- 
ber to  be.pajd  to  the  beneficiaries  of  the  deceased  member 
in  such  amount  and  manner  as  shall  be  fixed  by  said  bv-laws 
and  written  in  the  benefit  certificate  issued  to  said  mem- 
ber,  and  payable  to  the  husband,  wife,  child,  relatives  of, 
OP  persons  dependent  upon,  such  member.''  The  court  held 
that,  inasmuch  as  this  did  not  expressly  prohibit  naming  a 
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beneficiary  other  than  of  one  of  these  classes,  such  bene- 
ficiary named  in  a  certificate  of  an  association  organized  In 
Tennessee,  where  there  are  no  statutory  restrictions,  was 
entitled  to  the  benefits.  This  seems  in  conformity  with 
other  decisions.  See  cases  collected  in  1  Bacon  on  Benefit 
Societies  561.  Also,  see  Qruher  v.  Orand  Lodge  A.  0.  V,  W., 
79  Minn.  59  (81  N.  W.  743).  Our  statute  prohibits  the  is- 
suance of  a  certificate  of  insurance  when  a  beneficiary  other 
than  one  of  the  classes  named  is  designated,  and  therein 
differs  from  that  of  Massachusetts,  and  possibly  other 
states.  It  was  competent  for  the  lawmakers  to  prescribe 
nnder  what  conditions  foreign  mutual  associations  might  en- 
gage in  business  in  this  state.  Scottish  Union  d  Nat.  Ins. 
Co.  r.  Herriott,  109  Iowa  606;  Netc  York  Life  Ins,  Co.  r. 
Cra^vens,  178  U.  S.  389.  This  rule  was  recognized  in  Dtoo- 
rdk  V.  Supreme  Lodge,  W.  B.  Frat.  Assn.,  101  Neb.  297  (163 
N.  W-  471).  The  defendant  in  that  case  was  oi^anized  un- 
der the  laws  of  this  state,  but  the  court  held  that  the  statute 
of  Nebraska  specifying  the  classes  from  which  the  benefi- 
ciaries must  be  chosen,  controlled,  saying: 

*'The  statutory  provision  limiting  and  defiming  the 
classes  of  persons  to  whom  death  benefits  should  be  paid  be- 
came as  much  a  part  of  the  contract  of  insurance  as  if  it 
had  been  written  therein,  and  it  declared  the  policy  of  the 
st^te  with  resi)ect  to  such  contracts."  ' 

In  referring  to  Supreme  Coimoil  Royal  Arcanum  v. 
Ch'eetij  supra,  as  being  relied  on  by  appellant,  the  court  ob- 
served  that: 

''The  question  in  this  case  is  so  different  that  the  opin- 
ion in  that  ease  does  not  control  its  decision.  The  question 
there  involved  the  relation  existing  between  the  corporation 
and  its  members,  and  between  the  members  themselves,  with 
respect  to  uniformity  of  assessments  in  different  states. 
Here  we  are  not  concerned  with  such  questions,  since  such 
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relations  have  all  been  terminated  by  the  maturity  of  the 
contract.'' 

In  Dennis  v.  Modem  B,  of  A,,  119  Mo.  App.  210  (95 
S.  W.  967),  the  court  held  that,  "where  a  society  may  de- 
pend for  its  power  to  do  business  on  the  statutes  of  two 
states,  one  where  it  is  organized,  and  the  other  wherein  it 
is  permitted  to  do  business  as  a  foreign  corporation,  the 
statute  of  the  latter  will  control  as  to  who  can  become  bene- 
ficiaries in  cases  originating  in  the  latter,"  the  court  observ- 
ing that,  "since  no  foreign  association  could  do  business 
here  without  the  authority  of  this  state,  it  must  bring  it- 
self within  the  terms  of  such  authority.  That  is  to  say,  it 
must  bring  itself  within  the  description  of  the  local  associa- 
tions in  this  state,  which  means  they  must  have  for  their 
object  the  benefit  of  the  same  class  or  classes  of  beneficiaries 
that  are  named  in  our  statutes." 

In  Baltzell  v.  Modern  W,  of  A.,  98  Mo.  App.  153  (71  S. 
W.  1071),  and  Herzlerg  v.  Modem  B.  of  A,,  110  Mo.  App.  328 
(85  8.  W.  966),  the  l^al  representatives  of  the  assured  were 
named  as  beneficiaries;  and,  after  noting  that  legal  repre- 
sentatives might  not  be  named  as  beneficiaries  under  the 
Missouri  statute,  though  this  might  be  done  in  the  state 
where  organized,  the  court  ruled  that  such  representatives 
might  not  recover.  In  Wilson  v.  Supreme  Conclave  Imp. 
Ord.  of  Beptasophs,  174  N.  C.  628  (94  S.  R  443),  it  was 
held  that  such  a  certificate,  when  a  North  Carolina  con- 
tract, was  governed  by  the  statute  of  that  state,  although  the 
company  was  organized  in  Maryland.  In  Supreme  Court 
/.  0.  of  F.  V.  Fisher,  172  111.  App.  454  after  reviewing  the 
decisions  of  that  state,  the  court  reached  the  conclusion  that 
a  statute  of  that  state,  defining  the  classes  from  which  bene- 
ficiaries were  to  be  chosen,  controlled,  rather  than  the  cer- 
tificate of  a  foreign  association.  We  have  discovered  no  de- 
cision to  the  contrary,  nor  has  any  been  cited.  The  certifi- 
cate considered  in  Belknap  v,  Johnston,  114  Iowa  266,  was 
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held  to  be  an  Illinois  contract,  and  therefore  to  be  construed 
according  to  the  laws  of  that  state.  Ehiough  has  been  said 
to  dispose  of  the  contention  that  the  full  faith  and  credit 
clause  of  the  Constitution  is  being  violated.  To  enforce  a 
statute  of  this  state  and  uphold  its  policy  will  not  be  con- 
strued to  evidence  an  indisposition  to  accord  to  those  of 
another  state  full  faith  and  credit.  Our  offense,  if  it  be 
such,  lies  in  holding  that  the  controversy  is  ruled  by  the 
Iowa,  rather  than  the  Michigan,  statute. 

The  association,  organized  in  the  state  of  Michigan, 
upon  being  permitted  to  engage  in  business  in  this  state,  un- 
dertook to  do  so  in  accordance  with  its  laws.     It  might  have 
proceeded  without  issuing  a  certificate  of  insurance  with  in- 
demnity payable  to  a  beneficiary  of  a  class  not  sanctioned 
in  this  state,  though  allowed  under  the  laws  of  Michigan.  ' 
Other  classes  from  which  to  choose  were  common  to  the 
statutes  of  both  states;  and  surely,  in  holding  that  such  an 
association,  after  undertaking  to  comply  with  the  require- 
ments of  this  state  as  a  condition  to  engaging  in  business 
therein,  may  be  compelled  to  perform  what  it  has  under 
taken,  we  do  not  ignore  the  constitutional  requirement  that 
fnll  faith  and  credit  be  accorded  the  public  acts  of  Michi- 
gan, but  rather,  exact  that  compliance  with  the  laws  and 
policy  of  this  state  which  defendant  had  promised  to  carry 
ont  upon  being  permitted  to  engage  in  business  in  Iowa.  The 
mling  does  not  draw  the  statutes  of  Michigan  into  question. 
The  opinion  is  adhered  to,  and  the  petition  for  rehearing 
overruled. 

Weaver,  C   J.,  Ladd,  Evans^  Preston,  and  Salinger, 
JJ.,  concur. 
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Caroline  Wbndland,  Appellant,  v.  Harbt  Bbeg  et  al., 

Appellees. 

PBINOIPAIi  AND  AOENT:    LiAbUity  of  Agent— Nonfeasance.    An 

1  agent  is  not  personally  liable  to  a  third  person  for  mere  non- 
feasance. 

PBINOIPAL  AND  AGENT:     LUbillty  of   Agent— Bental   of  De* 

2  fective  Premises.  Agents  who  rented  real  property  to  a  tenant 
were  not  liable  for  an  accident  resulting  from  the  giving  away 
of  a  filled  well,  where,  although  they  knew  that  the  well  had 
been  filled,  they  knew  nothing  which  would  cause  them  to 
believe  there  was  any  danger,  and  where  there  was  no  duty  of 
inspecting  the  same,  even  as  between  them  and  their  principal. 

Appeal  from  Scott  District  Oourt. — M.  F.  Donegan,  Judge. 

October  26,  1919. 

Rehearing  Denied  January  20,  1920. 

Action  fo/  damages  for  personal  injuries  sustained  by 
plaintiff  as  a  result  of  falling  into  a  hidden  excavation  up- 
on the  premises  occupied  by  plaintiff  aq  tenant.  At  the 
close  of  the  evidence,  there  was  a  directed  verdict  for  the 
defendants,  and  the  plaintiff  appeals. — Affirmed. 

Andrew  L.  Ohezem  and  M.  V.  Ownnon,  for  appellant. 

Albert  W.  Ha/memfi,  for  appellees. 

Evans,  J. — The  plaintiff  was  a  tenant  of  certain  resi- 
dence premises  in  Davenport.  The  owner  was  Margaret 
Harrington,  nonresident  of  the  city. 

The  defendants  were  related  to  such  owner,  and  acted 
as  her  agents  in  the  renting  of  said  premises  and  in  collect- 
ing the  rents  therefrom.  The  plaintiff  originally  rented 
the  premises  from  a  Mrs.  William  Harrington,  another  rela- 
tive of  the  owner's,  and  made  the  initial  payment  of  rent 
to  her.  Thereafter,  she  paid  all  the  rent  to  the  defendants. 
After  she  had  been  in  the  occupancy  of  the  premises  about 
one  year,  she  suffered  a  remarkable  accident    The  ground 
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1.  Principal  ahd 
AOMNT :  llabll- 


gave  way  under  her  feet,  and  she  fell  into  an  excaratioii,  14 
feet  deep.  She  claims  damages  for  her  injuries  from  these 
defendants  on  the  following  grounds:  (1)  That  the  defend- 
ants were  in  the  occupancy  of  the  premises;  (2)  that  they 
placed  the  plaintiff  in  occupancy  thereof  as  tenant,  and  n^- 
ligently  failed  to  inform  her  of  the  hidden  ezcayation,  al- 
though they  themselves  had  knowledge  thereof. 

As  to  the  first  ground,  it  is  enough  to  say  that  defend- 
ants were  not  in  occupancy  of  the  premises  in  any  other 
than  that  they  acted  as  agents  for  the  owner  in  ref- 
erence thereto. 

It  appears  from  the  evidence  that  there 
MB-SLSS*'     ^^^  formerly  been  an  old  well  upon  these 

premises,  which  was  not  in  use.    In  the  year 
1913,  the  then  tenant  of  the  premises  obtained  permission 
to  fill  it  up,  and  did  so.    It  was  filled  level  with  the  ground, 
and  the  place  thereof  soon  became  grass-grown,  and  a  part 
of  the  lawn.    There  was  nothing  on  the  surface  to  indicate 
any  peril  of  any  kind.    The  defendants  knew  of  the  exis- 
tence of  the  old  well,  and  knew  that  it  had  been  filled  up. 
Thej  knew  nothing  which  would  cause  them  to'believe  that 
any  danger  was  covered  thereunder.    The  accident  to  the 
plaintiff  happened  about  four  years  after  the  filling  of  the 
well*    The  record  offers  no  explanation  of  the  cause  of  the 
hidden  excavation,  other  than  the  inference  that  there  must 
haye  been  a  process  of  settling,  which  caused  the  excava- 
tion into  which  the  surface  finally  fell. 

19ie  evidence  discloses  no  wrongful  act  on  the  part  of 

the  defendants  in  an  affirmative  sense.    There  was  no  mis- 

fesBance.     If  they  can  be  charged  with  negligence,  it  must 

be  because  they  failed  to  perform  some  duty  owed  by  them 

to  the  plaintiff. 

A  defendant  may  not  plead  agency  in  defense  of  his 
wrongful  act,  to  the  injury  of  another.  E^en  an  agent  ^may 
be  held  personally  liable  for  wrongful  acts  of  misfeasance 
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committed  by  him.  Bat  when  a  charge  of  negligence 
against  an  agent  is  based  upon  mere  nonfeasance,  quite  a 
different  question  is  presented.  Negligence  by  nonfeasance 
can  occur  only  by  failure  to  perform  some  duty  owed  to  the 
injured  party.  It  is  the  general  rule,  recognized  in  this 
state,  that  an  agent  is  not  personally  liable  to  a  third  party 
for  mere  nonfeasance.  Williams  v.  Dean,  134  Iowa  216; 
Minms  v.  Yoimker  Bras.,  (Iowa)  118  N.  W.  532  (not  of- 
ficially reported). 

In  this  case,  the  defendants  did  not  know  that  any  dan- 
ger was  lurking  at  the  place  in  question.    The  eyidenoe  dis- 
closes nothing  which  imposed  upon  them  the  duty  of  in- 
spection  and  discovery,   even   as  between 
2.  pbincipal  and    them  and  their  principal.    If  they  owed  no 

AGENT  :    11a-  x-  x-  w 

Jentai^of**!?-*  *    ®^^^  ^^^  *^  ^^^^  principal,  they  owed  no 
fective  prem-      ^^^^^  ^^  ^^^  tenant  of  the  principal.    The 

tenant  knew  them  as  agents,  and  nothing 
more,  and  presumably  knew  that  their  duties  as  to  the 
premises  were  limited  by  their  obligations  to  the  princii)al. 
The  motion  for  a  directed  verdict  was  properly  sustained, 
and  judgment  is — Affirmed. 

Ladd,  C.  J.,  Pebston  and  Salinger,  JJ.,  concur. 


Western  Fruit  &  Candy  Company  et  al.,  Appellants,  v. 
Harry  J.  McFarland  et  al,.  Appellees. 

INJUNCTION:     Bond— Dismissal  of  Suit.    In  an  action  to  yacate 

1  a  judgment  charged  to  have  been  wrongfully  obtained,  where 
the  Injunctive  relief  asked  is  merely  auxiliary  and  incidental, 
the  dismissal  of  the  suit  is  not,  in  an  action  on  the  injunction 

.bond,  an  adjudication  that  the  injunction  should  not  have  been 
granted,  although  it  would  have  been  such  an  adjndit;ation,  had 
the  suit  been  solely  for  injunctive  relief. 

INJUNCTION:    Bond— iUabflity  for  Costs.    It  is  only  under  bonds 

2  executed  under  the  general  injunction  statute,  Sees.  4854  to 


Jan.  1920]         Western  F.  &  C.  Co.  v.  McFarland.        205 

4a7€,  Indusiye,  Code,  1897,  that  recovery  for  expenses  In  dls- 
solYlng  the  injunction  has  no  limit  save  what  is  reasonably  ex- 
pended for  that  purpose;  and  in  a  proceeding  under  Sees. 
4097  to  4099,  inclasive,  Code,  1897,  the  lishility  is  restricted  to 
the  payment  of  any  penalty  assessed,  and  there  is  no  liability 
oa  Uie  part  of  defendants  for  expenses  in  dissolving  the  In- 
Jimctk)B. 

AFPBAL  AND  BKBOB:     Bsfnrsal— Ifominal  Damages.     The   Su- 

8  preme  Court  will  not  reverse  for  refusal  of  alleged  purely  nom- 
inal damages;  but  that  rule  does  not  avail  where  it  is  held,  in  a 
case  where  a  verdict  was  directed,  that,  if  the  obligee  of  an  in- 
junction bond  was  entitled  to  recover  anything,  the  Jury  might 
have  allowed  a  substantial  sum. 

VXIWSOnOB:    Bond— -Prematiire  Sfit.    Where  an  injunction  bond 
4    was  given  in  a  suit  to  vacate  a  Judgment  wherein  auxiliary  in- 
jTuctive  relief  was  sought,  and  the  said  action  was  dismissed, 
and  the  main  suit  and  an  application  therein  for  an  injunction 
were  pending  at  the  time  suit  was  brought  on  the  bond  given 
in  the  auxiliary  proceedings,  the  suit  on  that  bond  was  pre- 
maturely brought;  as,  until  the  main  case  was  decided,  it  could 
not  be  adjudged  that  the  injunction .  was  wrongful  in  its  in- 
ception. 

APPEAL  AND  EBSO&:     Beversal—Dlrected  Verdict.     Even  if  a 

5    motion  for  a  directed  verdict  was  assigned  on  untenable  grounds, 

and  sustained  by  the  court  on  inadequate  grounds,  yet,  if  the 

directien  of  the  verdict  was  right  under  the  law,  the  Supreme 

Court  will  not  reverse  the  same. 

Appeal  from  Soott  District  Court. — A.  P.  Barkbr,  Judge. 

October  2,  1919. 

BiHBARiNG  Dbnibd  Janttart  20,  1920. 

AcnoN  to  reeover  damages  for  alleged  breach  of  an  in- 
jxtnctUm  bond.  Directed  verdict  for  defendants,  and  plain- 
tiflta  appeal. — Affirmed. 

Sharon^  Harrison  df  McSwiggen  and  JoJm  O.  Higgins, 
for  appellants. 

Isaac  Petersherger,  for  appellees. 
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Baujngbr,  J. — I.  Labor  quite  out  of  proportion  to  what 
is  justly  demanded  by  the  case  has  been  entailed  upon  us 
by  the  manner  of  presentation.  Had  there  been  a  studied 
attempt  to  make  it  as  difficult  as  possible  to  ascertain  what 
the  record  presents  for  review,  the  difficulty  could  not  have 
been  greater.  We  gather,  however,  that  the  appeal  involvea 
this:  Appellants  obtained  a  judgment  against  appellees. 
They  later  instituted  an  independent  suit  in  equity  to  va- 
cate said  judgment,  and,  as  auxiliaiy  relief,  prayed  a  tem- 
poraiy  injunction.  Such  injunction  was  granted,  and  the 
bond  involved  in  this  appeal  was  thereupon  and  therefore 
executed.  Later,  appellants  moved  to- dissolve  the  injunc- 
tion. This  motion  was  bottomed  mainly  on  the  daim  that 
the  injunction  in  question  was  rightly  to  be  had  only  in 
the  suit  in  which  the  judgment  sought  to  be  vacated  had 
been  entered,  and  could  not  rightfully  be  granted  in  the 
said  independent  suit  in  equity.  This  motion  was  argued, 
submitted,  and  taken  under  advisement,  but  has  never  been 
ruled  on.  Still  later,  said  independent  suit  to  vacate,  and 
in  which  the  bond  in  suit  was  ordered,  was  dismissed  by 
appellees  without  prejudice,  and  an  order  of  dismissal  was 
entered  by  the  court.  Neither  the  motion  to  dissolve  or  the 
dismissal  by  the  appellees  or  the  order  of  dismissal  are  ex- 
hibited  in  the  record.  But  it  appears  by  an  amendment  to 
abstract,  as  to  which  no  certification  has  been  sought,  that 
the  dismissal  was  filed  ^'so  it  could  be  reflled  in  the  original 
action,  not  yet  determined.''  Like  application  for  injunc- 
tional  relief  was  made  in  the  original  suit  on  March  24, 
1916.  While  dismissal  was  filed  in  the  independent  suit  in 
equity  four  days  earlier  than  March  24,  1916,  this  was  in 
vacation.  No  order  of  dismissal  was  then  entered,  and  no 
judicial  action  taken  on  the  dismissal  until  May  16,'  1916. 
The  ultimate  result  is  that  the  same  injunctional  relief 
which  was  sought  in  the  independent  suit  in  equity  was 
also  sought  in  the  original  suit,  after  the  filing  of  dismissal 
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in  the  independent  suit^  but  before  any  dismissal  was  ac- 
taaUy  effected.  It  appears  farther  that  "the  order  of  dis- 
miaaal  without  prejudice  has  the  O.  K.  of  appellant's  coun- 
sel now  appearing  herein."  While  the  argument  of  coun- 
sel goes  beyond  that,  and  asserts  that  appellees  have  finally 
prevailed,  and  the  judgment  has  been  vacated,  the  record 
does  not  show  this  state  of  facts.  We  are  not  advised  com- 
petently what  has  finally  been  done  with  the  application  to 
vacate^  or  with  reference  to  a  temporary  injunction  in  aid 
of  such  application.  The  most  the  record  justifies  us  in 
saying  is  that  the  application  to  vacate  judgment  and  one 
for  a  tem|>orary  injunction  have  been  refiled  in  the  original 
suit,  and  that  both  the  main  suit  and  the  injunction  are 
pending  litigation. 

Appellants  brou^t  suit  on  said  injunction  bond,  filed 
in  the*dismissed  equity  suit.  They  seek  therein  to  recover 
alleged  expenses,  including  attorney  fees  incurred  in  said 
attempt  to  dissolve  said  injunction.  The  trial  court  di- 
rected a  verdict,  denying  the  tecovery  sought.  Hence  this 
appeal. 

II.  There  are  two  error  points.  In  effect,  they  amount 
to  bnt  one.  The  appellants  contend  the  trial  court  erred 
in  that  it  refused  to  hold:    (1)  That  the  dismissal  of  the 

suit  to  vacate  judgment  was  equivalent  to 

1.  isjumction:       a  formal  dissolution  of  the  temporary  in- 

miMai  of  fluit.    junction  issued  in  said  suit ;    (2)  that  the 

dismissal  was  equivalent  to  an  adjudication 
that  the  injunction  was  improperly  sued  out;   and  there- 
fore erred  in  ruling  that  appellants  could  not  recover  their 
neoessaiy  expenses,  incurred  in  moving  to  dissolve  said  in- 
junction.    For  present  purposes,  we  too  will  assume  that 
the  trial  court  so  held,  and  therefore  directed  verdict,  and 
inqnire  into  whether  such  action  can  be  sustained.    A  dic- 
tnm  in  ApolUnaria  Co.  v.  Venable,  136  N.  Y.  46  (32  N.  E. 
5B5)    holds  that  such  dismissal  is  equivalent  to  such  dis- 
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solution.  In  Palmer  v.  Foley,  71  N.  Y.  106,  there  is  an  ar- 
gumentatiye  intimation  to  the  effect  that  some  cases  come 
close  to  supporting  said  dictum;  but  it  is  added  that  the 
rule  stated  therein  is  the  law  only  where  the  discontinuance 
is  not  matter  of  agreement  between  the  parties.  This  is  not 
authority  for  the  appellants,  because,  in  the  ease  at  bar,  the 
dismissal  was  O.  K.'d  by  counsel  for  appellants,  and  in 
that  sense,  the  dismissal  and  discontinuance  was  a  matter 
of  agreement ;  though,  under  our  statute,  no  agreement  was 
necessary  to  enable  a  party  to  dismiss  without  prejudice. 
All  applicable  that  is  decided  in  Findlay  v,  Carson,  97  Iowa 
537,  is  that,  even  in  a  case  where  injunction  is  n6t  the  sole 
relief  sought,  dismissal  of  an  original  injunction  suit  has 
probative  value,  and  may  make  a  prima-facie  case  that  the 
injunction  was  wrongfully  issued.  Passing  these,  it  is  to 
be  admitted  that  Nielsen  v.  City  of  Albert  Lea,  87  Minn.  285 
(91  N.  W.  1113),  Pacific  M.  Steamship  Co.  v.  Toel,  85  N.  Y. 
646,  and  Tullock  v.  Mulvane,  184  U.  S.  497  (22  Sup.  Ct.  Rep. 
372,  at  377),  squarely  hold  that  the  dismissals  in  those 
cases  were  equivalent  to  an  actual  dissolution  of  the  injunc- 
tion. The  Tullock  case  rules  further  that  the  dismissal 
there  amounted  to  a  final  decision,  which  was  available  in 
suit  on  the  injunction  bond  as  a  basis  for  claiming  that  the 
injunction  ought  not  to  have  been  granted.  But,  in  eacb- 
of  these'  cases,  the  sole  relief  sought  was  an  injunction. 
They  were  cases  of  which  it  might  be  said,  as  was  done  in 
.Colby  V,  Meservey,  85  Iowa  555,  that,  if  lie  allegations  as  to 
and  the  prayer  for  injunction  were  stricken  from  the  pe- 
tition, no  case  would  be  left  in  existence.  In  the  case  at 
bar,  that  is  not  the  situation.  If  we  assumed  that  the  pe- 
tition filed  by  appellees  had  allegations  as  a  basis  for  ob- 
taining a  temporary  injunction,  and  a  prayer  therefor,  yet. 
if  all  these  had  been  stricken  out,  a  case  would  have  re- 
mained. The  case  was  an  application  to  vacate  a  judg- 
ment charged  to  have  been  wrongfully  obtained;  the  relief 
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by  "wsky  of  injunction  was  merely  auxiliary  and  incidental. 
If  all  assumed  allegations  in  the  pleadings  concerning  an 
injunction  and  prayer  therefor  had  been  eliminated,  the 
main    case^   an  application  to  vacate  a  judgment,  would 
have  remained.    Whatever,  then,  may  be  the  rule  in  cases 
-where  obtaining  injunction  is  the  suit,  we  have  still  to  con- 
sider iHrhat  the  law  is  where  the  injunction  is  purely  inci- 
dental and  auxiliary  to  the  main  suit.    In  Colby  v.  Meser- 
v^y,   85   Iowa  555,  we  said  that,  ^^when  the  injunction  is 
merely    auxiliary,  expenses  incurred  in  defending  the  ac- 
tion are  not  recoverable.^'    In  that  case,  the  injunction  had 
been  dissolved,  but  we  sustained  a  refusal  to  allow  the  re- 
covery   of  expenses,  because,  if  all  concerning  injunction 
had  been  eliminated,  it  would  have  ended  the  suit    As  said, 
an  ell  elimination  would  not  have  ended  the  suit  at  bar.    We 
said,  in  Chicago^  A.  d  N.  R.  Co.  v.  Whitney,  143  Iowa  506, 
tbal;    ivhere   (as  here)  injunction  is  not  the  sole  relief  de-. 
maxKled^  but  is  merely  incidental  to  the  main  purpose  of  the 
actioxi,  "then  attorney  fees  are  not  recoverable  in  a  suit  on 
tbe  bon^y  though  the  injunction  has  been  dissolved.    It  was 
fiurtlier  said  that  the  rule  was  to  the  contrary  where  injunc- 
tion is  the  sole  relief  sought,  and  on  final  hearing  a  dissolu- 
tion is  ordered.    And  see  Limgworthy  v.  McKelvey,  25  Iowa 
48    4,0^  and  Thomns  v.  McDaneld,  77  Iowa  299.    All  that  is 
raled    by    WilUams  v.  BalUnger,  125  Iowa  410,  at  414,  is 
tikB,±y   iv^bere  injunction  is  the  only  thing  sought,  and  a  dis- 
solution   is  actually  had  upon  niotion  which  is  confessed, 
oTOpoi^  exi>enditures  in  procuring  such  dissolution  are  re- 
covei'iiWe.     It  *«  clear  then  that,  even  if  here  the  court  had 
found   thsit  what  was  done  amounted  to  an  actual  dlssoltf- 
tion  of  the  injunction,  it  was  still  no  error  to  deny  the  ap- 
oellaiitH   the  recovery  th^  sought.    Even  if  the  injunction 
fi   d   been   actusUj  dissolved,  still  appellants  were  not  en- 
^^lAd  to  wbBt  tbey  asked,  because,  here,  the  injunction  was 
Are  auxili^^^  ^  attempting  to  obtain  the  main  purpose 
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of  the  suit.  It  is  a  significant  side  light  that  the  trial  court, 
in  taking  the  motion  to  dissolve  under  advisement,  stated 
that  it  would  be  considered  "in  determining  the  action  of 
the  court  upon  the  petition  to  vacate  judemept." 

The  authorities  make  clear  that  the  distinction  between 
deciding  that  the  injunction  is  wrongful  and  some  dissolu- 
tions is  a  substantial  one.  There  may  be  liability  on  the 
bond  on  judgment  upon  the  merits,  though  there  is  no  or- 
der dissolving  the  injunction.  22  Cyc.  1029.  And  see  Lcmg- 
worthy^s  case,  25  Iowa  49.  A  refusal  to  dissolve  is  no  ad- 
judication that  the  injunction  is  rightful  if  the  refusal  be 
not  on  the  merits,  but  merely  a  declaration  that  it  is  deem- 
ed best  to  pass  upon  its  rightfulness  on  final  hearing  of 
the  cause.  Andrews  t?.  Olenville  Woolen  Co,,  50  N.  Y.  282 ; 
Nielsen  v.  City  of  Albert  Lea,  87  Minn.  285  (91  N.  W.  1113). 
On  the  other  hand,  if  the  dissolution  is  ordered  as  a  punish- 
ment fpr  contempt,  this  does  not  adjudicate  that  there  is 
liability  for  wrongfully  having  obtained  the  injunction. 
Apollinarif  Co.  v.  Venable,  136  N  .Y.  46  (32  N.  E.  555) .  And 
a  bond  to  respond  to  the  damages  if  it  be  finally  decided 
that  plaintiff  is  not  entitled  to  the  injunction  is  not  breach- 
ed, nor  is  there  final  decision  that  it  has  been  breached, 
merely  because  there  is  an  order  of  discontinuance  upon 
stipulation  and  a  money  payment.  Palmer  v.  Foley,  71  N. 
Vri06.  These  serve  to  indicate  the  basic  reasoning  upon 
which  said  distinction  rests.  If  the  suit  is  for  an  injunc- 
tion only,  its  dismissal  makes  it  impossible  that  any  sub- 
sequent decision  in  the  case  will  rule  that  the  dismissed 
Injunction  was  rightfully  obtained,  and,  so,  that  it  worked 
no  legal  damage.  There  can  be  no  deciding  done  in  a  dis- 
missed suit.  But  where  the  injunction  is  merely  auxiliary, 
it  may  well  happen  that,  though  such  injunction  was  dis- 
solved, the  plaintiff  prevails  in  the  main  case.  If  he  does, 
surely  no  damages  should  be  recovered  on  the  bond.  If  an 
Injunction  merely  restrains  action  on  a  judgment  sought  to 
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be  vacated,  and  vacation  is  had,  surely  no  damages  are 
dne.  For  all  that  was  done  was  to  dissolve  what,  if  left  in 
existence,  would  merely  stop  for  a  time  a  collection  to 
which  there  never  waa  a  right.  In  one  word,  even  the  actual 
dissolution  of  a  temporary  auxiliary  injunction  affords  no 
evidence  that  such  injunction  waa  wrongfully  issued,  or 
that  its  existence  caused  damage. 

III.  But  there  is  no  evidence  in  this  record  for  the 
claim  that  the  trial  court  proceeded  upon  said  grounds, 
and  it  appears  affirmatively  that  the  reasons  assigned  by 

the  court  for  its  action  are  other  than  these. 
2.  hcjukctiom:       One  of  his  reasons  the  trial  judge  stated 

bond:  llabUity  ^      ^ 

for  costs.  thus: 

''It  seems  to  me  that,  as  the  bond  in 
this  case  never  waa  intended*  as  an  injunction  bond  under 
the  chapter  providing  for  injunction,  but  clearly  being  in' 
tended  by  the  parties  who  gave  it  to  secure  the  penalties 
provided  under  the  section  cited  in  the  bond,  or  rather 
Section  4099,  which  is  probably  the  one  intended  to  be  in- 
serted in  the  bond,  this  action  will  not  lie." 

What  of  this  holding?  True,  though  a  bond  may  be 
defective  as  a  statutory  bond,  because  not  in  the  form  pre- 
scribed by  statute,  it  will,  nevertheless,  be  held  valid  as  a 
common-] aw  obligation.  Oarretson  v.  Reeder,  23  Iowa  21*, 
Bheppard  v.  Collins,  12  Iowa  670.  True,  bonds  not  demand- 
ed by  statute  may,  if  volunteered,  be  in  some  cases  enforced. 
PaifUer  v.  Oihson,  88  Iowa  120.  But  that  thiis  is  all  true, 
of  conrse,  does  not  work  that  a  bond  sanctioned  by  stat- 
nte^  and  complying  with  statute  in  form,  can  be  held  to  be 
Becwrity  for  a  liability  which  is  not  assumed  in  the  bond. 

The  bond  in  suit  undertakes  nothing  except  that  the 
obligors  will,  '%q  accordance  with  the  subsequent  order  of 
said  conrt,  respond  to  the  obligees  as  provided  in  Section 
4098  of  the  Code.''  The  trial  court  was  of  opinion  that, 
ainoe  the  action  on  the  bond  was  bottomed  on  the  general 
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injunction  statutes,  it  would  not  lie"where  the  bond  is  in  re 
spouse  to  special  statutes  authorizing  an  injunction  in  aid 
of  a  suit  to  vacate  or  set  aside  a  judgment.  The  general 
statutes  as  to  injunctions,  and  which  deal  also  with  motions 
to  dissolve,  are  found  in  Sections  4354  to  4376  of  the  Code 
of  1897,  both  inclusive.  Tlie  special  statutes  are  found  in 
the  chapter  dealing  with  proceedings  to  reverse,  vacate, 
or  modify  judgments  in  the  trial  courts.  Code  Section  4097 
provides  that  the  court  may  first  try  and  decide  upon  the 
grounds  to  vacate  or  modify  a  judgment  or  order,  before 
trying  or  deciding  upon  the  validity  of  the  cause  of  action 
or  defense;  Code  Section  4098,  that  the  party  seeking  to 
vacate  or  modify  a  judgment  or  order  may-  have  an  injunc- 
tion suspending  proceedings  on  the  whole  or  part  thereof, 
which  shall  be  granted  by  the  court  or  a  judge  thereof  up- 
on its  being  rendered  probable,  by  affidavit  or  verified  pe- 
tition, or  by  exhibition  of  the  record,  that  the  party  is  en- 
titled to  the  relief  acdiced.  Nothing  is  said  in  any  of  these 
special  statutes  about  making  a  bond  on  the  issuance  of 
such  injunction,  but  there  is  no  doubt  that  that  is  contem- 
plated. Section  4099  of  the  Code  provides  the  penalty  if 
the  plaintiff  fail  to  obtain  the  vacation.  l%at  penalty  is 
that,  if  the  judgment  or  order  is  affirmed,  and  the  proceed- 
ings have  been  suspended,  an  additional  judgment  shall  be 
rendered  against  the  plaintiff  in  error  for  the  amount  of 
the  costs,  together  with  damages  at  the  discretion  of  the 
court,  not  exceeding  10  per  cent  on  the  amount  of  the 
judgment  affirmed.  Construing  ^together  all  the  statutes 
on  the  subject  of  injunction,  both  general  and  special,  we 
conclude  that  it  is  only  in  bonds  executed  under  the  general 
injunction  statutes  that  recovery  for  expenses  in  dissolving 
has  no  limit  save  what  was  reasonably  expended  for  that 
purpose.  If  we  were  to  hold  otherwise,  we  would  give  con- 
trol to  general  statutes  allowing  a  recovery  of  whatever 
was  reasonably  expended,  against  special  statntes  dealing 
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with  suspensions  in  suits  to  vacate  judgments  limiting  to 
allowance  in  the  discretion,  and,  at  all  events,  to  not  more 
than  10  per  cent  on  the  amount  of  the  judgment  affirmed. 
!  If  we  were  to  hold  that  the  general  statutes  are  applicable, 

'  it  could  well  happen  that  the  reasonable  expenditure  to  dis- 

solve was  more  than  10  per  cent  of  the  amount  of  the  judg- 
^  ment  affirmed,  and  that  the  full  amount  could  be  recovered, 

although  a  special  statute  dealing  with  the  very  suit  in 
which  damages  are  urged  limits  the  recovery  to  10  per  cent 
of  the  judgment  affirmed.  Here  is  but  another  case  of  the 
special  controlling  the  general.  And  we  are  of  opinion  the 
trial  court  rightly  held  that  these  appellants  were  not  en- 
titled to  the  relief  demanded,  because  their  suit  was  one  bas- 
ed upon  the  general  injunction  statutes,  and  the  relief 
sought  should  be  denied  because  of  the  existence  of  said  spe- 
cial statutes.  As  said,  if  this  be  not  so,  the  defendants,  hav- 
ing given  a  bond,  expressly  reciting  that  it  was  given  in  pur- 
suance of  Section  4098  of  the  Code,  and  having  thereby  ob- 
ligated themselves  to  nothing  but  to  assure  the  payment  of 
any  penalty  assessed  under  Section  4099,  would  be  held  to 
respond  to  a  liability  beyond  what  they  had  undertaken. 
This  they  may  not  be  compelled  to  do.  In  Drummond  v. 
,  HtiS9on,  14  N.  Y.  60,  a  bond  was  given  obligating  to  pay  the 

judgment  if  affirmed.    The  judgment  was  not  affirmed,  be- 
cause  the  appeal  was  dismissed.     It  was  contended  that 
\  the  result  was  substahtially  the  same  to  the  appellant  and 

}  reepond&xt  as  if  the  judgment  had  been  affirmed,  and,  there- 

/  fore,  the  respondent  had  the  right  of  action  on  the  under- 

taking.   The  court  declined  to  take  that  view,  but  held  that 
the  event  provided  for  in  the  bond  had  not  occurred,  and 
""  that,  when  an  undertaking  on  the  granting  of  a  provisional 
or  temporary  injunction  is  in  conformity  with  the  statute, 
the  liability  of  the  sureties  was  according  to  those  terms. 
I  TV.     Another  leason  stated  by  the  trial  judge  is  that, 

at  mosty   the  appellants  were  entitled  to  merely  nominal 

I 
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damages.     It  is  true  we  will  not  reverse  for  a  refasal  to 

allow  purely  nominal  damages.     But  that 

^'  BM?B  ?*«▼«-      '^^^  cannot  avail  the  appellees.    Under  the 

Sma^w?^*^      evidence,  if  it  may  be  held  that  the  obligees 

on  the  bond  are  entitled  to  recover  any- 
thing, a  jury  might  well  have  allowed  a  substantial  sum. 
Appellees  say  it  is  not  clear  whether  the  evidence  showing 
expenditures  was  addressed  to  the  bond  sued  on,  or  to  one 
given  when  injunction  was  asked  in  the  original  suit.  We 
are  fully  persuaded  the  jury  could  have  found  the  evidence 
was  addressed  to  the  bond  in  suit. 

V.  But  assume  that  none  of  the  reasons  assigned  for 
directing  the  verdict  are  good  reasons,  and  that  none  of  the 
reasons  in  the  motion  asking  that  verdict  be  directed  are 

tenable.  Why  should  that  matter,  if  there 
4.  Injunction  :       be,  in  truth,  a  valid  reason  for  the  direction 

bond :  pre- 
mature suit,  of  the  verdict?  A  motion  to  have  verdict  di- 
rected is^  in  one  aspect,  an  objection  to  hav 
ing  it  made  possible  that  the  other  party  shall  prevail.  It 
does  not  differ,  in  legal  effect,  from  an  objection  which 
urges  that  testimony  offered  by  the  opponent  ought  not  to 
be  received.  It  is  isettled  that,  when  such  objection  to  tes- 
timony is  interposed,  and  the  objection  is  sustained,  we  can- 
not interfere  on  appeal,  even  if  the  objection  stated  is  utter- 
ly untenable,  unless  it  appears  there  is  no  sound  reason  for 
excluding  the  testimony.  The  underlying  reasoning  was 
stated  as  follows,  in  the  case  of  In  re  WHl  of  Orissick,  174 
Iowa  897,  at  416 : 

"If  matter  is,  in  fact,  objectionable,  and  the  court  ex- 
cludes it,  it  does  not  matter  that  objection  was  not  more 
specific,  or  that  none  was  interposed.  The  text  of  an  ob- 
jection becomes  material  only  if  the  objection  is  overruled, 
and  error  assigned  upon  such  ruling.  Then,  the  appellate 
court  sustains  the  trial  court  upon  the  theory  that,  if  the 
reason  presented  on  appeal  had  been  disclosed  to  the  trial 
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court,  the  ruling  might, have  been  otherwise,  and  no  ocoa- 
sion  for  appeal  have  arisen.    Bnt  where  the  court  sustains 
an  objection,  and  there  are,  in  fact,  good  reasons  for  so  do- 
ing, there  will  be  no  reversal  because  good  reasons  or  full 
reasons  were  not  presented  below.    Where  the  trial  judge 
rules  right,  although  not  argued  into  it,  the  right  ruling 
will  not  be  disturbed  because  it  was  reached  without  pres- 
entation of  the  true  argument  for  the  ruling." 

This  was  a  suit  to  recover  damages  on  an  injunction 
bond,  given  to  obtain  a  purely  auxiliary  temporary  injunc- 
tion.   When  the  motion  to  direct  verdict  for  the  defend- 
ants was  made,  the  main  case  in  which  said  injunction  was 
an  auxiliary  was  pending  and  undetermined.     We  have 
pointed  out  that  this  situation  invokes  the  distinction  be- 
tween a  dismissal  of  a  suit  wholly  for  the  purpose  of  ob- 
taining an  injunction,  and  suits  on  bond  given  to  obtain  a 
purely  incidental  injunction.    But  such  situation  does  more 
than  to  create  or  define  that  distinction.    The  pendency  of 
the  main  case  makes  the  suit  on  the  bond  premature.    The 
appellees  had  actually  reflled  their  application  for  auxiliary 
injunction  in  the^ain  case.    Without  reference  to  that,  un- 
til  the  main  case  was  decided  it  could  not  be  known  wheth- 
er the  temporary  injunction  was  wrongful  in  its  inception. 
Should  a  party  be  penalized  because  there  was  dissolved 
an  auxiliary  injunction  obtained  in  aid  of  a  suit  to  vacate 
a  judgment  if,  on  final  hearing,  that  judgment  were  va- 
cated,— ^penalized  for  having  for  a  time  prevented  the  en- 
forcement of  a  judgment  which  was  at  no  fime  rightfully  en- 
forcible?    When  this  verdict  was  directed,  it  was  possible 
that  the  hearing  on  the  merits  would  set  aside  the  judg- 
ment which  the  dissolved  temporary  injunction  stayed  for 
the  time.    In  other  words,  had  the  court  declined  to  direct 
a  verdict  for  the  defendants,  this  would  have  been  tanta- 
mount to  making  it  possible  for  the  jury  to  award  damages 
to  the  plaintiff  for  interfering  with  the  enforcement  of  a 
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judgment,  although,  a  week  later,  it  might  be  determinfed 
on  final  hearing  that  the  judgment  should  cease  to  exist, 
because  it  had  been  wrongfully  obtained.  We  have,  to  some 
extent,  pointed  out  the  importance  which  the  cases  attach 
to  the  possibility  of  such  a  result  on  final  hearing.  Along 
the  same  line  is  Fou/niam  v.  West,  68  Iowa  380;  Scott  v, 
Frank,  121  Iowa  218,  221 ;  and  PcUmer  v.  Foley,  71  N.  Y. 
106.  In  B(mk  of  Monroe  v,  Oifford,  70  Iowa  580,  we  held 
thai,  if  defendant  concedes  he  does  not  intend  to  do  the 
act  enjoined,  he  thereby  concedes  that  the  writ  has  not 
damaged  him,  and  that  he  would  not  be  damaged  by  its  con- 
tinuance to  a  final  hearing,  and  that,  in  such  case,  he  may 
not  recover  the  expense  of  a  dissolution  obtained.  This  is 
another  way  of  saying  that,  if  it  be  finally  held  or  found 
that  the  writ  was  not  wrongful,  there  is  no  liability  on  the 
bond,  though  there  has  been  a  dissolution.  This  case  is  ap- 
proved in  Scott  V.  Franh,  121  Iowa  218,  at  222,  tqr  a  holding 
that,  if  it  finally  appears  applicant  was  not  entitled  to  the 
writ,  then  damages  might  be  awarded  on  the  bond.  This  is, 
once  more,  a  holding  that  no  recovery  is  due  though  the 
injunction  is  dissolved,  if  it  do  finally  appear  that  the  in- 
junction wassHghtful  in  its  inception.  In  Lacey  v.  DoiHs, 
126  Iowa  675,  at  677,  we  said : 

^'Undoubtedly,  it  is  the  rule  that  a  right  of  action  does 
not  accrue  upon  a  bond  given  for  the  issuance  of  a  tem- 
porary writ  of  injunction  until  the  main  action  has  been 
tried  and  determined." 

In  Jetoel  Tea  Co.  v.  Stetoart,  142  Iowa  363,  at  355,  we 
held  that  if,  upon  final  hearing  on  the  merits,  the  court 
should  find  plaintiff  was  entitled  to  an  injunction  at  the 
time  it  brought  its  action,  such  finding  would  be  a  defense 
to  an  action  on  the  bond  for  attorney  fees  although  the 
temporary  injunction  had  been  dissolved,  and  that,  there- 
fore, no  action  can  be  maintained  upon  the  injunction  bond 
for  such  fees  until  the  final  disposition  of  the  main  case,  and 
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that,  so  long  as  that  case  is  pending  on  the  merits,  a  dis- 
solution  of  the  temporary  injunction  is,  therefore,  not  an 
adjudication  rendering  the  obligor  liable  for  such  fees  in  a 
future  action  upon  the  injunction  bond.   • 

What  it  all  cpmes  to,  then,  is  this:  Assume  that  the 
motion  to  direct  verdict  assigned  untenable  grounds,  and 
that  the  reasons  stated  by  the  trial  court  for  sustaining 

t)iat  motion  are  not  adequate,  yet  directing 

^*  mSit^  rever-     ^^^  vcrdict  was  aright,  nnder  the  law  as  we 

?erdict"*^'^^       have  set  it  forth  herein.     If  we  reversed, 

we  would  set  aside  a  .right  judgment  be- 
cause we  do  not  agree  to  the  reasons  advanced  for  asking  it 
and  granting  it     So  to  do  would  violate  the  well-settled 
law,  as  stated  in  the  Crissiok  case.     We  must  decline  to 
reverse  an  action  which  we  are  convinced  is  right,  merely 
because  the  court  acted  upon  reasons  which  do  not  sup- 
port the  rightful  action  taken.    We  note  that,  in  the  opin- 
ion filed  by  the  trial  judge,  he  indicates  that  the  action  was, 
in  fact,  premature,  but  that  he  did  not  deem  the  point  had 
been  raised  in  the  case,  and  thought  it  was  not  determina- 
tiye  of  it.    We  note,  too,  appellant  concedes  that  appellees 
contended  below  '^that  the  action  was  premature,  and  that 
no  action  on  the  bond  could  be  brought  because  the  court 
had  not  formally  sustained  plaintiff's  motion  to  dissolve 
the  injunction,  and  that  the  dismissal  by  the  defendants  did 
hot  amount  to  a  dissolution  of  the  inunction,"  and  note 
that  appellants  say,  further,  that  "the  answer  [which  is  not 
in  the  record]  alleged  prematurity,  and  there  was  issue  on 
defendant's  denial."    We  are  of  opinion  that  prematurity  is 
in  the  case;    that  verdict  was  rightly  directed  because  no 
right  of  action  had  accrued,  and  as  well  because  the  relief 
sought  was  one  not  covered  by  the  bond. 

We   find   nothing  relevant  in  Mengel  v.  Mengel,  145 
Iowa  737. — Affirmed. 

liADV,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Clinton  Bridge  Works,  Appellant,  v.  Paul  N.  Einoslbt 

et  al.,  Appellees. 

APPEAIi  AND  EBBOB:    Notice  of  Appeal— Snfllcioiicy.    A  notice  of 

1  appeal  is  all-sufficient,  when  it  recites  the  title  as  In  the  trial 
court,  specifies  the  date  of  the  Judgment  appealed  from,  and  is 
signed  by  a  party  in  his  individual  name,  with  undisputed  show- 
ing, by  amended  abstract,  that  such  signer  was  the  attorney  for 
appellant  in  both  the  trial  and  appella^te  court.  (See  Sec.  4189, 
Code  Supp.,  1913.) 

APPEAL  AND  EBBOB:    Notice  of  Appeal— Itregolar  BedtaL    A  re- 

2  cital  in  the  abstract  that  the  notice  of  appeal  was  ^ed  in  the 
office  "of  said  court,**  instead  of  ''in  the  office  of  the  clerk  of  the 
court,"  is  a  harmless  irregularity. 

BONDS:     Actions— 'Beneficiary  by  Beference.    A  subcontractor  who 

3  has  furnished  material  to  a  public  contractor  may  maintain  an 
action  on  the  •performance  bond  giyen  to  the  puhlic  corporation: 

1.  When  the  bond  hy  reference  makes  the  contract  a  part 
thereof. 

2.  When  the  contract  by  reference  makes  certain  instructions 
to  bidders  a  part  thereof. 

3.  When  the  instructions  to  bidders  require  a  bond  to  pro- 
tect subcontractors. 

FBINOIPAIi  AND  snBET7:     Liability  of  Surety— Unnamed  Beno- 

4  ficiary.  A  subcontractor  may  maintain  an  action  on  the  per- 
formance bond  of  a  public  contractor,  when  such  bond  is  con* 
ditioned  "to  discharge  all  lienable  claims  that  may  be  due  to 
any  person "  even  though  such  bond  runs  6nly  to  the  public 
corporation. 

BONDS:     Actions — Subseanent  Bond  Affecting  Prior  Bond.    Rights 

5  of  a  subcontractor  fully  vested  under  one  bond  cannot  be  af- 
fected by  the  giving  of  a  subsequent  bond  less  comprehensive 
in  its  conditions. 

Appeal  from  Story  District  Court. — R.  M.  Wright,  Jndge. 

January  26,  1920. 

Thb  defendant  Kingsley  contracted  with  the  defend- 
ant county  to  build  specified  bridges  for  it.    The  appellant 
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Bridge  Works  furnished  Eingsley  labor  and  material  used 
in  that  work,  and  Kingsley  failed  to  pay  therefor.    The  de- 
fendant Accident  Company  executed  a  bond,  running  nomi- 
nally to  the  defendant  county.    The  defendant  Indemnity 
Company  is,  if  liable  at  all,  liable  because  it  is  the  succes- 
8or  of  the  company  that  gave  said  bond.    The  appellant 
seeks  to  make  the  Accident  Company  liable  on  said  bond,  be- 
canse  the  same  undertook  to  make  good  the  defaults  of 
Kingsley.     The  trial  court  ruled  that  the  bond  did  not 
create  an  obligation  which  the  Bridge  Works  may  enforce. 
The  Bridge  Work3  appeals. — Reversed. 

Bert  B.  Welty  and  E.  L,  MiUer,  for  appellant. 

S,  J9r.  Addison,  for  appellees. 

Saungbr,  J. — I.  In  an  amendment  to  abstract,  the 
appellant  sets  forth  the  notice  of  appeal.  Several  objec- 
tions are  made  thereto  by  the  appellees,  and  they  insist  that 

the  appeal  must  be  dismissed  for  want  of 

^'  ^Sum^  notice      jurisdiction.     One  specification  is  that  the 

9um&encj.  notice  fails  to  identify  the  case  wherein  it  is 

given,  and  to  identify  the  judgment.    We 

fiiMl   no  merit  in  the  contention.     The  abstract  sets  forth 

that  the  suit  dealt  with  is  one  in  the  district  court  of  Iowa, 

in  and  for  Story, County;  it  sets  forth  the  full  title  of  the 

cause^  both  as  to  plaintiffs  and  defendants,  and  recites  that 

it  appeals  from  a  judgment  of  that  court  rendered  in  favor 

at  the  named  defendants.    Where,  for  any  reason,  it  may 

not  be  presumed  an  appeal  was  taken  from  the  final  judg- 

jn^Tkty    and  the  record  reveals  but  one  other  matter  from 

which   appeal  would  lie,  it  will  be  held  that  the  appeal  is 

from   this  later  matter.    Qibson  v.  loiva  Legion  of  Honor, 

ITS  low^a  1156.    There  can  be  no  reasonable  claim  that  the 

cause   i«   not  sufficiently  identified.    As  to  the  failure  to 

identify  the  judgment,  the  thought  of  the  appellee'seems  to 

be  that  there  is  such  failure  because  the  notice  recites  that 

the  appeal  is  from  a  judgment  rendered  at  the  March  term, 
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1917,  of  said  court,  with  the  further  statement  that  it  was 
rendered  on  the  10th  of  February,  1917.  The  thought  of 
appellees  is  that  there  can  be  no  March  term,  1917,  in  Feb- 
ruary, 1917.  It  is  quite  evident  the  notice  is  but  mistaken 
as  to  the  term.  But  that  is  not  vital,  especially  where  it  is 
correctly  recited  on  what  day  of  what  year  the  judgment 
was  rendered ;  and  that  much  is  done. 

la 

It  is  further  contended  that  jurisdiction  is  lacking  be- 
cause the  notice  is  signed  "Bert  B.  Welty,  E.  L.  Miller,*' 
without  the  addition  of  the  words,  "Attorneys  for  appel- 
lant.'* In  fewer  words,  the  point  made  is  that  the  signa- 
ture of  names  as  individuals  will  not  constitute  a  good  no^ 
tice  of  ai)peal,  even  though  those  individuals  happen  to  be 
the  attorneys  for  the  defeated  party  who  is  appealing. 

An  amendment  to  the  abstract  of  appellant,  which  is 
not  challenged,  sets  out  the  following  recital  or  certifi- 
cate : 

"That  Bert  B.  Welty  and  E.  L.  Miller,  who  signed  the 
said  notice  of  appeal,  were  attorneys  of  record  for  the  ap- 
pellant in  the  trial  of  said  cause  in  the  district  court,  as 
well  as  in  the  Supreme  Court  of  the  state  of  Iowa,  as  shown 
by  the  original  notice,  petition,  and  other  papers  on  file  in 
said  cause  in  the  office  of  the  clerk  of  the  district  court  of 
Story  County,  Iowa." 

The  record  shows  that  this  recital  is  true,  and,  as  said, 
it  has  not  been  challenged  by  amendment  or  denial.  It 
is  no  strain  to  hold,  in  such  circumstances,  that  the  signa- 
ture made  is  that  of  attorneys  for  appellant,  rather  than 
signatures  of  the  individual  signers.  We  are  disinclined 
to  hold  that  our  jurisdiction  has  been  defeated  because 
there  was  failure  to  add  to  the  signatures  the  conceded  fact 
that  they  were  made  as  attorneys  for  the  appellant.  In- 
deed, we  think  that  Saioyer  v.  lovxi  C.  P.  A,  As^n.,  177 
Iowa  218,  at  224,  would  rule  this  point,  even  if  said  certifi- 
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cate  liad  not  been  put  before  ns  by  said  amendment  to  ab- 
stract.    In  the  Stpwyer  case,  we  hold  that  mere  paucity  in 
Tedtal  mnst  be  met  by  amendment,  and  cannot  be  relied  up- 
on to  defeat  the  appellate  jurisdiction;    that  nothing  but 
Tedtals  afiSrmatively  showing  want  of  jurisdiction  will  suf- 
fice to  defeat  it;  that  the  statute  which  requires  the  chal- 
lenge of  jurisdiction  to  be  made  in  a  stated  manner  and  in 
st&ted  time  has  for  its  main  object  that  the  appellant  may 
more  fnlly  set  forth  the  record  as  to  jurisdictional  facts, 
if  that  can  be  done.    In  this  case,  there  was  no  aflSrmative 
statement  that  the  notice  of  appeal  was  not  signed  by  the 
attorneys  for  the  appellant :  the  most  that  appeared  before 
the  abstract  was  amended  is  a  failure  to  show  that  Weltr 
and    Miller,  whose  names  were  signed  to  the  notice,  had 
eigwied  it  as  attorneys.    In  other  words,  while  it  mi^t  be 
trae  that  they  signed  in  their  individual  capacity,  the  face 
of  the  record  did  not  show  that  they  so  signed,  and  that 
the   most  that  can  be  said  is  that  there  was  a  failure  to 
sho^vr  afDrmatively  that  the  men  who  signed,  though  they. 
were  the  attorneys  for  the  appellant,  had  signed  as  such  at- 
tome^ySy — ^a  failure  to  add  the  descriptive  words  "Attorneys 
for  appellant."    As  we  view  it,  this  brings  the  case  square- 
ly -writhin  the  rule  of  the  Bawyer  case. 

lb 
It  is  anggfistei  (it  can  hardly  be  said  to  be  asserted, 
the    jurisdiction  fails  because  the  abstract  recites  merely 
that   the  notice  of  appeal  was  filed  in  the  office  'V)f  said 

court."    Section  4115  of  the  Code  of  1897 
2-  aj-pbai-   ajtd        provides  the  notice  shall  be  filed  "in  the  of- 
S^m^^'  fic^  ^'  ^^^  c^^r*^  ^'  ^^  court"    Counsel  for 

iiieMulT   re-  


rfSf"  appellee   say    that   Jones,    Iowa    Supreme 

Court  Practice,  45,  46,  supports  such  attack 

as  ia  here  suggested.    It  is,  however,  finally  conceded  that 

probably,  this  exhibits  a  mere  irregularity,  and  we  so  hold. 

II.      The  pleadings  of  the  plaintiff  make  the  claim  that 


\ 
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the  bonds  executed  by  defendant  Surety  Company  under- 
took to  atssupe  the  faithful  performance  of  the  contract 

which  Kingsley  had  made  with  4he  county ; 
3.  Bonds  :  actions :  that  the  bonds  make  this  contract  a  part  of 

beneficiary  by 

reference.  the  bonds ;  and  that  the  contract  so  includ- 

ed in  turn  includes  the  instructions  to  bid- 
ders and  the  1914  standard  specifications  of  the  State  High- 
way Commission.  By  sustaining  demurrer  to  these  plead- 
ings, the  trial  court  held  that,  because  the  bond  ran  to  the 
county,  and  did  not  in  terms  name  subcontractors  who 
furnished  Kingsley  with  material  to  carry  out  the  contract, 
therefore  the  plaintiff,  who  was  such  materialman  or  sub- 
contractor, could  not  recover  on  the  bond. 

The  defendant  Accident  Company  executed  two  bonds. 
In  terms,  neither  bond  runs  in  favor  of  anyone  except  Story 
County  and  its  board  of  supervisors  and  representatives. 
The  first  bond  was  signed  on  the  17th  of  March,  1915,  and 
its  obligation  is  this  : 

''The  condition  of  this  obligation  is  such  that  whereas 
the  above-bounden  Paul  N.  Kingsley  as  principal  did  ori^ 
the  6th  day  of  February,  1915,  enter  into  a  written  contract 
with  the  board  of  supervisors  of  Story  County,  Iowa,  to 
construct  concrete  culverts  and  bridges  and  one  steel  bridge, 
copy  of  which  contract  together  with  all  of  its  terms,  cove- 
nants, conditions  and  stipulations  is  incorporated  herein 
and  made  a  part  hereof  as  fully  and  amply  as  if  said  con- 
tract was  recited  at  length  herein — ^now,  therefore,  if  the 
said  Paul  N.  Kingsley  as  principal  shall  in  all  respects  ful- 
fill his  said  contract  according  to  the  terms  and  tenure 
thereof  and  shall  (in  all  respects)  faithfully  discharge  the 
duties  and  obligations  therein  assumed  then  the  above  ob- 
ligation is  to  be  void  and  of  no  effect  otherwise  to  be  and 
remain  in  full  force  and  virtue  in  law." 

Beyond  all  dispute,  this  bond  obligates  its  maker  to 
make  good  any  breach  of  the  contract  made  by  Kingsley 
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wiUi  the  county.    The  sole  question,  then,  is  whether  it  can 
fairly  be  said  that  Kingsley  contracted  with  the  county 
that  he  would  pay  the  just  claims  of  anyone  who  would  fur- 
nish labor  or  material  to  build  the  bridges  which  Eangsley 
had  agreed  to  build.    If  Kingsley  did  so  contract,  then  this 
bond  can  be  asserted  by  the  plaintiff,  though  the  bond  runs, 
in  terms,  to  the  county  only.    Not  because  plaintiff  is  named 
in  the  bond,  but  because  a  condition  of  the  Kingsley  con- 
.    tract  has  been  broken,  and  the  bond  has  undertaken  to  re- 
imburse for  any  and  every  breach  of  that  contract.    That  is 
the  holding,  of  Haakinson  d  Beaty  Co.  v.  McPherson,  182 
Iowa  476.    The  appellees  say  that  the  Hodkinson  case  is  not 
applicable,  because  of  difference  in  facts  and  in  legal  ques- 
tions, and  that,  moreover,  if  appellee  correctly  understands 
that  case,  it  is  not  supported  by  the  previous  decisions  of 
this  court  that  are  cited  in  appellee's  brief.    We  are  of  opin- 
ion that  the  Haakinson  case  is  applicable  here,  and  are  un- 
willing to  hold  that  it  conflicts  with  any  prior  decisions  in 
this  court.    We  adhere  to  its  pronouncements.     However. 
the  Haakinson  case  is  not  the  only  authority  that  passes  up- 
on this  point.     In  Jordan  v,  Kavanaughy  63  Iowa  152,  we 
held  that  the  rules  of  construction  require  that  the  bond 
and  the  other  writings  shall  be  read  together,  in  determin- 
ing the  undertaking  of  the  obligors.     The  whole  of  the 
writings  must  be  considered  in  determining  the  meaning  of 
anj  part  of  it.    Corlett  v.  BerryhUl,  29  Iowa  157;   United 
States  V.  American  Surety  Co.,  200  U.  S.  197 ;  Kauffman  v, 
R<ieder^  47  C.  C.  A.  278.    Where  the  bond  is  execut^  and 
refers  to  the  contract  attached  to  the  bond  which  is  de- 
dal^ to  be  a  part  of  it,  and  it  is  the  undertaking  of  the 
bond  that  the  principal  will  well  and  truly  comply  with  the 
said  contract  in  the  time  and  manner  therein  provided,  all 
these  papers  must  be  read  together.    2  Parsons  on  Con- 
tracts 503'     Tb^  contract  of  employment  should  be  read 
with  the  bond  which  secures  it;   and,  where  the  contract 
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makes  the  plans  and  specifications  a  part  thereof^  the  sure- 
ties on  the  bond  are  bound  by  the  specifications.  32  Cyc. 
73.  If  the  two  papers,  fairly  construed  together,  show  the 
obligation  on  part  of  the  contractor  to  pay  the  subcontrac- 
tor for  material  put  into  the  contract  work,  then,  if  the 
bond  is  an  undertaking  to  make  good  any  loss  sufltered  by 
any  breach  of  the  contract,  the  subcontractor  may  sue  and 
recover  on  the  bond.  Hay  v.  Hdssett,  174  Iowa  601.  If,  on 
fair  construction,  it  is  found  to  be  intended,  by  a  bond 
given  to  a  county  or  other  municipal  corporation,  that  per- 
sons not  named  are  intended  to  be  secured  by  the  instru- 
ment, then  anyone  who  has  sustained  an  injury  by  breach 
of  the  contract  to  secure  which  the  bond  is  given,  may,  un- 
der the  statute,  maintain  suit  on  the  bond.  Oode  Section 
3467.  And  see  Home  S,  &  T.  Co.  v.  District  Court,  121  Iowa 
1,  at  11.  And  if  the  question  is  in  doubt,  and  the  writings 
are  reasonably  susceptible  of  two  constructions,  the  one 
that  is  favorable  to  the  obligee,  rather  than  the  one  favor- 
able to  the  surety,  shall  be  adopted.  ShorthUl  v.  Aetna 
Indemnity  Co.,  (Iowa)  124  N.  W.  613  (not  officially  re- 
ported). 

III.  Does  the  contract  have  an  agreement  that  the 
material  shall  be  paid  by  the  contractor?  If  it  has,  that 
agreement  has  been  breached,  and  the  plaintiff  may  recov- 
er on  the  bond.  This  contract  has  a  general  provision  that 
the  instructions  to  bidders  and  the  plans  and  specifica- 
tions on  file  with  the  Auditor  by  true  copy  are  part  of  the 
contract,  as  fully  as  though  therein  set  out  in  full.  It  has 
a  provision  that  the  contract  shall  include  the  proposal,  the 
instructions  to  bidders,  and  the  1914  standard  specifica- 
tions of  the  state  highway  commission.  It  has  a  provision 
that  the  plans  and  specifications  are  part  of  and  the  basis 
of  the  contract.  The  contract  stipulates  that  the  board 
may  require  the  contractor  to  furnish  a  list  of  all  persons 
furnishing  labor  or  materials,  and  evidence  that  such  per- 
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Bona  haye  been  paid  in  full.  In  the  instractionB  to  bidders, 
there  is  a  stipulation  that  the  successful  bidder  must  fur- 
nish a  bond  for  60  per  cent  of  the  contract  price,  which  shall 
be  drawn  to  protect  the  county  and  any  suboontractor. 

It  may  be  conceded  that  the  face  of  the  bond  contains 
neither  an  express  nor  an  implied  promise  to  assure  pay- 
ment by  the  contractor  to  materialmen.  But  we  are  of 
opinion  that,  when  the  bond  which  secures  the  contract  of 
Kingpley,  that  contract,  and  the  things  ^at  the  contract 
makes  part  of  the  contract,  are  read  together,  as  they 
should  be,  the  proof  shows  an  express  promise  that  any  ma- 
terialman who  furnished  labor  or  material  in  aid  of  the 
contract  made  by  Kingsley  shall  be  paid  for  such  labor  or 
material  if  Kingsley  fails  to  pay  therefor.  Kingsley  failed 
to  pay.  So  far  as  the  first  bond,  then,  is  concerned,  the 
court  erred  in  holding  that,  on  the  facts  pleaded  in  the  pe- 
tition, plaintiff  had  no  right  to  recover  on  said  bond. 

Appellees  suggest  that  a  promise  to  make  a  bond  with 
certain  conditions  is  not  available  to  base  a  recovery  upon 
*  a  bond  which  omits  to  include  such  conditions,  and  that  the 
board  of  supervisors  had  the  right  to  waive  the  promise, 
and  to  accept  a  bond  which  did  not  conform  to  the  promise. 
The  answer  is  that  there  is  no  occasion  to  pass  upon  wheth- 
er waiver  by  the  board  has  confronted  this  plaintiff  with  a 
bond  on  which  he  may  not  recover ;  for  we  hold  that  the  bond 
which  the  board  did  accept  does  contain  an  obligation  upon 
which  the  plaintiff  may  recover. 

rV.  But  it  is  further-  pleaded  that  Kingsley  was  un- 
able to  complete  his  work  by  contract  time,  and  that  he 
asked  and  it  was  deemed  necessary  to  grant  him  an  exten- 
sion of  time  longer  than  60  days.  When 
the  board  of  supervisors  granted  this  ex- 
tension of  time,  it  demanded  an  additional 
bond  from  ICingsley,  and  the  defendant  ac- 
cident company,  on  December  14,  1915,  did 
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execute  such  bond.  In  all  essential  respects,  the  second 
bond  differs  from  the  first  in  but  one  particular,  and  that  is 
that,  in  this  last  bond,  the  obligation  is  to  be  bound  for  any 
iailure  of  the  principal  ^^to  discharge  lienable  claims  that 
may  be  due  to  any  person,  etc.,  for  labor  or  material."  We 
hold  that  the  second  bond,  as  well  as  the  first,  binds  the 
maker  of  the  bond  to  subcontractors,  though  they  are  not 
named  in  the  bond. 

The  one  quesj^on  raised  by  the  giving  of  the  second 
bond  is  what  effect  shall  be  given  to  the  fact  that,  while  the 
first  bond  covers  any  breach  of  contract  by  Kingsley,  the 

last  one  binds  the  surety  to  nothing  more 
6.  Bonds  :  ac-  than  to  make  good  the  failure  of  Kingsley 

tions :  subse- 

qnent  bond         to  discharge  lienable  claims.     The  record 

aflecttng  prior  *^ 

bond.  shows  the  plaintiff  had  furnished  the  ma- 

terial it  makes  claim  for  before  the  second 
bond  was  executed.  If  that  be  so,  then  surely  the  second 
bond  took  away  no  right  to  indemnity  given  by  the  first 
bond.  If  the  first  bond  makes  the  bondsmen  liable  to  this 
plaintiff,  even  though  it  had  no  lienable  claim,  a  bond  later 
made,  which  is  limited  to  make  good  default  as  to  lienable 
claims  only,  cannot  affect  the  indemnity  given  by  the  ear- 
lier contract  of  suretyship,  which  is  not  limited  to  lienable 
claims.  What  is  more,  on  the  very  day  the  new  bond  was 
given,  the  surety  company  stipulated  with  Eingsley  that  it 
was  a  bondsman  on  the  bond  executed  earlier;  that  an  ex- 
tension of  time  had  been  granted  to  complete  the  work  un- 
der the  contract;  and  that  this  extension  should  work  no 
release  from  liability  under  said  first-named  bond. 

In  view  of  the  conclusions  reached,  there  is  no  occasion 
to  determine  whether  the  surety  company  has  estopped  it- 
self to  deny  liability. — Reversed. 

WiCAVBR,  C.  J.,  EJvANs  and  Preston,  JJ.,  concur. 
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W.  S.  Crom,  Appellant,  v.  A.  C.  Hbndbrson,  Appellee. 

SFBCIFIO  PEBFOBMANCB:    Fraud— Failure  of  Title.    Fraud  and 

1  failure  to  furnish  merchantable  title  as  agreed  will  defeat  a 
prayer  for  specific  performance. 

ATTACHMENT:     Ttnthfal  Statutory  Ground  But  Ko  Cause  of  Ac- 

2  tion.  An  attachment  on  the  truthful  ground  that  defendant  is 
a  nonresident  is,  nevertheless,  %orongfult  with  resulting  right 
of  Action  on  the  bond,  when  it  appears  that  plaintiif,  by  reason 
of  his  fraudulent  conduct,  neither  had  a  cause  of  action  nor 
reasbnable  cause  to  believe  that  he  had  such. 

ATTACHHEKT:     Attorney  Fees  Covering  Defense  on  Merits.    De- 

3  fendant  in  attachment  may  recover  on  the  bond  for  attorney 
fees  for  presenting  hljs  entire  defense  to  plaintiff's  action,  if 
such  defense  is  necessary  in  order  to  show  that  the  attachment 
was  wrongful. 


Appeal  from  Harrison  District  Court, — J.  B.  Rockafbllow, 

Judge. 

January  26,  1920. 

Action  in  equity  for  the  specific  performance  of  a  writ- 
ten contract.  The  action  was  originally  bi*ought  at  law, 
and  a  writ  of  attachment  issued.  On  hearing,  the  court 
found  against  the  plaintiff  and  for  the  defendant  upon  his 
counterclaims.  Plaintiff  appeals.  The  opinion  states  the 
facts. — Affirmed. 

Cochran  d  Wolfe  and  Burke  d  Welch,  for  appellant. 

Bolter  d  Murray  and  Roadifer  d  Roa4ifer,  for  appellee. 

Gaynor,   J. — ^Priof  to  the  happening  of  the  mattei's 
hereinafter  referred  to,  the  plaintiff  resided  in  Benton  Coun- 
ty^ Missouri,  and  the  defendant  in  Harrison  County,  Iowa. 
In  February,  1913,  the  plaintiff  owned  a  farm  in  Benton 
County f  Missouri,  and  the  defendant  owned  a  farm  in  Har- 
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rison  County,  Iowa.  Some  arrangement  was  entered  into 
by  which  the  plaintiff  became  the  owner  of  defendant's  farm, 
and  the  defendant  became  the  owner  of  plaintiff's  farm.  It 
seems  that  this  exchange  brought  no  dissatisfaction  to  ei- 
ther. That  transaction  is  not  directly  involved  in  this  suit. 
Plaintiff  continued  to  reside  on  his  farm  in  Benton  Coun- 
ty, Missouri,  and  the  defendant  on  his  farm  in  Harrison 
County,  Iowa,  until  after  the  happening  of  the  matters 
involved  in  this  suit,  and  each  was  in  the  occupancy  of  his 
old  farm  up  to  the  7th  day  of  September,  1913.  About 
that  time,  the  plaintiff  came  to  Iowa,  and  proposed  to  sell 
to  the  defendant  certain  other  lands  then  owned  by  him, 
lying  to  the  east  of  the  land  traded  to  the  defendant,  and 
divided  from  it  by  "a  road"  running  north  and  south. 
Plaintiff  claimed  that  this  land  of  his  contained  60  acres. 
On  September  7,  1913,  they  entered  into  a  written  agree- 
ment for  the  sale  and  purchase  of  this  land  for  the  sum  of 
|1,200.  A  contract  was  drawn  and  signed,  the  material 
parts  of  which  are  as  follows : 

^'Thls  agreement,  made  and  entered  into  this  7th  day 
of  September,  1913,  by  and  between  Walter  S.  Crom  of 
Benton  County,  state  of  Missouri,  party  of  the  first  part, 
and  A.  C.  Henderson,  of  Harrison  County  and  state  of  Iowa, 
party  of  the  second  part,  witnesseth : 

''That  for  and  in  consideration  of  the  covenants  and 
agreements  hereinafter  contained  the  said  party  of  the 
first  part  hereby  agrees  to  sell  and  by  these  presents  does 
sell  to  the  said  party  of  the  second  part,  the.  following  de- 
scribed  premises  situated  in  Benton  County,  and  in  the 
state  of  Missouri,  to  wit :  Northwest  one  quarter  of  south- 
east one  quarter  of  southwest  one  quarter  of  northeast  one 
quarter  Section  26,  Township  41,  sixty  acres  more  or  less 
all  lying  east  of  public  highway  and  containing  60  acres 
more  or  less  according  to  the  government  survey,  for  the 
sum  of  |1,200  to  be  paid  at  the  time  and  manner  following : 
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fSM.OO  on  the  execution  and  delivery  of  these  presents,  re- 
ceipt of  which  is  hereby  acknowledged;  the  balance  to  be 
paid  as  follows:  f 255.00  on  or  before  the  1st  day  of  Dec. 
1915.  f 200.00  on  or  before  the  1st  day  of  Dec.  1916. 
f200.00  on  or  before  the  1st  day  of  Dec.  1917.  f200.00  on 
or  before  the  1st  day  of  Dec.  1918.  f200.00  on  or  before  the 
1st  day  of.  Dec.  1919.  None  of  the  amount  above  described 
shall  draw  interest  until  after  the  first  day  of  Dec.  1913, 
but  thereafter  at  the  rate  of  six  per  cent. 

*fParty  of  the  second  part  hereby  agrees  to  purchase 
said  premises  above  described  and  to  pay  therefor  the  sum 
of  91^00.00  at  the  times  and  in  the  manner  above  set 
forth." 

There  are  other  covenants  in  this  contract  to  which 
we  may  refer  later. 

Jt  will  be  noted  that,  in  this  contract,  the  governmental 
deseriptionB  cover  but  two  acres  and  a  half;  that  no  range 
is  sta.ted^  nor  is  the  county  in  which  the  land  is  located 
^Ten.  "We  take  it,  however,  that  both  parties  understood 
just  ^where  this  land  lay ;  that  it  was  the  land  just  across 
the  *^road''  east  of  the  house  occupied  by  the  plaintiff  on  the 
land  theretofore  traded  by  him  to  the  defendant. 

The  original  petition  in  this  case  asked  to  recover  only 
the  first  installment  provided  for  in  the  contract,  but  it  has 
been  so  amended  as  to  place  the  plaintiff  in  the  position 
of  asking  tor  a  specific  performance  of  the  contract  Upon 
plaintiflPs  attention's  being  called  to  the  description  of  the 
land  in  the  written  evidence  of  the  contract,  an  amend- 
ment was  filed,  praying  for  a  reformation  of  the  contract : 
that  is  that  the  writing  be  reformed  so  as  to  describe  the 
land  intended  by  the  parties  to  be  covered  by  the  contract. 
So  at  this  time,  the  plaintiff  is  praying  for  a  reformation 
of  the  written  evidence  of  the  contract,  and  that  the  con- 
trart  be  enforced  as  to  the  land  intended  to  be  covered  by 
th    contract.     ^^^  take  it  that  these  amendments  were  made 
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to  meet  the  suggestions  of  this  court  in  its  opinion  filed  in 
this  case  on  a  former  appeal,  found  in  182  Iowa  89.  Plain- 
tiff's right  to  have  this  contract  reformed  and  specifically 
enforced  was  challenged  by  defendant  on  the  ground  that 
the  land  agreed  to  be  purchased  was  a  tract  of  60  acres; 
that  the  land  described  in  the  contract,  as  written,  covered 
a  tract  of  only  2V2  acres ;  that,  after  defendant  moved  upon 
the  traded  land  in  Benton  County,  and  some  time  in  the 
month  Of  December,  he  discovered  that  this  land  across  the 
road,  involved  in  this  suit,  was  not  of  the  character  rep- 
resented by  the  plaintiff  at  the  time  the  contract  was  made ; 
that,  upon  discovering  this,  he  rescinded  the  contract,  and 
elected  to  pay  the  stipulated  damages  referred  to  in  the 
contract.  He  further  answers  and  says  that  this  contract 
was  obtained  through  fraud  and  misrepresentation  in  the 
following  particulars: 

(1)  That  the  plaintiff  represented  the  land  to  contain 
60  acres,  and  that  it  was  reasonably  worth  |35  an  acre. 

(2)  That  it  was  good  pasture  land,  and  had  valuable 
growing  timber  on  it;  that  it  had  no  stone  or  rock  on  it; 
that,  as  soon  as  the  timber  was  removed,  it  would  be  good 
farm  land;  that,  at  the  time  these  representations  were 
made,  the  defendant  was  living  on  his  farm  in  Harrison 
County,  and  had  no  knowledge  of  the  truth  of  the  repre- 
sentations made;  that  he  relied  solely  upon  the  statements* 
of  the  plaintiff;  that,  in  truth  and  in  fact,  the  land  was 
worth  not  to  exceed  f  6.00  an  acre,  and  was  not  pasture  land 
at  all ;  that  there  was  no  timber  on  the  land  of  any  value ; 
that  it  was  rough,  covered  with  stone  and  rock,  and  never 
can  be  farmed;  that  it  was  covered  principally  with  low 
brush,  and  was  situated  in  the  Ozark  Mountains;  that 
plaintiff  first  represented  to  the  defendant  that  he  ownetl 
50  acres  across  the  east  side  of  the  road,  but  later,  claimed 
he  had  purchased  10  acres  adjoining  the  50  acres,  and  that 
the  10  acres  were  in  cultivation,  and  a  good,  level  farm : 
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that  plaintiff  redded  just  across  the  road  from  this  land 
for  many  years,  knew  its  exact  condition,  and  knew  that 
the  statements  and  representations  made  by  him  to  the  de- 
fendant were  false;  that  he  made  them  for  the  purpose  of 
procuring  defendants  signature  to  the  contract  in  ques- 
tion. 

The  defendant  further  challenges  plaintiff's  right,  and 
says  that  the  plaintiff,  in  the  contract,  agreed  to  furnish 
him  a  good,  merchantable  title,  and  abstract  showing  good 
and  merchantable  title ;  that  he  has  failed  to  do  this ;  that, 
in  fact,  the  plaintiff  did  not  have  a  good,  merchantable 
title  to  the  land;  that  the  land  was  incumbered  by  mort- 
gages which  were  unsatisfied,  and  remained  unsatisfied  of 
record  at  the  time  of  the  trial. 

As  said  before,  the  plaintiff  commenced  this  action  at 
law,  and,  at  the  time  of  the  commencement,  sued  out  an 
attachment.  This  was  on  the  25th  day  of  February,  1916. 
Defendant,  at  the  time,  was  residing  on  the  farm  traded 
for  in  Benton  County,  Missouri.  Under  this  attachment, 
a  laiige  sum  of^money  was  garnished  and  held.  So  the  de- 
fendant, by  way  of  counterclaim,  says  that  the  attachment 
was  wrongfully  sued  out  and  levied;  that,  by  the  wrong 
fnl  levy,  this  money  was  withheld  from  him  to  his  damage, 
measured  by  the  interest  on  the  money  so  withheld.  He 
bases  this  on  the  ground  that  there  was  nothing  due  the 
plaintiff  at  the  time  the  attachment  was  sued  out,  and  that 
plaintiff  had  no  reasonable  ground  for  believing  that  any- 
thing was  due  him. 

This  presents  the  issues  upon  which  the  cause  was 
tried  to  the  court. 

It  appears  that,  after  the  reversal  of  this  case,  the 
cause  was  transferred  to  equity,  and  tried  as  an  equitable 
action^  including  defendant's  right  to  recover  upon  the 
counterclaim.  Upon  the  trial,  the  district  court  found  that 
the  plaintiff  was  not  entitled  to  the  relief  prayed  for,  and 
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that  there  was  nothing  due  him;  dismissed  plaintiff's  pe- 
tition; and  alloT^ed  defendant  to  recover,  on  his  counter- 
claim, interest  on  the  money  withheld  from  him  under  th€ 
attachment,  on  the  ground  that  the  attachment  was  wrong- 
fully sued  out,  and  that  suit  on  the  attachment  bond  by 
way  of  counterclaim  could  be  maintained. 

Other  matters  were  urged  by  defendant  which  need 
not  be  here  considered. 

The  court  dismissed  plaintiff's  petition,  pn  the  ground 
that  he  was  not  entitled  to  the  relief  demandW,  or  to  any 
relief,  and  allowed  defendant  6  per  cent  interest  on  the 
money  withheld  under  the  attachment.  From  this,  plain- 
tiff appeals,  and  alleges: 

(1)  That  the  evidence  did  not  sustain  the  court's  find- 
ing; that  the  finding  is  in  conflict  with  the  evidence. 

(2)  That  the  court  erred  in  finding  that  the  contract 
involved  in  this  suit  was  obtained  through  fraud  and  mis- 
representation. 

(3)  That  the  court  erred,  as  a  matter  of  law,  in  finding 
that  the  attachment  was  wrongfully  sued  out,  since  it  is 
conceded  that,  at  the  time  this  attachment  was  sued  out, 
defendant  was  a  nonresident. 

It  is  the  claim  of  the  plaintiff  that,  in  all  controversies 
involved  in  this  suit,  the  finding  of  the  court  should  have 
been  in  favor  of  plaintiff's  contention. 

The  first  proposition  involves  a  question  of  fact. 

As  said  before,  the  plaintiff  owned  quite  a  large  tract 
of  land  in  Benton  County,  near  the  foot  of  the  Ozark  Moun- 
tains.  Some  time  in  February,  1913,  he  traded  some  of  this 
land,  which  will  hereafter  be  known  as  the  land  west  of  the 
"road,"  to  the  defendant  for  certain  land  owned  by  the  de- 
fendant in  Harrison  County,  Iowa.  -The  record  shows  that 
plaintiff  had  lived  for  many  years  on  this  farm  in  Benton 
County;  that  he  knew  it  well;  knew  the  character  of  all 
the  land,  including  this  land  in  controversy;   that  defend- 
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ant  had  made  but  one  visit,  prior  to  September,  1913,  and 
then  only  to  examine  tlie  land  involved  in  the  trade,  and 
this  was  in  the  month  of  Febraary,  1913,  when  all  the  land 
was  covered  with  snow,  several  inches  deep.     Defendant 
had  no  occasion  to  examine  the  land  in  controversy  at  that 
time,  and  did  not  examine  it     He  certainly  never  went 
over  it  with  any  view  of  purchasing  it.    The  representations 
made  to  the  defendant  were  made  in  Harrison  County  at 
defendant's  home  farm,  and  before  defendant  moved  to 
Missouri.     PlaintiflF  represented  that  there  were  26  acres 
of  this  60  that  were  under  cultivation,  and  that  the  rest  of 
it  was  good  tie  timber  and  saw  timber  land,  and  good  for 
pasture ;  that  there  was  only  about  half  an  acre  on  the  hill- 
side that  was  rocky.    The  evidence  shows  that  none  of  the 
land  was  good  for  cultivation,  and  that  there  was  no  tie 
or  saw  timber  on  the  land,  and  that  it  was  not  good  for 
pasture,  and  that  it  was  covered  with  rocks.    As  the  plain- 
tiff says: 

"It  was  all  rocky  land, — ledge  rock.  There  is  possibly 
an  acre  and  a  half  of  it,  down  at  the  end  of  a  little  canyon 
or  draw,  that  is  practicaUy  good  farm  land.  The  rest  is 
impossible  to  farm.  The  timber  on  it  was  small  brush  stuff, 
second  growth;  no  tie  timber  or  saw  logs  or  anything  like 
it;  just  brush.*^ 

This  record  discloses  that  this  land  was  not  worth 
mndi  of  anything, — ^not  over  |6.00  or  |7.00  an  acre. 

We  think  the  record  clearly  shows  that  the  plaintiff 
falsely  represented  the  character  of  this  land  to  the  de- 
fendant, and  that  defendant  had  no  knowledge  of  the  char- 
acter of  the  land  at  the  time  this  contract 
^'  SKr'fi^,™"     was  made;    that  he  relied  upon  plaintiff's 
S?Stie/*"""     representations  in  making  the  contract   The 

defendant  was  right  in  holding  that  the 
contract  was  procured  by  fz-aud,  and  ought  not  to  be  specif- 
ically enforced. 
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Plaintiff  represented  that  he  had,  and  so  agreed  to  give 
defendant,  a  good,  merchantable  title  and  an  abstract 
showing  that  the  land  was  free  of  incumbrance.  The  rec- 
ovd  shows  that  the  plaintiff  did  not  have  a  good,  merchant- 
able title  to  the  land,  and  that  the  same  was  incumbered, 
and  that  the  incumbrance  to  a  certain  extent  remained  up- 
on the  land  at  the  time  of  the  trial,  and  was  unsatisfied  of 
record.  The  court  was  right  in  refusing  specific  perform- 
ance for  this  reason,  also. 

It  appears  that  defendant  did  not  take  possession  of 
the  land  traded  on  the  west  side  of  the  road  until  some 
time  in  December,  1913.  Within  15  days  after  he  took  pos- 
session of  the  traded  land,  he  examined  the  land  in  con- 
troversy,  and  notified  the  plaintiff  that  he  would  not  take 
it;  that  the  plaintiff  had  lied  to  him,  touching  the  char- 
acter of  the  land.  So  we  have  to  say  that,  on  any  theory  of 
plaintiff's  contention,  the  flbding  of  the  district  court  was 
right,  and  is  amply  supported  in  the  evidence.  Equity  will 
not  require  the  specific  performance  of  a  contract  obtained 
through  fraud,  nor  require  one  to  take  the  title  to  property 
under  a  contract  which  provides  for  a  good,  merchantable 
title,  unless  it  is  made  fairly  to  appear  that  the  title  to  the 
property  which  it  is  sought,  through  equitable  proceedings, 
to  force  uppn  him,  is  a  good,  merchantable  title.  The  show- 
ing made  by  the  plaintiff  for  a  specific  performance  of  the 
contract  so  fails  in  its  equitable  features,  falls  so  short  of 
what  equity  demands,  before  enforcing  the  contract,  that 
we  have  no  hesitancy  in  saying  that  the  court  was  right  in 
dismissing  plaintiff's  petition  for  want  of  equity. 

This  brings  us  to  a  consideration  of  the  rights  of  the 
defendant  under  his  claims  and  counterclaims. 

It  is  contended  that,  because  defendant,  at  the  time  the 
attachment  was  sued  out,  was  a  nonresident  of  the  state, 
it  cannot  be  said  that  this  attachment  was  wrongfolly  sued ; 
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that  this  is  a  statutoiy  ground  for  the  at- 
2.  imcHMBHT :     tachment.      Even    though    this    statutory 

trntMul  atatn-  ,  _ 

tffty  gnuhA  but  ground  is  alleged  and  doea  exist,  yet  there 

no  came  of 

actton.  ig  something  more  neoessary  to  be  alleged, 

to  justify  the  issuance  of  the  writ. 
Section  3880  of  the  Code  of  1897  provides: 
^If  the  plaintiff's  demand  is  founded  on  oontract,  the 
petition  most  state  that  something  is  due,  and,  as  nearly  as 
practicable^  the  amount,  whieh  must  be  more  than  Ave  dol- 
lars in  order  to  authorize  an  a^chment." 

An  attachment  against  the  property  of  a  nonresident 
cannot  rightfully  issue  without  alleging  that  there  is  some- 
thing due  at  the  time  the  attachment  is  sou^t.    To  justify 
the  le?7,  it  must  appear  that  there  is  something  due,  or  rea- 
sonable ground  for  belieying  there  is  something  due.    The 
right  to  attach  and  hold  the  property  of  another  presuppos- 
es the  edst^ice  of  something  due,  to  satisfy  which  the  de- 
fendant's property  may  be  rightfully  taken  and  held.     To 
8^  that  one  can  issue  an  attachment  against  the  property 
of  a  nonresident,  when  there  is  nothing  due  the  attach- 
ing party,  and  the  attaching  party  has  no  reasonable  ground 
fbr^  believing  there  is,  is  to  say  that  one  can  wrongfully 
take  the  property  of  a  nonresident,  give  a  bond  to  protect 
Mm  against  the  wrongful  taking,  and  then  say  that  the 
bond  furnishes  no  protection.    Before  attachment  is  justi- 
fied at  all,  before  its  issuance  can  be  justified,  and  before 
one  can  justify  the  attaching  of  the  property  of  another  and 
withholding  it  from  him  under  an  attachment,  it  must  be 
allied  that  there  is  something  due  from  the  party  attached, 
to  the  attaching  party  at  the  time.    He  is  not  mulcted  in 
damages,  however,  if  he  had  reasonable  ground  for  believ- 
ing that  there  is  something  due.    If  it  aflSrmatively  appear 
that  the  plaintiff  practiced  a  fraud  in  securing  the  promise 
to  pay  on  which  he  founds  his  right,  can  he  rely  on  the 
promise  bo   obtained  to  justify  his  action?    The  district 
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court  affirmatively  found  that  the  obligation  sued  on  was 
founded  in  fraud,  and  we  affirm  its  finding  on  that  prop- 
osition. We  are  not  doing  any  violence  to  reason  in  say- 
ing that  the  plaintiff  is  presumed  to  know  that  he  practiced 
the  fraud  which  this  court  affirmatively  finds  he  did  prac- 
tice; for  scienter  is  necessary,  to  make  actionable  fraud. 
On  such  showing,  the  plaintiff  is  presumed  to  know,  there- 
fore, that  there  was  nothing  due  him  at  the  time,  because 
of  his  fraud  in  procuring  the  promise  upon  which  he  relied 
to  secure  the  writ. 

The  form  of  the  bond  provided  by  statute  is  that  the 
plaintiff  will  pay  all  damages  which  the  defendant  may  in- 
cur  by  reason  of  the  wrongful  suing  out  of  the  attachment. 
The  attachment  is  wrongful  if  it  is  made  to  appear  affirma- 
tively that  there  was  nothing  due  the  plaintiff  at  the  time 
the  attachment  was  sued  out,  and  that  he  had  no  reasonable 
cause  for  believing  that  there  was  anything  due.  This  jus- 
tifies suit  upon  the  bond;  for  the  statute  itself  provides 
that  suit  may  be  had  on  the  bond  if  it  be  shown  that  the 
attachment  was  wrongfully  sued  out,  and  there  was  no  rea- 
sonable cause  to  believe  the  ground  upon  which  the  same 
was  issued  to  be  true. 

We  are  not  unmindful  of  what  this  court  said  in  Ames 
V.  Chirurg,  152  Iowa  278,  and  cases  therein  cited,  or  of  the 
reasoning  upon  which  these  cases  are  based.  The  bond  con- 
templated is  given  for  the  purpose  of  protecting  the  defend- 
ant against  the  consequences  that  flow  from  the  wrongful  is- 
suing of  the  writ,  and  the  writ  is  just  as  wrongfully  is- 
sued when  there  is  nothing  due  the  plaintiff  at  the  time  it 
is  issued,  as  if  the  other  necessary  statutory  ground  for  its 
issuance  did  not  exist.  A  holding  that  a  party  against 
whom  an  attachment  is  issued  cannot  recover  upon  the 
bond,  because  a  fact  exists  upon  which  the  plaintiff  may 
predicate  a  claim  for  an  attachment,  ought  not,  in  reason  or 
justice,  to  be  so  construed  as  to  prevent  the  defendant  from 
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Tecoyeiing  on  the  bond  which  was  given  to  protect  against 
the  consequences  that  flow  from  the  issuing  of  the  attach- 
ment, simply  because  a  statutory  ground  exists,  and  is  al- 
leged and  proven,  when  the  basic  ground  upon  which  the 
rigiht  to  the  writ  rests  does  not  exist,  and  he  has  no  rea- 
sonable grounds  for  believing  that  it  does  exist:   to  wit, 
that  he  holds  an  obligation  upon  which  he  has  a  right  to 
proceed  against  the  defendant,  and  sequester  his  propert^v 
for  its  satisfaction.    The  very  fact  that  he  has  no  reason- 
able ground  for  believing  that  he  has  a  cause  of  a(!tion 
against  the  defendant  meets  him  at  the  threshold  of  his  pro- 
ceeding, and  challenges  his  right  to  avail  himself  of  this 
drastic  remedy.    It  may  be  argued,  however,  that  his  op- 
ponent has  a  remedy,  in  that  he  may  sue  for  abuse  of  proc- 
ess, or  for  malicious  prosecution,  in  an  independent  ac- 
tion ;  and  it  may  be  argued  that  such  cause  of  action  does 
not  arise  nntil  the  determination  of  the  suit  in  which  the 
attachment  was  issued,  and  the  suit  in  which  the  process 
^was  abused.    This  is  too  narrow  a  construction  of  the  stat- 
ute.    The  terms  of  the  bond  are  broken  as  soon  as  the 
wrongful  levy  is  made  and  the  wrong  done.    Then  the  right 
of  action  is  complete  upon  the  bond.    It  is  the  wrongful  in- 
terference with  the  defendant's  property,  under  the  writ, 
that  gives  rise  to  the  cause  of  action,  and  that  cause  of  ac- 
tion arises  immediately  upon  the  wrongful  interference  with 
the  property  of  the  defendant    To  hold  that  the  defendant 
cannot  proceed  by  way  of  counterclaim  is  to  hold  that  he 
has  no  right  of  action  upon  the  bond,  and  that  the  bond 
affords  him  no  protection.    If  sent  out  of  court,  and  requir- 
ed to  proceed  as  for  malicious  prosecution  or  abuse  of 
process,  that  suit  could  not  be  upon  the  bond.    If  an  in- 
dependent suit  could  be  maintained  upon  the  bond,  then 
clearly  the  independent  suit  would  rest  upon  the  wrongful 
aving  out  of  the  attachment ;  and  it  is  the  wrongful  suing 
out  of  the  attachment,  followed  by  the  levy,  that  creates 
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the  cause  of  action  that  may  be  pleaded  by  way  of  counter- 
claim upon  the  bond.  If  there  is  no  cause  of  action,  there  is 
no  ground  for  the  attachment,  and  if  there  is  no  ground  for 
the  attachment,  it  follows  logically  that  the  attachment  was 
wrongfully  sued  out,  and,  therefore,  that  there  was  a  wrong- 
ful interference  with  defendant's  property  by  its  levy.  The 
burden,  however,  is  on  the  defendant  to  show  this  fact. 
Though  it  be  made  to  appear  that  a  ground  for  the  attach- 
ment existed,  yet,  if  it  Is  made  affirmatively  to  appear  that 
the  plaintiff,  in  suing  out  the  attachment,  has  no  reasonable 
grounds  for  believing  that  he  had  a  right  to  the  attach- 
ment, his  action  in  suing  out  the  writ  cannot  be  justified, 
and  it  is,  therefore,  wrongful.  The  sequestration  of  the  de- 
fendant's property,  and  the  putting  of  him  to  expense  and 
damage  in  defending  against  the  sequestration,  is  the  proxi- 
mate result  of  this  unjustifiable  act.  In  fact,  it  occurs  to 
the  mind  to  be  a  more  palpable  wrong,  and  prompted  by  a 
baser  motive,  to  sue  out  an  attachment  to  enforce  a  claim 
which  the  party  has  no  reasonable  ground  for  believing  ex- 
ists, than  it  would  be  if  the  defendant  had  not  been  a  non- 
resident. 

While  it  is  true  that  it  has  been  held  by  this  court,  and 
is  the  law,  that  one  can  only  recover  those  aftom^s'  fees 
which  have  been  expended  in  defending  against  the  attach- 
ment, the  fact  that  the  defense  goes  to  the 
3.  Attachment:      merits  does  not,  of  itself,  defeat  the  right 
coveriniT  de-        to    attorneys'    fees,    if .  the  defense   made 

feD86    OD 

merits.  strikes  at  the  very  root  of  the  right  to  the 

attachment.  Where  a  defense  is  made  on 
the  counterclaim,  based  upon  the  fact  that  there  was  noth- 
ing due  the  plaintiff  at  the  time  the  suit  was  brought,  and 
that  the  plaintiff  had  no  reasonable  ground  for  believing 
that  there  was  ianything  due,  the  proof  of  these  two  facts 
sustains  the  claim  that  the  attachment  was  wrongfully  sued 
out.    The  fact  that  the  same  proof  operates  both  to  defend 
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against  the  suit,  and  to  prove  that  the  attachment  was 
wrongfully  sued  out,  does  not  militate  against  the  right  of 
the  plaiotiff  to  recover  attorneys'  fees  for  defending  against 
the  attachment.  Whitney  d  Co.  v.  Brovmewell,  71  Iowa 
261. 

We  take  it  that  Ames  v.  Ghirurg,  supra,  is  bottomed 
on  the  thought  that  there  was  no  allegation  or  proof  that 
the  plaintiff  had  no  reasonable  grounds  to  believe  that 
there  was  nothing  due  him  at  the  time  the  suit  was  institut- 
ed.  We  do  not  pretend  to  harmonize  what  we  have  said 
here  with  all  that  is  said  in  that  case.  In  so  far  as  that 
case  is  inconsistent  with  our  holding  here,  it  is  overruled. 

Upon  the  whole  record,  we  think  the  decree  of  the  dis- 
trict court  is  right,  and  it  is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 
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Mrs.  F.  a.  Grbgo,  Appellant,  v.  Town  of  Bpbinqvillb, 

Appellee. 

APPEAL  AND  EBBOB:    Bevlew— 4)aestioii8  of  Faet»  Verdicts,  and 

1  Findliigs^— Dixvcted  Verdict»"Mo8t  Favorable  Oonstmctlon" 
Bnle.  In  considering  the  question  whether  the  erldence  was 
such  that  a  directed  verdict  was  improper,  the  Supreme  bourt 
win,  on  appeal,  give  the  evidence  the  most  favorable  construc- 
tion of  which  It  Is  fairly  capable  in  behalf  of  the  party  against 
whom  a  verdict  has  been  directed;  and  if,  when  thus  consid- 
ered, it  appears  sufficient,  if  true,  to  sustain  a  verdict  in  his 
favor,  the  ruling  will  be  reversed. 

MUJfiOIPAIi  OOBPOBATIONS:'    Streets  and  Alleys— Snow  and  Ice 

2  — Kon-IdablUty  for  Natural  Conditions.  No  legal  duty  rests  up- 
on a  city  to  remove  snow  and  Ice  from  a  sidewalk,  so  long  as 
it  remains  unchanged  by  the  Interference  of  man  or  other  arti- 
ficial cause;  and  such  duty  arises  only  when,  by  reason  of 
Interference  with  natural  conditions,  the  coating  snow  and  ice 
becomes  rigid  or  rounded  or  uneven,  or  is  made,  to  assume  some 
other  form,  or  to  present  some  other  danger  than  >results  solely 
from  natural  causes. 
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MUKIOIPAX.  OOBPOiRATIOKS:    Streets  and  AlleyB— Icy  Sidewalks. 

3  Evidence  reviewed,  in  an  action  against  a*town  by  a  pedestrian 
injured  by  falling  on  an  icy  sidewalk,  and  held  sufficient  to  go 
to  the  jury  on  the  question  of  the  negligence  of  the  town,  in 
permitting  natural  deposits  of  snow  and  ice  to  become  rough, 
rounded,  and  slanting,  so  as  to  make  it  unsafe  for  travel. 

NEOLIOENOE:    Ctontributory  Negligence — ^Reasonable  Oare.    Plain- 

4  tiff  Is  not  guilty  of  contributory  negligence  if,  under  all  the 
circumstance,  it  can  reasonably  be  found  that  he  is  exercising 
the  reasonable  care  of  an  ordinarily  prudent  person.  Direct, 
affirmative  proof  of  particular  acts  is  not  required. 

MUNICIPAL  GORPOBATIONS:     Streets  and  Alleys-— Notice  as  to 

5  Icy  Sidewalk.  Blvidence  reviewed,  in  an  action  against  a  town 
by  a  pedestrian  injured  by  a  fall  on  an  icy  sidewalk,  where  the 
rough  condition  of  the  ice  had  existed  three  weeks  or  more  be- 
fore the  injury,  and  held  sufficient  to  go  to  the  jury  on  the 
question  whether,  in  the  reasonable  exercise  of  its  duty,  the 
town  knew  of  such  condition,  or  should  have  discovered  and 
remedied  it  before  the  injury. 

Appeal  from  lAnn  District  Court. — P.  P.  Dawlbt,  Judge. 

September  22,  1919. 

Rehearing  Denied  January  26,  1920. 

Action  at  law  to  recover  damages  for  personal  injnry. 
There  was  trial  to  a  jury,  a  directed  verdict  for  de- 
fendant, and  plaintiff  appeals. — Reversed  and  remanded. 

Riokel,  Denms  &  Thompson,  for  appellant. 

Voris  &  Haas,  for  appellee. 

Weaver,  J. — The  plaintiff,  a  woman  about  73  years  of 
age,  fell  upon  a  sidewalk  in  the  town  of  Springville,  and 
thereby  received  injury  to  her  person.  She  alleges  that  such 
injuiy  was  occasioned  by  the  negligence  of  the  defendant  in 
permitting  its  walk  to  become  obstructed  by  an  accumula- 
tion of  ice,  on  which,  without  fault  on  her  part,  she  slipped 
and  fell.    The  defendant  denies  that  it  was  in  any  d^ree 
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negligent  or  at  fault  with,  respect  to  the  condition  of  the 
walk  or  plaintiff's  alleged  injury  thereon. 

The  eYidenee  on  part  of  plaintiff  tends  to  show  that 
she  was  on  her  way  home  from  church  in  the  evening  of 
January  14,  1917,  accomjmnied  by  her  daughter  and  an- 
other woman.  She  had  received  an  injury  by  a  fall  in  her 
home  a  year  before,  but  liad  largely  recovered  therefrom, 
and  was  walking  slowly  between  her  companions.  Part  of 
the  distance,  they  walked  in  the  middle  of  the  street,  to 
avoid  the  ice  on  the  walks,  until,  as  they  claim,  they  reached 
a  point  where  the  street  traflBc  wa»  such  as  to  lead  them  to 
tiake  to  the  walk.  That  there  was  ice  at  the  place  in  ques- 
tion, and  that  plaintiff  suddenly  dipped  upon  it  and  fell, 
is  shown  without  question.  The  turning  point  in  the  case, 
60  far  as  it  relates  to  this  appeal,  is  upon  the  question 
whether  there  is  any  evidence  in  the  record  upon  which  the 
jury  conld  properly  have  found  that  the  town  was  neg- 
ligent in  permitting  the  walk  to  be  in  this  condition. 

It  is  an  dementary  doctrine  that,  in  considering  a  ques- 
tion of  this  obaracter  on  appeal,  the  court  will  give  to  the 
evidence  the  most  favorable  construction  of  which  it  is 

fairly  capable  in  behalf  of  the  party  against 

1.  AppBiLL  AND       whom  a  verdict  has  been  directed,  and  if, 

anSSonrM*^*  when  thus  considered,  it  appears  sufficient, 

ui'd*  findSi^'     if  true,  to  sustain  a  finding  in  such  party's 

dicti  "most       favor,  the  order  directing  a  verdict  will  be 

favorable  con-       .,,  -r*.^*..  %.  ... 

Btrnctioii*'  rule,  held  errouoous.    Bearing  this  rule  in  mind, 

let  us  inquire  first  into  the  duty  of  cities 
and  towns  with  respect  to  the  accumulation  of  ice  upon  its 
public  walks.    It  is  well  settled  by  our  deddons  that: 

^^o  such  duty  exists  while  the  snow  and  ice  remain 
unchanged  by  the  interference  of  man  or  other  artifidal 
cause.    That  duty  arises  only  when,  by  reason  of  such  in- 
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terferencefi    with    natural    conditionSy    the 
2.  Municipal         snow  OF  ioe  become  risid  OF  rotuided  or  un- 

CORPORATIONS  * 

Streets  and        even,  Or  is  made  to  assume  some  other  form 

alleys :  snow  ' 

Sabiiity'for"'     ^^  present  some  other  danger  than  would 
&om!*^  ^'*'*^*     result  solely  from  natural  causes."    Sankey 

V.  Chicago,  R.  /.  d  P.  R.  Co.,  118  Iowa  39. 

In  the  more  recent  case  of  Tobin  v.  City  of  Waterloo, 
131  Iowa  75,  n,  the  rule  is  restated  in  somewhat  more 
specific  terms,  as  follows: 

^'Ice  and  snow  accumulated  on  the  walk  from  natural 
causes,  though  slippery  because  of  their  smooth  surface,  is 
not  a  defect  for  which  the  city  may  be  held  responsible. 
It  is  only  when  such  ice  and  snow  are  allowed  to  remain 
upon  the  walk  until,  by  the  tramping  of  pedestrians,  freez- 
ing and  thawing,  or  other  causes^  the  surface  becomes 
rough,  rigid,  rounded,  or  slanting,  so  that  a  person  in  the 
exercise  of  ordinary  care  cannot  pass  over  it  without  dan- 
ger of  falling,  that  the  defect  is  such  as  to  render  the  city 
liable." 

In  Cfriffin  v.  City  of  Marion,  163  Iowa  435,  444,  it  was 
held  that  municipal  liability  in  such  cases  "is  not  limited  to 
the  snow  and  ice  becoming  rigid,  rounded,  or  uneven,  but 
the  city  is  charged  with  the  duty  when  the  snow  and  ice  is 
made  to  assume  some  other  form  or  present  some  other  dan- 
ger than  It  would  otherwise  solely  from  natural  causes." 
In  Templm  t?.  City  of  Boone^  127  Iowa  91,  the  court,  speak- 
ing by  Deemer,  J.,  laid  down  the  rule  that  "where,  by  reason 
of  travel  or  action  of  the  elements,  it  becomes  rounded  or 
worn  into  ridges,  uneven,  and  irregular,  due  care  on  part  of 
the  city  may  demand  its  removal ;''  and  a  verdict  against  the 
city  was  there  sustained,  where  the  evidence  tended  .to  show 
"that  snow  had  fallen  upon  the  sidewalk  many  days  prior 
to  the  accident,  which  had  not  been  removed;  that  i)eopIe 
traveling  over  the  walk  had  made  a  beaten  path  through 
the  snow;   that  it  had  thawed  and  frozen  until  the  walk 
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wa&  in  a  rough  and  uneven  condition,  the  center  thereof, 
whereon  the  path  wag  made,  being  rounded  and  doping  to- 
ward either  edge  of  the  walk;  that  the  water  from  the 
melting  snow  ran  down  onto  the  walks  and  there  froze, 
making  the  same  slippery  and  unsafe/'  These  cases,  select- 
ed from  many  of  the  same  general  tenor,  sufficiently  illus- 
trate the  rule  applicable  under  such  circumstances. 

Turning  now  to  the  evidence  upon  the  condition  of  the 
walky  we  find  the  following:  The  plaintiff  herself,  as  per- 
hajMS  was  quite  natural  under  the  circumstances,  appears  to 

be  unable  to  speak  with  any  marked  def- 
initeness,  except  that  she  ''fell  quick  on  ac- 
count of  the  ice,"  and  that  it  was  smooth 
there ;  but  other  witnesses  are  quite  definite 
upon  this  point  Her  daughter,  who  was 
present  at  the  time,  says: 

'^It  was  very  icy  in  the  center,  and  on  each  side  of  the 
walk  there  wa£^  a  little  snow,  but,  along  toward  the  center 
of  the  walk,  the  snow  had  been  worn  off,  and  it  was  just  as 
8li<^  as  glass:  that  is,  it  was  so  icy  in  the  center  that  it 
was  very  slippery.  It  was  higher  in  the  middle,  and  sloped 
toward  both  sides.  Her  feet  went  right  out  from  under- 
neath. She  went  quickly  from  one  side.  In  the  middle  of 
the  walk  where  mother  fell,  the  snow  and  ice  was  thicker, 
and  kind  of  sloped  off.  It  sloped  east  and  west,  because  it 
waB  so  much  thicker  in  the  center.'' 

The  thickness  of  the  ice  along  the  ridge  or  middle  of 
the  walk  is  estimated  by  one  witness  at  four  inches,  and 
by  another  at  an  inch  and  a  half.  Another  witness,  who 
was  familiar  with  the  walk  and  with  the  use  of  it  by  young 
people  for  coasting  upon  sleds,  describes  its  condition  and 
the  freezing  and  thawing  of.  the  ice  and  the  effect  upon  it  of 
its  use  as  a  coasting  place,  and  says  that: 

''After  freezing,  there  wouldn't  be  any  sharp  bumps,  or 
anything  lil^e  that    *    *    *    it  would  be  little  larger  ones, 
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smoothed  off  by  the  sled  runners.  *  *  *  The  ice  sloped 
more  towards  the  street,  because  the  sleds  go  the  other  side, 
and  they  would  sometimes  slide  sideways." 

This  witness  further  says  that  he  was  near  at  hand 
when  plaintiff  fell,  and  rendered  her  or  her  friends  some 
assistance.  Being  asked,  on  cross^xamination,  to  state  the 
exact  condition  of  the  walk  at  that  point,  he  replied : 

"I  wouldn't  say  just  exactly  where  she  fell;  but,  as 
near  as  I  know  where  she  fell,  it  was  icy  and  awful  slick 
where  they  had  been  sliding.  They  had  slid  right  across 
there;  it  was  bumpy,  but  it  was  slick.  Where  they  had 
slid  over  it  with  their  sleds,  it  was  smooth,  but  people  had 
tracked  it  up,  and  it  was  filled  with  the  little  particles  that 
had  been  broken  off  with  the  sleds,  and  it  was  frozen  in 
there."  Again,  he  says :  "I  don't  know  hardly  how  to  ex- 
plain it,  only  just  kind  of  wavy." 

Another  says  of  it :  "Where  it  had  thawed,  and  people 
had  walked  over  it,  and  then  froze,  it  was  left  rough,  as  I 
remember  it."  Another  witness  describes  it  '^as  being  quite 
smooth  and  icy,  full  in  the  center,  and  sloped  toward  the 
edges.  Some  snow  along  the  edges,  but  in  the  center,  where 
she  waB  walking,  it  was  very  slick,  owing  to  coasting  and 
sliding  in  that  place  by  boys." 

There  is  other  evidence  to  the  same  general  effect  It. 
also  tends  to  show  that  the  accumulation  of  ice  was  due,  in 
part  at  least,  not  to  yie  water  and  snow *f ailing  naturally 
upon  the  walk,  but  to  the  freezing  of  water  with  which  the 
walk  was  flooded  by  discharge  or  overflow  from  a  clogged 
culvert.  It  is  shown,  also,  that,  from  Christmas  until  Jan- 
uary 14th,  when  plaintiff  was  hurt,  the  weather  was  some- 
what variable,  though  generally  below  the  freezing  point, 
light  falls  of  snow  occurring  at  various  times,  and  the  ice 
in  the  middle  of  the  walk  evidently  resulting,  to  a  consider- 
able extent,  from  the  occasional  thawing  of  this  snow  and 
its  packing  or  solidification  into  ice^  under  the  feet   of 
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pedestrians  and  its  utilization  as  a  coai^ting  place  by  chil- 
dren, which  was  a  common  practice,  no  effort  being  made 
by  the  town  authorities  at  any  time  to  remedy  or  change 
these  conditions. 

Without  going  further  into  the  record,  we  are  quite 
convinced  that  it  cannot  be  said,  as  a  matter  of  law,  that 
there  is  no  evidence  of  n^ligence  on  the  part  of  the  town 
for  the  consideration  of  a  jury.  Stated  in  other  words,  if 
the  testimony  referred  to  was  believed  by  the  jury  (and 
its  credibility  was  for  the  jury  alone),  a  verdict  finding  the 
defendant  chargeable  with  negligence  could  not  properly 
be  set  aside  as  being  without  support. 

Ck>unsel  for  appellee  place  great  stress,  if  not  princi- 
pal reliance,  upon  the  fact  that  plaintiff  herself  described 
the  walk  or  ice  on  which  she  fell  as  '^smooth."     But  this 
description  is  by  no  means  inconsistent  with  the  truth  of 
the  testimony  of  other  witnesses,  who  describe  the  place  as 
*T>iimpy,"  "rough,"   "uneven,"  "wavy."     Ice  may  be,  and 
usually  is,  in  its  very  nature  smooth,  even  when  rough,  ir- 
regular, and  uneven  in  its  surface  lines;  and  it  is  also  mani- 
festly true  that,  when  such  irregularity  or  unevenness  is 
once  produced,  the  harder  and  smoother  the  ice,  the  more 
treacherous  and  dangerous  is  the  walk  for  use  by  pedes- 
trians.   This  fact  and  its  bearing  upon  the  question  of  neg- 
ligence by  the  municipality  have  been  recognized  by  us  in 
Rose  V.  City  of  Fort  Dodge,  180  Iowa  331,  where  the  city 
ased  the  same  argument  which  is  here  advanced  for  the  ap- 
pellee;  and  we  there  held  that  evidence  that  an  accumula- 
tion of  ice  on  a  sidewalk  is  slippery  or  smooth  or  slick  does 
not,  as  a  matter  of  law,  show  that  the  condition  was  sole- 
ly a  climatic  one,  there  being  other  evidence  that  the  ice  was 
"rough^^  and  "bumpy."    fn  all  essential  features,  the  prec- 
edent here  cited  is  quite  like  the  case  at  bar,  as  is  also 
TempUn  v.  Boone,  supra.    The  principles  applicable  to  such 
cases  are  also  well  illustrated  in  Qriffin  v.  City  of  Marion, 
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163  Iowa  436 ;  Tohin  v.  City  of  Waterloo,  131  Iowa  76 ;  and 
very  many  others,  ^v^here  claims  of  this  nature  have  been 
litigated.    Very  likely,  no  attempt  yej  made  to  state  the 
governing  rule  has  been  so  complete  and  perfect  as  to  ren- 
der its  application  to  every  individual  case  free  from  doubt. 
The  language  employed  by  this  court,  speaking  by  Ladd,  J., 
in  the  Tohin  case,  supra,  is  perhaps  the  clearest  statement 
yet  accomplished.    It  is  there  said  that  the  t!ity  becomes 
chargeable  with  liability  for  negligence  ^^when  such  ice  and 
snow  are  allowed  to  remain  upon  the  walk  until,  by  the 
tramping  of  pedestrians,  freezing  and  thawing,  or  other 
causes,  the  surface  has  become  rough,  rigid,  rounded,  or 
slanting,  so  that  a  person  in  the  exercise  of  ordinary  care 
cannot  pass  over  it  without  danger  of  falling."    In  the  same 
connection,. as  we  have  before  pointed  out,  we  quoted  ap- 
provingly the  rule  as  expressed  in  Sankey  v.  Chicago,  R.  I. 
d  P.  R.  Co.,  118  Iowa  39,  which  exempts  the  city  from  the 
charge  of  negligence  only  so  long  as  the  snow  and  ice  nat- 
urally accumulating  on  the  walk  ^'remain  unchanged  by  the 
interference  of  man  or  other  artificial  cause."    That,  under 
the  evidence  in  the  present  case,  the  jury  could  properly 
find  that  the  snow  and  ice  on  the  walk  had  been  changed  by 
the  interference  of  man,  the  tramping  of  pedestrians,  the 
practice  of  coasting  thereon  by  children,  and  the  overflow 
from  a  clogged  culvert,  thereby  rendering  the  surface  of 
the  ice  rough,  rounded,  and  slanting,  to  a  degree  making 
travel  over  it  unsafe,  cannot  be  seriously  questioned.    In- 
deed, a  special  finding  to  the  contrary  would  be  without  ma- 
terial support  in  the  record. 

Appellee  further  justifies  the  directed  verdict  on  the 
ground  that  plaintiff  is  chargeable  with  contributory  neg- 
ligence as  a  matter  of  law,  or  that  she  failed  to  offer  evi- 
dence from  which  the  jury  could  find  that 
**  ^^tribStory'       ®^®  ^^^  reasonable  care  for  her  own  safety. 
Sna^biVcare.  We  find  no  merit  in  this  objection.    Direct 

affirmative  proof  of  particular  acts  conatl* 


\ 


Jan.  1920]       Obbgg  v.  Town  op  Spwngvillb.  247 

tutiiig  dae  care  by  the  plaintifiF  was  not  required.    It  is  suf- 
ficient if,  uiK)n  all  the  facts  and  circumstances  of  the  case, 
the  jury  could  reasonably  find  that  plaintiff  was  exercising 
the  reasonable  care  of  an  ordinarily  prudent  person  (Qor- 
man  v.  Mifvneapolis  d  St.  L.  R.  Co.,  78  Iowa  509,  517) ;  and 
this,  we  think,  may  be  found  from  the  record.     Plaintiff, 
though  somewhat  enfeebled,  was  able  to  walk,  and  was  in 
the  exercise  of  an  unquestionable  right  to  use  the  streets 
and  walks  of  the  city  in  going  to  and  returning  from  church. 
Though  she  knew  there  was  more  or  less  ice  on  the  route, 
she  had  the  right  to  assume  that  the  town  had  exercised 
reasonable  care  to  keep  the  walks  free  from  peril  arising 
from  n^ligence  in  permitting  such  ice  to  become  changed 
and  converted  from  ite  natural  condition,  by  tramping, 
coasting,  or  other  artificial  causes,  into  other  forms  and 
conditions,  rendering  the  way  dangerous  for  public  use. 
It  was  in  the  nighttime,  when  we  may  presume  the  condi- 
tion of  the  walk  was  less  open  and  visible  than  it  would  be 
in  daylight;   she  was  walking  slowly;   and  it  is  fairly  in- 
ferable that  she  was  using  as  great  a  degree  of  care  as  might 
reasonably  be  expected  or  demanded  of  the  average  person 
under  the  circumstances.    It  would  be  a  clear  invasion  of 
the  province  of  the  jury  for  the  court  to  assume  to  dispose  of 
the  question  as  a  matter  of  law. 

It  is  finally  urged  for  the  appellant  that  the  evidence 
was  insufficient  to  justify  submftting  to  the  jury  the  ques- 
tion of  notice  to  the  town  of  the  condition  of  the  walk. 

There  is  evidence  tending  to  show  that  the 
5.  MtnrjciPAL  cor-  alleged  defective  condition  of  the  walk  had 

POBATIONS:  ^^ 

m^ts  and         been  quite  continuous  for  a  period  of  three 

alleys :  notice  ^  ^ 

BBto  Icy  side-    veeks  or  more;  the  tramping  and  coasting 


upon  the  ice  was  daily,  and  of  prolonged 

duration,  and  must  Eave  been  quite  open  and  visible  to  the 

town  officers,  who  may  be  presumed  to  be  paying  some  at 

fention  to  the  condition  of  its  streets  and  walks;   and,  as 


i 
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we  view  the  record,  the  alleged  defective  conditioii  had  ex- 
isted such  length  of  time  as  to  support  a  finding  that,  in  the 
reasonable  exercise  of  its  duty,  the  town  knew  it,  or  should 
have  discovered  and  remedied  it,  before  the  plaintiff's  in- 
jury therefrom.  It  must,  therefore,  be  held  that  the  trial 
court  erred  in  directing  a  verdict  for  defendant. 

The  judgment  below  is,  therefore,  reversed,  and  cause 
remanded  for  a  new  trial. — Reversed  and  renumded. 

Ladd,  C.  J.,  Gaynob  and  Stevens,  JJ.,  concur. 


/ 
Nina  M.  Kiplb,  Appellant,  v.  Incorporated  Town  op  Cler- 
mont, Appellee. 

MUNICIPAIj  COBPOBATIONS:  Streets  and  Alleys-— Obstructlona^ 
NegUgence.  Evidence  reviewed,  in  an  action  for  damages  for 
personal  injuries  from  wires  placed  across  the  street,  and  held 
sufficient  to  go  to  the  jury  on  the  question  of  the  town's  neg- 
ligence in  permitting  the  stretching  of  wires  across  a  street 
between  telegraph  and  electric  light  poles  on  either  side,  and 
the  placing  of  a  banner  thereon,  and  in  not  guarding  against 
the  effect  of  the  wind,  which  caused  the  poles  to  lean  towards 
the  street  and  the  wires  to  sMp  down. 

Appeal  from  Fa/yette  District  Court. — A.  N.  Hobson,  Judge. 

October  14,  1919. 

Rehearing  Denied  Januart  26,  1920. 

Action  to  recover  damages  for  personal  injury.  Opin- 
ion states  the  case.  Directed  verdict  for  the  defendant  in 
the  court  below.  Plaintiff  appeals. — Reversed  and  re- 
manded. 

James  Cooney  and  E.  H.  Estey,  for  appellant. 

W.  W.  Comstock  and  Pickett,  Swisher  &  Farwell,  for 
appelli 
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Oatnob,  J. — This  action  is  to  recover  for  personal  in- 
juries, caused  by  coming  in  contact  with  wires  stretched 
or  Strang  over  and  across  Union  Street  in  defendant  town. 
The  cause  was  tried  to  a  jury.  At  the  conclusion  of  plain- 
tiff's evidence,  on  motion  of  the  defendant,  the  court  in- 
structed the  jury  to  return  a  verdict  for  the  defendant. 
Judgment  being  entered  upon  the  verdict,  plaintiff  appeals, 
and  the  only  complaint  made  in  this  court  is  that  the  court 
erred  in  so  doing. 

Some  complaint  is  made  of  the  manner  in  which  the 
appellant  has  presented  the  case  to  this  court,  and  it  iia 
urged  that  it  has  not  complied  with  the  rales.  However, 
an  amendment  to  the  original  argument  was  filed,  which, 
in  our  judgment,  cures  all  the  defects  complained  of. 

There  is  but  one  question :  Did  the  court  err  in  taking 
the  case  from  the  jury?  This  involves  the  question  wheth- 
er or  not,  under  the  record  made  by  the  plaintiff,  she  was 
entitled  to  go  to  the  jury. 

The  injury  occurred  shortly  after  eight  o'clock  on  the 

19tli  day  of  June,  1917.    Plaintiff  was  riding  in  a  buggy, 

driving  westward  on  what  is  known  as  Union  Street.    This 

is  one  of  the  principal  streets.    Main  Street  runs  north  and 

sojxth,  and  intersects  Union  Street,  and  is  the  main  business 

street.     The  town  has  a  population  of  700  people.    On  the 

evening  in  question,  the  plaintiff,  a  young  woman  19  years 

of  SLg^j  with  two  companions,  was  driving  in  a  single  buggy 

down  Union  Street  towards  Main  Street,  and,  as  she  was 

passing  along  this  street,  at  a  point  about  1,000  feet  east 

at  JllCain  Street,  came  in  contact  with  wires  stretched  across 

the    street.     These  wires  struck  plaintiff  across  the  eyes, 

then  caught  the  buggy  top,  caui^  the  horse  to  lunge,  and 

plaintiff  was  thrown  out  and  injured.    Her  injuries  were 

severe^  but  we  need  not  stop  to  characterize  them  otherwise. 

Several  days,  four  or  five,  before  the  happening  of  this 

accident   the  mayor  of  the  defendant  town,  assisted  by  oth- 
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erS;  caused  two  wires  to  be  stretched  across  TTnion  Street 
in  the  following  manner:  There  is  a  telephone  pole  on  the 
south  side  of  this  street;  on  the  opposite,  or  north,  side, 
an  electric  light  pole.  This  south  or  telephone  pole  was 
about  20  feet  high,  with  a  diameter  of  5  inches  at  the  top, 
and  about  12  inches  at  the  bottom.  It  had  no  guy  wires 
to  hold  it  in  position,  and  was  imbedded  in  the  ground 
about  2y2  or  3  feet.  Several  days  prior  to  the  happening 
of  the  accident,  the  mayor,  in  company  with  others, 
stretched  these  wires  from  the  north  pole  to  the  south  pole 
over  this  street.  The  street  was  about  60  feet  wide.  These 
wires  were  placed  about  two  feet  apart,  the  upper  wire 
near  the  top  of  the  pole.  To  these  wires  a  banner  was  at- 
tached, advertising  a  Chautauqua  meeting  to  be  held  in 
d^endant  town.  This  banner  was  about  12  feet  long  and 
2  feet  wide,  and  was  attached  to  the  upper  and  lower  wires 
by  rings,  through  which  the  wires  were  run.  The  banner 
was  placed  over  the  middle  of  the  street.  In  stretching 
these  wires,  a  jackstrap  was  used,  to  get  extra  pressure, 
and  to  pull  the  wires  tight.  They  were  made  taut,  and  a« 
tight  as  they  could  be  pulled  with  a  jackstrap.  When  the 
wires  were  put  up,  the  bottom  wire  was  in  the  neighbor- 
hood of  15  feet  above  the  surface  of  the  street.  Between 
the  time  of  the  accident  and  the  putting  up  of  these  wires 
and  this  banner,  and,  we  take  it,  some  time  before  the  ac- 
cident, normally  high  winds  prevailed,  and  the  telephone 
pole  on  the  south  side  was  found  by  passers-by  to  be  lean- 
ing towards  the  street.  How  long  it  had  been  so  leaning  be- 
fore the  accident,  does  not  appear.  At  the  time  of  the  ac- 
cident, this  south  or  telephone  pole  had  become  so  loosened 
from  its  foundation  that  it  leaned  towards  the  street  suf- 
ficiently to  allow  these  wires  to  sink  or  sag,  so  that  the  i 
plaintiff  and  her  vehicle  did  come  in  contact  with  them. 
The  evidence  shows  that  the  pole  leaned  towards  and  over 
the  street,  and  the  wires  were  discovered  to  be  in  such  close 
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proximity  to  the  surface  of  the  street  as  to  impede  travel 
for  three  or  foxur  hours  before  the  accident. 

At  the  time  plaintiff  attempted  to  pass,  they  had  low- 
ered to  a  point  where  they  struck  plaintiff  across  the  face, 
while  riding  in  an  ordinaiy  top  bu^y.  The  wires,  at  the 
time  of  the  injury,  certainly  rendered  the  street  unsafe  for 
travel,  and  this  is  not  questioned. 

The  liability  of  the  defendant  for  the  accident  may  be 
considered  from  two  viewpoints:  Did  the  condition  at  the 
tinie  of  the  injury  exist  for  such  a  length  of  time  before  the 
injury  that  the  defendant,  by  the  exercise  of  reasonable 
care,  could  have  discovered  and  should  have  known  of  the 
condition,  and  remedied  it  before  the  injury?  It  was  the 
dirty  of  the  town  to  exercise  reasonable  care  to  have  and 
to  keep  its  streets  in  a  reasonably  safe  condition  for  travel. 
It  was  not  reasonably  safe  for  travel  at  the  time  of  the 
injury. 

If  we  assume  that  the  town  did  not  know  of  this  con- 
dition, or  if  we  assume,  as  a  matter  of  law,  that  the  condi- 
tion that  caused  the  injury  had  not  existed  for  sufficient 
time  to  charge  the  town  with  notice,  we  turn  then  to  a 
consideration  of  the  causes  which  led  up  to  and  produced 
tbe  condition  which  rendered  the  street  admittedly  unsafe. 
TMa  involves  a  consideration  of  the  duty  of  the  cily  to  ex- 
ercise reasonable  care  to  anticipate  and  guard  against  in- 
juries which  may  reasonably  be  expected  to  flow  from  those 
things   which  the  city  permits  to  exist  on,  beside,  or  over 
tiie  street,  that  do  not,  undisturbed,  immediately  make  the 
street  unsafe,  yet  may,  through  the  operation  of  natural 
laws  or  uncontrollable  natural  agencies  on  the  thing  per- 
mitted^ produce  conditions  that  render  the  street  unsafe: 
that  is^  whether  the  city  is  liable  for  a  failure  to  exercise 
reBSonstble  care  to  guard  the  traveler  on  the  street  from  con- 
seonences  that  may  reasonably  be  expected  to  flow  from  the 
operation  of  the  elements  on  the  thing  permitted.    If  the 
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defendant  permitted  the  original  condition  to  exist,  and,  in 
the  exercise  of  reasonable  care,  should  have  anticipated  the 
consequences  that  might  and  did  follow,  then  it  cannot  be 
heard  to  complain  that  it  did  not  hare  notice  that  conse- 
quences reasonably  to  be  expected  did  follow;  for  it  is 
held  to  know  that  which  it  could  have  anticipated  by  the 
exercise  of  reasonable  care,  and  could,  by  such  care,  have 
anticipated  and  guarded  against 

The  only  evidence  in  the  record  as  to  the  length  of  time 
that  the  wires  were  down  before  the  injury  comes  from  two 
travelers  upon  the  street,  who  testified  that,  three  or  four 
hours  before  the  injury,  they  passed  along  this  street,  and 
found  the  wires  down  so  low  as  to  obstruct  passage.  If  we 
should  assume  that  this  length  of  time  was  not  sufficient  to 
charge  the  city  with  notice  that  the  wires  were  down,  the 
question  still  remains:  Should  the  town  be  held  respon- 
sible for  the  thing  that  did  happen,  and  this,  independent  of 
notice  or  knowledge  of  the  then  condition  t  The  defend- 
ant had.  notice  and  knowledge  that  these  wires  were 
stretched  above  the  street,  and  just  how  they  were  8tretehe<l 
and  fastened.  It  had  notice  and  knowledge,  through  its 
mayor,  that  a  banner  was  attached  to  these  wires,  exposed 
to  the  action  of  the  wind.  These  wires  had  remained  at- 
tached to  these  poles,  just  as  we  have  described,  for  several 
days  before  this  accident.  They  were  in  plain  view  of  all 
passersby,  and  on  one  of  the  most  traveled  thoroughfares  of 
the  town,  and  but  a  short  distance  from  its  business  street. 
Strong  winds  had  blown  across  the  town  between  the  time 
these  wires  were  so  placed  and  the  time  of  the  injury.  The 
banner,  at  the  time  of  the  injury,  was  shown  to  be  torn 
into  shreds,  only  the  rings  remaining  upon  the  wires.  The 
south  pole  was  pulled  down  towards  and  over  the  street,  so 
that  the  wires  attached  to  it  obstructed  travel  upon  the 
street.  That  was  the  condition  at  the  time  of  the  injury. 
So  far  as  this  record  shows,  the  city  made  no  effort  to  as- 
certain whether  these  poles  were  securely  fastened  in  the 
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ground  to  support  these  wires  and  this  banner.  The  wires 
were  drawn  tant.  A  bannerJL2  feet  long  and  2  feet  wide 
was  placed  upon  them,  exposed  to  the  action  of  the  wind. 
Tlie  jury  conld  justly  find  that  the  wind,  operating  upon 
this  banner,  had  pulled  this  pole  from  its  mooring,  and  caus- 
ed the  wires  to  drop.  Can  it  escape  the  charge  that  it  dis- 
regarded its  duty  to  keep  the  streets  in  a  reasonably  safe 
ODiMlition  by  the  mere  fact  that  the  wires  might  not  or  even 
would  not  have  fallen,  except  for  the  concurring  action  of 
the  wind? 

The  jury  could  well  find  that  the  injury  followed  as  a 
proximate  result  of  a  condition  known  to  the  town,  and 
permitted  to  exist  for  more  than  four  days  before  the  in- 
jury.   When  it  permitted  the  use  of  the  street,  it  was  bound 
to  take  notice  and  guard  against  the  action  of  the  elements 
upon  the  thing  which  it  permitted  to  exist,  and  it  was  /or 
the  jury  to  say  whether  or  not,  in  the  exercise  of  reasonable 
care  for  the  safety  of  the  traveler  upon  the  street,  in  the 
disc^liarge  of  that  duty  which  it  assumes  to  keep  its  streets 
in  a   reasonably  safe  condition,  it  should  have  anticipated 
and  guarded  against  the  effect  of  the  action  of  the  element^ 
on  tlie  thing  which  it  permitted  to  exist.    The  record  here 
presented  makes  it  a  pertinent  matter  for  jury  inquisition, 
aiMl  Uta  court  erred  in  not  submitting  it  to  them. 

'We  iiave  this  to  suggest.    Had  the  pole  fallen  without 

wsLVMMlng  on  a  passer-by,  and  it  could  be  made  reasonably 

to  appear  that  the  fall  of  the  pole  was  due  to  the  action  of 

the   ^iein<l   normally  prevailing  in  that  territory,  operating 

apon  "the  thing  which  the  defendant  permitted  to  exist,  the 

defendant  could  be  held  liable  on  the  theory  that  it  con- 

g^cQted   to   the  menace  which  the  thing  itself  created,  and 

defendant  permitted  to  remain  over  the  street,  subject  to 

the  action  of  the  elements  upon  it,  the  effect  of  which  could 

reasonably  be  anticipated.    As  supporting  the  conclusions 

berein  expressed,  see  BUven  v.  City  of  Sioux  City,  86  Iowa 
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346 ;  Wheeler  v.  City  of  Ft.  Dodge,  131  Iowa  566,  and  cases 
therein  cited. 

On  the  whole  record,  we  think  there  was  a  fair  ques- 
tion for  the  jury,  and  the  court  erred  in  directing  a  verdict 
for  the  defendant.  The  case  is,  therefore,  reversed  and  re- 
manded for  further  proceedings  in  harmony  with  this  opin- 
ion.— Reversed  and  remanded. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Robert  Livingston,  Appellant,  v.  William  S.  Cunningham 

et  al.,  Appellees. 

HIGHWAYS:  Obstmctioiui— Action  by  Private  Oitisen.  A  private 
citizen  may  not  enjoin  the  obstruction  of  a  public  highway  and 
recover  resulting  damages  when  his  Injury  Is  not  ^different  in 
kind  from  that  suffered  by  every  other  citizen.  It  Is  not  suffi- 
cient that  he  may  suffer  In  a  greater  degree.  So  held  where 
the  obstruction  inconvenienced  plaintiff  in  carrying  on  his  busi- 
ness. 

Appeal  from  Boone  District  Court. — ^H.  B.  Pby^  Judge. 

January  26,  1920. 

Action  by  private  citizen  to  enjoin  the  obstruction  of 
a  public  highway.  Decree  dismissing  plaintiff's  petition. 
Plaintiff  appeals.    Opinion  states  the  facts. — Affirmed. 

0.  M.  Brockett,  F.  Hollvngsworth,  and  Dyer,  JerdoM^  d 

Dyer,  for  appellant. 

Whitaker  d  Snell  and  jP.  W.  Chmoe,  for  appellees. 

Qaynor,  J. — ^This  action  is  brought  in  equity  by  the 
appellant;  Robert  Livingston,  a  private  citizen,  to  enjoin  the 
continuance  of  what  is  claimed  by  plaintiff  to  be  a  public 
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nnisaBce,  and  to  recover  damages  for  injury  alleged  to  have 
been  sustained  by  him  by  reason  of  the  existence  and  con« 
tinoance  of  the  nuisance. 

It  is  claimed  by  the  plaintiff  that  there  is  a  public  high- 
way, r^nlarly  established  and  openly  and  notoriously  used 
by  the  general  public  as  such,  since  1876^  extending  in  a 
northerly  and  easterly  direction  from  the  center  i  ortion  of 
the  town  of  Moingona,  Boone  Ck>unty,  Iowa,  to  the  Des 
Moines  Biver,  and  thence  northerly  to  the  city  of  Boone  in 
said  county,  more  particularly  described  as  follows: 

^Commencing  at  the  north  end  of  the  main  street  of 
the  town  or  village  of  Moingona,  and  runs  north  across  the 
tracks  and  right  of  way  of  the  Chicago  &  Northwestern  Bail- 
way  Company  about  two  hundred  fifty  feet  west  of  the  depot 
of  said  Chicago  &  Northwestern  Bailway  Company  in  the 
said  town  or  village  of  Moingona,  and  then  extends  north 
about  one  hundred  fifty  feet  from  the  tracks  of  said  Chi- 
cago &  Northwestern  Bailway  Company^  thence  west  and 
north  and  northeast,  reaching  the  Des  Moines  Biver  in  a 
distance  of  about  a  quarter  of  a  mile." 

It  is  further  claimed  that  the  defendant  disputes  the 
existence  of  said  highway,  and  is  asserting  some  right  to  the 
possession  thereof  against  the  public,  and  is  attempting  to 
and  is  excluding  the  public  therefrom,  by  the  erection  of 
fences  over  and  across  said  highway,  and  is  forcibly  at- 
tempting to  maintain  such  fences  against  public  travel  on 
said  highway. 

The  plaintiff  claims  that  he,  as  a  resident  and  citizen 
of  the  county,  has  suffered  special  injury  by  the  act  of  the 
defendant.     The  injury  which  he  says  he  will  sustain  by 
the    obstruction    is    stated    in    this    way:     That    plain- 
tiff   iias     been     continuously    engaged    in    the    business 
of     harvesting     and     storing    and     selling    ice    in    the 
town  of  Moingona  for  the  last  six  years;  that  the  ice  so 
harvested  and  stored  is  obtained  from  the  Des  Moines  Biver, 
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and  that  the  only  convenient  access  to  the  river  is  over  this 
road;  that,  in  the  prosecution  of  said  business,  it  is  nec- 
essary for  him  to  harvest  his  supply  of  ice  from  said  river, 
and  that  he  is  required  to  transport  the  same  from  said 
river  by  teaip«i  and  trucks  over  this  highway ;  that  the  dis- 
tance of  the  haul  is  about  40  rods;  that,  if  he  is  deprived 
of  this,  the  next  nearest  route  accessible  is  a  public  highway 
to  the  river,  about  4  miles  long,  and  the  nearest  route  over 
which  he  might  possibly  reach  said  river,  as  a  licensee,  is 
by  a  private  way,  about  2  miles.  Plaintiff  says  that  he  is 
conducting  an  ice  cream  parlor  in  said  town,  in  which  ice 
cream,  lunches,  soft  drinks,  etc.,  are  supplied  to  customers; 
that  the  patrons  of  his  business  come  by  travel  past  plain- 
tiff's place  of  business  over  the  highway  in  dispute  above 
described;  that,  if  defendant  is  permitted  to  continue  to 
maintain  said  fences  across  said  highway,  as  he  threatens  to 
do,  and  obstruct  public  travel  thereon,  and  to  impede  plain- 
tiff's right  to  passage  over  the  same  for  the  purpose  of  his 
business,  he  will  be  greatly  damaged.    His  prayer  is : 

(1)  That  an  easement  in  favor  of  the  public  to  the 
unobstructed  use  and  enjoyment  of  said  highway  be  quieted 
as  against  all  adverse  claims  of  the  defendant. 

(2)  That  the  defendant  be  ordered,  within  a  suitable 
time,  to  cemove  his  fences. 

(3)  That  the  defendant  be  forever  enjoined  from  ob- 
structing said  highway  by  means  of  fences  or  otherwise. 

(4)  That  -the  court  ascertain  and  award  to  the  plain- 
tiff the  amount  of  damages  sustained  by  him  by  reason  of 
the  conduct  of  the  defendant  complained  of. 

Thereafter,  F.  W.  (xanoe,  county  attorney  of  Boone 
County,  for  and  in  behalf  of  the  state  of  Iowa  and  county 
of  Boone  and  the  public  generally,  filed  a  petition  of  inte^ 
vention,  alleging  substantially  the  same  facts  allied  by 
the  plaintiff,  and  praying  for  the  same  relief,  except  as  to 
damages. 
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The  defendant  filed  answer  to  the  petition  and  cross- 
petition,  denying  the  existence  of  the  highway  as  alleged, 
and  ailing  that  he  (the  plaintiff)  has  not  suffered  any  spe- 
cial damages  or  any  damage  other  or  different  than  the  pub- 
lic suffers  or  sustains  by  reason  of  the  closing  of  the  high- 
way, and  says  further  that,  if  there  was  ever  any  legally 
establifihed  highway  or  easement  in  the  public  to  use  the 
land  in  question  as  a  highway  across  defendant's  premises, 
the  same  has  been  abandoned  for  over  25  years,  and  that  the 
public  officials  have  never  recognized  a  road  or  highway  at 
the  point  claimed.  He  further  says  that  he  and  his  grant- 
ors have  been  in  the  continuous,  open,  and  adverse  posses- 
sion of  the  strip  of  ground,  claimed  now  as  a  highway,  for 
more  than  ten  years;  that  the  same  is  a  part  of  defendant's 
farm,  and  plaintiff  has  paid  taxes  on  the  sama 

The  cause  is  triable  de  novo  here,  and  the  plaintiff  must 
rest  his  case  on  the  rights  asserted  by  him  in  his  petition, 
and  on  the  evidence  tending  to  support  the  same.    ^ 

Plaintiff  is  a  private  citizen.    If  plaintiff's  contention 
is  true,  the  highway  in  question  is  a  public  highway.    As  to 
the  highway  itself  and  as  to  its  use,  the  plaintiff  stands  sim- 
ply as  one  of  the  public,  and  his  right  to  use  it  depends  upon 
its  existence  as  a  public  highway.    However,  at  the  thresh- 
old of  this  investigation,  we  are  met  with  the  proposition 
that  plaintiff,  as  a  private  citizen,,  cannot  maintain  this  ac- 
tion for  and  in  behalf  of  the  public,  and  he  has  not  shown 
that  he  has  suffered  any  injury  different  in  kind  and  degree 
from  that  suffered  by  the  public  generally.    The  public  has 
had  its  day  in  court  and  has  acquieaged  in  the  decision  of 
the  district  court  against  it.     It  is  not  here  complaining  of 
that    decision.     The  plaintiff,   therefore,   to  maintain   this 
action  for  himself,  must  show  special  injury.    It  is  not  suffi- 
cient that  the  injury  is  greater  in  degree  than  that  suffered 
bj  the  public.     It  must  appear  that  the  kind  of  injury  sus- 
tained is  different  from  that  suffered  by  the  general  public. 

Vor..    1S8   I  A. — 17 
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It  will  be  noted  that  plaintifif  lives  in  the  city  of  Moin- 
gona;  that  he  is  engaged  in  business  there.  It  is  not  shown 
that  the  obstruction  of  this  highway  in  any  way  affects  in- 
gress or  egress  to  his  place  of  business,  or  to  any  lands 
owned  by  him.  He  bottoms  his  claim  entirely  upon  the 
thought  that  this  road,  if  kept  open,  will  furnish  a  more 
convenient  route  for  him  to  reach  the  river  and  secure  ice 
reasonably  necessary  to  the  carrying  on  of  his  business. 
That  he  can  reach  the  river  by  other  routes  open  to  travel, 
is  not  disputed.  It  is  the  matter  of  convenience  to  him  that 
is  the  gravamen  of  his  complaint.  It  is  not  shown  that  the 
plaintiff  owns  any  property  to  which  this  road  affords  ac- 
cess. It  is  not  shown  that  access  to  any  property  owned  by 
the  plaintiff  will  be  affected  by  the  closing  of  this  road.  He 
has  no  vested  interest  in  the  ice  in  the  Des  Moines  Biver. 
His  right  to  use  the  ice  is  a  right  common  to  the  general 
public.  It  is  a  right  that  any  property  owner  in  the  vicinity 
of  the  river  may  assert,  with  as  much  assurance  of  recogni- 
tion as  the  plaintiff. 

While  there  are  many  questions  raised  in  this  case,  it 
is  disposed  of  here  upon  this  question,  to  wit :  Plaintiff  has 
failed  to  show  that  he  has  suffered  any  injury  different  in 
kind  from  that  suffered  by  the  general  public.  The  rule  gen- 
erally recognized  is  that,  where  the  injury  complained  of  is 
a  public  injury,  and  the  right  violated  is  a  public  right,  an 
individual  cannot  maintain  a  suit  for  an  injunction  unless 
he  suffers  a  special  injury,  different  in  kind  from  that  suf- 
fered by  the  public  at  large;  and  the  reason  for  this  rule 
is  that,  if  individuals  are  permitted  to  maintain  suits  for 
injunctional  relief,  without  having  an  interest  in  the  sub- 
ject-matter of  the  injunction  different  in  kind  from  that  suf- 
fered by  the  public,  innumerable  suits,  involving  great  ex- 
pense and  annoyance,  might  be  instituted,  and  in  such  case  a 
decree  in  favor  of  or  against  one  individual  would  not  pre- 
clude another.    If  plaintiff  is  permitted  to  maintain  this  ac- 
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tion,  it  follows  that  any  party  in  the  vicinity  of  this  river 
who  desired  to  use  ice  from  the  river,  in  a  private  business 
and  for  private  gain,  could  compel  the  public  to  maintain  a 
road  for  his  private  use  in  his  private  business.  And  this 
on  the  ground  alone  that  the  road  sought  to  be  kept  open 
w^as  more  convenient  for  his  use  in  his  business,  and  in  se- 
curing this  kind  of  property  for  use  in  his  business^  than 
another  road  open  to  his  use. 

The  record  discloses  that  there  is  a  new  road  open  to 
the  river  that  reaches  this  town  in  which  plaintiff  is  carry- 
ing on  his  business;  that  this  road  carries  directly  to  the 
same  river  from  which  plaintiff  desires  to  procure  ice  over 
the   road  in  question.    It  is  true  the  distance  is  a  little 
longer.     It  is  a  little  more  inconvenient,  but  the  closing  of 
this  road  does  not  deprive  him  of  access  to  the  river.     It 
only  makes  it  a  little  more  inconvenient  for  him  to  reach  the 
river  and  the  ice  to  be  harvested  therefrom.    This  is  not  suf- 
ficient to  sustain  him  in  bringing  this  action  as  a  citizen. 
The  injury  is  only  different  in  d^ree,  and  not  in  kind,  from 
that  suffered  by  the  general  public.    Plaintiff  testifies: 

''I  conduct  a  soft  drink  business,  and  sell  ice  cream, 
candies,  and  cigars  all  the  year  round.    There  are  others 
that  sell  soft  drinks  in  town,  but  not  ice  cream.    If  the  road 
is  closed^  it  will  put  me  out  of  the  ice  business,  and  I  will 
have  no  chance  to  cool  my  drinks,  and  it  would  be  impos- 
sible to  haul  my  ice  the  distance  necessary.    It  would  affect 
my  business  by  keeping  away  people  wanting  soft  drinks 
and  ice  cream  who  are  in  picnic  and  outing  parties  going 
to  the  river.     [These  statements  are  but  conclusions,  not 
supported  by  the  facts.]     I  have  been  in  the  business  there 
about  t^^o  years.    My  family  owns  another  tract  of  land  go- 
ing to  the  river.    I  couldn't  haul  ice  by  going  through  that 
land,   ?>ecause  of  a  road  up  across  the  hill,  and  there  is  a 
creek;    but   I  did  cut  ice  there  last  winter  and  could  get 

through/^ 
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There  is  no  evidence  that  plaintiff's  egress  or  ingress  is 
interfered  with.  This  is  all  the  evidence  tending  to  show 
special  interest  of  the  plaintiff  in  the  subject-matter  of  this 
road. 

It  appears  that  there  is  no  highway  over  the  river  at  the 
point  where  it  is  claimed  that  this  highway  goes  to  the 
river.  There  is  one  bridge  about  a  mile  and  a  half  north  on 
the  Lincoln  highway.  There  is  another  about  four  miles 
south.  Both  of  these  lead  from  the  river  into  the  town  of 
Moingona. 

As  said  before,  the  public,  represented  by  the  counly  at- 
torney in  the  cross-petition,  has  been  defeated  on  the  ground 
that  the  road  had  been  abandoned.  No  appeal  was  taken  by 
the  cross-petitioners.  It  follows  that  the  plaintiff  mast  re- 
cover, if  at  all,  upon  the  all^ations  of  his  own  petition.  It 
is  immaterial  whether  there  was  a  public  highway  or  not  at 
the  point  claimed,  it  is  immaterial  whether  or  not  the  de- 
fendant is  obstructing  the  highway,  if  the  plaintiff  has  not 
shown  a  right  to  maintain  this  action  against  the  defend- 
ant for  the  obstruction.  It  is  well  settled  that  a  citizen  can- 
not maintain  an  action  in  his  own  right  without  showing  a 
distinct  right  in  him  to  bring  the  action.  It  is  the  rigfit  to 
maintain  the  action  as  a  private  citizen  that  meets  him  at 
the  threshold  of  this  controversy.  This  question  has  been 
frequently  before  this  court.  In  Brycm  v.  Petty,  162  Iowa 
62,  it  is  said : 

"We  are  confronted  at  the  outset,  however,  with  the 
contention  of  the  defendant  that  the  plaintiff  cannot  main- 
tain this  action  because  he  has  no  other  or  different  inter- 
est in  the  maintenance  of  the  same  than  as  one  of  the  gen- 
eral public ;  that  no  private  right  or  special  interest  of  prop- 
erty of  his  is  affected  by  the  obstruction  complained  of.  It 
has  frequently  been  held  that  an  abutting  landowner  may 
maintain  such  an  action  where  the  obstruction  interferes 
with  the  free  and  convenient  use  of  his  abutting  property. 
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Tbe  right  of  the  abutting  landowner  in  such  a  case  is  a 
special  one,  and  he  is  entitled  to  maintain  a  civil  suit  for 
its  protection  [citing  authority].  We  have  also  held  that, 
if  an  obstruction  to  a  highway  is  such  as  to  interfere  with 
the  free  access  to  plahitiff's  property,  or  is  such  as  cuts  oflf 
his  place  of  business  from  the  free  course  of  trade,  he  may 
maintain  an  action  for  the  protection  of  his  special  right, 
even  though  he  is  not  an  abutting  owner  [citing  authority]. 
The  usual  showing  *  *  *  is  that  the  value  of  complain- 
ant's property  and  property  rights  is  diminished  by  the 
allied  obstruction.  On  the  other  hand,  we  have  held  that 
one  cannot  enjoin  the  obstruction  of  a  public  highway 
where  he  suffers  only  such  inconvenience  or  injury  as  is  the 
9ani€  m  ^Mnd  with  that  of  the  general  public,  although  it 
may  be  greater  in  degree  as  to  the  complainant  [citing  au- 
thorities]." 

In  Bradford  t?.  Fultz,  167  Iowa  686,  701,  we  said :  • 
''In  the  case  before  us,  the  obstruction  complained  of 
is  not  such  as  to  prevent  the  free  access  of  the  plaintiff  to 
his  property.  There  was  no  attempt  to  show  that  any  prop- 
erty or  property  right  of  plaintiff  was  affected  or  diminished 
in  value.  The  obstruction  of  the  highway  only  compelled 
,  plaintiff,  like  other  travelers,  to  pass  over  the  new  road,  in- 
stead of  the  old.  The  one  complaint  is  that  the  new  road 
is  not  as  good  as  the  old,  and  can  never  be  made  as  good. 
It  is  much  more  hilly  than  the  old  road.'' 

It  was  held  that  this,  without  more,  did  not  entitle  the 
plaintiff  to  maintain  the  action. 

In  the  case  at  bar,  there  is  no  evidence  that  plaintiff's 

property  or  its  use  was  depreciated  in  value  by  reason  of 

the  obstruction  of  the  road  in  question.    We  see  nothing  in 

the  complaint  that  is  not  applicable  to  all  citizens  in  the 

town  engBged  in  like  or  similar  business  with  the  plaintiff, 

who  may  desire  to  use  ice  at  some  time  from  this  river  in 

their  buflinefiMB  or  in  their  homes. 
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We  think  the  plaintiff  has  not  shown  a  right  to  main- 
tain this  action.  As  supporting  our  conclusions,  see  At- 
wood  V.  Partree,  56  Conn.  80  (14  Atl.  85),  in  which  it  is 
said: 

"But  the  injury  here  described  cannot  be  called  in  any 
sense  special  or  peculiar,  or  be  said  to  differ  at  all  in 
character  from  that  which  every  member  of  the  public  ex- 
perienced who  had  occasion  to  travel  this  road.  The  right 
which  every  man  exercises  who  travels  the  highway  for  high- 
way purposes  is  a  public  right.  It  is  common  to  all;  and, 
although  the  business  of  one  man  may  be  far  more  ui^nt 
than  that  of  another,  his  time  may  be  far  more  valuable, 
and,  consequently,  far  more  injury  may  result  to  him  from 
a  delay  on  the  road  occasioned  by  obstructions  to  public 
travel,  still,  the  character  of  the  injury  would  seem  to  be  the 
same  in  both  cases,  differing  only  in  degree." 

This  expresses  the  general  rule,  and  the  rule  applicable 
to  the  case  before  us.  See,  also,  8ohn  v,  Oamhem,  106  lud. 
302  (6  N.  E.  813),  in  which  this  language  is  used: 

"The  utmost  that  can  be  said  of  the  facts  stated  in  the 
special  finding  is  that  they  show  that  the  appellee's  route 
to  her  market  town  is  interfered  with  by  the  obstruction 
placed  in  the  highway;  and  this  is  not  suflQcient  to  entitlSf 
her  to  maintain  this  action.  The  interference  with  the  way 
leading  to  a  market  town  is  not  such  a  special  injury  q,a 
will  entitle  an  individual  citizen  to  maintain  a  private  ac- 
tion ^against  one  who  obstructs  a  public  highway." 

See  Sunderlwnd  v.  Martin,  113  Ind.  411  (15  N.  E.  689). 
In  this  case  it  was  claimed  by  the  plaintiff  that  the  obstruc- 
tion to  the  road  interfered  with  the  access  to  a  cemetery  in 
which  his  dead  were  buried.    The  court  said: 

"So  far  as  the  rights  of  the  appellants  are  affected  by 
the  obstruction  of  the  old  road,  assuming  it  to  have  been  un- 
lawfully obstructed,  the  facts  averred  in  the  complaint  do 
not  show  that  they  sustain  or  have  sustained  injury  that  is 
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personal  or  peculiar  to  them,  or  different  in  kind  from  that 
sustained  by  the  rest  of  the  community.  It  is  not  a  case 
where  tlie  obstruction  deprives  parties  of  necessary  access 
to  or  ^ress  from  property." 

See  Dawtzer  v.  Indiana/poUs  Union  R.  Co.,  141  Ind.  604 
{^39  N.  £.  223),  an  action  to  recover  damages  by  reason  of 
buildings  erected  so  near  to  nlaintiff's  premises  as  to  cut 
off  certain  approaches  thereto,  in  which  it  was  said,  quoting 
from  Indiana,  B,  d  W,  R.  Co.  v.  Eherle,  110  Ind.  542: 

"His  injury  and  damage,  while  different  in  degree,  are 
the  same  in  kind  as  are  those  of  the  community  at  large. 
•     •     *    All  that  is  found  is  that  the  obstruction  forces 
the  travel  over  the  highway  nearer  his  lot,  and  makes  access 
thereto   more  difficult  and   inconvenient.    That,   however, 
does  not  show  that  the  erection  of  the  embankment  presents 
any  substantial  interference  with  his  right  of  access  over 
the  highway  as  it  was  previously  enjoyed  and  used,  nor  does 
it  show  any  inconvenience  of  a  kind  different  from  that  to 
which  the  community  at  large  is  subjected.    The  highway 
may  be  more  difficult  and  inconvenient  of  passage  at  that 
point  bj  all  who  use  it,  precisely  as  it  is  inconvenient  as  a 
means  of  access  to  the  plaintiff's  lot.    •     •     ♦     Mere  in- 
convenience or  disadvantage,  so  long  as  the  obstruction  com- 
plained of  does  not  in  some  substantial  degree  impair  or 
deprive  the  plaintiff  of  the  usual  and  ordinary  means  of 
access  to  his  property,  cannot  give  a  right  of  action.^' 

TVe  need  not  multiply  authorities  upon  this  point.  The 
record  in  this  case  fails  to  show  that  the  plaintiff  has  sus- 
tained damages  different  in  kind  from  that  suffered  by  ev- 
ery citLsen  in  the  town  of  plaintiff's  residence  who  may  de- 
sire to  reach  this  river  for  any  purpose.  Upon  this  ground, 
the  judgment  of  the  court  dismissing  plaintiff's  petition 
mast  be  and  ia^-Affirmed. 

Wjbavbb^  C.  J.,  Ladd,  Evans,  and  Stevens,  JJ.,  concur. 
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In  the  recent  case  of  MoMilUm  v,  Anderson,  183  Iowa 
873,  it  was  held  that  10  gallons  of  whisky,  found  in  the  attic 
of  a  private  dwelling  house,  constituted  an  unusual  quanti- 
ty,  and  that  a  presumption  arose  that  same  was  kept  for  il- 
l^al  sale.  In  that  case,  the  defendant  testified  that  he  had 
the  liquor  for  the  personal  use  of  himself  and  family,  and 
denied  keeping  the  same  for  illegal  sale. 

Defendant  was  at  his  tazicab  stand  in  front  of  the  West 
Hotel  in  Sioux  City  when  he  purchased  the  liquor.  Later, 
Steams  notified  him  by  phone  that  he  was  ready  to  deliver 
the  goods,  and  defendant  went  home,  unlocked  the  garage, 
and  Steams  drove  in  with  the  liquor.  This  was  about  9 
o'clock,  and  the  liquor  was  purchased  between  4  and  5  in 
the  afternoon.  Steams  had  the  liquor  with  him  when  de- 
fendant purchased  it,  but  it  was  paid  for  when  delivered  at 
the  garage.  The  quantity  of  liquor  was  doubtless  very 
much  larger  than  is  usually  kept  in  private  dwelling  houses 
or  their  dei)endencies  in  this  state.  If  defendant  is  to  be 
believed,  he  had  12  quarts  of  whisky  and  several  bottles  of 
beer  and  other  liquor  on  hand  at  the  time  the  purchase  in 
question  was  made. 

Under  all  of  the  circumstances  of  this  case,  something 
more  than  the  denial  of  the  defendant  that  the  liquor  wa» 
kept  for  sale,  and  his  statement  that  it  was^intended  only 
for  private  use,  was  necessary  to  overcome  the  statutory 
presumption.  It  does  not  satisfy.  He  had  sufficient  liquor 
on  hand  at  the  time  of  the  last  purchase  to  supply  the  needs 
of  private  consumption  for  a  considerable  length  of  time. 
In  our  opinion,  a  permanent  injunction  should  have  been 
granted,  as  prayed.  The  decree  dismissing  the  petition  will, 
therefore,  be  reversed,  and  cause  remanded  for  decree  in 
harmony  herewith. — Reversed. 

Ladd,  O.  J.,  Weaver  and  Qaynob,  JJ.,  concur. 
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It.  Mathwig^  Appellee,  v.  Dbainagb  Dibisict  No.  20,  EJmmbt 

County,  et  al.,  Appellaiits. 

APPBAIa  AMD  SBSOB:    Appealable  Jndgmeiit— Action  Bnjolning 

1    and  OancelJng  Drainage  AMeesments.    An  order  enjoining  and 

canceling  .drainage  aBseesmenta  ia  appealable  on  the  part  of  tbe 

drainage  district,  irrespective  of  tbe  amount  inyolved.     Sees. 

4101,  4110,  Ck>de,  1897. 

DBAIN8:  "S^aixa"— Additional  Tile  Not  New  Draln-^nassiflca- 
2  tion  of  Benefits.  The  construction  of  an  additional  tile  of  equal 
8iz6,  for  the  purpose  of  assisting  in  carrying  off  water,  'parallel 
with  an  eTisting  tile  which  is  a  part  of  the  drainage  system, 
and  as  an  outlet  for  seyeral  laterals  emptying  into  an  open 
ditch,  which  was  inadequate  to  carry  off  tbe  water,  was  not  a 
new  drain,  but  a  "repair,"  under  Sec.  1989-a21,  Code  Supp.,  1913, 
and  could  be  constructed  without  the  appointment,  under  Sec. 
1989-al2,  Code  Suppl.  Supp.,  1915,  of  commissioners  to  classify 
lands  for  assessment  of  benefits. 

Appeal  from  Emmet  District  Court. — ^N.  J.  Lbb,  Judge. 

March  20,  1919. 

Behbarinq  Dbnibd  January  26,  1920. 

AppBAii  from  a  decree  canceling  certain  drainage  as- 
aeaaments. — Reversed. 

Morse  jt  Kennedy,  for  appellants. 

E.  A.  MorUng  and  0.  W.  Orim,  for  appellee. 

Stkvbns^  J. — ^The  drainage  district  in  question  is  No. 
29^  in  Emmet  Ck>nnt7,  and  consists  of  a  main,  open  ditch, 
seYeral  miles  in  length,  and  numerous  laterals.  The  town  of 
Hnntiiigton,  which  is  included  within  the  boundaries  of  the 
district,  lies  n<;trth  of  a  public  highway  near  the  north  line 
of  the  district.  From  the  highway  referred  to,  extending  in 
a  south  and  southeasterly  direction  for  approximately  3,963 
teet,  there  is  a  12-inch  tile,  which  is  a  part  of  the  drainage 
system^  which  empties  into  the  open  ditch.    Seyeral  laterals 
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are  connected  therewith.  It  appears  without  dispute  in 
the  evidence  that  large  quantities  of  surface  water  accu- 
mulate in  the  vicinity  of  Huntington^  which  the  tile  in  ques- 
tion, on  account  of  its  size,  is  incapable  of  discharging  into 
the  open  ditch,  and  that,  as  a  result,  a  large  pond  covering 
several  acres  formed  at  certain  times  in  the  vicinity  of  the 
highway  south  of  Buntington.  An  engineer  was  appointed 
by  the  board  of  supervisors  to  examine  into  the  proposition 
and  report  a  plan  for  improving  the  outlet  at  this  point. 
He  recommended  that  the  drain  referred  to  be  enlarged  by 
the  construction  of  another  tile  of  equal  capacity  parallel 
therewith,  and  that  the  intake  at  the  highway  be  enlarged. 
The  board  of  supervisors,  by  resolution,  adopted  the  recom- 
mendation of  the  engineer,  and  caused  notice  to  be  served 
upon  all  of  the  property  owners  within  the  district,  a  large 
number  of  whom  appeared  and  filed  objections  thereto.  The 
board  of  supervisors  levied  an  assessment  equal  to  6  per 
cent  of  the  amount  levied  upon  each  tract  within  the  dis- 
trict for  the  original  cost  of  the  improvement  Upon  ap- 
peal, some  of  these  assessments  were  canceled,  and  others 
reduced. 

I.  Counsel  for  appellee  have  filed  a  motion  to  dismiss 
this  appeal,  upon  the  ground  that  the  amount  involved  is 
less  than  flOO,  and  no  certificate  was  issued,  as  provided 

by  Code  Section  illO.    Plaintiff  in  his  pe- 

^'  »ROR  f  app€ai-    tition  asked  and  was  granted  injunctive  re- 

actton"  enjoin-  *    lief,  and  It  is  immaterial  that  the  controver- 

ing  and   can- 

ceung  drainage    sv  involves  less  than  flOO.    hoGrange  v. 

asBcssnients 

Shif,  171  Iowa  143.  The  appeal  is  also 
proper  under  Section  4101  of  the  Code.  The^  motion  to  dis 
miss  is,  therefore,  overruled. 

II.  It  is  contended  by  counsel  for  appellee,  and  this 
is  the  principal  question  involved  upon  this  appeal,  that  the 
proposed  improvement  is  not  in  the  nature  of  a  repair  of 


Jan.  1920]      Mathwig  v.  Drainage  Distbict.  269 

the  improvement,  but  amounts  to  the  con- 
2.  naAiM :  "rj-      stTuction  of  E  new  drain  for  the  benefit  of 

pairs  :**    addi-  « 

SSS**dS?ij^^*     certain  lands  penetrated  thereby,  or  in  the 
^Tb^^ta?"        immediate  vicinity  thereof,   and  that  the 

land  of  appellant  receives  no  benefit  there- 
from, and  should  not  be  taxed  for  any  part  of  the  cost  there- 
of. 

It  appears  from  the  evidence  that  a  considerable  part 
of  the  district  is  improperly  drained,  because  the  tile  is  too 
sanall;  but  the  evidence  i£[  practically  undisputed  that  the 
line  in  question  is  much  more,  inefficient  than  other  parts 
of  the  system.  Vast  quantities  of  water  accumulate  in  the 
yicinity  of  this  tile,  forming  a  large  pond  on  the  land  north 
thereof. 

Section  1989-a21,  Code  Supplement,  1913,  authorizes 

the  board  of  supervisors,  after  the  completion  of  a  drain- 

agB  improvement,  ^^to  keep  the  same  in  repair  and  for  that 

purpose  they  may  cause  the  same  to  be  enlarged,  re-opened, 

de^>ened,  widened,  straightened  or  lengthened  for  a  better 

ontlet,  and  they  may  change  or  enlarge  the  same  or  cause 

all  or  any  part  thereof  to  be  converted  into  a  closed  drain 

when  considered  for  the  best  Interests  of  the  public  rights 

affected  thereby.'' 

nie  word  ''outlet,"  as  used  in  this  section,  manifestly 
indndes  more  than  the  final  outlet  of  the  entire  system.   The 
tile  ditcb  which  it  is  proposed  to  enlarge  empties  into  a 
jBTge  open  ditch,  which  forms  the  outlet  for  all  of  the  drain- 
age af  the  district;  but  the  tile  in  question  forms  the  outlet 
for  the  several  laterals  mentioned,  and  a  large  amount  of 
surface  water  accumulating  in  the  vicinity  thereof.    That 
same  ib  inadequate  to  carry  the  water  is  shown  without  dis- 
pute in    the  record.    The  effect  of  the  proposed  improve- 
ment is  to  enlarge  this  outlet,  and,  it  seems  to  us,  it  clearly 
comes  within  the  provisions  of  Section  1989-a21. 

The  conrty  in  Kelley  t?.  Drainage  Dist.,  158  Iowa  735, 
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although  Section  1989-a21  was  not  iiivolved  in  the  questions 
presented  upon  that  appeal,  used  the  following  language, 
which  is  here  quoted  with  approval: 

"It  does  not  follow,  however,  that  relief  by  way  of  sup- 
plying an  adequate  outlet  for  the  existing  district  was  not 
available  under  Section  1989-a21  of  the  Code  Supplement, 
which  declares  that,  'whenever  any  levee  or  drainage  dis- 
trict shall  have  been  established  and  the  improvement  con- 
structed as  in  this  act  provided,  the  same  shall  at  all  times 
be  under  the  control  and  supervision  of  the  board  of  super- 
visors and  it  shall  be  the  duty  of  the  board  to  keep  the  same 
in  repair  and  for  that  purpose  they  may  cause  the  same  to 
be  enlarged,  re-opened,  deepened,  widened,  straightened  or 
lengthened  for  a  better  outlet,  and  they  may  change  or  en- 
large  tke  same  or  cause  all  or  any  part  thereof  to  be  con- 
verted into  a  closed  drain  when  considered  for  the  best  in- 
terests of  the  public  rights  affected  thereby.'  Whether  such 
ciiplargement  of  the  outlet  be  effected  by  widening  and  deep- 
ening the  existing  ditch  or  excavating  another  parallel  with 
it,  or  whether  this  be  done  by  removing  tile  and  replacing  it 
by  that  of  larger  size,  or  by  laying  another  tile  drain  parallel 
with  that  already  laid,  can  make  no  difference ;  for,  in  either 
event,  the  result  is  the  enlargement  of  the  outlet  which  is 
here  authorized,  and  the  costs  of  which  are  to  be  assessed 
as  subsequently  directed  in  the  same  section.  It  is  enough 
for  the  purposes  of  this  case,  however,  that  the  proceedings 
were  authorized  by  and  in  pursuance  of  the  statute  first 
quoted." 

To  the  same  effect  see  Smith  v,  MorumarHarrison  Drain. 
Dwt.,  178  Iowa  823. 

It  is  also  argued  by  counsel  for  appellee  that  Section 
1989-al2  of  the  Supplemental  Supplement,  1915,  requires 
boards  of  supervisors,  where  it  is  sought  to  repair,  enlarge, 
re-open,  or  clear  obstructions  from  a  ditch,  to  a  point  a  com- 
mission to  classify  the  lands  benefited  thereby  for  assess- 
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ment.     The  material  portion  of  this  statute  is  as  follows :  * 
"When  the  levee  or  drainage  district  or  other  improve- 
ment herein  provided  for  shall  have  been  located  and  estab- 
lished as  provided  for  in  this  act,  or  when  it  shall  be  neces- 
sary to  cause  the  same  to  be  repaired,  enlarged,  re-open^ 
or  cleared  from  any  obstruction  therein,  unless  such  repairs, 
re-opening  or  clearing  of  obstructions  can  be  paid  for  as 
hereinafter  provided,  the  board  shall  appoint  three  commis- 
sioners, one  of  whom  shall  be  a  competent  civil  engineer 
and  two  of  whom  shall  be  resident  freeholders  of  the  state 
not  living  within  the  levee  or  drainage  district  and  not  in- 
terested therein  or  in  a  like  question,  nor  related  to  any 
party  whose  land  is  affected  thereby;  and  they  shall  with- 
in twenty  days  after  such  appointment  begin  to  personally 
inspect  and  classify  all  the  lands  benefited  by  the  location 
and  construction  of  such  levee  or  drainage  district,  or  the 
repairing  or  re-opening  of  the  same,  in  tracts  of  forty  acres 
or  less  according  to  the  legal  or  recognized  subdivisions  in 
a  graduated  scale  of  benefits,  to  be  numbered  according  to 
the  benefit  to  be  received  by  the  proposed  improvement; 
and  they  shall  make  an  equitable  apportionment  of  the  costs, 
erpeneeB,  costs  of  construction,  fees  and  damages  assessed 
for  the  construction  of  any  such  improvement,  or  the  re- 
pairing or  re-opening  of  the  same,  and  make  report  thereof 
in  writing  to  the  board  of  supervisors." 

Section  198d-a21  of  the  1913  Supplement  to  the  Code, 
leferring  to  improvement  authorized  thereby,  provides  as 
follows: 

''The  cost  of  such  repairs  or  change  shall  be  paid  by  the 
board  from  the  drainage  fund  of  said  levee  or  drainage  dis- 
trict,  or  by  assessing  and  levying  the  cost  of  such  change  ot 
repair  upon  the  lands  in  the  same  proportion  that  the  orig- 
inal expenses  and  cost  of  construction  were  levied  and  as- 


•» 


The  proceedings  in  controversy  are  under  and  author- 


' 
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ized  by  ^his  section,  and  it  was  not  necessary  that  commis- 
sioners  to  classify  the  lands  for  assessment  be  appointed. 
Presumptively,  all  the  lands  within  the  drainage  district 
were  assessed  for  an  equitable  proportion  of  the  original 
cost  of  the  improvement,  and  upon  the  assumption  that  the 
same  would  be  effectual  to  accomplish  its  intended  purpose ; 
and  if  it  later  appeared  that  it  had,  in  part,  failed  to  do 
that,  the  entire  district  should  share  in  the  necessary  ex- 
pense of  providing  the  drainage  originally  contemplated. 
Mayne  v.  Board  of  Supervisorgy  178  Iowa  783;  TfUeleti  v. 
Board  of  Supervisors,  179  Iowa  248. 

It  follows,  therefore,  that  the  judgment  and  decree  of 
the  court  below,  in  so  far  as  the  same  canceled  or  reduced 
any  of  the  assessments  complained  of,  is — Reversed. 

Ladd,  C.  J.,  Evans  and  Qatnor,  JJ.,  concur. 


BuRLiNGax)N  Railway  &  Light  Company  et  al.,  Appellants^ 

V.  City  op  Burlington,  Appellee. 

MUKIOIPAIi  00BP0RATI0K8:    Bzemptiiig  Pnblic  TTtUlty  from  As- 

1  sessment.  A  municipal  corporation  has  no  power  to  relieve  a 
street  railway  from  its  statutory  duty  to  construct,  reconstruct, 
and  repair  the  paving  or  flooring  between  and  adjacent  to  the 
rails  of  its  track  on  public  bridges.  Irrespective  of  this  holding, 
ordinances  reviewed,  and  held  not  to  constitute  an  attempt  to 
grant  such  exemption. 

MUNICIPAL  OOBPOBATIOK8:    EQiiitahle  Oonsiderations  B^Uevinff 

2  from  Assessment.  The  fact  that  a  public  utility  company  had, 
for  23  years,  annually  paid  an  agreed  sum  into  the  city  bridge 
fund  toward  the  maintenance  of  a  bridge  on  which  its  tracks 
were  laid,  presents  no  equitable  considerations  for  relieving  the 
company  of  a  statutory  assessment  for  flooring  the  bridge. 

COBPOBATION8:     Iiegislatlve  Ck>ntrol.    The  legislature  has  power 

3  to  Impose  on  a  corporation  obligations  additional  to  those  Im- 
posed upon  it  at  the  time  of  its  incorporation. 


F 
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AppetU  from  Des  Moines  District  Court, — Oscar  Hale, 

Judge. 

February  16,  1920.. 

In  the  district  conrt,  this  was  an  appeal  by  the  plaintiffs 
from  a  special  assessment  against  their  street  railway  for 
the  reconstruction  of  the  flooring  between  its  rails  on  Cas- 
cade Bridge  in  the  city  of  Burlington.  After  trial  of  the 
appeal  on  the  merits,  the  district  court  dismissed  the  same. 
From  such  order,  the  plaintiffs  have  appealed. — Affirmed. 

Seerley  &  Clark,  Tracy  &  Tracy,  Wilson  d  Jaohgon,  and 
M.  A.  Walsh^  for  appellants. 

B.  P.  Poor,  for  appellee. 

£)vANS^  J. — I.  The  plaintiff  Burlington  Railway  &  Light 
Company  owns  and  operates  a  street  railway  in  the  city  of 
Burlington,  a  city  of  the  first  class,  under  the  commission 

form  of  government.    It  was  oi^auizod  in 
L  liuHiciPAL  COB-    1895,  and  became  successor  to  the  rights  and 

KXtATioiis :  ez- 

empdng  public    liabilities  of  a  successive  line  of  predecessor 

otllltj   from  ^ 

lent.         corporations.    Some  ordinances  in  evidence 


refer  to  some  of  these  predecessors.  For 
convenience  of  speech,  we  shall  confine  our  reference  to  the 
plaintiff  alone,  and  treat  it  as  though  it  and  its  predecessors 
were  one  continuing  corporation. 

The  Cascade  Bridge  is  a  structure  erected  by  the  city 

of  Bnrlington,  about  the  year  1896,  over  a  deep  ravine.    Its 

constrnction  was  instrumental  in  connecting  the  city  proper 

frith  a  pleasure  resort  known  as  Crapo  Park.    The  bridge 

is  476  feet  long,  30  feet  wide,  and  is  suspended  97  feet  above 

the  bottom  ot  the  ravine.    After  its  construction,'  the  city 

coancil,  by  an  appropriate  ordinance,  authorized  the  plain- 

as  corporation  to  extend  its  raUway  line  over  it,  and  to 

lav  its  rsils  upon  it.    By  an  appropriate  ordinance  in  1919, 


vols 
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the  city  council  ordered  and  caused  to  be  laid  new  flooring 
on  such  bridga  It  also  caused  a  special  aBsessment  to  be 
levied  against  the  plaintiff,  for  the  cost  of  laying  such  floor- 
ing between  its  rails.  The  plaintiff  denies  its  liability  for 
such  assessment,  and  the  question  of  such  liability  is  what  is 
involved  in  this  appeal. 

The  broad  defense  urged  by  plaintiff  is  that,  by  virtue 
of  the  ordinance  under  which  the  plaintiff  was  authorized 
to  extend  its  railway  and  to  lay  its  rails  upon  said  bridge, 
it  was  provided  that  the  plaintiff  should  pay  '^100  per  year 
for  the  maintenance  and  repair  of  the  bridge." 

The  contention  is  that  this  ordinance  and  the  accept- 
ance of  its  conditions  by  the  plaintiff  became,  in  legal  ef- 
fect, an  inviolable  grant  and  contract,  and  that  it  is  now  be- 
yond the  power  of  the  city  council  to  impose  upon  the  plain- 
tiff any  additional  burdens,  under  the  guise  of  special  as- 
sessments. A  consideration  of  the  defense  thus  put  forth 
involves  the  possible  consideration  of  two  questions : 

(1)  Did  the  city,  through  its  ordinance,  purport  to  en- 
ter into  such  a  contract  as  claimed? 

(2)  If  yea,  did  it  have  power  to  enter  into  such  con- 
tract? 

If  both  of  these  questions  must  be  answered  in  the  af- 
firmative, the  plaintiff  should  prevail.  If  either  must  be 
answered  in  the  negative,  the  plaintiff  must  fail.   • 

Section  1  of  the  ordinance  relied  upon  by  plaintiff,  and 
enacted  August  5,  1896,  was  as  follows: 

"Section  1.  That  the  Burlington  Electric  Railway 
Company  of  Burlington,  Iowa,  in  consideration  of  their  lay- 
ing a  double  track  street  railway  on  South  Main  Street  in 
said  city  from  Cedar  Street  to  Moltke  Street  and  extending 
said  double  track  on  South  Main  Street  from  its  present 
terminus  at  Moltke  Street  to  the  entrance  of  Crapo  Park, 
and  the  equipment  and  operation  of  the  same  in  all  respects, 
in  conformity  with  the  ordinances  of  the  city  of  Burlington 
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adopted  January  29,  1890,  entitled,  'An  Ordinance  anthor- 
^  izing  the  Union  Street  Railway  Company  to  construct  street 
railways  in  the  city  of  Burlington,  Iowa,  and  operate  the 
same  by  electric  motive  power/  and  ordinances  amendatory 
thereto,  are  hereby  authorized  to  lay  a  double  track  on 
South  Main  Street  from  Cedar  Street  to  Moltke  Street,  and 
to  extend  said  double  track  on  South  Main  Street  from 
Moltke  Street  to  the  entrance  of  Crapo  Park,  and  for  that 
purpose  may  use  the  bridge  now  being  built  by  the  city  over 
the  Cascade  ravine  on  said  street  and  extend  their  tracks 
upon  and  over  said  bridge,  for  which  they  shall  pay  to  the 
dtj  $100.00  per  year  for  the  maintenance  and  repair  of  the 
Bridge." 

It  will  be  noted  that  this  section  incorporated  by  refer- 
ence an  existing  ordinance,  adopted  January  29,  1890L, 
Turning  to  this  incorporated  ordinance,  Sections  7  and  11 
thereof  are  as  follows : 

'^8ee.  7.    In  case  said  city  shall  at  any  time  pave  or 
otherwise  improve  the  surface  of  any  street  or  part  thereof 
along  which  such  street  railway  may  run,  said  company 
shall  pave  or  otherwise  improve  the  space  between  the  rails 
of  its  tracks,  switches  and  turnouts  so  that  it  shall  cor- 
respond with  the  paving  or  the  improvement  of  the  street 
outside  of  the  tracks.    Said  paving  or  improvement  to  be 
done  uuder  the  supervision  of  the  internal  improvement  com- 
mittee and  city  engineer,  and  as  provided  in  the  ordinance, 
'Requiring  Street  Car  companies  to  Pave  or  Macadamize,' 
adopted  July  2,  1888,  except  that  said  company  shall  not  be 
required  tP  pave  outside  of  its  traoks. 

"Sec.  11.  The  space  between  the  rails  on  all  streets, 
TFhether  improved  or  unimproved,  upon  which  said  street 
railway  is  situated,  shall  be  kept  in  repair  and  even  with  the 
top  of  the  rails,  and  if  said  company  shall  fail  to  keep  the 
space  between  the  rails  in  good  repair  and  even  with  the 
top  of  said  rails,  the  said  city  may  make  the  said  repairs  and 
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charge  the  same  to  the  said  company  as  a  special  tax  to  be 
collected  as  other  special  assessments." 

It  is  to  be  noted  also  that  Section  7,  here  quoted,  in- 
corporates by  reference  a  previous  ordinance,  adopted  July 
2,  1888.  Of  this  incorporated  ordinance,  Section  1  thereof 
is  as  follows: 

"Section  1.  Whenever  the  city  council  shall  order  any 
street  or  part  of  street  paved  or  macadamized  upon  which 
street  railway  company  is  located,  it  shall  be  the  duty  of 
such  company  to  pave  or  macadamize  and  maintain  three 
and  one-half  feet  in  width  each  way,  commencing  at  the  cen- 
ter of  the  space  between  the  rails,  and  such  paving  or  mac- 
adamizing shall  be  done  in  the  manner,  at  the  time  and 
like  material  as  required  of  the  owners  of  the  property 
abutting  upon  the  street  or  part  of  street  paved  or  macad- 
amized.^' 

Construing,  therefore,  the  ordinance  of  1896  in  the  light 
of  the  incorporated  ordinances  of  1890  and  1888,  we  are 
agreed  in  the  view  that  it  evinced  no  intention  to  relieve  the 
street  railway  company  of  its  obligation,  under  the  pre- 
existing ordinances,  to  "pave"  or  "otherwise  improve"  the 
space  between  its  rails,  whenever  such  paving  or  improve- 
ment should  be  ordered  by  appropriate  action  of  the  city 
council. 

It  is  argued  that  the  city  has  fraudulently  misappro- 
priated the  funds  paid  by  the  plaintiff  corporation  in  its  an- 
nual payments  of  f  100  for  23  years,  and  that  the  city  should 

be  deemed  to  hold  such  funds  in  trust,  and 

2.  Municipal  cob-  ,      ^  .      ,  ,  '  , 

pobationb:         should  be  required  to    apply    a    suffleient 

equitable  con-  ^  rr  ^ 

\ieti^^tS>m'     amount  thereof  to  the  payment  of  the  spe- 
asueMmcnt.         ^^^^  assessment  of  about  f  1,300. 

We  find  nothing  in  the  record  on  which  the  charge  of 

fraud  or  misappropriation  can  be  predicated,    f  100  per  year 

is  not  such  a  princely  sum,  as  compared  with  the  current 

expense  of  maintaining  and  repairing  so  large  a  structure. 
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as  to  become,  of  itself,  a  sufficient  circumstance  to  prove 
fraud  or  misappropriation.    The  evidence  in  the  record  dis- 
doaes  that,  in  the  23  years  of  use  of  this  bridge,  the  city  has 
expended  more  than  f  19;000  in  such  maintenance  and  re- 
pairs.    Such  expense  has  been  paid  out  of  the  bridge  fund, 
into  which   fund  the  plaintiff's  annual  payment  has  been 
cast.     We  reach  the  conclusion  that  no  contract  of  exemp-  4 

tion  purported  to  be  made.    Nor  do  we  discover  any  equities 
which  can  operate  as  an  estoppel  upon  the  city. 

II.  Our  conclusion  reached  in  the  forgoing  paragraph 
is  of  itself  decisive.    Our  conclusion  upon  the  second  ques- 
tion is  as  decisive.    The  contract  contended  for  Dy  plain- 
tiff was  beyond  the  power  of  the  city  coun- 
a.  C0&PORAT10M8 :     cil  to  make.    All  power  in  the  city  council 

leigtslatlTs  con-  '^  "  - 

tPoL  '       to  grant  a  franchise  in  any  form  is  con- 

ferred upon  it  by  the  legislature.  The  pow- 
er thus  conferred  is  a  limited  one.  Section  1619  of  the^ode 
of  1887  was  as  follows: 

**Sec-  1619.    The  articles    of    incorporation,    by-laws, 
rules   and  r^ulations  of  corporations  hereafter  organized 
under  the  provisions  of  jthis  title,  or  whose  organization  may 
be  adopted  or  amended  hereunder,  shall  at  all  times  be  sub- 
ject to  l^islative  control,  and  may  be  at  any  time  altered,  * 
abridged  or  set  aside  by  law,  and  every  franchise  obtained, 
aised  or  enjoyed  by  such  corporation  may  be  regulated,  with- 
beld^    or  be  subject  to  conditions  imposed  upon  the  enjoy- 
ment   thereof,  whenever  the  general  assembly  shall  deem 
necessary  tor  the  public  good.'' 

The  forgoing  was  a  substantial  re-enactment  of  Section 
1O90  ot  the  Code  of  1873.  The  effect  of  this  section  was  to 
reserve  to  the  l^islature  full  power  of  future  legislation) 
^rbich  should  be  obligatory  both  upon  the  city  and  upon 
the  operating  corporation. 

Section  1066-a44  of  the  Supplement  of  1913  is  as  follows : 
"Sec.   l056-a44.    That  in  every  such  city  the  owner  of 
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any  street  railway  occupying  op  using  any  bridge  shall  con- 
struct, reconstruct  and  repair  the  paving  or  flooring  on  said 
bridge  three  and  one-half  feet  each  way  from  the  center  line 
of  the  space  between  the  rails  of  its  tracks,  the  same  to  be 
ordered,  done,  assessed  and  paid  for  in  the  manner  provided 
for  paving  in  Sections  eight  hundred  thirty-four  and  eight 
hundred  thirty-flve  of  the  Code." 

It  is  clear,  therefore,  that  this  statute  imposed  upon 
the  plaintiff  coi^oration  the  very  obligation  which  is  sought 
to  be  enforced  by  this  special  assessment.  No  question  of 
impairment  of  the  obligation  of  a  contract  is  involved,  nor 
any  other  constitutional  question.  If  there  were,  it  would 
be  fully  answered  by  Section  12  of  Article  8  of  the  Consti- 
tution of  Iowa,  as  follows: 

"Sec.  12.  Subject  to  the  provisions  of  this  article,  the 
general  assembly  shall  have  power  to  amend  or  repeal  all 
laws -for  the  organization  or  creation  of  corporations,  or 
granting  of  special  or  exclusive  privileges  or  immunities,  by 
a  vote  of  two  thirds  of  each  branch  of  the  general  assembly ; 
and  no  exclusive  privileges,  except  as  in  this  article  pro- 
vided, shall  ever  be  granted.'' 

It  follows  that  the  order  of  the  district  court  was  right, 
and  it  is,  accordingly, — Affirmed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


City  op  Osceola,  Appellee,  v.  Board  op  Equalization, 
Clarke  County  et  al.,  Appellants. 

TAXATION:  Municipal  Waterworks— Ezemption.  A  municipal  rcB- 
ervoir  (as  part  of  a  city  waterworks),  consisting  of  a  lake  10 
acres  in  area,  and  of  some  76  acres  of  surrounding  land,  seeded 
down  to  prevent  erosion  of  soil  Into  the  lake,  Is  exempt  from 
taxation,  even  though  the  city  does,  incidentally,  collect  rental 
from  the  latter  land. 
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Appeal  from  Clarke  District  Court.— F.  O.  Winters,  Judge. 

February  16,  1920. 

Suit  in  equity  by  the  plaintiflF  city  against  the  township 
trustees  of  Osceola  Township  as  a  board  of  equalization. 
The  purpose  of  the  suit  was  to  adjudicate  the  question  of 
exemption  from  taxation  of  certain  real  estate  owned  by 
the  municipality,  and  to  cancel  an  alleged  assessment  there- 
on. There  was  a  decree  granting  the  relief  prayed,  and  de- 
fendant appeals. — Affirmed. 

J.  B.  Dyer,  County  Attorney,  for  appellants. 

O.  M.  Slaymaker,  for  appellee. 

EJvANS,  J. — The  plaintiff  is  a  city  of  the  second  class. 
It  has  constructed  a  system  of  waterworks,  at  an  expense  of 
about  f  100,000.    The  source  of  water  supply  is  an  artificial 
lake,  which  it  has  constructed  upon  land  acquired  by  it,  and 
which  is  contiguous  to  the  city,  but  outside  of  the  corpora- 
tion.    The  lake  proper  covers  an  area  of  less  than  10  acres. 
When  first  constructed,  there  was  no  attempt  by  the  city  to 
control  the  watershed,  though  surface  water  constitutes  the 
only  source  of  supply  to  the  lake.    The  surface  of  the  land 
snrronnding  the  lake  is  quite  rough,  and  the  soil  thereof, 
when   cultivated,  washes  rapidly.    The  result  of  the  first 
experiment  was  that  the  wash  of  the  soil  sOon  filled  the  lake. 
It  was  then  determined  to  acquire  a  larger  acreage  of  water- 
shed, and  to  protect  it  against  washing  by  withdrawing  it 
from  cultivation  and  seeding  it  to  grass.    The  total  acreage 
finally  acquired  by  the  city,  largely  by  condemnation,  was 
76  acres,  all  of  which  was  withdrawn  from  cultivation  and 
seeded  down-     Manifestly,  even  grass  must  have  attention, 
and  must  be  either  cut  or  pastured,  in  order  to  develop  the 
condition   of  sod  desired  by  the  municipality  for  its  pur- 
Dose      Some   of  this  land,  therefore,  was  devoted  to  pas- 
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ture,  and  rents  were  collected  for  such  pasture  to  a  total 
amount  of  less  than  f  100  a  year.  Because  of  the  collection 
of  such  rents,  the  defendant  board  contended  that  this  land 
outside  of  the  area  of  the  lake  itself  is  subject  to  taxation, 
and  it  has  assessed  the  land  accordingly ;  whereas  the  plain- 
tiff claims  that  such  land  is  exempt  from  taxation,  under 
the  express  provision  of  Section  1304  of  the  Code,  which  is 
as  follows: 

"The  property  of  the  United  States  and  this  state,  in- 
cluding university,  agricultural  college  and  school  lands; 
the  property  of  a  county,  township,  city,  town  or  school  dis- 
trict or  militia  company,  when  devoted  entirely  to  public 
use  and  not  held  for  pecuniary  profit;    ♦    ♦    ♦" 

The  only  question  presented  to  us  is  whether,  under 
the  facts  here  stated,  this  land  should  be  deemed  exempt 
from  taxation  under  this  statute. 

We  see  little,  if  any,  room  for  argument  to  the  contrary. 
Clearly,  this  land  was  acquired  for  public  use,  and  not  for 
pecuniary  profit.  It  is  just  as  clear  that  it  is  not  now  held 
for  pecuniary  profit,  and  that  it  is  fully  .devoted  to  the 
public  use  for  which  it  was  acquired.  We  have  not  hereto- 
*fore  passed  directly  upon  the  question  here  presented,  but 
authority  is  abundant  from  other  jurisdictions.  City  of  Col- 
orado Sprmga  v.  Board  of  Coimty  Com.,  36  Colo.  231  (84 
Pac.  1113) ;  Towih  of  West  Hartford  v.  Board  of  Water 
Com.,  44  Conn.  360;  Board  of  Cownty  Com.  v.  City  of  Wel- 
lington, 66  Kan.  590  (72  Pac.  216) ;  Ryan,  etc.,  v.  CUy  of 
LouisvUle,  133  Ky.  714  (118  S.  W.  992) ;  Miller  v.  City  of 
FUdhhurg,  180  Mass.  32  (61 N.  E.  277) ;  Board  of  Water  Com. 
17.  Auditor  ChneraZ,  115  Mich.  546  (73  N.  W.  801) ;  City  of 
Perth  Aniboy  v.  Barker,  74  N.  J.  L.  127  (65  Atl.  201) ;  Smith 
V.  NashvUle,  88  Tenn.  464  (12  S.  W.  924) ;  Stilea  v.  Tillage 
of  Neioport,  76  Vt.  154  (56  Atl.  662) ;  State  Water  Com.  t?. 
Oaffney,  34  N.  J.  L.  131 ;  State,  etc.,  v.  Collins,  60  N.  J.  L. 


Feb.  1920]  Chanbude  v.  Hopson.  281 

367  (37  Atl.  623) ;  State,  etc.,  v.  Inhabitants  of  Verona 
Twp.,  59  N.  J.  L.  94  (34  Ati.  1060). 

The  fact  that  a  charge  is  made  for  a  use  of  the  propert; 
which  is  consistent  with  and  incidental  to  the  pnblic  use 
does  not  change  the  exemption  character  of  snch  property. 
The  public  use  of  municipal  property  frequently,  if  not 
usually y  involves  the  collection  of  rents  and  rates;  water 
rates  from  consumers;  tuition  from  school  ehildren; 
reasonable  value  of  support  from  inmates  in  x>oor  farm 
and  asylum.  These  things  are  all  incident  to  the  just 
and  economic  adm^li8tration  of  a  public  institution. 
We  think  that  the  collection  by  the  city  of  the 
rental  in  question  was  a  mere  incident  of  the  public 
use  and  of  the  maintenance  of  the  public  property;  that 
it  was  necessarily  absorbed  in  the  expense  of  maintenance, 
and  in  that  sense  reduced  such  expense.  It  was  the  clear 
duty  of  the  officers  of  the  municipality  to  avail  itself  of  all 
reasonable  methods  to  reduce  such  expense  of  maintenance. 
The  collection  of  such  rent,  therefore,  as  an  incident  to 
the  maintenance,  did  not  imply  a  pecuniary  profit,  but  only 
a  just  and  economical  way  of  meeting,  to*  that  extent,  the 
cnrrent  expense  of  operation  and  maintenance  of  the  insti- 
tution. 

We  are  clear  that  the  trial  court  properly  granted  the 
relief  prayed,  and  its  decree  is,  accordingly, — Affirmed. 

Weavbb,  C.  J.,  Prbston  and  Salinger,  JJ.,  concur. 


Fba>'k:  Chandlbb,  Appellant,  v.  Thomas  J.  Hopson,  Ap- 
pellee. 

BOUin>ABIBB:  AcQnlescMice— Orooked  Line.  Principle  recognized 
that  lon^  acqalescence  In  a  boundary  line,  though  not  a  straight 
line,  may  preclude  inquiry  as  to  the  true  government  line. 
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* 
Appeal  from  Scott  District  Court. — William  Thbophilus, 

Judge. 

December  15,  1919. 

Rehearing  DENiBa)  February  16,  1920. 

This  case  is  a  special  proceeding,  brought  by  plain- 
tiff under  Chapter  5,  Title  XXI,  of  the  Code,  to  establish  the 
boundary  line  between  the  lands  of  the  parties  hereto,  and 
for  judgment  against  defendant  for  damages  on  account  of 
trespass.  The  case  was  tried  to  the  court  as  in  equity.  The 
court  found  the  issues  on  boundary  in  favor  of  defendant, 
gave  plaintiff  judgment  against  defendant  for  the  value  of 
a  walnut  tree,  and  rendered  judgment  against  plaintiff  for 
costs,  and  made  it  a  lien  on  plaintiff's  land,  which  is  his 
homestead.    The  plaintiff  appeals. — Affirmed, 

Carroll  Bros,  and  Helmick  d  Botidinot,  for  appellant. 

J.  A.  Hanley,  for  appellee. 

Preston,  J, — 1.  A  number  of  cases  are  cited  by  both 
parties.  We  think  there  is  but  little  dispute  as  to  the  law. 
Being  a  question  of  fact,  wherein  we  do  not  usually  set  out 
the  evidence  at  any  considerable  length,  perhaps  as  good  a 
way  as  any  is  to  set  out  the  claims  of  eaoh  of  the  parties,  as 
given  by  them  in  their  briefs,  without  restating,  in  so  far 
as  they  are  alike.  The  statements  are  short.  Appellant 
Siaxes \ 

Plaintiff  is  the  owner  of  about  8  aci*es  of  land  in  Sec- 
tion 26,  the  north  boundary  line  of  which  land  coincides 
with  the  north  boundary  line  of  said  section.  Defendant 
owns  a  large  tract  of  land  in  Section  23,  bordering  plaintiff's 
said  land  on  the  north.  Old  fences  of  many  years'  standing 
separated  these  tracts.  Defendant  claims  that  originally 
it  was  a  board  fence  throughout  its  entire  length.  But  a 
barbed  wire  at  the  west  end  and  a  hedge  at  the  east  replaced 
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it,  some  35  years  ago,  and  have  continued  till  the  present. 
I>ef  exMiant  never  had  a  survey  made,  to  locate  his  line.  He 
planted  tbe  hedge  fence  about  45  years  ago.  He  thought  he 
anting  it  on  the  line  of  his  property,  and  he  still 
the  hedge  is  on  the  section  line.  The  wire  fence  west 
of  the  hedge  fence  has  been  in  its  present  position'  for  some 
30  years.  The  surface  of  the  ground  at  each  end  of  the  boun- 
dary line  is  nearly  level,  and  the  middle  sector  declines 
sharply  from  the  west.  The  hedge  fence,  starting  from  the 
east  end  of  the  line,  follows  the  section  line  on  the  level 
land  for  about  150  feet,  then  gradually  veers  to  the  south, 
and  at  the  end,  near  the  middle  of  the  boundary  line,  it  is  4 
feet  south  of  the  section  line;  and  the  said  barbed  wire 
fence,  commencing  at  the  west  end  of  the  line,  follows  the 
section  line  also,  about  150  feet,  then  digresses  to  the  south, 
being  attached  to  convenient  trees,  till  it  joins  said  hedge 
fence.  The  hedge  fence  has  become  useless,  from  age  and 
decay.  Defendant  abandoned  it,  and  built  a  hog-tight  fence 
north  of  it  from  the  east,  following  the  section  line  at  first, 
then  angling  north  of  the  section  line,  till,  at  its  west  end, 
It  'W^as  4  feet  north  of  the  section  line  and  8  feet  north  of 
his  old  hedge  line.  Defendant's  land,  along  the  east  half 
of  their  boundary  line,  was  under  cultivation.  Along  the 
west  half  of  said  line,  it  was  a  timber  pasture.  Adjoining 
defendant's  pasture  at  the  west  end  was  plaintiff's  pas- 
tnre.  From  plaintiff's  pasture,  a  lane  along  the  boundary 
line  led  to  plaintiff's  bam;  thence  to  the  highway.  These 
old  fence  lines  were  never  recognized  by  plaintiff  or  his 
grantoi*s,  and  there  had  always  been  a  dispute  about  the  true 
line.  I>efendant  built  a  new  wire  fence  along  the  line  of 
his  old  hedge  fence.  '  In  removing  the  old  hedge,  he  piled  the 
brush  and  refuse  on  plaintiff's  land,  and  burned  it  there. 
He  cnt  and  carried  away  a  valuable  walnut  tree. 

Appellee  says  that  he  denies  the  section  line  as  the  true 
honndary  line,  and  contends  that  the  true  boundary  line  is 
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marked  by  a  fence  between  the  premises  of  appellant  and 
appellee,  which  fence  has  been  where  it  now  stands  for  a 
period  of  70  years.  The  title  to  the  property  of  appellee  was 
originally  in  his  father,  but,  for  the  last  45  or  50  years,  haa 
been  owned  by  appellee,  who  inherited  the  premises  from 
his  father.  The  original  fence  between  J:he  tracts  of  ground 
in  dispute  was  built  about  72  years  ago,  and  was  located 
exactly  where  the  present  fence  is  now  located.  That  is  to 
say,  in  the  last  70  y^ars,  the  partition  fence  betw^n  the 
premises  in  dispute  has  been  on  identically  the  same  line, 
and  the  present  fence  is  identical  in  location  with  the  orig- 
inal fence,  built  70  years  ago.  The  original  fence  was 
built  throughout  its  entire  length  of  boards  and  posts  with 
one  wire  on  top.  Appellee  further  alleges  that,  about  45 
years  ago,  he  planted  a  hedge  fence,  about  four  inches  north 
of  the  original  board  fence,  and  on  his  own  land,  said  hedge 
fence  connecting  with  the  original  board  fence  on  the  east 
end  thereof;  that  prior  to  the  building  of  said  hedge  fence, 
there  never  had  been  a  dispute  or  any  contention  between 
the  respective  owners  of  the  premises  as  to  the  partition  or 
boundary  fence ;  and  that,  since  the  building  of  said  hedge 
fence,  and  up  to  September,  1915,  there  had  never  been  any 
dispute  or  contention  between  appellee  and  any  of  the  va- 
rious owners  of  the  property  south  of  his  land;  that  ap- 
pellee was  bom  on  the  premises  now  owned  by  him,  and 
never  lived  .anywhere  else,  and  is  still  living  on  said  prem- 
ises; that,  in  the  spring  of  1915,  appellant  and  api>ellee  had 
a  discussion  about  the  partition  fence,  the  appellant  claim- 
ing that  the  fence  should  be  located  on  the  section  line, 
and  set  off  the  east  half  of  the  fence  to  be  taken  care  of  by 
appellee,  and  the  west  half  by  appellant ;  that,  at  about  this 
time,  appellee  cut  out  the  old  hedge  fence,  and  erected  the 
partition  fence  substantially  on  the  line  of  the  old  hedge 
fence,  though,  in  one  place,  a  few  inches  to  the  north  of  the 
old  hedge  fence,  and  on  his  own  premises;  that  the  new  fence 
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thus  built  by  appellee  connected  with  the  west  part  of  the 
original  fence,  bnilt  70  years  before,  on  the  east  end  there- 
of; that  appellant  refused  to  build  his  portion  of  the  fence, 
to  wit,  the  west  part  thereof,  and  continued  to  refuse  to 
build  his  portion  of  said  fence  until  after  the  decision  of 
the  court  in  this  case. 

It  is  also  true  that  there  never  was  any  fence  on  the 
section  line  between  the  premises  of  appellee  and  appellant, 
and  that  the  location  of  th^j)riginal  fence  has  never  been 
changed,  and  stands  today  where  it  has  stood  for  the  last 
72  years  or  more.  It  is  further  alleged  that,  a  short  time 
before  appellee  built  his  part  of  the  fence,  appellant  had 
erected  a  gate  at  the  extreme  east  end  of  his  premises,  and 
that,  in  building  said  gate,  which  swings  on  two  posts,  ap- 
pellant planted  the  north  post  about  one  and  one-half  foot 
to  the  north  of  the  east  end  of  the  old  original  fence,  and 
that,  because  thereof,  the  appellee,  in  building  his  fence  in 
the  year  1915,  and  to  avoid  trouble  with  appellant,  located 
the  east  end  of  his  new  fence  about  one  foot  north  of  the 
east  end  of  the  original  fence,  and  on  the  ground  of  appellee; 
that,  except  as  to  this  change,  made  necessary  by  appellant, 
there  is  absolutely  no  change  between  the  location  of  the 
present  fence  and  the  original  fence  built  more  than  70  years 
ago;  that,  until  about  September,  1915,  the  fence,  in  its  pres- 
ent location,  was  recognized  and  acquiesced  in  as  the  true 
boundary  line,  and  this  continued  for  a  period  of  about  70 
years,  during  all  of  which  period  appellee  exercised  full 
rights  of  ownership  of  the  land  on  the  north  up  to  said 
fence,  and  pastured  and  cultivated  said  land  up  to  the  fence ; 
that  the  grantors  of  appellant,  during  said  period  of  time, 
also  cultivated  the  8-acre  tract  up  to  the  fence  line,  and 
never  questioned  the  fence  as  the  true  boundary  line  between 
the  two  tracts  of  ground. 

A  commissioner  was  appointed,  and  additional  testi- 
mony taken  by  the  court.    During  the  pendency  of  the  case. 
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Elsie  Chandler  intervened,  alleging  that  she  and  plaintiff 
were  joint  owners  and  tenants  in  common  of  the  property 
described  in  the  petition.  By  the  decree  the  court  found 
that  plaintiff  and  intervener  are  the  owners  of  the  property 
described  in  the  petition,  and  further  found  and  determined 
that: 

"There  was  never,  at  any  time,  a  division  or  partition 
fence  erected,  built,  or  constructed  on  the  section  line  be- 
tween Sections  23  and  26;  tlwrt,  many  years  ago,  to  wit,  at 
least  40  or  50  years  ago,  a  partition,  boundary,  or  division 
fence  was  built  and  erected  between  the  lands  described  in 
the  petition  of  the  plaintiff,  and  that  said  fence  was  built 
south  of  said  section  line,  between  Sections  23  and  26 ;  that, 
ever  since  the  building  of  said  fence,  the  respective  owners 
of  the  land  north  and  south  of  said  fence  occupied  and  used 
their  respective  lands  up  to  said  fence,  and  that  the  various 
owners  of  said  land  north  and  south  of  said  fence  recognize<l 
said  fence  as  the  boundary  line  between  the  premises,  and  ac- 
quiesced in  said  fence  as  the  true  boundary  line  between  the 
property  separated  thereby;  that,  during  said  period  of  40 
or  50  years,  none  of  the  owners  of  the  land  north  and  south 
of  said  feiice  ever  recognized  the  section  line  between  Sec- 
tions 23  and  26  as  the  boundary  or  division  line  between  the 
land  north  and  south  thereof.  The  court  further  finds  that 
said  fence  running  east  and  west  at  a  point  south  of  the 
section  line  between  Sections  23  and  26,  was  a  well-deftne<l 
and  established  fence,  comparatively  straight  in  an  easterly 
and  westerly  line,  and  that  said  fence  has  continued  all  of 
said  period  of  time,  and  has  always  been  recognized  as  the 
boundary  line,  until  the  plaintiff  and  the  intervener  herein 
became  the  owners  of  said  property,  in  the  year  1914,  when, 
for  the  first  time,  as  shown  by  the  evidence,  objection  was 
made  to  the  said  fence  as  the  true  boundary  line  between 
the  properties  described  in  the  petition  of  plaintiff." 

^The  fence  erected  by  defendant  was  decreed  to  be  the 
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correct  and  lawful  boundary  line,  and  the  court's  decree  so 
established  it.  We  deem  it  unnecessary  to  set  out  further 
details  of  the  decree.  From  appellant's  own  statement,  it 
appears  to  be  conceded  that  defendant's  present  fence  is  in 
the  same  place  where  prior  fences  were  maintained  for  from 
30  to  45  years;  but  the  claim  is  that  these  fences  were  not 
recognized  or  acquiesced  in  as  the  true  boundary  line  by 
plaintiff  or  his  grantors.  Plaintiff  testifies  that  he  never 
did.  Plaintiff's  witness  Kasso  says  he  owned  plaintiff's 
property,  and  lived  on  it  for  eight  years,  and  sold  it  eight 
years  ago,  at  which  time  the  fence  in  its  present  location 
was  there,  and  was  the  boundary  line  between  the  two  prop- 
erties during  the  eight  years  he  owned  it.  He  never  claimed 
anything  north  of  the  old  fence,  and  defendant  never  claimed 
anything  south ;  never  had  any  trouble  or  dispute  about  its 
being  a  crooked  line;  he  thought  the  fence  was  the  line. 
C.  W.  Pinneo,  produced  by  appellant,  says: 

"1^1,  I  guess  the  hedge  was  pretty  nearly  straight 

You  see,  where  the  fence  is  here,  and  where  they  went  down 

hill,  it  is  pretty  steep — they  seemed  to  start  off  with  the 

fence,   up  above  there  pretty  straight,  and  when  they  got 

down  toward  the  hill,  they  had  nothing  to  guide  them,  and 

they  varied  from  the  line.    It  must  have  been  where  they 

originally  made  it.    The  fence  has  been  there  a  great  many 

years.     The  hedge  end  of  the  fence  has  never  been  changed. 

I  have  known  the  location  of  the  place  since  about  1880.    I 

have  been  on  Mr.  Hopson^s  place  many  times.    I  have  seen 

this  fence,  driving  along  the  road.    It  ran  east  and  west,  of 

course-     I  saw  the  hedge  fence  first  in  1881.     It  ran  westerly 

from  there." 

Plaintiff  did  not  deny  that  the  present  fence  was  the 
recognized  boundary  line  for  many  years  before  he  became 
the  owner.  The  appellee  testified  that  he  was  70  years  old, 
and  had  lived  all  of  his  life  on  the  premises  now  occupied  by 
him.      Testifies  to  a  partition  fence  between  the  Chandler 
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premises  and  his  own  during  all  this  period  of  time.  Says 
the  original  fence  was  built  of  boards  and  posts,  and  that, 
45  years  ago,  he  built  the  hedge  fence  close  up  to  the  board 
fence  on  the  north  side;  that,  during  all  of  said  period  of 
time,  no  one  has  ever  disputed  the  boundary  line  until  about 
the  year  1915,  when  appellant  first  disputed  it;  that,  during 
all  of  that  period  of  time,  he  occupied  his  own  premises  up 
to  the  fence  line,  and  farmed  the  ground  up  to  the  fence; 
and  that  the  different  owners  of  the  land  on  the  south  of  the 
fence  occupied  that  land  up  to  the  same  fence  line;  and 
that  there  never  was  a  word  or  dispute  between  him  and 
the  owners  of  the  tract  of  ground  on  the  south,  now  owned 
by  appellant;  that — 

"There  never  was  any  other  boundary  line,  during  my 
recollection,  claimed  or  admitted  by  me  or  any  of  the  other 
former  owners  of  the  property  on  the  south.  The  west  end 
was  not  built  by  someone  else ;  I  built  it  clear  throu|;h.  That 
fence  line  has  never  been  disputed  as  being  the  correct  line 
by  any  of  the  owners  prior  to  Mr.  Chandler,  and  it  has  been 
there  for  70  years,  I  guess,  or  better." 

There  is  other  evidence,  and  from  all  of  it  we  are  con- 
tent with  the  findings  of  the  trial  court.  Appellant  cites 
cases  on  the  following  propositions:  The  claim  of  adverse 
possession  cannot  be  based  on  disputed  fence  lines,  or  linea 
for  mutual  accommodation,  or  on  lines  placed  on  another's 
land  by  mistake.  A  mere  tentative  line,  when  the  true  line 
is  not  known,  will  not  support  the  claim  of  acquiescence.  A 
party  cannot  acquiesce  in  a  line  constructed  by  himself,  and 
bind  the  other  party  thereby.  Fences  not  in  a  straight  line, 
and  those  difficult  to  follow,  will  not  support  a  claim  of  ac- 
quiescence. Government  comers  take  precedence  over  mea- 
ger and  uncertain  testimony.  We  think  the  case  is  ruled  by 
MUler  V.  Mills  County,  111  Iowa  654 ;  Morley  v.  Murphy,  179 
Iowa  853;  Stevenson  v,  Rohv^h,  179  Iowa  461;  Tice  v.  ShoAH- 
gle,  182  Iowa  601;  Bake  v.  Ward,  168  Iowa  118;  Dwiffht  r. 
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City  of  Des  Moines,  174  Iowa  178.  The  claim  by  appellant 
that  the  decree  is  indefinite  is  without  merit. 

2.  It  is  thought  by  appellant  that  the  court  erred  in 
making  the  judgment  for  costs  a  lien  on  plaintifTs  land  in- 
volTed  herein,  because  it  is  his  homestead. 

Code  Section  4238  provides: 

^^The  costs  in  the  proceeding  shall  be  taxed  as  the  court 
shall  tiiink  just,  and  shall  be  a  lien  on  the  land  or  interest 
therein  owned  by  the  party  or  parties  against  whom  they 
are  taxed,  so  far  as  such  land  is  involved  in  the  proceed- 
ing.'' 

Ck)de  Se<d:ion  2972  reads: 

"The  homestead  of  every  family,  whether  owned  by  the 
husband  or  wife,  is  exempt  from  judicial  sale,  where  there 
is  no  special  declaration  of  statute  to  the  contrary." 

This  section  was  enacted  prior  to  Section  4238.  It 
will  be  noted  that,  by  Section  2972,  the  homestead  is  exempt 
from  judicial  sale  only  "when  there  is  no  special  declara- 
tion of  statute  to  the  contrary."  Section  4238  expressly 
makes  any  judgment  for  costs  a  lien  upon  the  laud  involved 
in  the  proceedings. 

We  are  of  opinion  that  the  decree  of  the  district  CQurl 
is  right. — Affirmed. 

LrADD^  G.  J.,  EiVANs  aud  Salinger^  JJ.,  concur. 


P.  F.  Collins  et  al.,  Appellees,  v.  Iowa  Manupactuebrs  In- 

suBANCE  Company^  Appellant. 

APPEAZi  ANB  EBBOB:    Law  of  Case.    A  holding  on  appeal  tbat 
1     a  plea  of  breach  of  conditions  of  an  insurance  policy  was  not 
sustained  is  a  finality  on  retrial  on  substantially  the  same  rec- 
ord. 

UrBUBANCE:     Deducting  Amount  Due  on  Mortgagee's  Policy.    On 
2     the  issue  whether  the  amount  of  insurance  collected  by  a  mort- 
yoi^    188  lA.— 19 
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gagee  under  hia  policy  should  be  deducted  from  the  amount  due 
on  the  policy  held  by  the  owner  of  the  property,  record  reviewed, 
and  held  to«accord  to  the  insurer  ample  protection  to  his  righta. 

EVIBENOE:     Materiality.    Evidence  of  what  the  officers  of  an  in- 

3    surance  company  "would  have  done"  with  reference  to  a  policy, 

had  they  known  certain  facts  touching  incumbrances,  is  wholly 

immaterial,  under  an  issue  whether  a  condition  of  the  policy 

had  been  broken. 

Appeal  from  Woodbury  District  Court, — W.  G«  Sears, 

Judge. 

February  16,  1^20. 

Action  upon  a  policy  of  fire  insurance,  covering  a  home 
and  its  contents.  There  was  a  verdict  for  the  plaintiff,  and 
the  defendant  appeals. — Affirmed. 

J,  T.  StUUvmi  and  Henderson,  Frihourg  &  Haifield,  for 
appellant. 

McCoi-mick  &  McCormick  and  Ed  Baron,  for  appellees. 

EJvANs,  J. — I.  The  action  was  before  us  on  a  former  ap- 
peal. Collins  V,  Iowa  Mfrs,  Ins.  Co.,  184  Iowa  747.  Such 
former  appeal  w^as  that  of  the  defendant.    On  such  appeal, 

we  reversed  the  case  in  its  favor,  on  the 
1.  Appeal  and         ground  that  the  plaintiff  had  obtained  the 

ERBOR :  law 

of  case.  benefit  of  proof  of  waiver  without  pleading 

any.  On  all  other  grounds  our  holding  was 
adverse  to  the  appellant.  The  case  being  remanded  for  a 
new  trial,  the  plaintiffs  amended  by  pleading  waiver.  The 
defendant  also  filed  amendments  to  its  pleading.  In  the 
main,  however,  the  defenses  presented  by  it  continue  the 
same.  The  defenses  relied  on  are  alleged  breaches  of  the 
conditions  of  the  policy  of  insurance.  It  is  alleged  that  the 
policy  had  been  rendered  void  by  breach  of  each  of  the  fol- 
lowing conditions  thereof: 
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"(d)    If  the  interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership. 

"(f)  If  any  change,  other  than  by  death  of  the  insured, 
whether  by  legal  proceedings,  judgment,  voluntary  act  of 
the  insured,  or  otherwise,  takes  place  in  the  interest,  title, 
possession  or  use  of  the  subject  of  insurance,  if  such  change 
in  the  possession  or  use  makes  the  risk  more  hazardous. 

"(g)  If  the  subject  of  insurance  or  any  part  thereof  be 
or  become  incumbered  by  liens,  mortgages,  or  otherwise 
created  by  the  voluntary  act  of  the  insured  or  within  his 
control.'^ 

The  questions  of  breach  thus  raised  were  all  presented 
on  the  former  appeal,  and  passed  on  by  us  adversely  to  ap- 
pellant's contention.  It  is,  therefore,  not  open  to  appellant 
nor  to  us  to  reopen  the  questions  thus  closed. 

II.  The  policy  in  suit  bore  date  July  8,  1914,  and,  as 
originally  written,  named  P.  F.  Ck)llins  as  the  assured.    On 
Jbly  20th  an  endorsement  was  entered  thereon,  to  the  effect 
that  Delia  Collins  held  title  to  the  property.    Delia  was 
the  wife  of  P.  F.  Collins,  and  the  real  property  was  the 
homestead  occupied  by  them,  and  the  personal  property  was 
their  household  goods.    The  policy,  in  express  terms,  cov- 
ered the  property,  not  only  of  the  assured,  but  also  of  the 
members  of  their  family  there  located.    On  the  latter  date, 
the  further  endorsement  was  made  on  the  policy,  making  it 
payable  to  the  Northweste'rn  National  Bank  of  Sioux  City, 
mortgagee,  as  its  interest  might  appear.    It  appears,  also, 
that  the  assured  had  acquired  the  real  property  only  a  few 
weeks  prior  to  July  8,  1914,  and,  at  the  time  of  their  ac- 
quisition  thereof,  it  was  already  incumbered  by  the  prior 
owners  bj  two  mortgages  amounting  on  their  face  to  a  total 
of  about   f900.  ■    These  mortgage©  had  been  foreclosed   in 
September,   1D13,  in  an  action  against  the  former  owuer; 
and   the  property  had  been  sold  under  execution  on  Oc- 
tober  22    1913.     The  mortgage  creditor  purchased  the  same 


292  Collins  v.  Iowa  Mfbs.  Ins.  Co.       [188  Iowa 

at  ezecntion  sale,  and  held  a  sheriff's  certificate  therefor* 
This  fact  was  not  known  to  P.  F.  Collins  until  about  the 
time  of  the  making  of  the  endorsement  on  the  policy,  and 
was  not  known  to  Delia  Collins  at  all.  There  was  evidence 
by  P.  F.  Collins  that  he  had  arranged  with  the  Northwestern 
National  Bank  that  it  should  purchase  the  outstanding 
sheriff's  certificate,  and  that  plaintiffs  would  secure  the 
bank  by  a  mortgage  on  the  property  and  by  insurance;  that 
this  information  was  imparted  to  the  recording  agent  of  the 
defendant  company,  whereby  he  was  advised  that  the  North- 
western National  Bank  was  to  have  a  mortgage  for  f900. 
This  was  the  occasion  of  the  endorsement  of  the  mortgagee 
clause.  The  recording  agent  understood  the  endorsement 
to  refer  to  an  existing  mortgage,  and  understood  the  amount 
thereof  to  be  f  100.  The  purchase  of  the  outstanding  certifi- 
cate was  not  made  by  the  bank,  and  it  never  acquired  any 
interest  or  lien  upon  the  property.  One  of  the  defenses 
pleaded  was  that  Collins  fraudulently  concealed  from  the 
recording  agent  the  existence  of  the  sheriff's  certificate.  If 
the  evidence  of  Collins  is  to  be  believed,  he  not  only  did  not 
conceal,  but  he  actually  disclosed  its  existence,  and  disclosed 
his  plan  to  finance  it  through  the  bank.  He  has  corrobora- 
tion in  the  fact  that  the  mortgagee  clause  was  attached  in 
favor  of  the  bank,  whereby  he  represented  an  incumbrance 
to  exist  in  favor  of  such  bank,  though  it  did  not,  in  fact, 
exist,  except  by  his  anticipation.  The  trial  court  submitted 
the  question  to  the  jury  as  an  issue  of  fact.  The  jury  neces- 
sarily found,  under  the  court's  instruction,  that  there  was  no 
fraudulent  concealment,  and  such  finding  has  suflScient  sup- 
port in  the  evidence. 

III.  It  appears,  also,  that,  sometime  in  1912,  the  former 
owner  of  the  proi)erty  or  his  mortgagee  had  taken  a  policy 
of  insurance  for  fl,000  in  the  American  Central,  and  that 
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loflB  under  tluB  policy  waa  payaUe  t0  the 

^  dMtiS«'^oimt  mortgagee.    This  policy  continued  in  force 

tS^^m'^vM^'"    to  the  date  of  the  fire,  September  22,  1914. 

The  plaintiffs  had  nothing  to  do  with  the 
making  of  such  policy,  and  had  no  interest  therein.  On  the 
former  appeal,  one  of  the  contentions  of  the  defendant  was 
that  the  amount  collected  by  the  holder  of  the  sheriff's  cer- 
tificate on  that  policy  should  be  charged  against  the  amount 
of  recovery  in  favor  of  the  plaintiffs,  and  that  their  re- 
covery should  be  reduced  accordingly.  We  held  on  that  ap- 
peal that  there  was  neither  pleading  nor  proof  that  any 
amount  had  been  collected  on  such  previous  policy. 

By  amendment  after  remand,  the  defendant  pleaded 
that  the  holder  of  the  sheriff's  certificate  collected  on  his 
policy  the  sum  of  (1,000,  and  asked,  in  effect,  that  such 
amount  so  paid  be  deemed  to  have  discharged  the  amount 
due  the  plaintiffs  for  insurance  on  the  building.    On  the 
trial,  the  proof  was  that  the  holder  of  the  sheriff's  certifi- 
cate recovered  on  such  former  policy  the  sum  of  |300.    The 
trial  court  instructed  the  jury  that  such  amount  of  |300 
should  be  deducted  by  them  from  any  amount  which  they 
might  otherwise  allow  to  the  plaintiffs  for  loss  on  the  build- 
ing.    This  instruction  was  consistent  with  the  partial  de- 
fense set  up  by  the  defendant  in  its  amended  pleading.    It 
Ijb  now  contended  in  argument,  however,  that  only  a  pro  rata 
amount  should  have  been  charged  against  the  defendant, 
and  that,  therefore,  it  should  not  have  been  deemed  liable 
beyond  |500.    Instruction  to  that  effect  was  requested  and 
refused.     It  appears  that  the  proofs  of  loss  which  were  for- 
mulated by  the  defendant's  adjuster,  and  which  were  signed 
and  verified  by  P.  F.  Collins,  treated  the  former  insurance 
as  concurrent,  and  incorporated  certain  computations  pred- 
icated upon  the  theory  of  pro  rata  liability.     £}mphasis  is 
laid  in  argument  upon  that  fact.    The  contention  is  a  man- 
ifest afterthought.    There  is  no  intimation  of  it  to  be  found 
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in  the  appellfinit's  pleadings,  eititer  original  or  amended.  If 
there  had  been,  the  provision  of  the  proofs  of  loss  in  that 
regard  would  have  been  subject  to  explanation.  The  com- 
putations were  not  requisite  as  an  essential  part  of  the 
proofs.  As  made,  they  were  doubtless  intelligible  to  an 
expert.  That  they  were  not  intelligible  to  a  nonexi)ert 
might  well  be  found,  if  issue  were  made  thereon. 

We  are  clear  that,  by  the  allowance  of  f300  as  a  con- 
structive credit  upon  its  policy,  the  defendant  got  all  that 
its  pleadings  warranted. 

IV.  Some  expert  evidence  was  introduced,  and  more 
was  offered,  to  the  effect  that,  if  the  home  office  or  the  record- 
ing agent  had  known  all  the  facts  pertaining  to  the  sher- 
iff's certificate  and  the  previous  insurance,  the  risk  would 
have  b^n  classified  as  prohibitive,  by  the  officers  of  the  de- 
fendant company,  and  would  have  been  canceled.  So  far  as 
the  previous  insurance  is  concerned,  the  policy  in  suit  in 
express  terms  permitted  it.  So  far  as  the  sheriff's  certifi- 
cate is  concerned,  the  evidence  of  Collins  was  sufficient  to 
sustain  a  finding  by  the  jury  that  this  fact  was  disclosed 
to  the  recording  agent  by  Collins  as  soon  as  he  himself  dis- 
covered it,  on  or  about  July  20,  1914.  The  trial  court  sub- 
mitted the  question  of  prohibitive  risk  as  one  of  fact,  and 
the  adverse  finding  of  the  jury  was  sufficiently  supported 
by  the  testimony  of  Collins.  It  is  a  matter  of  ^rave  doubt 
whether  the  defendant  was  entitled  to  the  instruction  in  its 
favor  on  this  subject  which  was  given  by  the  trial  court. 

Some  evidence  was  offered  by  the  defendant 

8.  btidbnce  :  ma-    ^^^  rejected  by  the  court  on  the  part  of  the 
teriaiity.  secretary  at  the  home  office  as  to  what  he 

would  have  done  if  he  had  known  the  facts 
disclosed  by  this  record.  Complaint  is  made  of  such  rejec- 
tion. We  find  no  error  in  that  regard.  The  defendant  wa?? 
under  no  burden  of  showing  what  it  would  have  done.    Its 
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only  burden  was  to  show  a  breach  of  some  condition  of  the 
policy. 

Other  questions  pressed  again  in  argument  were  fully 
disposed  of  on  the  former  appeal.  We  find  no  prejudicial 
error.     The  judgment  below  is,  accordingly, — AfPirm^d. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


S.  Li.  Collins  Oil  Co.,  Appellant,  v.  La  Rub  Perbinb  et  al.. 

Appellees. 

TAXAnON:    Distrass  and  Bale— Umitation.    Taxes  may  be  collect- 

1  ed  by  distress  and  sale  under  execution,  eyen  after  the  lapse 
^  of  five  years  from  the  entry  on  the  treasurer's  books. 

TAXATION:    Cancellation  of  Interest  and  Penalties.    Failure  to  pay 

2  taxes  within  four  years  after  the  close  of  the  year  in  which 
the  books  are  first  turned  oyer  to  the  treasurer  ipso  facto  can- 
cels all  interest  and  penalties.  [But  now  see  Ch.  79,  Acts  36 
6.  A.  (1915).] 


Appeal  from  Lucas  District  Court. — C.  W.  Vermilion, 

Judge. 

February  16,  1920. 

Suit  to  enjoin  the  collection  of  taxes  by  distress  and 
sale  under  execution.  There  was  a  decree  dismissing  the 
petition,  and  rendering  judgment  against  plaintiff  for  costs. 
It  appeals. — Modified  cmd  affirmed. 

Hichmcm  d  Wells  and  Yonder  Ploeg  d  Johnson,  for  ap- 
pellant. 

B.  W-  Drake,  for  appellees. 

EvANS^  J. — The  defendant  Perrine,  as  treasurer  of  Lucas 
County,  issued  an  execution  against  the  plaintiff  for  the  col- 
lection ot  unpaid  taxes  appearing  upon  the  treasurer's  books 
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for  the  years  1912, 1913, 1914, 1916, 1916,  and  1917,  making 

a  total  tax  of  |261.28,  and  penalties  thereon  amounting  to 
(71.86.  The  execution  was  placed  in  the  hands  of  defend- 
ant Wyland,  as  constable,  who  served  the  same  by  levy  upon 
certain  property  of  the  plaintiff.  It  averred  that  the  taxe^s 
for  each  of  the  said  years  were  illegal  and  void,  because,  in 
each  year,  the  assessor  assessed  the  property  of  the  plaintiff 
at  a  valuation  higher  than  was  warranted  by  the  facts ;  and 
that  the  assessor  failed  in  each  year  to  give  to  the  plaintiff 
any  notice  of  the  assessment. 

As  to  the  taxes  of  1912  and  1913,  the  plaintiff  pleaded 
that  the  tax  for  each  of  said  years  and  the  penalties  thereon 
were  barred  by  lapse  of  time,  in  that  the  principal  tax  could 
not  be  collected  after  five  years,  and  in  that  no  penalties  or 
interest  could  be  collected  after  the  expiration  of  four 
years. 

As  to  the  l^ality  of  the  assessment,  the  trial  court 
found  against  the  plaintiff  upon  the  facts*  The  evidence 
is  not  presented  to  us  in  the  abstract,  and  no  claim  of  re- 
versal  is  asked  on  this  feature  of  the  case.  The  claim  of 
reversal  is  directed:  (1)  To  the  tax  of  1912,  both  prindiMil 
and  penalty  on  the  ground  that  more  than  five  years  had 
elapsed;  (2)  to  the  penalty  upon  the  tax  of  1913,  on  the 
ground  that  more  than  four  years  had  elapsed  before  the 
issuance  of  the  execution. 

I.  Does  the  authority  of  the  county  treasurer  to  col- 
lect taxes  by  distress  and  sale  under  execution  cease  after 
the  expiration  of  five  years  from  the  date  when  such  taxes 

were  entered  upon  the  treasurer's  books? 
1.  taxatioh  :  dia-    The  only  proposition  really  presented  or  ar- 
umitation.  gued  in  appellant's  brief  is  that  "the  stat- 

ute of  limitations  operates  to  bar  an  action 
brought  by  the  county  to  recover  taxes  when  such  action  is 
not  commenced  within  five  years.''  This  proposition  may 
be  freely   conceded.    This  concession,  however,  does  not 
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avail  appellant  as  suflScient  ground  of  reversal.    This  is  not 

an  ttction  to  recover  taxes  on  omitted  property.    It  is  an 

action  by  the  plaintiff  itself,  to  restrain  the  use  of  process 

for  the  collection  of  delinquent  taxes  by  distress  and  sale. 

The  plaintiff  has  presumptively  had  its  day  in  court,  and 

the  original  validity  of  the  tax  is  conclusively  adjudicated. 

The  trial  court  held  that  the  county  treasurer  may  issue 

process  to  collect  delinquent  taxes,  even  after  the  expiration 

of  five  years.    It  did  not  hold  that  an  action  to  recover  taxe<3 

might  not  be  barred  after  five  years.    It  clearly  devolves 

upon  appellant  to  meet  that  Eblding  of  the  trial  court  by 

appropriate  point  and  ground  of  reversal.    It  does  not  meet 

such  holding  to  show  that  an  action  to  recover  is  barreil 

within  fcve  years.    So  far  as  this  holding  of  the  trial  court 

is  concerned,  therefore,  there  is  nothing  before  us.    Nor  do 

we  know  of  any  statute  running  counter  to  the  holding  of 

the  trial  court  at  this  point. 

II.  It  remains  to  consider  whether  the  penalties  for 
the  years  1912  arid  1913  are  barred.  Section  1391,  Code 
Supplement,  1913,  provides : 

^'No  penalty  or  interest  shall  be  collected  upon  taxe^ 
remaining  unpaid  four  years  or  more  from  the  thirty-first 
day  of  December  of  the  year  in  which  the  tax  books  con- 
taining the  same  were  first  placed  in  the 
^'  ^t£tiiS"of  S°'  ^^^^^  0^  tt^  county  treasurer." 

iStei  """^  ^°'  Pursuant  to  this  provision  of  the  stat- 

ute, the  appellant  contends  that  the  col- 
lection  of  the  penalties  is  fully  barred  after  the 
expiration  of  four  years.  The  trial  court  construed 
the  statute  to  mean  only  that  additional  penalties 
should  not  accrue  after  four  years,  and  not  that  penalties 
accrued  within  four  years  should  be  deemed  remitted  or 
barred.  The  collection  of  penalties  for  four  years  on  the 
taxes  of  1912  and  of  1913  was,  therefore,  sustained.  If  the 
statute  above  quoted  could  be  deemed  ambiguous,  the  con- 
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struction  adopted  by  the  trial  court  has  in  it  a  quality  o? 
reasonableness.  The  language  of  the  statute,  however,  is 
very  direct  and  sweeping,  and  it  is  difficult  to  say  that  it 
presents  any  ambiguity.  It  appears  to  have  been  over- 
looked by  counsel  on  both  sides  that  this  section,  as  orig- 
inally enacted,  was  construed  by  this  court  in  Beecher  v. 
Board  of  Supervisors,  50  Iowa  538.     It  was  there  said : 

"The  law,  in  effect,  provides  that  the  interest  and  pen- 
alties are  collectible  within  four  vears,  and  not  afterward. 
It  operates  as  a  statute  of  limitations.  ♦  •  ♦  They 
[penalties]  are  not  collectible  after  the  expiration  of  four 
years.  The  officer  negligently  fails  to  make  the  collection 
within  that  time,  and  thereby  the  county  loses  the  money.'' 

The  foregoing  construction  was  put  upon  the  language 
of  the  statute  in  its  original  form,  which  was  not  identical 
with  its  present  form.  The  form  of  the  statute  at  that  time, 
as  above  construed,  was  as  follows: 

"That  in  all  cases  where  the  county  treasurer  in  any 
county  in  this  state  •  ♦  •  has  for  four  years  or  more 
neglected  to  collect  said  tax  by  distress  and  sale  of  i)er- 
sonal  property  or  real  estate,  upon  which  said  tax  is  a  lien, 
it  shall  be  the  duty  of  the  board  of  supervisors  of  the  conr- 
ty  to  remit  all  of  the  penalties  and  interest  that  may  have 
accrued  on  such  delinquent  taxes,  on  the  payment  by  the 
person  liable  for  the  same  of  the  original  amount  of  such 
tax."    Chapter  29,  Acts  of  the  Fifteenth  General  Assembly. 

It  will  be  noted  that  the  statute,  as  thus  originally  en- 
acted, was  predicated  upon  official  neglect,  and  contained  a 
mandate  to  the  board  of  supervisors  "to  remit  all  of  the  pen- 
alties and  interest  that  may  have  accrued  on  such  delin- 
quent taxes;"  also,  that  such  remission  was  conditioned 
upon  the  payment  of  the  principal  tax. 

The  present  form  of  the  statute,  as  we  have  above  set 
it  forth,  was  adopted  in  the  Code  of  1897.  It  eliminated  all 
qualifying  conditions  as  to  official  neglect  or  payment  of  the 
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principal  sum.  Instead  of  directing  the  board  of  super- 
yiaora  to  remit  penalties  and  interest,  the  statute  itself  re- 
mitted them  by  forbidding  their  collection  after  four  years. 
We  think  it  clear  that  the  statute  in  its  present  form  is 
even  more  direct  and  emphatic  than  the  original  enactment. 

In  view  of  the  construction  put  upon  the  original  en- 
actment in  the  Beecher  case,  we  do  not  think  that  the  statute 
in  its  present  form  will  bear  a  construction  less  favorable 
to  the  taxpayer.  The  direct  declaration  that  *%o  penalty 
or  interest  shall  be  collected  upon  taxes  remaining  unpaid 
four  years  or  more"  must  be  construed  to  mean  that  ^^no 
penalties  or  interest  shall  be  collected  upon  taxes  remain- 
ing unpaid  four  years  or  more." 

This  statute  has  in  it  a  quality  of  salvage  and  a  touch 
of  mercy.  If,  after  four  years  of  oflScial  effort  with  the  whip 
and  prod  of  penalties  and  the  duress  of  distraint,  collec- 
tion yet  fails,  then  the  statute  reverses  its  method  by  reduc- 
ing the  load,  instead  of  increasing  it;  somewhat  as  sailors 
jettison  cargo  to  save  the  remnant  and  the  ship,  or  as  the 
ox  driver  drops  his  long-used  goad,  and  salves  its  perfora- 
tions in  the  rump  of  the  sick  ox.  We  recognize  some  incon- 
gruity in  applying  this  simile  to  an  oil  company.  But  the 
statute  does  not  differentiate.  The  plaintiff  has  stood  the 
statutory  test,  and  may,  therefore,  be  deemed  legally  impe- 
cunions.  Be  that  as  it  may,  we  reach  the  conclusion  that 
penalties  and  interest  are  not  collectible  upon  the  taxes  of 
1912  and  1913,  under  the  statute  then  in  force.  For  the 
later  statute,  see  Chapter  79,  Acts  of  the  Thirty-sixth  Gen- 
eral   Assembly    (Section  1391,   Supplemental   Supplement, 

1915). 

To  this  extent,  the  appellant  is  entitled  to  relief,  and 
the  judgment  of  the  lower  court  will  be  modified  accord- 
ingly ;  otherwise,  it  is  affirmed. — Modified  and  affirmed. 

Wbavkb^  C.  J.,  PBBSTON'and  Salinger,  J  J.,  concur. 
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CuETis  &  Barkbr  et  al.,  Appellees,  v.  Central  Univbrsity 

OP  Iowa,  Appellant. 

COLLEGES  AND  X7NIVEBSITIES:     Conditional  Donation^—Bover- 

1  sion.  An  incorporated  Institution,  which,  through  its  articles, 
promises  to  remain  permanently  under  the  management  of  a 
named  religious  denomination,  may  not  accept  a  donation  made 
on  the  basis  of  its  said  articles,  and  subsequently,  even  in  good 
faith,  in  view  of  unforeseen  difficulties,  amend  its  articles  and 
turn  its  institution  over  to  a  different  religious  denomination, 
and  escape  the  enforcement  of  a  provision  in  the  instrument  of 
gift  for  the  reverting  of  the  gift  to  the  dpnors,  In  case  of  such 
change  of  management. 

CONTRACTS:    Donation  to  Religions  Body— Violation  of  Conditiona. 

2  Articles  of  donation  reviewed,  and  held  not  to  permit  the  re- 
ligious institution  receiving  the  gift  to  violate,  even  in  good 
faith,  the  terms  of  the  gift 

GIFTS:     Besdsslon  for  Breach  of  Condition.    Whether,  under  the 

3  particular  terms  of  a  gift  to  a  religious  institution,  the  gift 
would  revert  to  the  donors  beqause  of  the  failure  to  exact  a 
bond  of  the  financial  officer  of  the  institution,  as  required  by 
the  terms  of  the  gift,  quaere, 

CONTRACTS:     Consideration— -Loss  of  Bights  and  Acquisition  of 

4  Benefits.  Loss  of  rights  by  one  party  and  the  acquisition  of 
benefits  by  another  party  afford  ample  consideration  for  a  con- 
tract. So  held  as  to  a  series  of  instruments  pertaining  to  a 
gift  to  a  religious  institution. 

TBIAL:    Waiver  of  Trial  at  Law.    Permitting  law  issues,  without 

5  objection,  to  be  tried  along  with  equitable  issues,  is  a  waiver 
of  trial  by  jury. 

TRUSTS:    Merger  of  Legal  and  Equitable  Title.    Legal  and  equita- 

6  ble  titles  in  the  same  trust  property  will  not  be  held  to  merge, 
when  to  so  hold  would  nullify  the  purpose  of  the  parties  and 
destroy  the  power  to  create  conditions  or  reservations. 

TBUSTS:    Cy  Pres— Inapplicability.    A  donee  who  has  deliberately 

7  deprived  himself  of  the  power  to  carry  out  the  conditions  at- 
tached to  donor's  gift  may  not  take  cover  under  the  doctrine 
of  cy  pres — conceding,  arguendo,  that  such  doctrine  prevails  in 
this  state. 
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Appeal  frcnn  Marion  District  Court. — Obobgb  B.  Lynch, 

Judge. 

Fbbruabt  16,  1920. 

Action  in  equity  to  recover  money  set  apart  or  donat- 
ed to  defendant  by   Curtis  &  Barker.     The  action  was 
brought  by  the  heirs  and  representatives,  who  claim  that 
the  money  reverts  to  them,  because  of  a  breach  of  the  con- 
ditions  of  the  contract    The  trial  court  gave  plaintiffs  judg- 
ment for  $13,693.56,  with  interest  from  April  20,  1916,.that 
being  the  amount  still  remaining  in  tHe  hands  of  the  de- 
fendant on  that  date.    Defendant  appeals. — Affirmed. 

Oeorge  W.  Crosner,  Qeorge  O.  Oaass,  and  Nourw  A 
Nourse,  for  appellant. 

S.  F.  Prauty,  for  appellees. 

Prbston,  J.— Plaintiffs  i^ed  for  about  |52,000,  the  to- 
tal amount  of  the  donation.    Numerous  grounds  were  as- 
signed originally  by  phdntifls,  and  relied  upon  as  consti- 
tuting breach  of  the  contract ;  but  a  part  of 
the  funds  donated  were  used  for  running  ex- 
penses of  the  university,  and  to  pay  press- 
ing debts,  with  the  consent  of  Curtis  & 
Barker,  so  that  appellees  concede  that,  as  to 
a  part  of  the  fund,  there  was  a  waiver.    They  also  con- 
cede there  was  a  failure  of  proof  as  to  other  grounds,  the 
parties  being  both  now  deceased.    Appellees  now  rely  on 
three  grounds,  which,  stated  briefly,  are  that  defendant 
turned  over  the  school  to  the  management  and  control  of 
another  denomination,  of  different  faith  and  religious  ten- 
ets;   that  it  diverted  and  abandoned  the  school  at  Pella, 
and  transferred  its  fund  to  a  competing  institution,  located 
elsewhere,  and  did  not  require  a  bond  for  the  safe  preserva- 
tion of  the  fund,  as  expressly  required  by  the  articles  of 
donation.    There  is  little,  if  any,  dispute  in  the  evidence  on 
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the  main  issues.  It  is  mostly  record  testimony.  The  de- 
fendant was  incorporated  under  the  laws  of  Iowa  in  1853, 
as  a  corporation  not  for  pecuniary  profit,  as  a  literary  and 
theological  institution,  to  promote  the  interests  and  incul- 
cate the  doctrine  of  the  Baptist  denomination,  and  its  in- 
stitution was  located  at  Pella,  Iowa.  Its  articles  of  incor- 
poration provide,  among  other  things: 

"The  name  and  style  of  this  corporation  shall  be  the 
^Central  University  of  Iowa,  and  its  object  shall  be  the  es- 
tablishment, holding  and  government  of  a  literary  and  theo- 
logical institution  in  Pella,  under  the  particular  auspices 
of  the  Baptist  denomination,  yet  offering  equal  advantages 
to  all  students  having  the  requisite  literary  and  moral 
qualifications  irrespective  of  denomination  or  religious  pro- 
fession. It  shall  have  perpetual  succession,  and  fill  its  own 
vacancies;  establish  by-laws  and  make  all  rules  and  regu- 
lations in  accordance  with  law  and  these  articles^  and  in 
general  may  do  all  acts  which,  are  necessary  and  proper 
to  carry  into  effect  the  object  of  the  corporation. 

"Article  4th.  Board  of  Trustees.  The  government  of 
the  university  shall  at  all  times  be  vested  in  a  board  of 
trustees  which  shall  consist  of  thirty  members;  and  one 
third  of  whom  and  not  more  than  one  half  shall  be  minis- 
ters of  the  Baptist  denomination  in  good  standing  and  full 
fellowship,  and  twenty-four  at  least  members  of  tbe  Baptist 
church  in  good  standing  and  full  fellowship. 

"Article  5th.  Classes  of  Trustees.  The  board  of  trus- 
tees shall  be  divided  into  three  classes  to  be  numbered  1st, 
2d,  and  3d.  The  term  of  the  first  class  shall  expire  in  one, 
the  second  in  two,  and  the  third  in  three  years  from  date 
and  the  members  of  any  class  may  be  eligible  to  re-election. 

"Article  7th.  Future  Election.  Hereafter  all  elections 
to  the  board  of  trustees  shall  be  made  from  year  to  year 
by  the  trustees  themselves,  and  elections  always  to  be  made 
by  a  ballot  vote  of  three  fourths  of  the  members  pree^it  at 
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the  annual  meeting  convened  by  due  notice  three  months 
befoi^  the  time. 

"Article  8th.  Officers  of  the  Board.  The  board  shall 
choose  from  its  own  members  annually  and  as  often  at^ 
may  be  necessary  a  president  of  the  board,  a  vice-presi- 
dent^  a  secretary,  a  treasurer  and  three  other  members  who 
together  shall  constitute  an  executive  committee  whose 
duty  it  shall  be  to  carry  out  the  design  of  this  incorpora.- 
tion  in  accordance  with  the  provisions  of  these  articles  and 
the  laws  of  Iowa. 

"Article  9th.  Amendments.  The  board  of  trustees 
shall  have  power  at  any  regular  meeting  to  amend  these 
articles  provided  due  notice  shall  have  been  given  to  all  the 
members  of  the  proposed  amendment  and  it  shall  pass  by 
an  affirmative  vote  of  a  majority  of  the  board,  except  that 
part  of  Article  2d  which  defines  the  object  of  this  incor- 
poration, and  that  part  of  Article  4th  which  requires  24  of 
the  members  of  the  board  to  be  members  of  the  Baptist 
churches  and  which  parts  shall  be  unalterable." 

Later,  the  articles  of  incorporation  were  renewed  for 
50  years  from  1893. 

For  a  good  many  years  prior  to  1916,  and,  as  we  under- 
stand the  record,  as  early  as  1881,  propositions  had  been 
pending  at  intervals,  and  efforts  made  to  abandon  the  school 
at  Pella,  and  move  it  to  Des  Moines.  In  1915,  the  board  of 
education  of  the  Northern  Baptist  Convention  had  a  meet- 
ing in  Chicago,  at  which  they  requested  the  Reformed 
Church  in  America  to  take  over  the  defendant  university, 
and  meetings  were  afterwards  held  to  consider  the  matter. 
A  witness  testifies: 

"I  do  not  know  how  often,  since  I  was  elected  treasur- 
er, in  1900,  down  to  1916,  that  either  the  Des  Mioines  Bap- 
tist College  or  the  educational  board  of  the  Northern  Bap- 
tist Convention  stirred  up  this  question  of  turning  over 
the  assets,  or  part  of  them,  but  quite  frequently. 
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'^Q.  Is  it  not  a  fact  that  they  were  constantly  agitating 
that  question,  that  Pella  turn  over  these  assets  to  Des 
Moines  College,  or  the  educational  board,  and  cease  its 
operation?  A.  Well,  they  did  not  put  it  in  that  broad 
statement.  Q.  They  were  more  polite  about  it?  A.  They 
were  quite  diplomatic.  Q.  Was  that  the  substance  of  what 
they  asked  you?  .  A.  That  was  the  substance  of  it  Q. 
What  is  the  fact  as  to  whether  or  not,  during  those  years 
down  to  1916,  you  resisted  that  influence?  A.  We  did; 
strongly.  Q.  What  is  the  fact  as  to  whether  you  under- 
stood this  arrangement  in  1916  to  be  practically  an  order 
from  the  Northern  Baptist  Association,  or  educational 
board,  to  turn  over  those  things?    A.  Yes,  sir.'* 

The  Northern  Baptist  Association  is  a  suggestive  body, 
not  a  governing  body.  But  it  is  the  highest  body  of  the 
Baptist  church  in  the  north.  It  aj^ears  that  both  H.  G. 
Curtis  and  E.  6.  Barker,  constituting  the  firm  of  Curtis  & 
Barker,  were  students  at  the  Central  University  at  the  time 
of  the  breaking  out  of  the  war,  and  enlisted  in  the  army. 
At  the  close  of  the  war,  Curtis  returned  to  the  university, 
and  completed  his  education.  Then  Barker  engaged  in 
farming.  Curtis  was  a  lawyer.  Both  were  deeply  interest- 
ed in  the  school,  and  were  active  in  its  upbuilding.  They 
made  many  contributions,  prior  to  the  one  in  controversy. 
It  is  claimed  by  plaintiffs  that  Curtis  &  Barker  were  aroused 
by  the  talk  of  removal,  and  conceived  the  idea  that  they 
would  donate  shares  of  stock  in  a  silver  mine,  an  enter- 
prise in  which  they  were  engaged.  At  any  rate,  on  August 
26,  1881,  Curtis  &  Barker  made  a  written  proposal  to  the 
defendant  university,  as  follows : 

"In  consideration  of  the  love  and  affection  for  our  Alma 
Mater,  we  the  undersigned,  hereby  agree  that  we  will  set 
apart  and  donate  for  the  use  and  benefit  of  the  Central 
University  of  Iowa,  at  least  60,000  shares  of  the  capital 
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stock  of  the  Plomosa  silver  mine^  sitnated  in  the  itate  of 
Sonoray  republic  of  Mexico. 

^^ And  we '  further  agree,  in  order  to  make  the  same 
available  and  valuable  to  the  universitj,  that  we  will  cause 
the  sale  of  so  much  of  said  stock  as  shall  seem  advisable 
after  consultation  with  the  chancellor  of  the  coll^e^  and 
turn  the  net  proceeds  to  the  use  of  the  school. 

^^The  said  donation  by  us  to  be  for  such  special  pro- 
fessorships or  work  or  fund  or  purpose  and  on  such  rea- 
sonable conditions  as  we  may  name  when  formally  present- 
ed to  the  board. 

''And  the  same  to  be  taken  and  accepted  in  lieu  of  and 
in  full  discharge  of  all  our  obligations  to  the  univendlyy  in 
other  words,  all  former  donations  and  obligations  to  be  de- 
ducted from  the  total  amount  otherwise  covered  by  this 
gift  and  are  4!anceled  hereby. 

''We  further  desir^  to  say  that  we  regard  this  property 
*  mainly  as  dedicated  to  the  university  and  desire  only  to  re- 
tain such  an  interest  as  will,  when  the  mine  is  developed, 
enable  us  in  common  with  those  who  invest,  to  reap  some 
benefit  from  the  enhanced  value  and  of  the  proceeds  to 
cover  actual  expenses  of  placing  the  mine,  working  the 
same  before  company  is  organized  and  to  cover  all  expens- 
es on  account  of  the  mine  previous  thereto  and  time  spent 
in  leferraice  thereto. 

«  "And  of  the  balance,  if  any,  we  will  be  still  mindful 
of  the  needs  of  the  college  and  act  as  we  are  prospered  in 
the  enterprise  with  the  same  liberalily  with  which  the  fore- 
going plan  and  purpose  is  seconded  by  the  other  friends 
of  Christian  education  and  of  the  Central  Univendly. 

"Trusting  that  all  our  efforts  herein  may  be  eminently 
socceBsfal. 

"It  is  further  understood  and  agreed  that  at  least  |30,- 
000  shall  be  applied  to  the  college  funds  from  the  sales  of 
the  first  60,000  shares." 
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It  does  not  appear  that  there  was  any  formal  accep- 
tance of  this  proposal  by  the  university,  but  counsel  for  both 
sides  concede  that  it  acquiesced  therein.  The  sale  of  stock 
was  begun  soon  after  this,  and  about  |11,800  was  realized 
from  the  disposition  of  stock,  and  turned  over  and  used 
by  the  university  in  payment  of  running  expenses  and 
debts,  prior  to  the  written  instrument,  dated  September  10, 
1883,  executed  by  Curtis  &  Barker,  as  follows: 

"Conditions  of  the  Curtis  and  Barker  donation  to  the 
Central  University  of  Iowa. 

"Know  all  men  by  these  presents  that  we  the  under- 
signed, H.  G.  Curtis  and  E.  G.  Barker  for  and  in  considera- 
tion of  the  love  and  affection  we  bear  our  cherished  Alma 
Mater,  the  Central  University  of  Iowa,  have  made  and  by 
these  presents  do  make  and  confirm  unto  said  Central  Uni- 
versity of  Iowa,  a  donation  to  the  permanent  fund  thereof 
of  the  net  sum  of  forty-eight  thousand  five  hundred  and 
nineteen  dollars  and  ninety  cents  (148,519.90)  in  cash  and 
good  notes  accepted  by  the  chancellor  thereof  and  the  sum 
of  three  thousand  three  hundred  and  ninety-four  dollars 
(13,394.00)  in  stock  of  the  Plymosa  Mining  Company,  valu- 
ed at  two  dollars  (f2.00)  per  share  making  a  total  of  fifty- 
one  thousand  nine  hundred  and  thirteen  dollars  and  nine- 
ty cents  (151,913.90)  all  now  in  the  hands  of  the  chancel- 
lor which  is  donated  upon  and  subject  to  the  following  ex- 
press terms  and  conditions  by  the  donors  and  to  be  formal- 
ly placed  in  the  treasurer  of  the  college  on  the  acceptance 
of  the  same  with  the  conditions,  by  the  board  of  trustees. 

"I.  The  said  sum  to  be  a  part  of  the  permanent  fund 
of  the  college  to  be  known  and  designated  as  the  Curtis 
and  Barker  fund  shall  be  kept  distinct  from  the  other 
funds  of  the  college,  and  the  principal  sum  to  be  sacredly 
held  and  no  part  of  it  to  be  in  any  manner  consumed  by  or 
for  the  use  of  the  university  and  in  no  case  shall  it  be  liable 
for  the  debts,  defaults,  liabilities  or  obligations  of  the  uni- 
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versity  nor  of  the  donors,  but  shall  be  kept  on  interest  well 
secured  and  the  interest  may  be  used  for  the  benefit  of  the 
school. 

"II.  The  said  university  shall  under  no  pretence  ever 
be  removed  from  the  city  of  Pella  in  Marion  County,  Iowa, 
but  shall  be  kept  and  maintained  there. 

"III.  After  the  A.  D.  1885  the  work  of  instruction 
done  and  actually  maintained  and  performed  in  and  by  said 
university  in  its  several  college  departments  must  be  as 
good  as  and  in  all  respects  equal  to  the  average  college 
work  in  the  colleges  of  Iowa.     * 

"IV.  Curtis  and  Barker  shall  each  have  the  right  to 
nominate  the  occupants  of  the  chairs  bearing  their  names 
respectirdy,  subject  to  the  approval  of  the  15oard  of  trus- 
tees by  confirmation. 

"V.  Curtis  and  Barker  shall  have  the  right  to  name 
each  chair  which  is  endowed  in  whole  or  in  part  by  the 
said  funds  so  contributed  by  them  and  they  may  designate 
what  chairs  shall  be  benefited  thereby  and  the  amount  to  be 
applied  to  each  but  less  than  five  thousand  dollars  (|5,000.- 
00)  applied  to  one  chair  shall  not  give  the  right  to  name 
the  chair,  and  until  such  designation  is  made  by  them  the 
fund  may  (or  the  income  therefrom  rather)  be  used  for 
the  benefit  of  the  whole  school  or  faculty  as  the  board  of 
trustees  shall  deem  best  for  the  general  good. 

"VI.  The  safe-keeping  of  this  fund  being  of  prime  im- 
portance to  all  parties,  the  board  of  trustees  shall  have  a 
special  watchful  and  advisory  care  of  it  and  are  enjoined  to 
exercise  special  vigilance  and  to  this  end  shall  also  require 
of  the  officers  and  agents  who  have  the  custody  and  invest- 
ment thereof  a  bond  or  bonds  in  a  penalty  or  amount  deem- 
ed sufficient  by  the  executive  board  to  secure  the  whole 
amount  liable  to  come  into  their  hands  with  good  and  suf- 
ficient sureties  to  be  approved  by  the  board  conditioned  up- 
on the  faithful  performance  of  their  duties  in  all  respects 


308         Curtis  &  Barker  v.  Central  Univ.         [188  Iowa 

touching  said  fund,  said  bond  to  run  to  the  university  and 
to  be  for  its  benefit  or  the  benefit  of  Curtis  and  Barker  as 
their  interests  may  appear. 

"VII.  Said  donors  or  either  of  them,  their  represen- 
tatives, agents  or  attorneys  shall  have  the  right  to  an  in- 
spection of  the  books  and  vouchers  relating  to  said  fund 
at  any  time  and  full  statements  of  the  condition  of  the 
funds  shall  be  rendered  Curtis  and  Barker  once  a  year  or 
oftener  if  demanded.  The  said  fund  shall  be  kept  in  a  sep- 
arate account  from  the  balance  of  the  funds  of  the  institu- 
tion and  losses  if  any  occurring  through  the  n^lect,  fault 
or  miscarriage  of  any  of  the  officers  or  agents  of  the  institu- 
tion or  otherwise  shall  be  made  good  to  this  fund  by  the 
university  so  far  and  to  the  extent  that  it  is  able  to  do  so 
and  its  assets  that  may  be  legally  used  for  such  purpose 
will  allow.  * 

"VIII.  Approval  is  hereby  given  of  the  loan  ,of  seven 
thousand  five  hundred  dollars  ({7,600.00)  of  said  funds 
while  in  the  hands  of  the  chancellor  and  before  covered  in- 
to the  treasury  of  the  university  to  the  Plomosa  Mining 
Company  and  that  the  notes  and  securities  given  by  said 
company  shall  be  and  hereby  are  accepted  and  considered 
as  part  of  this  fund  and  shall  be  held  by  the  college  instead 
of  cash  received  by  the  chancellor  and  when  paid  by  said 
company  shall  then  be  subject  to  all  conditions  herein  and 
this  condition  and  disposition  of  so  much  of  this  fund  is  an 
express  condition  of  this  donation  by  the  donors. 

"IX.  The  income  from  dividends  on  the  said  Plomosa 
stock  (viz.,  the  three  thousand  three  hundred  and  nine- 
ty-four dollars  |3,394.00)  shall  be  held  and  be  disposed  of 
the  same  slb  interest  on  loans  and  the  proceeds  from  stock 
hereafter  sold  shall  be  a  part  of  said  fund  and  be  subject 
to  the  same  conditions  but  shall  not  be  sold  except  with  the 
consent  of  the  donors. 

"The  foregoing  amounts  being  in  full  of  the  proposed 
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donation  of  Curtis  and  Barker  of  proceeds  of  sixty  thous- 
and shares  of  Plomosa  mining  stock. 

^'The  failure  to  comply  with  any  of  the  foregoing  con- 
ditions or  in  the  execution  of  any  of  the  aforesaid  trusts 
in  good  faith  reasonable  consideration  being  made  for  un- 
avoidable  delays  and  unforeseen  contingencies  shall  work 
a  forfeiture  of  the  said  fund  and  the  whole  thereof  shall 
be  at  once  the  property  of  Curtis  and  Barker  upon  the  dec- 
laration of  said  failure  by  them  or  either  of  them  and  shall 
be  payable  to  them,  their  heirs,  representatives  or  assigns, 
but  shall  not  in  any  case  be  liable  to  any  creditors  of  the 
donors  or  either  of  them.'' 

These  conditions  were  accepted  by  the  university  on 
September  10, 1883. 

The  institution  continued  in  full  control  of  the  Baptist 
denomination  until  about  June  6,  1916,  when,  as  plaintiffs 
claim,  the  property  in  controversy  and  the  buildings  were 
turned  over  to  the  control'  of  the  Reformed  Church  in 
America,  and  the  remainder  of  its  properly  was  turned  over 
to  the  American  Baptist  Educational  Society,  to  be  used 
in  connection  with  the  property  of  the  Des  Moines  College, 
in  establishing  and  endowing  the  Central  Collie,  a  Baptist 
institution,  located  at  Des  Moines,  Iowa.  The  Reformed 
Church  of  America  has  a  central  body — ^the  Presbyterian 
system  of  government.  Its  teachings  are  not  the  same  as 
the  Baptist  Church.  The  Baptists  have  no  higher  body  to 
which  they  are  responsible.  The  Dutch  Reformed  church 
in  America  and  the  Baptist  church  are  separate  organiza- 
tions. There  was  turned  over  to  the  Northern  Baptist  As- 
sociation  |5,000  in  securities  and  over  |100,000  in  individ- 
ual subscription  notes,  part  of  them  to  the  endowment  fund. 
All  the  notes  that  were  held  by  the  Central  University,  ex- 
cept the  Curtis  &  Barker  fund,  were  so  turned  oyer.  Later, 
and  upon  the  amendment  of  the  articles  and  the  turning 
over  of  the  said  funds,  the  defendant  university  prooeed- 
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ed  to  raise  another  endowment  fund,  and,  since  1916,  |96,- 
000  has  been  raised,  or  subscriptions  therefor,  and  the 
total  fund,  including  the  Curtis  &  Barker  fund,  is  |110,000. 
This  f96,000  was  raised  principally  through  the  constitu- 
ency of  the  Reformed  Church  of  America  in  different  parts 
of  the  country.  On  the  date  last  given,  to  wit,  June  6, 
1916,  defendant,  for  the  purpose  of  effectuating  the  change 
of  property  and  control  of  the  institution,  as  plaintiffs  con- 
tend, undertook  to  amend  the  articles  of  incorporation, 
so  that  thQ  Reformed  Church  in  America  would  have  ab- 
solute control  of  the  institution.  They  first  amended  by 
striking  out  the  provision  in  the  original  articles,  whidi 
were  unalterable,  and  then,  in  later  articles  of  the  same 
instrument  of  amendment,  substituted  other  provisions 
therefor.  The  amended  articles,  so  far  as  now  material, 
are  as  follows: 

"1st.  That  Article  deven  (11),  be  amended  by  strik- 
ing out  the  following,  ^except  that  part  of  Article  Two  ^2) 
which  defines  the  object  of  this  corporation,  and  that  part 
of  Article  Four  (4)  which  requires  twenty-four  (24)  of  the 
members  of  the  board  to  be  members  of  the  Baptist  church- 
es, and  which  shall  be  unalterable.'  So  thaf  said  Article 
Eleven  (11)  when  amended  shall  read  as  follows:  'The 
board  of  trustees  shall  have  the  power  at  any  regular  meet- 
ing to  amend  these  articles,  provided  due  notice  shall  have 
been  given  to  all  members  of  the  proposed  amendment,  and 
it  shall  pass  by  an  affirmative!  vote  of  a  majority.' 

"2d.  That  Article  Two  (2)  be  amended  by  striking  out 
the  words  ^Baptist  denomination'  and  inserting  in  lieu 
thereof  the  words  *The  Reformed  Church  in  America,'  so 
that  Article  Two  (2)  when  amended  shall  read  as  follows: 
'The  name  and  style  of  this  corporation  shall  be  the  Central 
University  of  Iowa,  and  its  object  shall  be  the  establish- 
ment, holding  and  government  of  a  literary  and  theological 
institution  in  Pella,  Iowa,  under  the  particular  auspices  of 
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the  Reformed  Church  in  America,  yet  oflfering  equal  ad- 
vantages to  all  students  having  the  requisite  literary  and 
moral  qualifications,  irrespective  of  denomination  or  reli- 
gious profession.' 

"3fi.  That  Article  Four  (4)  be  amended  by  striking  out 
the  words,  'one  quarter  of  whom,  and  not  more  than  one 
half,  shall  be  ministers  of  the  Baptist  denomination  in  good 
standing  and  fellowship,  and  twenty-four  at  least  members 
of  the  Baptist  churches  in  good  standing  and  fellowship,' 
so  that  said  Article  Four  (4)  when  amended  shall  read  as 
follows:  'The  government  of  the  university  shall  at  all 
times  be  vested  in  a  board  of  not  more  than  si^fty-five  (65) 
nor  less  than  fifteen  (16)  trustees,  of  whom  the  president 
shall  be  a  member  ex  officio,  and  a  majority  of  whom  shall 
be  members  of  the  Reformed  Church  in  America,  in  good 
standing.' '' 

On  April  20,  1916,  plaintiffs  made  formal  written  dc: 
mand  for  a  return  of  the  fund  known  as  the  Curtis  &  Bar- 
ker fund,  under  the  instrument  entered  into  September  10, 
1883,  and  later,  in  writing,  specified  the  grounds  wherein 
it  was  claimed  that  defendant  had  failed  to  comply  with 
the  terms  and  conditions  of  the  contract.  Among  these 
grounds  were  the  three  before  set  out,  and  now  relied  on. 

The  board  of  trustees  is  now  under  the  control  of  the 
Reformed  Church  of  America.  The  president  of  defendant 
university  is  of  that  denomination,  and  nearly  all  of  its 
professors.  For  some  years  before  this,  the  professors  were 
not  all  members  of  the  Baptist  church,  nor  were  all  of  the 
trustees  of  that  faith.  It  is  being  conducted  and  supported 
by  the  Reformed  church,  to  teach  the  tenets  and  a'Svance 
the  cause  of  that  church.  The  buildings  and  equipment  still 
remain  in  Pella,  and  a  university  has  been  maintained  and 
oi)erated,  under  the  conditions  before  stated. 

For  a  better  understanding  of  the  situation,  some  oth- 
er circumstances  should  be  stated,  and  it  may  be  that  still 
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others  may  be  referred  to  later,  when  considering  the  dif- 
ferent points  argued.  It  further  appears  that  H.  G.  Cur- 
tis was  elected  a  trustee  of  defendant  university  in  1870, 
and  was  continuously  re-elected,  and  served  as  such  until 
his  death,  in  1901,  and  his  widow  was  elected  to  fill  his 
last  unexpired  term,  and  she  was  re-elected  for  the  term 
ending  June,  1906.  She  died  in  1904.  Mr.  Curtis  acted  for 
some  time  as  a  member  of  the  executive  committee  of  the 
board  of  trustees,  and  served  on  various  committees,  in- 
cluding the  finance « committee.  He  was  vice-president  for 
a  time,  and  to  some  extent  acted  as  attorney  for  the  uni- 
versity. He  removed  to  Atlantic  in  1875,  and  practiced  law 
there,  and  was  away  from  Pella  a  considerable  part  of  the 
time,  for  a  time  in  Massachusetts,  and  for  some  years  in 
Mexico,  engaged  in  mining.  E.  6.  Barker  was  elected  a 
trustee  in  1874,  and  served  until  1910.  He  also  acted  as  a 
member  of  different  committees.  He  died  after  this  suit 
was  commenced.  He  made  his  home  in  Madison  County  un- 
til about  1890,  except  a  year  or  two,  when  he  was  in  Colora- 
do. He  lived  in  Des  Moines,  after  returning  from  Colorado, 
and  sent  his  children  to  the  Des  Moines  College,  the  Baptist 
college  referred  to,  for  six  or  seven  years  after  1890.  At 
the  various  annual  meetings  of  the  trustees,  the  treasurer 
made  reports,  showing  the  condition  of  the  various  funds, 
including  the  Curtis  &  Barker  fund,  which  reports  were 
referred  to  an  auditing  committee  of  the  board  of  trustees. 
Mr.  Vanden  Berg  was  elected  treasurer  in  1900,  and  con- 
tinued in  that  office  until  the  time  of  the  trial.  He  was  not 
under  bond.  He  says  the  trustees  did  not  require  him  to 
give  bond.  As  treasurer,  he  was  continuously  in  charge 
of  the  Curtis  &  Barker  fund,  during  all  said  time,  and  was 
in  charge  of  it  at  the  time  of  the  trial.  He  says  he  was 
willing  to  give  bond,  had  it  been  required.  The  trustees 
who  acted  from  1881  to  1884  are  dead. 

1.  Appellees  contend  that  there  has  been  a  diversion  of 
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the  trust,  and  of  the  purposes  and  intentions  of  Curtis  & 
Barker,  who  contributed  the  fund  in  question,  which  is 
equivalent  to  and  has  the  effect  of  an  abandonment,  even 
though  the  buildings  remain,  and  a  college  is  still  condnct- 
ed,  under  different  control;  and  further,  that  the  articles 
of  incorporation,  as  they  existed  at  the  time  of  the  dona* 
tlon  in  question,  together  with  the  terms  of  the  donation 
and  the  acceptance  thereof  by  defendant,  constitute  a  con- 
tract. We  consider  these  the  more  important  questions  in 
the  case.  They  cite  the  celebrated  case  of  Trustees  of  Dart- 
mouth College  v.  Woodward,  4  Wheat.  518  (4  L.  Ed.  629). 
They  quote  from  that  case  as  holding  that  the  contract 
could  not  be  changed,  because  the  change  is  not  according 
to  the  will  of  the  donor,  and  is  subversive  of  that  contract 
on  the  faith  of  which  the  property  was  given.  They  con- 
tend that  the  instant  case  is  stronger  in  its  facts  than  the 
case  cited,  for  that  there,  there  was  no  express  provision  in 
the  charter  preventing  its  amendment ;  while  in  the  instant 
case  there  is  an  express  provision  preventing  changes  as  to 
the  purpose  and  control  in  the  articles  of  incorporation  of 
the  defendant.  In  the  note  in  4  L.  Ed.  (2d  Ed.,  Extra 
Ann.)  at  910  (1  Rose's  Notes  [Rev.  Ed.]  967)  it  is  said  of 
that  case: 

''Even  a  casual  exploration  of  the  perplexing  labyrinth 
of  subsequent  cases  wherein  its  holdings  have  been  ap- 
pllM  or  distinguished,  according  as  a  given  state  of  facts 
has  seemed  to  necessitate  judicial  acquiescence  or  evasion, 
will  leave  one  profoundly  convinced  of  the  entire  applica- 
\  bility  of  these  terms  ['the  great  case  of  Dartmouth  College 
V.  Woodward'].'^ 

And  further,  at  page  958,  that: 

''Most  familiar  among  the  principles  deemed  to  have 
been  laid  down  by  the  college  case  is  the  proposition  that 
a  corporate  charter  is  a  contract,  within  the  protection  of 
the  Federal  Constitution.    It  would  seem  strange  that  the 
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courts  Hhould  still  be  discussing  this  simple  doctrine.  Sure- 
ly, it  will  be'said,  three  quarters  of  a  century  should  suf- 
fice to  establish  and  define  the  application  of  so  plain  a 
proposition." 

Some  cases  are  given  in  the  note  where  the  cited  case 
has  been  distinguished.  Plaintiffs  also  cite  the  case  of  As- 
sociate Alumni,  etc.,  v.  General  Theo.  Seminary,  etc.,  26 
App.  Div.  144  (49  N.  Y.  Supp.  745),  as  in  point.  In  that 
case,  the  alumni  undertook  to  raise  a  fund  to  be  donated 
to  the  college,  which  was  donated  under  certain  terms  as 
to  its  use.  The  college  accepted  the  fund,  and  used  it  in 
accordance  with  the  terms  of  the  donation  for  several  years ; 
but,  after  ineffectual  negotiations  to  modify  the  conditions, 
the  college  sought  to  disregard  the  conditions  and  to  use 
the  fund  according  to  its  own  direction.    The  court  said: 

"But  it  is  urged  by  the  defendants'  counsel  that  the 
alumni  never  had  any  interest  in  or  to  this  fund ;  that  the 
fund  was  derived  from  contributions  made  by  individuals 
for  the  purpose  of  promoting  a  specific  part  of  the  defend- 
ants' work,  and  that,  therefore,  defendant  was  entitled  to 
take,^  hold,  use,  and  apply  the  fund  and  income  therefrom 
to  this  work,  irrespective  of  the  wishes  of  the  association ; 
that  there  was  no  consideration  for  the  limitation  imposed 
on  the  exercise  of  this  right  by  the  defendant;  that  the 
fund  did  not  belong  to  the  association,  and  that,  therefore, 
it  parted  with  nothing  on  the  faith  of  defendants'  agree- 
ment, or  its  assent  to  the  conditions  imposed  when  the 
fund  was  transferred.  We  are  at  a  loss  to  understand  how 
the  defendant  could  believe  or  hope  that  its  contentions  in 
this  respect  would  receive  the  sanction  of  any  court.  Hon- 
esty and  fair  dealing  requires,  when  one  person  has  received 
property  from  another,  under  an  agreement  that  he  will 
do  something  with  it,  that  he  should  do  as  he  agreed,  or 
else  return  the  property  to  the  one  from  whom  he  received 
it.    The  fund  was  offered  to  the  defendant  by  the  associa- 
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tion  on  eertain  conditions.  The  defendant,  in  order  that 
it  might  receive  the  fund,  assented  to  those  conditions,  and 
agreed  to  be  bonnd  by  them.  It  cannot  now  be  heard  to 
say  that  the  association  has  no  title  to,  or  interest  in,  this 
fund.  If  it  desired  to  make  snch  claim,  it  should  ha^ 
done  so  when  the  fund  was  offered,  and  not  after  it  had 
obtained  possession  of  it." 

But,  on  appeal  in  that  case,  the  judgment  was  modi- 
fied. See  Associate  Alumni,  etr.^  v.  (hnieral  Theo,  Sent., 
etc,  163  N.  Y.  417  (57  N.  E.  626).  In  that  case,  however, 
there  was  no  provision  that  the  fund  should  revert,  and 
the  court  expressed  no  opinion-  on  that  question.  The  con- 
dition alleged  to  have  been  violated  was  in  regard  to  the 
character  of  the  professorships,  and  the  right  of  donors  to 
nominate.  The  court  decreed  specific  performance,  and  that 
the  purposes  of  the  trust  should  be  carried  out.  There  was 
no  abandonment  or  diversion  to  the  extent  that  the  pur- 
poses of  the  donors  could  not  be  carried  out.  The  court 
did  say,  however,  in  that  case,  that  a  trust  might  entirely 
so  fail,  because  the  purpose  for  which  it  was  created,  be- 
came impossible  of  accomplishment,  that  the  fund  ought  to 
be  returned  to  the  donor.  They  cite,  also,  1  Beach  on 
Trusts  and  Trustees,  Section  349,  as  follows : 

^^here  a  charitable  trust  has  been  created,  and  the 
object  of  the  trust  unequivocally  designated  in  the  convey- 
ance, it  cannot  be  changed,  as  a  matter  of  convenience,  or 
with  a  view  to  increasing  the  value  or  usefulness  of  the 
charity,  even  by  the  consent  of  all  the  parties  in  being.  In 
a  case  relating  to  the  establishment  of  a  divinity  school  in 
connection  with  Harvard,  and  where  relief  was  sought  by 
the  corporation  of  the  college,  it  was  held  that  this  court 
cannot,  in  the  exercise  of  its  chancery  jurisdiction,  with- 
draw funds  given  by  individuals  to  the  corporation  of  Har- 
vard College,  in  trust  for  the  promotion  of  a  theological  edn 
cation  at  the  college,  or  for  the  benefit  of  a  divinity  school 
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attached  to  the  collie,  and  entrust  them  to  an  independent 
board  of  trustees,  to  be  applied  to  the  support  of  a  divinity 
school  not  connected  with  the  college,  merely  on  the  ground 
of  inconvenience  and  embarrassment  in  continuing  the  con- 
nection between  the  college  and  the  divinity  schiool." 

We  do  not  understand  appellant  to  dispute  this  l^al 
proposition.  Its  defenses  are  on  other  grounds.  It  con- 
tends that,  under  the  evidence,  there  has  been  no  abandon- 
ment, because  the  buildings  still  remain  in  Pella,  and  a  col- 
lege is  being  maintained,  and  under  the  same  name.  De- 
fendant further  contends  that  there  is  no  provision  for  for- 
feiture in  case  of  change  of  denominational  management  or 
auspices,  when  it  is  done  in  good  faith,  because  of  unfore- 
seen contingencies ;  that  the  instrument  of  date  September 
10,  1883,  in  so  far,  at  least,  as  its  forfeiture  clause  is  con- 
cerned, is  without  consideration,  and  that  it  did  not  change 
the  prior  proposal  of  donors;  that,  where  the  trustee  and 
the  cestui  que  trust  are  the  same,  the  title  merges;  that 
equity  will  not  enforce  a  forfeiture,  and  that  the  failure  of 
the  treasurer  to  give  bond,  under  the  circumstances,  is  not 
sufficient  ground  upon  which  to  decree  a  forfeiture. 

We  think  the  trial  court  rightly  held  that  the  fund  re- 
verted, because  of  the  violation  of  fKe  contract  by  the  de- 
fendant. By  the  amendment  to  the  articles  of  incorpora- 
tion, and  the  transfer  of  the  funds  and  the  control  to  other 
institutions,  the  purposes,  or  one  of  the  main  purposes,  of 
the  original  articles  of  incorporation  of  the  school,  and  of 
the  donation,  were  abandoned.  It  was  no  longer  a  Baptist 
school,  and  no  longer  under  the  control  of  the  Baptist  de 
nomination.  The  donation  clearly  creates  a  ^  trust,  which 
required  that  the  principal  should  be  held  intact,  and  the 
interest  used.  It  was  to  be  held  as  a  permanent  fund.  To 
determine  the  nature  and  scope  of  the  work,  we  turn  to  the 
charter,  and  the  terms  and  conditions  of  the  donation.  The 
charter  created  a  Baptist  institution,  and  provided  that  this 
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purpose  could  not  be  changed;  that  it  was  to  be  unalter- 
able. The  donors  desired  two  things:  First,  that  this  col- 
lege should  remain  under  the  control  of  the  Baptist  de- 
nomination; and  second,  that  it  should  not  be  remored 
from  Pella.  It  was  unnecessary  that  the  contract  or  con- 
ditions of  the  donation  should  refer  to  the  former,  be- 
cause that  was  covered  by  the  articles  of  incorporation. 
There  was  no  express  provision  in  the  charter  that  would 
prevent  the  removal  of  the  school  from  Pella.  This  was 
covered  by  the  conditions,  which  provide  that  the  institu- 
tion should  not  only  be  kept  at  Pella,  but  that  it  should  be 
maintained  there.  It  seems  to  us  that  it  is  not  material 
whether  the  change  was  made  by  the  defendant  itself,  on 
its  own  volition,  or  whether  it  was  done  at  the  suggestion 
of  the  Northern  Baptist  Association.  The  defendant  did, 
itself,  by  its  trustees,  make  the  changes  in  the  articles,  and 
turned  over  the  ^dowment  fund  and  the  control.  The  trust 
was  violated,  and  the  purposes  and  intentions  of  the  donors 
of  this  fund  frustrated ;  and  this  is  so,  even  though  defend- 
ant and  its  trustees  may  have  considered  that  they  were  act- 
ing for  the  best  interests  of  the  college  itself,  under  the  new 
management.  It  may  be  true,  as  contended  by  appellees, 
that  the  fund  would  revert  to  Curtis  &  Barker  and  plain- 
tiffs, as  their  successors,  without  the  clause  in  the  instru- 
ment so  providing,  because  the  fund  is  being  used  for  a  pur- 
pose for  which  it  was  not  designed.  But  it  seems  to  us 
unnecessary  to  discuss  this  question,  because  there  is  a  pro- 
vision in  the  writing  providing  that  it  shall  revert  In 
Starr  v,  Momingside  College,  186  Iowa  790;  we  had  a  case 
where  plaintiff  sought  to  recover  a  fund  because  of  the 
alleged  breach  of  conditions.  That  case  was  different  from 
the  instant  case  in  this :  that  there  was  no  condition  in  the 
gift  that  the  c^Il^e  should  remain  at  Charles  City,  and, 
upon  a  merger  with  another  institution,  the  purposes  and 
the  intention  of  the  donor  were  being  carried  out. 
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2.  It  is  thought  by  appellant  that  no  forfeiture  is  pro- 
vided for  change  of  denominational  management,  if  done  in 
good  faith  and  because  of  unforeseen  contingencies,  which 

are  provided  for  in  the  contract.    It  is  not 
2.  coNTBACTB :  do-  contended  by  appellees  that  they  are  asking 

nation   to   re-  ^      ^^^  ''  * 

viSuSf  *^*?  *       ^  forfeiture,  strictly  speaking,  but  that  the 
cQnditions.  fund  reverts  because  of  the  breach  of  condi- 

tions.    The  contract,  or  conditions  of  the 
donation,  provide  that: 

"For  failure  to  comply  with  any  of  the  foregoing  con- 
ditions, or  in  the  eicecution  of  any  of  the  aforesaid  trusts, 
in  good  faith,  reasonable  consideration  being  made  for  un- 
avoidable delays  and  unforeseen  contingencies,  shall  work  a 
forfeiture,"  etc. 

It  will  be  noticed  that  the  failure  to  comply  with  any 
of  the  foregoing  conditions  shall  work  a  forfeiture.  The 
latter  clause,  we  think,  had  reference  tc;  other  matters,  and 
that  the  parties  did  not  contemplate  that  the  fund  itself 
could  be  converted  to  another  use.  The  donation  provides 
that,  after  1885,  the  work  of  the  university  must  be  as  good 
as  and  equal  to  the  average  coll<^  work  in  the  colleges  of 
Iowa ;  also  the  naming  of  professors,  and  the  endowmi^it  of 
chairs,  etc.  It  seems  to  us  that  the  reference  to  unavoid- 
able delays  and  unforeseen  contingencies  applies  to  such 
last-named  matters.  The  fund  was  to  revert  upon  two  con- 
ditions :  First,  the  failure  to  comply  with  any  of  its  condi- 
tions ;  and  second,  the  failure  in  the  execution  of  the  trusts 
upon  which  the  funds  were  given. 

3.  As  to  the  failure  to  give  bond,  it  is  true  that,  under 
tibie  record,  the  trustees  did  not  require  the  treasurer  or  the 
party  in  charge  of  the  fund  to  give  bond.    It  may  be  that 

the  treasurer  would  be  excused,  but  it  was 

the  duty  of  the  trustees  to  require  bond. 

8ion  for  breach  It  is  thought  that  this  is  a  harmless  breach, 

of  condition.  "  ' 

in  that  the  fund  is  intact,  without  giving  a 
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bond.  That  may  be  so,  up  to  this  time ;  but,  if  appellant^ b 
contention  should  be  sustained,  that  there  is  no  reverter, 
and  that  the  trust  should  continue  in  the  future,  the  giving 
of  a  bond  would  doubly  secure  the  fund.  It  may  be  that 
this  is  not  of  as  great  importance  as  some  of  the  conditions, 
yet,  as  said  in  Moran  v.  Moran,  144  Iowa  451,  463 : 

''The  donee  is  under  no  compulsion  to  accept  the  gift. 
He  is  free  to  elect.  The  question  he  has  to  decide  is  the 
ordinary  one  which  arises  in  nearly  every  business  trans- 
action— whether  the  thing  offered  him  is  worth  the  price 
demanded.  He  may  attach  to  his  offer  such  lawful  condi- 
tions as  his  reason,  caprice,  or  malice  may  dictate,  btit  he  is 
dealing  with  his  own^  and  the  donee,  who  claims  the  benefit 
of  the  gift,  must  take  it,  if  at  all,  upon  the  terms  offered." 

See,  also,  Miles  v.  Milea,  168  Iowa  153,  161;  Rogers  i\ 
Lwu>,  66  U.  S.  253. 

4.  It  would  seem  that  there  was  suflScient  considera- 
tion. The  donors  parted  with  rights,  under  the  instrument 
of  September,  1883,  and  the  college  acquired  benefits.    It 

may  be  true,  as  contended  by  appellant, 

4.  coMTHACTs:        that  said  instrument  does  not  change  the 
tSS.^'tr^xi     prior  proposal.    The  first  instnmient  was 

and  acqplsltion  .  .  - 

of  benefits.         but  a  proposal,  and  it  reates  that  the  dona- 
tion is  upon  such  conditions  aa  they  may 
name  when  formally  presented  to  the  boards    The  later  in- 
strument simply  carries  out  the  provisions  of  the  proposal, 
and  is  the  final  and  real  contract. 

5.  Appellant's  next  proposition  is  that  equity  will  not 
enforce  a  forfeiture.  Under  this  head,  it  argues  further 
that  defendant,  in  its  answer,  pleaded  that  plaintiffs  have 

a  plain,  speedy,  and  adequate  remedy  at 

5.  tbul:  waiTer    law.    The  plaintiffs  asked  an  accounting,  so 
law.  that  the  action  was  properly  brought  in 

equity.     There  was  no  motion  to  transfer 
the  cause,  or  any  issue,  to  the  law  side.    It  was  tried  as  an 


^ 
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equitable  action.  Appellant  quotes  a  definition  of  forfei- 
ture as  ^'A  punishment  annexed  by  law  to  some  illegal  act 
or  negligence."  As  before  said^  this  is  not  so  much  a  ques- 
tion of  forfeiture  as  it  is  to  enforce  the  terms  of  a  con- 
tract which  has  been  violated.  The  donors  had  the  right 
to  attach  conditions  to  the  gift,  and  the  courts  will  grant 
relief  for  a  breach,  even  though,  as  contended  by  appellant, 
it  is  a  condition  subsequent,  which  is  to  be  strictly  con- 
strued. Appellees  contend  that  it  is  not  a  case  of  condition 
subsequent  at  all,  but  is  for  a  breach  of  an  express  pro- 
vision in  the  contract. 

6.  It  is  argued  by  appellant  that,  where  the  trustee 
and  the  cestui  que  trust  are  the  same,  the  title  merges,  and 
they  cite  SuHsher  v.  Swisher,  157  Iowa  66,  62,  and  cases 

from  other  jurisdictions.  Appellees  seem 
«•  ^^I'fg^f  «»•»-  to  concede  that  this  is  the  rule,  an4  it  is 
gttd  equitable  ^^^  p^|g  j^  some  cases.  But  appellees  con- 
tend that  the  trustee  and  the  cestui  are  not 
the  same,  because  the  trustees  held  the  fund  for  the  benefit 
of  the  collie  and  the  donors,  undcir  the  express  terms  and 
conditions  of  the  contract.  They  cite  39  Cyc.  244,  as  lay- 
ing down  the  rule  that  an  estate  or  interest  in  the  trust 
property  may  be  reserved,  or  result  to  the  creators  by  virtue 
of  the  provision  of  the  instrument  declaring  the  trust.  In 
the  Svnsher  case,  the  isame  person  holding  the  l^al  title  as 
grantee  in  a  deed  was  also  made  trustee  for  his  own  bene- 
fit, so  that  there  was  a  union  of  the  legal  and  equitable  title 
in  the  same  person,  and  other  such  circumstances.  There 
was  nothing  left  outstanding  upon  which  the  trust  or  dele- 
gated power  could  operate.  But  it  does  not  necessarily  fol- 
low that,  under  all  circumstances,  the  union  of  the  two  es- 
tates^ even  if  there  is  such  a  union  in  this  case,  works  a 
merger.  If  there  is  a  reason  for  keeping  the  estates  sei>- 
arate,  or  if  it  is  necessary  to  do  so  to  carry  out  the  pur- 
poses and  intentions  of  the  donors,  equity  will  prevent  a 
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merger.  Bherlook  v,  Thompaony  167  Towa  1,  11.  Here,  the 
instrnment  making  the  donation  and  stating  the  conditions 
thereof  reserved  in  the  donors  an  interest  and  created  a 
trust  for  the  benefit  of  the  college  and  for  their  own  benefit. 
To  hold  that  there  was  a  merger  wonld  nullify  the  purpos- 
es and  intentions  of  the  donors,  and  destroy  the  i>ower  to 
create  conditions  or  a  reversion. 

7.  It  is  thought  by  appellant  that  plaintiffs  have  waiv- 
ed the  breaches  complained  of  by  acquiescence,  negligence, 
and  otherwise,  and  that  their  cause  of  action  is  stale.  As 
said,  appellees  concede  that  there  has  been  a  waiver  as  to 
a  part  of  the  fund,  but  we  see  nothing  in  the  record  to  indi- 
cate a  waiver  as  to  the  fund  now  on  hand,  and  for  which  a  re- 
covery was  allowed.  Appellees  acted  promptly,  after  the  ar- 
ticles of  incorporation  were  amended,  the  property  trans- 
ferred, and  the  purpose  of  the  donors  changed. 

8.  There  is  some  suggestion  in  the  arguments  in  regard 
to  the  doctrine  of  cy  pres.    We  do  not  understand  appel- 
lant to  rely  on  that,  and  there  is  no  brief  point  on  that  sub- 
ject in  appellant's  brief.    The  argument  at 

7.  Trusts:  cy        this  point  is  mainly  by  appellees.     Under 

pres:  Inappli-  "  ^       *i       rr 

cabiuty.  such  circumstanccs,  we  shall  refer  to  the 

qnestion  but  briefly.  Appellees  cite  FtJfcitw 
r.  Severn,  127  Iowa  738,  Miller  v.  Chdttenden,  2  Iowa  315, 
Orant  v,  Saunders,  121  Iowa  80,  to  sustain  their  claim  that 
the  doctrine  is  rejected  in  this  state,  and  that  defendant 
may  not  take  this  property  and  divert  it  to  the  building  up 
of  an  institution  controlled  by  the  Reformed  church,  con- 
trary to  the  conditions  imposed  by  the  donors.  They  quote 
from  the  Chittenden  case  as  follows : 

"If  the  intention  of  the  donor  can  be  legally  executed, 
*  *  *  it  will  be  done,  but  if  this  cannot  be  accomplish- 
ed, the  claim  of  the  heir  will  not  be  defeated  by  appropriat- 
ing the  property  to  another  and  different  object.'^ 

Whether  or  not  the  doctrine  has  been  rejected,  we 

Vor*   188  lA.— 21 
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think  it  does  not  apply  in  this  case.  The  rule^  as  stated  in 
some  of  the  cases^  is: 

"The  doctrine  of  cy  pres  with  reference  to  charitable 
trusts  in  that,  where  a  definite  function  or  duty  is  to  be 
performed  which  cannot  be  done  in  exact  conformity  with 
the  plan  of  the  person  who  has  provided  therefor,  such 
function  or  duty  will  be  performed  with  as  close  approxima- 
tion to  the  original  plan  as  is  reasonably  practicable."  See 
note  to  Hadley  v.  For  see,  14  L.  R.  A.  (N.  S.)  49,  at  59; 
People  ex  rel.  Srmth  v,  BroAioher,  258  111.  604  (47  L.  B.  A. 
[N.  S.]  1015,  1021). 

It  occurs  to  ujs  that  defendant,  having  voluntarily  put 
it  beyond  its  power  to  carry  out  the  purposes  of  the  donors 
as  to  the  denominational  control  of  the  college,  is  not  in  a 
position  to  ask  that  this  fund  be  disposed  pf  ey  pres.  We 
do  not  understand  that  defendant  is  asking  that;  neither 
is  anyone  else.  If  that  were  done,  defendant  might  be  re- 
quired to  turn  it  over  to  some  other  institution,  such  as 
defendant  was  before  the  change.  There  is  no  other  such 
institution  at  Pella  to  which  it  could  be  turned  over.  The 
conditions  require  that  it  shall  be  maintained  at  Pella. 
The  fund  is  retained  by  the  defendant  for  purposes  other 
than  intended  by  donors,  and  contrary  to  the  conditions  of 
the  donatioff.  In  People  v.  Brcuucher,  supra,  it  was  hdd 
that  the  court  cannot,  upon  abandonment  of  the  use  of 
church  property  purchased  by  funds  donated  by  members 
of  the  society,  and  its  attempted  sale  by  the  surviving  mem- 
bers of  the  congregation,  require  the  application  of  the  pro- 
ceeds cy  pres,  if  no  other  organization  or  society  exists 
which  has  the  same  purposes  and  religious  belief  as  the 
society  to  which  the  property  belonged. 

We  are  of  opinion  that  the  trial  court  rightly  decided 
the  case,  and  the  judgment  is,  therefore, — Affirmed. 

Weaver,  0.  J.,  Evans  and  Salinger,  JJ.,  concur. 
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F.  F.  Fabingbr,  Appellant,  v.  M.  Van  Ds  HobF|  Appellee. 

LANDLOBD  AND  TENANT:    Belief  from  Forfeiture.    Equity  will 

1  relieve  from  the  forfeiture  of  a  lease  for  doing  exactly  what  the 
parties  had  agreed  on»  hut  which,  by  mutual  oveniight,  had 
heen  omitted  from  the  lease. 

EyiDENOB:    Parol  as  Affecting  Writing-— Avoidance  of  Forfeiture. 

2  Parol  evidence  is  admissible,  on  the  issue  of  the  forfeiture  of 
a  lease,  to  show  what  matters  were,  by  mutual  mistake,  omitted 
from  the  written  lease. 

LANDLOBD  AND  TENANT:    Waiver  of  Forfeiture.    A  lessor  who 

3  agrees  with  his  tenant  as  to  the  amount  of  damages  which  will 
fully  compensate  him  for  a  breach  of  the  lease  by  the  tenant, 
and  accepts  payment  from  the  tenant,  with  the  express  or  im- 
plied understanding  that  such  payment  settles  all  their  diffi- 
culties, may  not  thereafter  base  a  forfeiture  of  the  lease  on 
such  breach. 

Appeal  from  Sioux  District  Court. — G.  C.  Bbadlbt,  Judge. 

Fbbbuaby  16,  1920. 

Action  to  restrain  defendant  from  entering  on  certain 
land  or  interfering  with  plaintiflPs  possession  thereof^  and 
to  have  the  injunction  made  perpetual,  and  for  other  relief. 
On  hearing,  the  petition  was  dismissed,  and  plaintifiF  ap- 
peals.— Affirmed. 

Hatley  d  Van  de  Steeg,  for  appellant. 

Anthony  Te  Paske  and  Klay  d  Klo/y,  for  appellee.        ^ 

Ladd,  J. — I.  The  plaintiff,  being  the  owner  of  two 
quarter  sections  of  land,  sold  one  of  them  to  defendant  and 
his  father-in-law,  Bleinberg,  and,  on  April  3, 1919,  leased  the 
other  to  defendant  for  a  term  of  two  years,  beginning 
March  1,  1920,  at  the  annual  rental  of  |12  per  acre.  The 
lease  contained,  among  other  provisions,  the  following: 

"First.  All  manure  on  the  farm  up  to  March  1,  1920, 
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must  remain  and  be  hauled  on  this  farm  before  November 
1,  1919.    ♦    ♦    ♦ 

"Second.  If  the  second  party  shall  fail  to  cultivate 
said  premises  as  herein  agreed,  or  shall  fail  to  keep  any 
of  the  covenants  contained  in  this  lease,  or  shall  assign  this 
lease,  or  underlet  said  premises,  or  any  part  thereof,  then 
this  lease  shall,  at  the  election  of  the  first  party,  be  null  and 
void,  and  the  first  party,  or  his  l^al  representative,  shall 
have  the  right  to  take  possession,  using  such  force  as  may 
be  necessary,  with  or  without  process  of  law,  and  all 
damages  growing  out  of  the  failure  to  perform  any  of  the 
covenants  of  this  lease  shall  be  added  to  and  become  a  part 
of  the  rent  recoverable  as  rent.    •     •     • 

"Third.  The  second  party  shall  haul  out  and  distribute 
upon  the  poorest  soil  upon  said  premises  all  the  manure 
and  compost  suitable  to  be  used.^' 

About  August  6)  1919,  defendant  hauled  from  the  leas- 
ed premises  27  loads  of  manure,  and  spread  the  same  on  the 
land  he  had  purchased.     Because  of  this,  plaintiff  claims 

to  have  elected  to  treat  the  lease  as  '^ull 
1.  liANDLORD  AND    Qud  vold,"  uuder  the  clause  quoted,  and  to 

TENANT :   relief  '  17, 

rdture'^*^"  retain  possession.    That  a  forfeiture,  when 

the  lease  provides  for  re-entry  on  condition 
broken,  may  be  enforced  by  the  lessor,  may  be  conceded; 
but  this  does  not  obviate  that  other  rule  that  relief  against 
forfeiture  may  be  granted  for  mistake,  or  justifiable  reli- 
ance on  the  conduct  of  the  lessor,  or  on  waiver  of  forfei- 
ture. 1  Pomeroy  on  Equity  Jurisprudence  (4th  Ed.),  Sec- 
tions 451,  454,  et  acq. 

II.  The  defendant,  in  hauling  the  manure  on  his  own 
land,  breached  the  lease;  but  it  ought  not  to  be  said,  from 
the  record  before  us,  that  he  so  did  willfully.  The  plaintiff 
told  him  where  to  spread  the  manure,  but  it  is  deducible 
from  the  evidence  that  defendant  understood  him  to  have 
reference  to  the  two  thirds  thereof,  which  was  to  be  left  on 
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the  leased  premises.  Bleinberg  kept  tally  of  the  number  of 
loads  hauled,  and  more  than  two  thirds  of  the  manure  re- 
mained on  the  premises.  Plaintiff  testified  that,  when  he 
leased  the  land,  defendant  suggested  that  he  would  haul 
some  straw  thereon ;  that  he  should  have  part  of  the  man- 
ure; and  that  he  (plaintiff)  said  that  at  least  two  thirds 
should  remain  on  the  land,  and  that  he  finally  concluded 
to  arrange  the  matter  later.  On  cross-examination,  he 
swore  that : 

'^It  was  proTided  in  the  lease  that  two  thirds  of  the 
manure  should  go  to  my  nlace,  and  the  one  third  was  left 
unsettled.  That  should  depend  on  circumstances.  Q.  But 
that  was  part  of  the  agreement,  and  your  understanding 
was  that  the  manure  made  in  1921,  the  second  year  of  the 
lease,  he  could  leave  there,  without  hauling  it  off?  A.  Yes, 
sir.  Q.  Well,  I  said  you<  didn't  put  that  in  the  lease.  A. 
No,  sir.'* 

The  witness  further  related  that,  when  he  first  talked 
to  defendant  about  hauling  the  manure,  the  latter  contended 
that  he  was  entitled  to  one  third  thereof,  and  that  he  was 
to  haul  the  manure  in  1919  and  to  leave  the  manure  in  1921, 
and  that  he  was  entitled  to  one  third  of  the  manure;  that: 

^^othing  was  said  in  the  lease  about  Van  de  Hoef's 
right  to  leave  the  manure  made  in  1922  on  the  place ;  that 
was  the  agreement  between  us  on  the  3d  of  April,  when  we 
made  the  lease,  but  it  was  left  out.  I  can't  say  whether  it 
was  an  oversight,  forgotten,  or  what.  *  *  ♦  Q.  Now, 
you  say  you  wanted  this  lease  changed  because  you  didn't 
want  them  to  have  any  of  the  manure  made  on  the  place? 
A.  Tes,  sir.  Q.  And  you  had  agreed  in  this  lease  to  give 
them  one  third  of  it  and  to  keep  two  thirds  for  yourself? 
A.  Conditionally.  Q.  You  didn't  put  any  conditions  in  the 
lease?    A.  No,  sir,  but  I  was  to  have  two  thirds  of  it." 

This  evidence  was  drawn  out  without  objection,  and 
was  fully  corroborated  by  the  evidence  of  the  defendant  and 
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Bleinberg  as  to  the  agreement  that  ^^two  thirds  should  stay 

on  the  f  arm,  and  we  conld  have  one  third ;" 
2.  BviDBNCB :  parol  and  they  swore  that  this  was  agreed  to  un- 

a^  affecting 

writing :  avoid-    conditionally,  and  that  both  supposed  that 

ance  of  for- 

feitore.  the  lease  so  provided.    This  last  evidence 

was  objected  to,  for  that,  as  was  contended, 
it  tended  to  vary  the  terms  of  the  written  lease,  and  what- 
ever was  said  was  merged  therein.  The  objection  was  not 
tenable ;  for  the  evidence  waa  not  introduced  for  the  pur- 
pose of  modifying  the  language  of  the  lease,  but  to  show 
that  the  agreement  that  defendant  was  to  have  one  third  . 
of  the  manure  accumulated  during  the  term,  and  might 
haul  that  thereon  in  1919,  in  lieu  of  any  that  might  accumu- 
late during  the  second  year  of  the  term,  was  omitted  by 
mutual  mistake.  We  entertain  no  doubt  that  such  waa  the 
understanding;  that  there  was  no  condition  such  as  plain- 
tiff mentioned,  which  was  evidently  an  afterthought.  This 
is  the  more  apparent  from  the  fact  that,  immediately  after 
plaintiff,  with  Bergsma,  called,  and  tendered  defendant  the 
notes  he  had  executed  for  rent,  and  demanded  the  surren- 
der of  his  copy  of  the  lease,  the  latter  consulted  a  lawyer, 
and  learned,  for  the  first  time,  that  the  lease  contained  no 
provision  allowing  him  to  haul  to  his  own  premises  one 
third  of  the  manure.  That  a  court  of  equity  would  reform 
a  lease  on  such  a  showing,  there  can  be  no  doubt;  and,  if 
so,  it  is  equally  certain  that  such  a  court  will  relieve 
against  a  forfeiture  based  on  doing  precisely  what  had  been 
agreed  upon,  but  which,  through  mutual  mistake,  had  been 
omitted  from  the  lease.  See  note  to  MiiffimUs  v.  Kntcher- 
hooker  Ice  Co.,  112  Wis.  385  (69  L.  R.  A.  833,  849). 

III.    But  this  is  not  all.    One  Meines  accompanied  the 
defendant  and  Bleinberg,  to  aid  them  in  adjusting  defend- 

■ 

ant's   differences   with   plaintiff.     The    latter  swore  that 
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Hemes  informed  him  that  defendant  admit- 

3.  LAjfDLOEo  AND    ted  he  had  been  wronff  in  hauling  the  ma- 

er  oi  forfeiture,  nure,  and  wanted  to   make  it  right,  and 

spoke  of  getting  the  farm  again ;  tliat,  after 
some  talk,  he  (plaintiff)  responded  that  ^we  will  settle  the 
manure  question  first,  and  then  we  will  talk  about  the  farm 
afterwards;"  whereupon  |122  was  agreed  to  be  the  value 
of  the  manure,  and  for  such^  amount,  defendant  gave  him 
a  check;  that  he  refused  to  write  on  the  check,  at  Blein- 
berg's  request,  '^settled  in  full,"  because  the  check  was  for 
the  manure  alone ;  and  that  he  then  said,  ^Tou  can't  have 
the  place  back  unless  you  sign  a  new  lease  and  a  new 
contract  with  provisions  in  it;"  that  Meines  wanted  to 
know  ^^whj  I  wanted  a  new  contract,"  and,  upon  hearing 
the  explanation,  Bleinberg  became  angry,  and  left,  and  the 
defendant  soon  followed;  and  that,  in  company  with  two 
others,  he  called  on  defendant,  three  days  later,  and  ten- 
dered to  him  the  rent  notes,  and  demanded  the  surrender 
of  the  lease;  but  that  defendant  declined  to  talk.  On  the 
other  hand,  Meines'  version  of  the  affair  was  that,  in  the 
conversation,  he  explained  that  defendant  admitted  that  he 
had  done  wrong,  and  wanted  to  make  it  right,  and  pay  the 
damages ;  that,  at  first,  plaintiff  didn't  want  to  listen ;  that 
he  would  rather  have  the  contract  voided;  but  that,  after 
Meines  had  talked  20  or  80  minutes,  telling  him,  ^^  he  was 
a  good  American  citizen,  he  ought  to  give  the  boys  another 
chance,"  that  they  made  a  mistake,  but  they  didn't  know 
any  better,  and  that  they  couldn't  read  American,  and  after 
he  talked  to  him  about  half  an  hour,  he  came  to  this  con- 
clusion: *TVell,  I  guess  1  better, — I  guess  we  better  put  a 
value  on .  the  manure,  and  let  them  pay  for  it ;"  whereupon 
he  (Meines)  remarked  that  it  was  the  only  thing  to  do; 
that  they  then  agreed  upon  the  value  of  the  manure,  and 
Meines  finally  said  to  defendant,  ^'I  guess  you  better  write 
a  check  for  it,  for  the  full  amount,  and  be  done  with  it;" 
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that,  after  they  agreed,  Mr.  Faringer  invited  them  into  the 
house,  and  they  "talked  very  friendly,  and  Mr.  Van  de  Hoef 
pulled  out  his  check  book  and  threw  it  on  the  table,  and 
Mr.  Faringer  wrote  out  a  check,  and  Van  de  Hoef  signed 
it,  and  then  I  asked  Mr.  Faringer  to  put  on  the  back  of  the 
check,  ^settlement  in  full,'  in  regard  to  the  manure  ques- 
tion, and  I  don't  know  if  he  completed  that  or  not,  but  I 
saw  him  write  something  oh  it."  The  witness  further  ex- 
plained that  plaintiflP  then  isaid,  "I  want  the  contract 
changed  now,"  to  which  the  witness  responded  that  he 
"thought  it  was  a  little  too  late,  because  we  got  a  settlement 
in  full  for  the  mistake  the  boys  made.  That  was  all  agreed 
to,  and  we  didn't  talk  so  very  much  more  about  it,  because 
we  were  satisfied  we  had  paid  for  what  we  had  done."  On 
cross-examination,  the  witness  was  asked  : 

.  "Didn't  Mr.  Faringer  say  to  you,  We  will  settle  the 
manure  first,  and  then  we  will  see  about  the  farm  after- 
wards?' A.  No,  sir.  Q.  At  no  time?  A*  At  no  time.  Q. 
What  was  you  trying  to  get  him  to  do?  A.  To  settle  the 
mistake  of  the  manure,  and  for  them  to  say  what  was  right. 
Q.  And  he  told  you  that,  when  you  got  the  manure  ques- 
tion settled,  then  you  would  talk^  about  making  a  new  con- 
tract?   A.  I  didn't  hear  that." 

The  defendant  testified  that  the  plaintiff  did  not  say 
he  wanted  to  change  the  contract  until  after  the  check  had 
been  given.  Undoubtedly,  plaintiff  indicated  to  Meines, 
when  he  first  began  to  talk,  that  he  wanted  to  have  the 
contract  voided;  but,  without  reservation,  proceeded  to 
estimate  the  value  of  the  manure,  and  received  payment 
therefor,  which  covered  fully  all  the  damage  he  had  sufltered 
by  reason  of  the  breach  of  the  condition  in  the  lease.  De- 
fendant paid  for  the  manure  in  the  belief  that  that  was  all 
that  was  required,  and  Meines'  statement  that,  ''if  the  old 
man  had  not  been  in  such  a  hurry,  I  would  like  to  see  the 
thing  finished,"  is  not  explained,  but  doubtless  referred  to 


\ 
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plaintiff's  contention  that  another  lease  should  be  executed. 
The  law  seems  to  be  well  settled  that,  where  damages 
resulting  from  a  breach  are  paid  in  full,  without  impairing 
the  obligations  or  benefits  under  the  lease  in  any  manner, 
such  payment  will  be  deemed  a  waiver  of  the  breach,  and 
forfeiture  may  not  be  insisted  on.  True,  as  contended,  for- 
feiture will  not  be  relieved  against  where  the  condition  is 
merely  collateral,  and  the  damage  consequent  on  the  breach 
is  not  liquidated,  or  may  not  be  ascertained.  Bee  3  Story 
on  Equity  Jurisprudence  (14th  Ed.),  Section  1734  et  seq. 
But  this  does  not  obviate  the  rule  that  the  lessor  may 
agree  upon  the  damages  to  be  paid,  and  that  receipt  there- 
of will  waive  the  forfeiture.  In  a  note  to  O'Gontyor  v.  Tiw- 
mermann,  (Neb.)  24  L.  B.  A.  (N.  S.)  1063,  will  be  found 
a  collection  of  cases  in  which  the  forfeiture  was  waived. 
See,  also,  Little  Rock  Qnmite  Co.  v.  Shall,  59  Ark.  405  (27 
S.  W.  562) ;  Blank  v.  Independent  Ice  Co.,  153  Iowa  241. 
Here,  the  parties  met,  the  day  after  plaintiff  had  first  called 
the  defendant's  attention  to  the  fact  that  the  written  lease 
did  not  permit  liim  to  haul  any  of  the  manure  on  his  land ; 
and,  the  following  day,  the  parties  entered  into  an  agree- 
ment fixing  the  amount  of  the  damages,  which  defendant 
then  paid,  and  plaintiff  received.  Though  plaintiff  con- 
tends that  this  was  done  with  an  understanding  that  the 
lease  was  forfeited,  he  is  contradicted  by  three  witnesses, 
and  we  «r^  not  inclined  to  interfere  with  the  conclusion  of 
the  trial  court  that  the  latter  were  the  more  credible,  and 
that  the  amount  agreed  upon  was  for  the  reparation  of  any 
wrong  done.  That  the  value  of  the  manure  taken  away 
would  amount  to  complete  reparation  can  make  no  differ- 
ence, if  the  parties  really  intended  that  such  payment 
should  reimburse  the  defendant  for  all  damages  consequent 
upon  the  breach  of  the  condition.  Had  the  payment  been 
for  the  manure  hauled  away  only,  and  so  understood  by  the 
parties^  and  without  thought  of  adjusting  of  differences. 
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generally,  the  receipt  of  payment  therefor  probably  would 
not  have  amounted  to  a  waiver  of  the  right  to  forfeit  the 
lease,  for  that  the  tenant,  under  the  terms  of  the  lease  as 
written,  was  liable  for  the  value  of  the  property  taken,  even 
though  forfeiture  were  effective.  See  Johnson  v.  Electric 
Park  Amusement  Oo.^  150  Iowa  717.  The  evidence,  how- 
ever, was  such  that  the  court  might  well  ^have  found  that 
payment  was  in  reparation  of  all  consequences  of  the 
breach.  Undoubtedly,  plaintiff  said  something  about  treat- 
ing the  lease  as  voided;  but,  realizing  that  he  might  not 
obtain  payment  for  damages  while  insisting  on  forfeiture, 
he  proceeded  with  negotiations,  and,  in  his  attempt  to  ob- 
tain money  for  the  manure,  lost  sight  temporarily  of  the 
large  increase  in  the  rental  values  sought  (he  had  leased 
the  land  before  the  trial  at  f 20  per  acre) ,  and  settled  with 
the  defendants,  with  good  reason  to  suppose  that  they  were 
acting  with  the  understanding  that  they  were  adjusting  all 
differences  between  them.  See  Section  4617  of  the  Code. 
We  discover  no  error  in  the  record,  and  the  decree  of  the 
district  court  is — Affirmed. 

Wbavbe,  C.  J.,  Gatnor  and  Stevens,  JJ.,  concur. 


First  National  Bank  op  Marengo,  Appellee,  v.  John  M. 

Athby,  Appellee,  et  al.,  Appellant. 

PRINCIPAL  AND  AOENT:    Bights  and  Inabilities  as  to  Third  Per- 

1  sons — ^Bepudiation  of  Acts  of  Agent.  A  principal  may  not  re- 
pudiate the  acts  of  his  agent*  as  being  in  excess  of  authority, 
while  he  retains  the  fruits  of  the  unauthorized  act. 

APPEAL  AND  EBBOB:    Bevlew— Harmless  Error-— Error  Favorable 

2  to  Appellant.  In  an  action  on  a  note,  where  it  is  claimed  that 
the  defendant  was  a  surety  only,  and  that  the  principal  maker 
had,  without  his  authority,  filled  in  plaintifTs  name  as  the 
payee,  the  same  having  been  blank  when  the  note  was  ipade,  an 
instruction  making  the  question  of  excess  of  authority  by  the 
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principal  controlling,  and  defeating  the  note,  even  though  the 
defendant  had  received  the  full  benefit  of  its  proceeds,  waa 
more  favorable  to  the  defendant  than  he  deserved,  and  was, 
therefore,  error  of  which  he  could  not  complain. 

APPEAL  AND  BBBOB:    Harmless  Ezror— Befosal  of  Special  Inter- 

3  rogatory.  The  refusal  of  a  special  interrogatory  which  was  a 
proper  one,  and  might  well  have  been  given,  was  without  prej- 
udice, where,  under  the  Instructions  given,  the  verdict,  as  ren- 
dered against  the  appellant,  could  not  have  been  rendered  with- 
out a  finding  against  him  on  the  requested  interrogatory. 

APPBAL  AND  B3SB0B:    Hannless  Brror—Failnre  to  Show  Nature 

4  of  Answer  Songht.  Where  the  record  does  not  disclose  what  the 
testimony  of  the  witnesses  would  have  been,  where  objections 
to  questions  were  sustained,  the  Supreme  Court  will  not  con- 
sider the  alleged  error  on  appeal. 

Appeal  from  Iowa  District  Court, — R.  P.  Howbll,  Judge. 

OCTOBBB  23,   1919. 

Behbarinq  Denied  February  16,  1920. 

Suit  upon  a  promissory  note  against  the  two  defend- 
ants as  joint  makers.  The  only  defense  interposed  was  by 
the  defendant  Murphy.  The  defense  was  that  he  was  surety 
only,  and  that,  after  he  had  attached  his  signature  to  the 
note,  the  name  of  the  payee  was  inserted  therein,  without 
his  consent  or  authority.  There  was  trial  to  a  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.  The  defendant  Mur- 
phy appeals. — Affirmed. 

SulUvan  d  Kirhy  and  W.  E.  Wallace^  for  appellant. 

Stapleton  d  Sta/pleton,  for  appellee. 

EvANS^  J. — The  note  in  suit  is  for  f240,  and  is  dated 
September  8, 1911.  It  was  duly  signed  by  both  defendants, 
while  it  was  blank  as  to  the  name  of  the  payee.  The  defend- 
ant Ath^y  presented  the  same  in  such  condition  at  the  plain- 
tiff bank,  for  the  purpose  of  negotiation.  With  his  consent, 
the  name  of  the  plaintiff  was  inserted  as  payee,  and  the  same 
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was  then  and  there  delivered  to  the  bank,  in  consideration 
of  the  payment  by  the  bank  to  Athey  of  f240.  Murphy 
pleaded  as  a  defense  that  he  signed  the  note  as  surety  for 
Athey,  and  that  he  consented  only  that  the  name  of  tbe  Ger- 
man-American Savings  Bank,  or  that  of  the  People's  Sav- 
» 

ings  Bank,  might  be  inserted  therein  as  payee,  and  that  he 
especially  instructed  Athey  not  to  insert  the  name  of  plain- 
tiff bank  as  payee. 

The  plaintiff  pleaded  in  reply,  in  substance,  that  Mur- 
phy was  not  a  surety  on  the  note,  but  was  the  beneficiary  of 
the  loan  to  be  obtained  thereon;  that  he  was  a  principal 
signer,  and  not  a  surety,  in  that  this  method  had  been  adopt- 
ed by  Murphy  and  Athey,  whereby  Murphy  was  to  pay  the 
note,  and  thereby  to  discharge  a  debt  of  f240  owed  by  him 
to  Athey.  Only  two  issues  of  fact  presented  by  the  plead- 
ings were  contested  in  the  evidence.    These  were : 

1.  Did  Murphy  instruct  Athey  not  to  insert  the  name 
of  the  plaintiff  as  payee  in  the  note? 

2.  As  between  Murphy  and  Athey,  was  Murphy  a  sure- 
ty, or  was  he  the  principal  debtor? 

The  general  contention  for  the  appellant  is  that  only 
the  first  of  the  above  questions  was  material,  and  that  an 
affirmative  finding  thereon  would  be  conclusive  of  the  case 
in  favor  of  Murphy.  The  more  important  errors  assigned 
are  centered  upon  this  proposition. 

Before  proceeding  to  consider  the  specifications  of 
error,  we  may  as  well  set  forth  here  certain  portions  of  the 
record  which  form  the  principal  storm  center  of  the  appeal. 
The  claim  that  Athey  violated  his  instructions  in  permit- 
ting the  name  of  the  plaintiff  to  be  inserted  as  payee  of  the 
note  is  based  upon  the  following  testimony  of  Murphy: 

"At  the  time  I  signed  it,  the  note  was  not  made  payable 
to  anyone.  John  Athey  brought  the  note  to  me  to  be  signed. 
At  that  time,  I  told  Mr.  Athey  the  note  should  be  made 

r 

payable  to  the  Gterman-Ameriean  Savings  Bank  of  Marengo. 
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He  came  to  me  and  wanted  me  to  help  him  get  that  mnch 
money^  and  I  told  him  my  credit  was  taken  up  at  the  First 
National  Bank,  and  I  couldn't  do  it  there,  and  he  said  he 
had  made  arrangements  to  get  it  at  the  German-American 
Sayings  Bank.  I  told  him  I  was  willing  to  help  him  get  it 
at  the  German- American  Savings  Bank,  or  the  People's  Sav- 
ings Bank  of  Marengo,  and  I  told  him  he  might  fill  in  the 
name  as  payee  in  the  note  of  either  the  German-American 
Sayings  Bank  or  the  People's  Savings  Bank.^' 

Tbis  claim  rests  also,  as  a  matter  of  law,  upon  Section 
306(Kal4,  Code  Supplement,  1913,  of  the  Negotiable  Instru- 
ments Act,  as  follows: 

"See.  3060-al4.  Where  the  instrument  is  wanting  in 
any  material  particular,  the  p^*son  in  possession  thereof 
has  a  prima-facie  authority  to  complete  it  by  filling  up  the 
blanks  therein.  And  a  signature  on  a  blank  paper  deliv- 
ered by  the  person  making  the  signature  in  order  that  the 
paper  may  be  converted  Into  a  negotiable  instrument  oper- 
ates as  a  prima-facie  authority  to  fill  it  up  as  such  for  any 
amount.  In  order,  however,  that  any  such  instrument  when 
completed  may  be  enforced  against  any  person  who  became 
a  party  thereto  prior  to  its  completion,  it  must  be  filled  up 
strictly  in  accordance  with  the  authority  given  and  within 
a  reasonable  time.  But  if  any  such  instrument,  after  com- 
pletion, is  negotiated  to  a  holder  in  due  course  it  is  valid 
and  effectual  for  all  purposes  in  his  hands,  and  he  may  en- 
force it  as  if  it  had  been  filled  up  strictly  in  accordance  with 
the  authority  given  and  within  a  reasonable  time.:' 

The  testimony  of  Murphy,  both  on  the  question  of  his 
instructions  to  Athey  and  on  the  question  of  suretyship,  was 
contradicted  by  the  testimony  of  Athey.  According  to  the 
testimony  of  Athey,  he  was  not  limited  in  his  authority  as 
to  the  selection  of  the  payee;  and  furthermore,  the  negotia- 
tion of  this  note  was  the  method  adopted  by  the  makers,  to 
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enable  Murphy  to  pay  Athey  a  debt  due  him  for  the  amount 
of  the  note. 

The  trial  court  gave  the  law  of  the  case  to  the  jury  in 
Instructions  Nos.  2  and  3,  as  follows: 

**2.  Now,  the  defendant  Murphy  in  this  case  claims  that, 
at  the  time  he  signed  this  note,  he  informed  Athey  that  he 
did  not  want  the  note  given  to  the  First  National  Bank, 
and  that  he  did  not  want  the  name  of  the  First  National 
Bank  filled  in.  The  burden  of  proof  is  upon  the  defendant 
Murphy  to  establish  this  claim  of  his  by  a  preponderance 
of  the  evidence;  and,  if  he  has  shown  you,  by  a  preponder- 
ance of  the  evidence,  that,  at  the  time  he  signed  the  note,  he 
informed  Atb«y  that  he  did  not  want  the  name  of  tbe  First 
National  Bank  filled  in  as  payee,  then  you  are  instructed 
that  the  plaintiff  in  this  action  cannot  recover  upon  this 
note,  unless  it  is  allowed  to  recover  on  account  of  some  of 
the  grounds  hereinafter  stated ;  but  if  the  defendant  Murphy 
has  failed  to  establish  his  claim,  tben  you  are  instructed 
that  the  plaintiff  is  entitled  to  judgment  as  against  the  de- 
fendant Murphy  for  the  full  amount  of  the  note. 

^^3.  The  plaintiff,  as  a  further  claim  against  the  defend- 
ant Murphy,  says  that,  on  or  about  the  8th  day  of  Septem- 
ber, 1911,  Murphy  was  indebted  to  Athey  in  the  sum  of  f240, 
growing  out  of  the  transaction  of  buying  and  shipping  some 
stock,  and  Murphy  agreed  with  Athey  to  make  out  a  note  for 
that  amount,  with  the  payee  left  blank,  so  that  Athey  could 
fill  in  the  name  of  the  payee  and  get  the  money  on  said 
note,  and  that  the  note  in  suit  was  given  by  Murphy  under 
those  conditions.  The  defendant  Murphy  denies  this  claim 
of  the  plaintiff.  Now,  you  are  instructed  that  the  burden 
of  proof  is,  upon  the  plaintiff  to  establish  the  claim  made 
by  it  in  this  paragraph  of  these  instructions  by  a  prepon- 
derance of  the  evidence,  and  if  the  plaintiff  has  shown  you, 
by  a  preponderance  of  the  evidence,  that  Murphy  signed  the 
note  under  the  conditions  claimed  by  plaintiff,  as  set  out 


Feb.  1920]         Fiest  Nat.  Bank  v.  Athby.  335 

in  this  paragraph  of  these  instructions,  that  then  and  in  - 
that  event  plaintiff  would  be  entitled  to  recover  in  this  ac- 
tion the  full  amount  of  said  note,  unless  the  defendant  M^Jt/r- 
phy  has  shown  you  by  a  preponderance  of  the  evidence  that^ 
at  the  time  he  signed  said  note,  he  did  so  with  the  agreement 
or  understanding  with  Athey  that  the  name  of  the  First 
National  Bank  was  not  to  he  filled  in  in  said  note.'' 

With  so  much  of  the  record  before  us,  the  specifica- 
tions of  error  may  be  discussed  without  undue  elaboration. 

I.  Murphy  will  be  referred  to  herein  as  though  sole 
defendant.  He  moved  to  strike  so  much  of  plaintiff's  reply 
as  took  issue  with  his  allegation  of  suretyship,  and  which 
pleaded  afSrmatively  that,  as  between  him  and  Athey,  he 
was  the  principal  debtor.  The  general  ground  of  this  mo- 
tion was  that  such  matter  was  immaterial  and  irrelevant, 
and  not  pertinent  to  any  material  issue  in  the  case.  It 
will  be  noted,  from  what  has  already  been  said  concerning 
the  record,  that  the  defendant,  by  Ills  answer,  first  tendered 
issue  on  the  question  of  his  suretyship.  The  reply,  both  in 
its  denial  and  in  the  affirmative  matter,  was  responsive  to 
the  defendant's  allegation  of  suretyship.  The  defendant, 
in  his  answer,  treated  the  question  of  suretyship  as  material 
to  his  defense.  If  material,  the  matters  pleaded  in  the  reply 
contradictory  thereto  were  necessarily  material,  also.  It 
is  true,  however,  that  the  issue  thus  made  by  answer  and 
reply  was,  in  a  sense,  collateral  only  to  the  main  issue.  The 
main  issue  was.  Was  the  name  of  the  payee  inserted  in  the 
note  without  the  authority  of  the  defendant?  The  mate- 
riality of  the  question  of  suretyship  was  that,  if  the  defend- 
ant was  surety  only,  then  the  law  of  the  case  was  wholly 
contained  in  Section  3060-al4  of  the  Negotiable  Instruments 
Act,  above  quoted.  On  the  other  hand,  if  the  defendant,  as 
between  him  and  Athey,  was  the  principal,  and  not  a  surety, 
then  the  law  of  the  cade  was  not  wholly  contained  in  said 
section.    If  it  were  true  that  the  defendant  was  the  prin- 
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eipal,  in  that,  as  testified  by  Athey,  the  note  was  negotiated 
with  the  mutual  purpose  of  both  makers  to  enable  the  de- 
fendant to  pay  his  debt  to  Athey,  then  another  rule  of  law 
controls  the  rights  of  the  parties.  In  such  event,  the  de- 
fendant was  the  borrower,  and  Athey  was  his  surety.  In 
the  negotiation  of  the  note,  the  defendant  ^as  the  principal, 
and  Athey  the  agent.  The  defendant  concedes  that  Athey 
had  a  limited  authority  to  insert  the  name  of  the  payee. 
His  complaint  is  that  Athey  exceeded  his  authority,  and 
violated  express  instructions. 

Ordinarily,  it  is  true  that  an  agent  cannot  bind  his 
principal  by  acts  which  exceed  his  authority.  But  this  rule 
has  many  qualifications.    Concededly,  Athey  was  the  agent 

of  the  defendant  for  the  purpose  of  filling 

^*  AoiNT^righfi*^    into  the  blank  space  the  name  of  some  payee. 

as  to  third  per-    Goncededly,  also,  it  was  expected  that  he 

sons :   repudia- 
tion of  acts        should  receive  the  borrowed  money  from  the 

of  agent.  . 

payee,  whose  name  should  be  inserted. 
Athey  did  cause  to  be  inserted  the  name  of  a  payee,  and, 
pursuant  thereto,  he  received  from  such  payee  the  full  face 
value  of  the  note.  If  Athey's  testimony  is  true.  Murphy 
got  the^  full  benefit  of  the  money  so  received,  in  that  it  was 
applied,  in  accord  with  the  agreement  between  the  two 
makers,  to  the  satisfaction  of  Murphy's  debt  to  Athey.  If 
Athey  exceeded  his  authority  by  inserting  the  name  of  plain- 
tiff as  payee,  then  we  have  a  case  where  the  principal  ob- 
tained the  full  benefit  of  an  act  of  his  agent  which  was  in 
excess  of  his  authority.  It  is  a  rule  of  law  long  ago  settled 
in  this  state  that  a  principal  may  not  repudiate  the  act  of 
his  agent  as  being  in  excess  of  authority,  while  he  retains 
the  fruit  of  the  unauthorized  act.  In  such  case,  authority 
will  be  presumed,  as  a  matter  of  law.  Eadie,  O,  d  Co,  v. 
Ashbcmgh,  44  Iowa  519 ;  Farrar  v,  Peterson,  52  Iowa  420 ; 
Hartley  St.  Bank  v.  McCorkell,  91  Iowa  660;  Oassady  w 
Manchester  F.  Ins.  Co.,  109  Iowa  539 ;  Fleishman  d  Co.  v. 
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Yer  Does,  111  Iowa  322;  Mayers  v,  Fogarty,  140  Iowa  701. 
The  motion  to  strike  was,  therefore,  properly  overruled. 

II.  What  we  have  said  in  the  foregoing  division  has  an 
important  bearing  upon  the  questions  involved  i^  Instruc- 
tions 2  and  3,  which  we  have  above  set  forth,  and  which  are 

vigorously  assailed  in  the  specifications  of 
2.  Appeal  and        errors.    We  may  as  well  consider  these  two 

■rbor:  review:      .  .  ^  ^,  ,  ,    , 

harmiesB  errop:  mstructious  together.     It  must  be  conceded 

rrror  fayorable 

to  appellant.       that  they  are  somewhat  awkwardly  put  to- 
gether.   We  find,  however,  that  Instnictltin 
2  is  strictly  correct.     Instruction  3  is  erroneous,  but  not  so 
in  the  respect  urged  by  appellant.    The  error  thereof  is 
against  the  plaintiff,  and  not  against  the  defendant.    The 
principal  complaint  of  appellant  against  Instruction  2  is 
directed  to  the  qualifying  clause,  "Unless  it  is  allowed  to  re- 
cover on  account  of  some  of  the  grounds  hereinafter  stated." 
The  argument  is  that  it  should  have  no  qualification  in  this 
respect.    Furthermore,  it  is  complained  that  there  were  no 
"grounds  hereinafter  stated"  to  be  found  in  the  instructions, 
and  that  the  qualifying  clause  was,  therefore,  meaningless 
and  misleading.    Taking  Instruction  3  as  it  was  and  is,  it 
is  true  that  there  was  no  occasion  for  this  qualifying  clause, 
and  that  there  were  no  "grounds  hereinafter  stated."    In- 
struction 3,  as  written,  added  nothing  to  Instruction  2.    The 
substance  of  both  instructions  is  that,  if  Athey  was  directed 
by  Murphy  not  to  n^otiate  the  note  to  the  plaintiff  bank, 
then  the  plaintiff  cannot  recover.    On  the  other  hand,  if  In- 
struction 3  had  been  strictly  correct,  then  the  qualifying 
clause  under  complaint  would  have  been  necessary  to  the 
correctness  of  Instruction  2.     The  error  in  Instruction  3 
consists  in  its  last  clause,  which  we  have  italicized  above, 
and  which  is  as  follows : 

"Unless  the  defendant  Murphy  has  shown  you,  by  a  pre- 
ponderance of  the  evidence,  that,  at  the  time  he  signed  said 
note,  he  did  so  with  the  agreement  or  understanding  with 

VOL.  188  Ta.— 22 


338  FiEST  Nat.  Bank  v.  Athby.  [188  Iowa 

Athey  that  the  name  of  the  I^rst  National  Bank  was  not  to 
be  filled  in  in  said  note.'^ 

This  clause  should  have  been  wholly  omitted.  The  in- 
struction* should  have  ended  with  what  preceded.  If  this 
instruction  had  ended  at  this  point,  it  would  have  rendered 
both  instructions  harmonious.  As  it  was,  Instruction  3 
added  nothing  to  Instruction  2.  The  error,  however,  was 
wholly  to  the  advantage  of  the  defendant,  and  could  not  be 
prejudicial  to  him.  The  effect  of  Instruction  3  was  to  make 
the  question  of  excess  of  authority  by  Athey  controlling,  and 
to  defeat  the  note,  even  though  the  defendant  had  got  the 
full  benefit  of  its  proceeds.  The  error,  therefore,  worked 
no  prejudice  to  the  defendant.  If  the  judgment  below  had 
been  against  the  plaintiff,  quite  a  different  question  would 
be  presented. 

III.  The  defendant  submitted  to  the  court  a  special  in- 
terrogatory which  would  require  the  jury  to  find  specifi- 
cally whether  Murphy  had  forbidden  the  insertion  of  the 

name  of  plaintiff  bank  as  payee.  The  spe- 
3.  appbal  and        cial  interrogatory  was  refused.    The  inter- 

■BBOR :  harmless 

error:  refusal      rogatory  was  a  proper  one,  and  might  well 

of  special  in- 
terrogatory, have  been  given.     Nevertheless,  the  failure 

to  give  it  was  wholly  without  prejudice,  up- 
on this  record.  Under  the  instructions  as  given,  the  jury 
could  not  have  rendered  a  verdict  for  plaintiff  without  find- 
ing against  Murphy  on  that  specific  question  of  fact.  The 
record  clearly  discloses,  therefore,  that  the  jury  did  find  in 
the  negative  on  that  question. 

IV.  The  appellant  complains  of  the  expression,  "agree- 
ment or  understanding,"  which  is  to  be  found  in  the  lat- 
ter part  of  Instruction  3.  The  argument  is  that  it  was  suffi- 
cient for  Murphy  to  show  that  he  had  inatriu^ed  Athey  what 
he  should  not  do,  and  that  it  was  not  necessary  that  there 
should  be  any  agreement  or  understanding,  and  that  there 
was  no  evidence  of  any  agreement  or  understanding.    It  is 
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sufficient  to  say  that  the  expression  complained  of  is  to  be 
found  in  the  last  clause  of  Instruction  3.  Inasmuch  as  we 
hold  that  this  was  too  favorable  to  the  defendant,  and,  for 
that  reason,  should  not  have  been  given  at  all,  it  leaves  no 
ground  of  reversal  at  this  point. 

V.  Several  specifications  of  error  are  predicated  upon 
questions  of  evidence.    In  several  instances,  the  trial  court 
sustained  plaintiff's  objections  to  questions  put  by  defend- 
ant's counsel  to  his  witnesses.    The  record 

4.  Appeal  and 

UBOR :  harm-      does  not  disclose  what  the  testimony  of  the 

less   error :  "^ 

Sow'nature  of  witnesses  would  have  been  in  any  case 
answer  sought,  ^jj^pe  objection  to  the  question  was  sus- 
tained. We  cannot  say,  therefore,  that  it  was  prejudicial 
error.  In  so  far  as  the  testimony  sought  may  be  inferred 
from  the  form  of  the  questions,  we  are  able  to  see  little  ma^ 
teriality  in  it.  Many  of  the  questions  were  predicated  upon 
the  theory  that  the  question  of  direction  by  Murphy  to 
Athey  was  the  one  controlling  question  in  the  case.  Some 
questions  addressed  to  the  defendant  himself  were  rejected. 
These  asked  for  the  reasons  he  had  for  giving  the  direction 
to  Athey  as  claimed.  This  was  in  the  nature  of  cross-ex- 
amination, which  was  the  privilege  of  the  other  side.  He 
was  permitted  to  state  all  that  he  said  to  Athey.  This  in- 
cluded the  reason.  If  he  had  other  '^reasons/'  not  stated  to 
Athey,  we  see  no  aid  to  his  defense  in  the  statement  of  them. 
In  any  event,  the  admissibility  of  that  kind  of  evidence  is 
somewhat  a  matter  of  broad  discretion  with  the  trial  judge. 
We  see  no  fair  ground  to  interfere  with  the  rulings.  Inas- 
much as  the  jury,  under  the  instructions,  necessarily  found 
against  the  defendant  on  his  one  defensive  fact,  we  cannot 
deem  an  error  prejudicial,  unless  it  bears  upon  that  question 
of  fact. 

We  have  gone  through  the  careful  and  thorough  argu- 
ment for  appellant  with  n^uch  care.  It  would  serve  no  use- 
ful purpose  to  dwell  specifically  upon  each  assignment  there- 


340  Pldtchbr  v.  Ketch  am.  [188  Iowa 

in.  What  we  have  already  said  is  practically  decisive  of  all 
of  theih.  We  find  no  error  prejudicial  to  appellant.  The 
judgment  below  must,  therefore,  be — A^fmned, 

Ladd,  C.  J.,  Preston  and  Salingeei,  JJ.,  concur. 


Martha  B.  Fletcher,  Appellee,  v.  Clay  Ketcham,  Appel- 
lant. 

APPEAL  AND  EBBOB:     Interrogatories  In  Be  UndiBpnted  Qnes- 

1  tions.  Error  may  not  be  predicated  on  the  submission  of  in- 
terrogatories and  the  answering  thereof  in  full  accord  with  com- 
plainant's theory  of  the  facts. 

TBIAL:    Contradictory  Instructions.     Instructions  are  not  contra- 

2  dictory  simply  because  they  separately  and  Independently  pre- 
sent plaintiff's  theory  of  the  facts  and  defendant's  defensive 
matter  thereto. 

Appeal  from  Davis  District  Court. — Seneca  Cornell^  Judge. 

February  16,  1920. 

Action  to  recover  damages  for  breach  of  promise.  The 
answer  was  in  general  denial,  and  the  further  affirmative 
defense  of  settlement,  evidenced,  as  is  alleged,  by  a  written 
receipt.  There  was  a  trial  to  a  jnry,  and  a  verdict  and 
judgment  for  the  plaintiff.    Defendant  appeals. — Affirmed. 

Sloan  d  Sloan,  for  appellant. 

Walker  d  McBeth,  for  appellee. 

Preston,  J. — The  case  has  been  here  before.  Fletcher 
V.  KetchaMf  160  Iowa  364'.  The  nature  of  the  action,  issues, 
and  so  on,  will  be  there  found,  and  will  not  be  now  repeated. 
The  case  was  reversed  on  the  former  appeal,  because  of  an 
erroneous  Instruction  in  regard  to  an  attorney  testifying. 
After  the  reversal,  a  change  of  venue  was  granted  to  Davis 
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Ck>uiity.  Most  of  th«  objections  now  argued  were  deter* 
mined  in  that  case,  and  adversely  to  defendant.  Some  ad- 
ditional evidence  was  introduced  by  both  sides,  but,  in  the 
main,  the  case  was  tried  on  substantially  the  same  record  as 
before,  by  stipulation  that  the  transcript  or  abstract  on  the 
former  appeal  might  be  used.  The  same  interrogatories 
were  submitted  to  the  jury  as  before.  With  three  excep- 
tions, the  instructions  are  the  same  in  this  case  as  in  the 
first  trial.  Quite  a  number  of  errors  are  assigned.  Appel- 
lee contends  that  but  four  of  them  are  properly  presented. 
We  shall  consider  such  as  are  argued  and  seem  to  be  con- 
trolling. 

Appellant  states  in  argument  that  ^^no  evidence  was  in- 
troduced by  the  defendant  to  controvert  the  promise  of  mar- 
riage or  the  preach  thereof,  so  that  the  case  is  quickly  boiled 
down  to  the  question  of  settlement  and  receipts  taken.'' 
And  again: 

^^The  question  of  promise  of  marriage,  its  breach,  and 
seduction,  were  not  controverted  by  the  defendant,  except  by 
the  pleadings,  so  that  the  whole  situation  revolves  around 
the  settlement." 

1.  The  fifth  interrogatory  submitted  to  the  jury,  and 
the  answer,  is  this: 

"Int.  No.  5.  Do  you  find  from  the  evidence  that  the 
words,  ^and  in  full  of  any  claim  against  Olay  ESetcham,^  on 
Exhibit  No.  4,  have  been  added  to  that  receipt  since  the 
plaintiff  signed  it?  Ans.  Yes.  (Signed)  L.  G.  Anderson, 
Foreman." 

It  is  urged  by  appellant  that  the  finding  of  the  jury  in 
such  answer  is  not  supported  by  the  evidence.  The  same 
question  was  pi^esented  on  the  former  appeal,  and  we  then 
held  that  there  was  ample  testimony  to  take  the  case  to  the 
jury  on  the  question  of  the  genuineness  of  the  two  receipts 
in  issue,  and  that  the  special  finding  has  support  in  the  tes- 
timony.   The  evidence  on  the  last  trial  was  substantially 
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the  same  as  on  the  first,  on  this  proposition,  though,  as  we 

* 

understand  the  record,  an  additional  witness  was  intro- 
duced to  sustain  plaintiff's  claim,  and  handwriting  experts 
were  used.  There  is  testimony  both  for  and  against^  and 
such  a  conflict  as  to  take  the  case  to  the  jury. 

.  2.  Four  other  interrogatories  were  submitted  to  the 
jury,  and  answered  to  the  effeot  that  there  was  a  marriage 
contract  between  the  parties,  to  be  consummated  at  a  cer- 
tain time,  and  that  the  marriage  was  post- 

1,  Appbal  and  ,  ,  ^       ,  .     ,    .       ,       ^ 

BBBOB :  Inter-      poued  twice,  at  the  request  of  defendant, 

rogatories  in  re   *^  '  ^  ^ 

^ndi^puted  ques-  and  SO  ou.    Appellant  contends  that  the 

court  erred  in  submitting  such  interrogato- 
ries, because  they  are  not  determinative  or  decisive  of  the 
case,  and  should  have  been  refused,  because  they  were  mis- 
leading and  confusing  to  the  jury  as  to  the  real  i^ues.  We 
are  inclined  to  think  that  the  interrogatories  were  properly 
submitted ;  but,  without  determining  that  question,  it  seems 
to  us  that,  in  view  of  the  statement  by  appellant  before  set 
out,  that  no  evidence  was  introduced  by  defendant  on  these 
subjects,  we  are  unable  to  see  how  there  could  have  been 
any  confusion  in  the  minds  of  the  jurors,  or  any  prejudice 
to  the  defendant  from  the  submission  of  such  interrogato- 
ries. 

3.  After  stating  the  issues,  the  court,  in  Instruction  5, 
said  to  the  jury,  in  substance,  that,  under  the  issues  thus 
made,  the  burden  of  proof  is  on  the  plaintiff,  and  that,  in 

order  to  recover,  she  must  prove  the  all^a- 
2.  Trial:  con-        tious  of  her  petition  by  the  greater  weight 

tradlctory  In-  ,     *^  .  .  ,  ,     , 

BtrnctionB.  or  preponderance  of  the  evidence,  and  that, 

if  she  had  done  so,  the  jury  should  find  for 
plaintiff;  otherwise,  they  must  find  for  the  defendant.  It 
is  thought  by  appellant  that  this  instruction  ignores  the 
question  of  the  alleged  settlement,  and  that  it  is  inconsistent 
and  in  conflict  with  Instructions  12  and  13,  which  relate  to 
defendant's  affirmative  defense  of  settlement.    It  seems  to 
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us  it  would  have  been  a  very  easy  matter  for  the  trial  court 
to  have  added  a  few  words  to  Instruction  5,  to  the 
effect  that,  if  they  found  the  allegations  of  plaintiflPs  peti- 
tion established,  she  would  be  entitled  to  recover,  unless 
they  found  there  was  a  settlement.  Had  the  court  done 
this,  it  would  have  avoided  an  appeal,  probably,  as  to  this 
point  at  least,  and  would  have  avoided  extended  argument, 
citation  of  authority,  and  additional  labor  for  this  court. 
But  the  instructions  must  be  all  considered  together,  as  a 
whole.  The  jury  could  not  have  been  misled,  and  have  over- 
looked the  question  of  settlement.  That  was  really  the  vital 
point  in  the  case,  and  the  jury  could  .not  have  understood 
otherwise.  As  said,  there  was  no  evidence  introduced  by 
defendant  in  denial  of  plaintiff's  claim  that  there  was  a 
promise  of  marriage,  and  a  breach  thereof.  It  is  clear  that 
Instruction  5  refers  briefly  to  plaintiff's  claim,  as  set  out 
in  her  petition.  The  jury  could  not  have  understood  other- 
wise. Then  the  court  later  goes  on  and  instructs  more  fully 
on  the  question  of  the  alleged  settlement.  To  the  point  that 
Instruction  5  is  inconsistent  with  Instructions  12  and  13, 
as  they  claim,  appellant  cites  Latta  v.  Illinois  Cent,  R.  Co., 
151  Iowa  244 ;  Ford  v.  CJUoago,  R.  I.  d  P.  R.  Co.,  106  Iowa 
85 ;  G^son  v.  Burlmffton,  C.  R.  d  N.  R.  Co.,  107  Iowa  596 ; 
Loomis  V.  Des  Moinea  Neivs  Co.,  110  Iowa  515.  Appellant 
argues  that  contradictory  and  conflicting  instructions  are 
usually  held  to  be  erroneous,  exc^t  in  cases  where  the  court 
can  sgy  there  was  no  prejudice.  The  last  three  cases  above 
cited  are  cited  to  sustain  this  last  proposition.  In  the  last- 
named  case, — that  is,  the  Loomis  case, — the  appeal  was 
from  an  order  granting  a  new  trial,  because  the  trial  court 
may  have  been  in  doubt  whether  ther  jury  was  not  misled  by 
the  instructions  alleged  to  have  been  contradictory.  Ap- 
pellee cites  to  the  proposition  that  instructions  must  be 
read  and  considered  as  a  whole,  and  their  meaning  thus  as- 
certained, and  not  from  any  one  or  parts  of  the  (diarge; 
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that,  when  so  construed,  if  the  instructions  as  a  whole  fairly 
present  the  law,  they  will  not  be"  condemned,  although  one 
standing  alone  may  not  be  complete.  State  v.  Golden,  49 
Iowa  48 ;  Ryazan  v.  Inc.  Town  of  Mason  Oity,  58  Iowa  233 ; 
Mitchell  V.  Pinchney,  127  Iowa  696 ;  8tate  v.  Sheets,  127  Iowa 
73 ;  State  v,  Mitchell,  130  Iowa  697 ;  Fish  v.  Chicago,  R.  L 
d  P.  R.  Co.,  81  Iowa  280 ;  Martin  v.  Murphy,  85  Iowa  669 ; 
Templm  v.  Inc.  City  of  Boone,  127  Iowa  91 ;  and  other  cases. 
As  said,  the  question  as  to  the  alleged  settlement  was  the 
principal  point  being  contested.  That  matter  was  contin- 
ually kept  before  the  jury.  It  would  be  idle  to  say  that  the 
jury  were  misled  and  did  not  understand  that,  if  the  mat- 
ter was  settled,  as  contended  by  appellant,  the  plaintiff 
could  not  recover,  even  though  she  had  proved  the  promise 
of  marriage  and  the  breach  thereof.  And  this  is  especially 
true  in  view  of  the  fact  that  the  jury  found  specially  against 
defendant  in  the  special  interrogatory  on  the  question  of  set- 
tlement. If  Instructions  5  and  12  were  given  or  combined 
in  one  instruction,  there  would,  perhaps,  on  the  face  of  it 
have  been  less  apparent  conflict. 

4.  Instructions  12  and  13  read  thus : 

"12.  The  plaintiff  alleges  that  the  last  nine  words  in 
the  receipt,  Exhibit  4,  were  inserted  in  said  exhibit  after  she 
had  signed  it,  and  without  her  knowledge  or  consent.  The 
burden  is  on  plaintiff  to  prove  by  a  preponderance  or  great- 
er weight  of  the  evidence  the  said  alleged  insertion  of  said 
nine  words,  and,  if  she  has  failed  to  so  prove  such  allied 
insertion  of  said  nine  words,  you  should  consider  that  said 
exhibit  was  in  the  same  language  when  it  was  signed  as  it 
is  at  this  time.  But  whether  or  not  said  words  were  written 
into  said  receipt  after  plaintiff,  had  signed  it  is  not  neces- 
sarily determinative  of  the  case:  that  is,  if  you  find  the  facts 
referred  to  in  the  next  instruction  in  favor  of  the  defendant, 
then  the  cause  is  not  necessarily  to  be  found  against  the  de- 
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fendant,  even  though  you  should  find  the  last  nine  words  to 
have  been  written  after  plaintiff  had  signed  the  paper. 

"13.  If  you  find  from  the  greater  weight  or  preponder* 
ance  of  the  evidence  that,  at  the  time  of  the  claimed  settle- 
ment, the  plaintiff  and  her  mother  and  brother,  in  plaintiff's 
presence  and  with  her  knowledge,  by  their  words,  actions, 
or  conduct  led  and  induced  B.  F.  Ketcham,  as  a  reasonable 
man,  to  believe,  and  plaintiff  knew,  or,  as  a  reasonable  per- 
son should  have  known,  that  he  believed  that  she,  the  plain- 
tiff, accepted  the  money  that  day  paid  to  her,  as  full  satis- 
faction of  all  claims  she  had  against  the  defendant,  includ- 
ing the  claim  for  breach  of  promise  involved  in  this  case, 
and  you  further  so  find  that  the  money  that  day  paid  to 
plaintiff  would  not  have  been  paid  to  her,  had  not  the  said 
B.  F.  Ketcham  so  understood  and  believed,  then  your  ver- 
dict should  be  for  the  defendant." 

No.  13  is  substantially  a  copy  of  defendant's  offered  In- 
struction No.  2.  This  was  given  on  the  defendant^ s  claim 
and  theory  that  the  plaintiff  is  presumed  to  intend  to  be  un- 
derstood according  to  the  reasonable  import  of  her  words. 
Their  contention  is  that  Section  4617  of  the  Code,  and  Ses- 
sions V.  Rice,  70  Iowa  306,  apply,  because  of  the  testimony 
of  plaintiff  and  her  witnesses.  We  have  already  said  that 
there  was  a  question  for  the  jury  whether  the  settlement 
was  as  claimed  by  defendant  or  plaintiff,  and  that  the  evi- 
dence supports  the  finding  of  the  jury.  This  disposes  of  ap- 
pellant's contention  that,  whether  Instructions  12  and  13 
were  right  or  wrong,  they  were  the  law  of  the  case,  and  that, 
if  the  verdict  is  against  them,  it  must  be  set  aside.  The  facts 
referred  to  in  No.  13,  as  defendant  claims  them,  make  a  con- 
troverted question  for  the  jury.  The  jury  having  found 
against  the  defendant  as  to  the  facts  referred  to  in  No.  13, 
there  is  no  inconsistency  in  the  verdict,  and  it  is  not  con- 
trarv  to  either  of  the  two  last-named  instructions.  It  was 
plaintiff's  contention  that  only  the  bastardy  ease  was  being 
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settled,  and  not  this  breach  of  promise  case,  or  aay  other. 

After  considering  the  entire  record,  we  are  of  opinion 
that  there  was  no  prejudicial  error.  The  judgment  is,  there- 
fore,— Affirmed, 

Weaver,  C.  J.,  Rvans  and  Salinger,  JJ.,  concur. 


lowA  National  Bank,  Appellee,  v.  J.  E.  Davis,  Appellant, 

et  al..  Appellee. 

BILLS  AND  NOTES:    FaUore  of  Defense  of  Fraud.    The  transferee 

1  of  a  negotiable  promissory  note  is  under  no  obligation  to  show 
that  he  is  a  holder  in  due  course  in  fact,  when  the  maker  whol- 
ly fails  to  establish  his  defense  of  fraud. 

APPEAL  AND  EBBOB:     Erroneous  Taxation  of  Interest.    An  er- 

2  roneous  computation  of  interest  may  not  be  raised  for  the  first 
time  on  appeal,  even  in  an  equity  case. 

COSTS:    Protest  Fees  When  Protest  Waived.    Protest  fees  may  not 

3  be  taxed,  when  the  note  contains  a  provision  waiving  protest. 

APPEAL  AND  EBBOB:    Bemand  to  Correct  Error.    While  the  court 

4  will  not  permit  a  question  to  be  first  raised  on  appeal  when 
such  question  might  have  been  corrected  by  motion,  yet  it  may 
affirm  and  remand  without  prejudice  to  the  right  to  move  for 
correction.    So  held  as  to  an  erroneous  taxation  of  interest. 

Appeal  from  Dallas  District  Court, — Lorin  N.  Hays,  Judge. 

November  22,  1919. 

Rehearing  Denied  February  16,  1920. 

This  action  was  brought  at  law  on  a  promissory  note, 
executed  by  appellant,  J.  B.  Davis,  and  endorsed  by  Dilen- 
beck.  Equitable  answers  were  filed,  and  the  cause  was  tried 
as  in  equity.  There  was  a  judgment  in  favor  of  plaintiff 
and  against  defendants  for  the  amount  claimed.  The  de- 
fendant J.  E.  Davis  appeals. — Affirmed, 
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D.  C.  Waggoner,  L.  T,  Shangle,  and  8.  Tretxirthen,  for 
appellant. 

(7.  L,  Nourse,  White  d  Clarke,  and  Dugan  d  Diiga/n,  for 
appellees. 

Preston,  J. — The  note  sned  was  given  by  defendant  Da- 
vis to  Dilenbeck  on  December  3, 1915,  with  interest  at  6  per 
cent  from  January  1,  1916,  semiannnally,  defaulting  inter- 
est at  8  per  cent,  semiannually.    The  note 

^'  ?^  :^f?iiDPc  ^^^  ^"^  ^^^y  ^'  ^*^*-  Plaintiff  alleges  that, 
fnind.^*""*  ®'  before  maturity,  and  for  a  valuable  consider- 
ation, and  in  due  course  of  business,  Dilen- 
beck sold  the  note  to  plaintiff,  and,  by  endorsement  thereon, 
guaranteed  the  payment  thereof.  The  defendants  answered 
separately,  Davis  denying  that  plaintiff  is  a  bona-fide  holder 
of  the  note,  and  by  cross-petition  alleging  that  the  note  was 
obtained  from  him  by  Dilenbeck  by  duress  and  fraud,  and 
that  the  same  was  without  consideration.  He  prayed  for  a 
dismissal  of  the  petition,  and,  as  against  his  codefendant, 
prayed  that,  if  judgment  was  rendered  against  him  in  favor 
of  plaintiff,  he  should  have  a  set-off  judgment  against  Dilen- 
beck. Dilenbeck,  answering,  admits  the  transfer  of  the  note 
to  plaintiff,  and  admits  that  plaintiff  is  a  good-faith  pur- 
chaser, and,  for  answer  to  the  cross-petition  of  Davis,  de- 
nies allegations  of  duress,  fraud,  and  want  of  consideration, 
and  avers  that  all  of  said  matters  were  fully  adjudicated  in 
an  action  between  Dilenbeck  and  Davis  in  the  superior 
court  of  Perry,  Iowa.  Dilenbeck  set  up  some  other  de- 
fenses, but  they  were  determined  against  him,  and  he  has 
not  appealed.  The  trial  court  found  for  plaintiff  as  against 
both  defendants,  and  that  the  validity  of  the  note  had  been 
adjudicated,  as  alleged. 

1.  Appellant  argues  that  the  burden  of  proof  is  on  the 
bank  to  show  that  it  did  not  have  notice  of  the  fraud,  and 
that  plaintiff  introduced  no  evidence  to  show  that  it  was 


348  Iowa  Nat.  Bank  v.  Davis.  [188  Iowa 

a  good-faith  holder  of  the  note.  And  they  say  that,  where 
there  is  fraud  in  the  inception  of  the  note,  the  court  may 
not  direct  a  verdict  in  favor  of  such  purchaser,  even  though 
plaintiff's  denial  of  notice  is  uncontradicted.  They  cite 
Robertson  v,  U,  8.  Live  Stock  Co.,  164-  Iowa  230,  234 ;  Mc- 
Night  V.  Parsons,  136  Iowa  390.  This  may  be  the  rule  where 
defendant  alleges  and  introduces  evidence  tending  to  inval- 
idate the  note.  There  is  no  question  here  of  directing  a 
verdict.  But,  if  the  defendant  has  no  defense  to  the  note, 
the  question  of  notice  is  not  material.  No  competent  or 
proper  evidence  was  introduced  by  Davis  to  sustain  his 
defense.  Over  plaintiff's  objection,  defendant  read  his  evi- 
dence as  a  witness,  from  a  transcript  of  the  evidence  in  the 
case  of  Diletibeck  v.  Davis,  in  the  superior  court  of  Perry, 
Iowa,  in  which  this  plaintiff  was  not  a  party.  Plaintiff's  ob- 
jection to  the  testimony  was  that  the  transcript  was  not 
proper  testimony,  not  taken  in  the  form  of  a  deposition,  not 
in  a  manner  provided  by  law,  and  because  the  plaintiff  was 
not  a  party  to  that  suit,  and  had  no  opportunity  to  cross- 
examine.  The  evidence  was  taken,  subject  to  the  objection. 
Appellant  has  not  pointed  out  to  us  any  authority  for  so 
using  the  transcript,  and  we  think  that,  under  the  circum- 
stances of  this  case,  it  was  not  binding  on  the  plaintiff. 

2.  The  evidence  sustains  the  finding  of  the  trial  court, 
that  the  matter  of  the  validity  of  the  note  was  adjudicated 
in  the  superior  court,  wherein  the  court  found  against  Davis, 
and  that  the  note  was  valid. 

3.  Appellant  contends  that  the  trial  court  erroneously 
entered  in  the  judgment  |3.56  for  protest  fee,  for  that  the 
note  itself  and  the  endorsement  waive  presentment  for  pay- 
ment, notice  of  nonpayment,  and   protest, 

*•  i^IIJ^  ^t?J?        aiid   notice  of  protest.    He  also  contends 

ERROR :  erro-  ^ 

SHntewBt.**''"     that  the  amount  of   the    judgment    is  too 

large,  because  the  interest  was  erroneously 
figured.    Plaintiff,  appellee,  attempts  to  meet  this  by  say- 
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ing  that  there  was  no  exception  to  the  final  judgment  and 
decree,  and  that  no  motion  was  made  in  the  district  court  to 
correct  the  error,  if  any,  in  the  amount  of  the  judgment,  pro- 
test, or  attorney's  fees,  and  that  said  questions  wer^  not 
otherwise  raised  in  the  district  court.  As  to  the  first  propo- 
sition, in  regard  to  the  exception,  they  cite  Code  Section 
3751.  See,  also.  Code  Section  3749.  This  is  an  equitable 
action,  and  triable  de  novo  in  this  court,  and  the  rule  is 
that  no  exception  is  required  in  such  a  case.  Dioken  v.  Mor- 
ffOfi,  59  Iowa  157.  But  we  said  in  Govld  v.  Morrow^  153 
Iowa  461,  467,  that,  if  anything  more  is  involved  than  the 
question  of  which  party  is  entitled  to  recover  upon  the  facts 
and  issues  joined,  exceptions  must  be  taken.  The  point  now 
under  consideration  does  not  pertain  to  the  right  of  re- 
covery by  either  party,  but  to  the  amount  of  the  judgment 
only. 

We  think  the  point  is  well  taken  as  to  the  protest  fee, 
and  it  may  be  as  to  the  amount  of  interest  which  appellant 
claims  is  erroneously  computed ;  but  the  question  is  whether 

appellant  can  raise  that  question  here  for 

.3.  Costs:  protest    the  first  time,  and  without  having  made  a 

test  waived!        motion    to   correct    the   amount.    Plaintiff 

cites  only  Code  Sections  4104  and  4105.  No 
cases  are  cited  by  appellant  on  this  point.  We  held,  in 
Scott  V.  Chicago,  R,  I.  d  P.  R.  Co,,  160  Iowa  306,  that  an 
appeal  may  be  taken,  and  questions  properly  excepted  to  on 
the  trial  may  be  reviewed  without  a  motion  for  new  trial. 
But  that  is  not  quite  the  question  here,  and  it  is  not  ar- 
gued by  plaintiff,  appellee,  that  appellant  was  required  to 
make  a  motion  for  new  trial.  Code  Section  4139,  which  pro- 
vides, in  part,  that  the  Supreme  Court  may  reverse,  modify, 
or  affirm  the  judgment,  decree,  or  order  appealed  from, 
or  render  such  as  the  inferior  court  should  have  done,  seems 
to  have  been  in  force  when  the  earlier  cases,  which  we  shall 
cite  in  a  moment,  were  decided,  although  that  section  wab 
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not  referred  to  in  them.  There  is  no  doubt  that,  in  a  proper 
case,  a  judgment  or  decree  may  be  modified  by  this  court. 
But  the  question  before  us  now  is  whether  a  mere  mistake 
Of  error  in  computing  interest  may  be  raised  on  appeal, 
without  a  motion  to  correct,  in  the  district  court.  Upon 
an  examination  of  the  authorities,  we  find  that,  under  Sec- 
tion 4105,  it  has  been  held  in  several  cases  that  an  objection 
that  the  judgment  is  excessive  will  not  be  considered,  un- 
less a  motion  has  been  made  in  the  district  court  to  have 
the  error  corrected.  Black  v.  Boyd,  52  Iowa  719;  Dickey 
V.  Harmon,  26  Iowa  501;  Finch  v.  BUUngs,  22  Iowa  228; 
Keller  v,  Jackson,  58  Iowa  629.  In  the  case  of  Keller  v. 
Jackson,  supra,  the  error  was  in. the  computation  of  inter- 
est, which  was  not  called  to  the  attention  of  the  court  below. 
All  the  foregoing  cases  were  actions  at  law,  except  the  case 
of  Finch  v.  Billings,  supra,  which  was  an  action  to  fore- 
close a  mortgage;  and  in  that  case,  the  claim  was  that  the 
decree  was  for  more  than  was  claimed.  Our  first  impres- 
sion was  that,  this  being  an  equitable  action,  we  could  our- 
selves compute  the  amount  of  the  interest,  and,  if  too  large, 
reduce  it.  But  under  the  cases,  we  see  no  reason  why  the 
same  rule  should  not  apply  in  equitable  actions  as  in  law 
actions.  The  reason  for  the  statute  was  discussed  in  Pig- 
man  V.  Denney,  12  Iowa  396,  and  quoted  with  approval  by 
Mr.  Justice  Deemer  in  Belkna/p  v.  Belknap^  154  Iowa  213,  at 
220.  We  shall  not  again  quote  at  length;  but  the  sub- 
stance of  the  reason  for  the  statute  is  that  the  language  of 
the  statute  is  plain,  and  that,  for  a  mistake  of  some  minis- 
terial oflBcer,  or  the  court  itself,  a  motion  to  correct  the 
amount  in  the  lower  court  may  be  made,  without  involving 
the  cost  and  expense  incidental  to  a  trial  here.  And  it  was 
said  that  many  of  the  cases  appealed  to  this  court  present 
only  such  questions. 

We  reach  the  conclusion  that  appellant  may  not  raise 
the  question  here,  not  having  made  the  motion  in  the  dis- 
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trict  court.     In  Dickey  v.  Harmon^  supra,  the  judgment  was 

affirmed,  but  without  prejudice  to  the  appel- 
4.  Appeal  akd        lant\s  right  to  make  a  motion  in  the  district 

BBBOs :  remand  / 

to  correct  error,  court  to  correct  the  amount  of  the  judg- 

'  ment.     Such  will  be  the  ruling  in  this  case.^ 
— Affirmed. 

Ladd^  C.  J.,  Evans  and  Salingbr,  JJ.,  concur. 


Eva  L.  Ladd,  Appellant,  v.  Pbank  L.  Ladd,  Appellee. 

DIVOBOS:     Onstodlal  OrdeiB— Modification  under  Ohaaged  Oondi- 

1  tlons.  A  custodial  order  apportioning  the  custody  of  a  child 
between  the  father  and  mother  may»  on  a  showing  that,  sub- 
sequent to  the  order,  the  father  has  deprived  himself  of  any 
means  of  properly  caring  for  the  child,  be  so  modified  as  to 
assign  the  custody  of  the  child  wholly  to  the  mother. 

DIVOBOE:     Custodial  Orders — ^Appealability.     Appeal  lies  from  a 

2  refusal  to  modify  custodial  orders  in  re  children,  even  though 
no  appeal  has  been  taken  from  the  divorce  decree. 

Appeal  from  Taylor  District  Court, — Homer  A.  Fuller, 

Judge. 

February  16,  1920. 

This  was  an  application  in  the  district  court  to  modi- 
fy provision  in  a  former  decree  of  divorce  pertaining  to  the 
custody  of  the  child.  The  application  as  made  was,  in  ef- 
fect, denied,  and  plaintiff  has  appealed. — Reversed  and  re- 
manded. 

Wisdom  d  Burrell,  for  appellant. 

W.  M.  Jackson,  for  appellee.  , 

Evans,  J.— I.  On  February  20,  1918,  the  plaintiff  ob- 
tained a  decree  of  divorce  from  her  husband,  defendant,  on 
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the  ground  of  cruel  and  inhuman  treatment.     By  such  de- 
cree she  was  awarded  the  custody  of  their 

1    Divorce  *    cus* 

*  todiai  orders:      Only  child,  Ralph,  for  9  months  of  the  year, 

modification   un- 
der changed         such  custody  passing  to  the  defendant  for 

conditions.  "^    ^  ^ 

the  months  of  June,  July,  and  August,  "as 
long  as  said  defendant  remains  a  farmer,  or  keeps  said  child 
upon  a  farm.'-  The  boy  is  12  years  old.  On  June  22,  1918, 
the  defendant  filed  an  application  for  a  mandatory  order,  di- 
recting the  plaintiff  to  perform  the  decree,  and  to  give  to 
the  defendant  the  custody  of  the  boj',  in  accordance  with 
its  terms.  The  allegation  of  defendant's  application  was 
that  the  plaintiff  had  refused  to  the  defendant  the  custody 
of  the  boy  during  the  months  of  June,  July,  and  August. 
To  this  application  the  plaintiff  appeared,  and  denied  the 
allegations  set  out.  She  also  averred  that  the  defendant 
had  no  home  into  which  he  could  take  the  boy.  At  the  same 
time,  she  filed  in  her  own  behalf  an  application  for  a  modi- 
fication of  this  provision  of  the  decree,  on  the  ground  of 
changed  conditions  since  the  decree  was  entered,  as  con- 
templated by  Code  Section  3180.  To  this  application  there 
was  no  response.  These  respective  applications  came  on 
for  trial  at  the  same  time,  on  Febmarv  19,  1919. 

The  facts  developed  by  the  evidence  on  the  hearing  of 
the  application  are  not  greatly  in  dispute.  It  appears  by 
the  original  decree  that  the  plaintiff  was  allowed  f  1,500  of 
alimony,  and  the  defendant  was  allowed  to  retain  .the  80- 
acre  farm  upon  which  the  parties  had  made  their  home. 
That  part  of  the  decree  which  awarded  partial  custody  of 
the  child  to  the  defendant  was  as  follows: 

"Except  during  the  months  of  June,  July,  and  August 
of  each  year,  during  wiiich  time,  or  that  during  June,  July, 
and  August,  the  said  child,  Ralph  Ladd,  to  be  under  the 
control  and  custody  of  the  defendant,  Frank  L.  Ladd,  as 
long  as  said  defendant  remains  a  farmer  or  keeps  said  child 
upon  a  farm,  and  both  the  plaintiff  and  the  defendant  are 
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required  to  permit  each  other  to  visit  said*  child  while  tinder 
the  control  and  custody  of  either  party,  during  all  reason- 
able times." 

As  bearing  upon  defendant's  application,  it  appears 
that,  on  two  or  three  occasions,  the  defendant  had  taken  un- 
warranted liberties  with  his  former  wife,  in  insisting  upon 
unpleasant  conversations  with  her.  On  one  occasion  in 
May,  he  had  approached  her  in  one  of  the  stores  of  the  town 
on  Saturday  afternoon,  in  the  presence  of  many  people,  with 
a  persistence  that  overcame  all  efforts  on  her  part  to  avoid 
him.  His  right  of  conversation  was  predicated  upon  his 
assertion  that  "you  are  as  much  my  wife  as  you  ever  was." 
He  i^pbraided  her  with  havii^g  other  affections,  and  advised 
her  that  she  was  much  talked  about,  and  that  her  good 
name  was  affected  by  such  talk.  On  another  occasion,  he 
went  to  the  home  of  her  parpnts,  and  entered  the  house  un- 
invited, and  insisted  upon  similar  conversation.  She  with- 
drew from  him,  and  went  upstairs.  .  After  he  had  withstood 
polite  requests  to  withdraw  from  the  house,  and  to  desist 
from  his  advances  toward  his  former  wife,  he  was  perempto- 
rily ordered  by  the  wife's  father  to  leave  the  premises.  This 
was  in  June.  This  is  the  incident  upon  which  was  predi- 
cated the  allegation  that  the  custody  of  the  boy  had  been  re- 
fused to  him.  Shortly  after  the  entry  of  the  decree  of  di- 
vorce, the  defendant  sold  the  farm,  and  yielded  possession. 
He  engaged  at  once  in  odd  jobs,  which  took  him  from  one 
place  to  another;  but  he  had  no  home.  In  April,  he  was  em- 
ployed as  a  farm  hand  by  Floyd  Groves.  Groves  was  a  wid- 
ower, with  two  children,  a  boy  and  a  girl,  12  and  15  year:* 
of  age,  respectively,  and  without  other  woman  help  in  his 
home.  He  could  not  furnish  to  the  defendant  a  hojne  for 
the  boy.  The  defendant  first  assumed  the  attitude  in  these 
proceedings  that  he  had  arranged  with  Groves  for  a  home 
for  the  boy.  This  was  not  true,  as  later  admitted  by  the 
defendant.    This  was  the  state  of  affairs  when  the  issues 
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were  made  by  the*  pleadings  filed.  It  was  clearly  true  that 
the  defendant  had  no  home  to  which  he  could,  take  the  boy. 

After  the  decree,  the  plaintiff  and  her  boy  made  their 
home  with  her  parents  on  a  farm.  It  is  undisputed  that  it 
is  a  highly  suitable  home  in  which  to  rear  the  boy.  The  de- 
fendant continued  his  services  with  Groves  until  the  last 
of  July,  when  it  terminated.  In  the  first  week  of  August, 
he  entered  into  the  service  of  Simpson,  in  the  same  capac- 
ity. The  Simpson  family  was  highly  suitable,  and  defend- 
ant had  their  permission  to  bring  the  boy  to  such  home. 
He  was  still  in  the  employ  of  Simpson  at  the  time  of  the 
hearing  of  the  application,  February  19,  1919.  It  does  not 
appekr  that  he  had  any  contract  of  employment  for  any 
fixed  period.  The  boy  himself  was  strongly  desirous  of 
making  his  home  with  his  mother,  at  his  grandfather's.  The 
trial  court  modified  the  decree,  by  adding  thereto  the  fol- 
lowing provisions: 

"It  is  further  ordered  that,  on  the  2d  and  4th  Friday  of 
each  month  during  the  school  year,  the  defendant,  Frank  L. 
Ladd,  shall  have  the  right  to.  go  to  the  schoolhouse  and  take 
the  minor,  Ralph  Ladd,  to  the  home  of  Eugene  Simpson, 
where  the  defendant  now  resides,  and  keep  the  said  minor 
child  with  him  until  the  following  Monday  morning,  when 
he  shall  return  the  said  minor  to  his  school. 

"It  is  further  ordered  that,  during  the  months  of  June, 
July,  and  August,  when  the  defendant  has  the  custody  and 
control  of  the  minor,  that,  on  the  afternoon  of  the  second 
and  fourth  Fi'iday  of  each  month  of  June,  July,  and  August, 
the  plaintiff  shall  have  the  right  to  call  at  the  home  of  the 
defendant,  being  the  farm  home  of  said  Eugene  Simp«on; 
and  take  the  minor  to  her  home,  and  retain  him  until  the 
following  Monday  morning,  when  she  shall  return  the  said 
minor  to  the  home  of  the  said  Eugene  Simpson." 

It  will  be  noted  that  the  foregoing  provision  can  be 
workable  only  so  long  as  the  defendant  continues  in  the  em- 
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ploy  of  Simpson.  Such  employment  is  subject  to  termina- 
tion at  any  time.  Furthermore,  the  modifications  thus  made 
were  not  asked  for  by  either  party.  The  defendant  asked 
no  modification  of  the  original  order.  The  plaintiff  alone 
asked  that.  The  modification  made  does  not  respond  to  her 
application,  but  amounts,  in  effect,  to  a  denial  of  it.  The 
order  in  its  original  form  provides  for  the  right  of  visit  at 
all  reasonable  times.  The  defendant  has  always  had  abun- 
dant opportunity  to  visit  the  boy  whenever  be  chose  to  do 
so.  He  did  not  frequently  avail  himself  of  such  opportun- 
ity. The  first  question  which  is  presented  is  whether  the 
conditions  have  so  changed,  since  the  original  order  was 
entered,  as  to  bring  the  case  within  the  provision  of  Code 
Section  3180.  In  the  original  order,  the  defendant's  right  of 
custody  for  June,  July,  and  August  was  qualified  by  the  con- 
dition that  it  should  apply  only  while  the  defendant  re- 
mained a  farmer.  At  the  time  of  its  entry,  the  defendant 
owned  the  farm  home  where  the  boy  had  been  reared.  The  fair 
implication  of  the  order  was  that,  in  order  to  be  entitled  to 
have  the  custodv  of  the  child,  the  father  must  maintain  this 
farm  home,  or  a  fair  equivalent,  into  which  he  could  take 
the  boy.  We  think  the  later  circumstances  changed  con- 
ditions materially,  and  presented  a  grave  question  whether 
the  defendant  had  any  home  for  the  boy,  within  the  contem- 
plation of  the  decree.  Clearly,  he  had  no  place  for  him  in 
June  and  July,  1918.  He  could  have  furnished  him  board 
and  lodging  at  Simpson's  during  the  greater  part  of  the 
month  of  ^^g^st.  Whether  he  can  do  this  next  June,  July, 
or  August  can  only  remain  to  be  seen. 

Manifestly,  it  is  highly  desirable  and  for  the  best  in- 
terest of  this  bov  that  his  life  be  settled  in  some  home  under 
the  most  favorable  circumstances  possible.  His  original 
home  has  been  wrecked  through  the  wrongful  conduct  of 
his  father,  as  adjudicated.  So  far  as  his  future  custody  is 
concerned,  his  best  interest  is  paramount  to  any  right  of 
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his  father  to  his  custody.  Upon  the  record  before  us,  Ihe 
opportunity  open  to  him  to  go  into  his  grandfather's  home, 
and  become  a  member  of  that  family,  is  a  providential  one, 
and,  in  his  interest,  ought  not  to  be  lightly  spumed.  We  do 
not  find  in  the  ailment  of  appellee  a  suggestion  of  claim 
that  any  interest  of  the  boy  will  be  subserved  by  breaking  his 
life  into  sections,  nine  months  and  three  months,  or  by  ms 
spending  these  particular  three  months  with  his  father. 
The  order  is  defended  on  the  ground  that  the  father  has  a 
right  to  a  division  of  the  custody.  This  is  not  the  criterion 
upon  which  judgment  herein  must  be  founded. 

We  reach  the  conclusion  that  the  plaintiflPs  application 
for  a  modification  should  have  been  sustained,  and  that  she 
should  be  awarded  the  continuing  custody  of  the  boy  until 
such  time  as  changed  circumstances  shall  make  expedient  a 
changed  order. 

II.  The  defendant  filed  a  motion  to  dismiss  the  appeal 
Such  motion  has  been  submitted  with  the  case.  The  gen- 
eral ground  of  the  motion  is  that  there  was  no  appeal  from 

the  decree  of  divorce,  and  that  the  decree 
2,  DiTOBci:  CUB-     for  alimojiv  was  fully  performed  by  the  de- 

todlal    orders:  ^  ^   ^  '^ 

appeaiawuty.       fendant  and  accepted  by  the  plaintiff;  that, 

having  accepted  such  performance  of  the  de- 
cree as  was  beneficial  to  her,  she  cannot  now  appeal  from  a 
part  thereof.  The  motion  is  not  well  taken.  If  it  could  be 
sustained  on  such  ground,  then  no  order  as  to  custody  of  the 
child  could  ever  be  changed,  under  Code  Section  3180,  un- 
less  there  had  been  an  appeal  from  the  decree  of  the  divorce. 
The  scope  and  validity  of  a  decree  of  divorce,  as  such, 
is  in  no  manner  affected  by  the  order  for  the  custody  of  the 
child,  nor  by  future  changes  in  such  order.  A  decree  of 
divorce  is  such,  even  though  there  be  no  order  affecting  the 
custody  of  the  child.  It  is  no  less  such,  if  there  be  an  order 
affecting  the  custody  of  the  child.    The  motion  is  accord- 
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ingly  overruled,  and  the  order  of  the  trial  court  is  reversed 
and  the  cause  remanded. — Reversed  and  remaatded. 

Weaver,  C.  J.,  Gaynor  and  Preston,  JJ.,  concur. 


A.  W.  Markldy,  Appellee,  v.  E.  A.  Lockwood  et  al.,  Appel- 
lees;  J.  W.  Dbnburqbr,  Appellant. 

PABTIE8:  Improper  Joinder.  Defendant  in  an  action  for  breach 
of  an  executory  contract  to  convey  a  lot,  pleading  that  the 
description  of  said  lot  was  Inserted  in  the  contract  by  mistake 
of  the  scrivener,  in  copying  the  same  erroneous  description 
from  a  like  but  independent  contract  of  his  Immediate  grantor, 
may  not  implead  said  immediate  grantor  on  the  theory  that,  if 
defendant  fails  to  prove  the  mistake,  his  Immediate  grantor  is 
liable  over  to  him. 

Appeal  from  Wayne  District  Court. — Hombr  A.  Fullbb, 

Judge. 

February  16,  1920. 

Action  by  plaintiff  on  a  bond  executed  by  sureties,  and 
conditioned  upon  the  performance  of  a  contract  for  the 
conveyance  of  real  estate  by  their  principal.  The  failure 
to  convey  is  alleged  as  a  breach  of  the  condition  of  the 
bond.  The  defense  was  that  such  provision  of  the  contract 
as  was  not  performed  had  been  inserted  in  the  contract  by 
mutual  mistake.  By  cross-petition  of  the  defendant  sure- 
ties, one  Denburger  was  impleaded  as  a  defendant.  The 
principal  or  maker  of  the  contract  was  Heidelbaugh.  He, 
being  deceased,  was  not  made  a  party  defendant  by  th^ 
plaintiff.  However,  his  administrator  appeared  as  an  in- 
tervener, joining  with  the  defendant  sureties  both  in  their 
defense  against  the  plaintiff  and  in  their  cross-petition 
against  Denburger.  Denburger  filed  a  motion  to  strike  the 
cross-petition  against  him,  and  likewise  the  petition  of  in- 
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tenrention^  bo  far  as  it  related  to  him,  on  the  ground  that 
the  alleged  cause  of  action  set  up  by  the  defendants,  as 
against  him,  was  in  no  legal  sense  connected  with  the  sub- 
ject-matter of  the  plaintiff's  cause  of  action;  that  no  re- 
lief was  asked  against  him  ^except  an  {alternative  -  per- 
sonal judgment;  that  he  was  a  resident  of  Mahaska  Coun- 
ty, whereas  the  suit  was  pending  in  Wayne  County;  and 
that  this  alleged  personal  action  could  be  maintained 
against  him  only  in  Mahaska  County. 

His  motions  to  strike  were  both  overruled,  and  he  has 
appealed. — Reversed. 

Thomas  J.  Bray  and  Jolm  E.  Lake,  for  appellant. 

Carter  &  BracetveU  and  McOinnis  d  McOitmis,  for  ap- 
pellees. 

Evans,  J. — The  history  of  the  transaction  between  the 
original  parties,  leading  up  to  the  giving  of  the  bond  sued 
on,  is  brief.  For  convenience,  we  shall  refer  to  Heidel- 
baugh  as  though  he  were  the  intervener,  rather  than  to  his 
administrator.  The  plaintiff,  Markley,  and  Heidelbaugh  en- 
tered into  an  exchange  of  property,  whereby  Markley  trans- 
ferred to  Heidelbaugh  a  certain  stock"^  of  goods,  and  where- 
by Heidelbaugh  agreed,  by  written  executory  contract,  to 
convey  to  Markley  certain  real  'property,  consisting  of  town 
lots  in  the  town  of  Eddyville,  Iowa,  and  certain  lands 
in  a  certain  Section  31,  in  Mahaska  County.  The  real  prop- 
erty so  conveyed  or  intended  to  be  conveyed  was  held  by 
Heidelbaugh  by  an  equitable  title,  under  an  executory  con- 
tract for  a  conveyance  executed  by  Denburger,  appellant 
liierein.  It  appears  that  Denburger  held  the  same  property 
by  equitable  title  under  an  executory  contract  with  one 
M|yrick.  In  the  settlement  between  Heidelbaugh  and  Den- 
burger, Myrick  conveyed  direct  to  Heidelbaugh.  There- 
after,  Heidelbaugh  conveyed  to  the  plaintiff,  Markley.    The 
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lands  were  described  in  the  contract  to  Marklej  as  Lots 
2y  3y  and  4  of  an  irregular  survey  in  said  Section  31.  It 
is  averred,  in  the  petition  of  intervention  of  Heidelbaugh, 
that  the  inclusion  of  Lot  4  as  a  part  of  the  description  was 
a  mutual  mistake ;  that  it  was  no  part  of  the  property  in 
the  contemplation  of  the  parties;  that  it  was  entirely  dis- 
connected and  separated  in  location  from  the  property  in 
actual  contemplatioil  of  the  parties ;  that  Heidelbaugh  did 
not  own  nor  claim  to  own  Lot  4 ;  that  the  inclusion  of  the 
same  in  the  contract  was  a  mistake  on  the  part  of  the  scriv- 
ener; that  Lot  4  had  been,  by  mistake,  included  in  the  de- 
scription in  the  Denb'urger  contract;  that,  in  drawing  the 
Mart^ley  contract,  the  scrivener  copied  the  description  from 
the  Denburger  contract,  and  thereby  incorporated  in  the 
Markley  contract  the  same  mistake  which  had  been  made 
in  the  Denburger  contract;  that  Denburger  did  not  own 
Lot  4,  and  did  not  intend  to  contract  the  same  to-  Heidel- 
baugh, nor  did  Heidelbaugh  intend  to  purchase  the  same 
from  Denburger;  that  said  Lot  4  was  and  is  the  property 
of  Myrick,  and  Heidelbaugh  neither  claimed  nor  claims  any 
right  thereto ;  that  Heidelbaugh  did  not  intend  to  sell,  nor 
Markley  intend  to  buy,  said  Lot  4;  that  the  property  ac- 
tually intended  to  be  sold  was  by  Heidelbaugh  duly  con- 
veyed to  Markley,  and  possession  given,  and  the  same  was 
accepted  and  acquiesced  in  by  Markley  for  a  long  time  be- 
fore he  set  up  any  claim  to  Lot  4. 

The  foregoing  is  the  substance,  though  not  the  words, 
of  the  petition  of  intervention.  It  is  in  the  nature  both  of 
a  defense  and  a  counterclaim  against  Markley.  The  prayer 
is  that  the  Markley  contract  be  reformed  so  as  to  express 
the  true  intention  of  the  parties,  and  that  Heidelbaugh 
and  his  sureties  on  the  bond  be  absolved  from  all  liability 
to  Markley  by  reason  of  the  failure  of  Heidelbaugh  to  con- 
vey said  Lot  4  ^o  relief  is  prayed  as  against  Denburger, 
except  in  the  alternative.    The  prayer  as  to  Denburger  is 
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that,  if  Heidelbaugh  or  his  sureties  are  held  liable  to  Mark- 
lej;  then  that  thej  have  judgment  over  against  Denburger 
for  the  same  amount  of  liability  so  adjudicated. 

The  all^ations  of  the  cross-petition  of  the  sureties  as 
against  D^iburger  are,  in  substance,  the  same  as  the  fore- 
going, except  that  they  plead  a  want  of  knowledge  or  in- 
formation as  to  the  true  facts.  The  averments  of  both  of 
these  pleadings  are  consistent,  and  the  parties  are  repre- 
sented by  the  same  counsel.  We  have  no  occasion,  there- 
fore, to  differentiate  between  them.  It  will  be  seen  that  the 
petition  of  the  plaintiff  is  at  law.  The  petition  of  inter- 
vention presents  an  equitable  defense,  and  seeks  equitable 
relief  in  the  reformation  of  the  contract.  This  may  be 
done  in  an  action  at  law.  The  intervener  and  the  sure- 
ties will  doubtless  be  entitled  to  a  trial  first  of  the  equitable 
issue  thus  presented.  If  they  are  entitled  to  equitable  re- 
lief at  all,  they  are  so  entitled  before  the  trial  at  law.  It 
is  the  contention  of  Denburger  by  his  motions  that  he  is 
not  and  cannot  be  properly  impleaded  ^n  this  action ;  that 
he  is  an  actual  resident  of  Mahaska  (bounty,  whereas  this 
action  is  pending  in  Wayne  County;  that  to  implead  him 
is  to  cause  a  misjoinder  of  causes  of  action. 

Of  course,  if  Denburger  could  be  properly  impleaded  in 
this  suit  anywhere,  even  in  Mahaska  County,  then  necessari- 
ly he  could  be  impleaded  therein  wherever  it  was  properly 
brought  by  the  plaintiff.  It  follows,  also,  that,  if  he  could 
be  properly  impleaded  herein  in  any  form  of  action,  then 
there  is  no  misjoinder.  On  the  other  hand,  if  it  be  true  that 
Denburger  is  not  properly  impleaded  herein,  then  he  is  be- 
ing sued  in  the  wrong  county,  and  the  allied  cause  of  ac- 
tion against  him  is  misjoined  with  independent  causes  of 
action  between  other  parties.  So  that  the  real  and  ultimate 
question  before  us  goes  to  the  heart  of  the  alleged  cause 
of  action  against  Denburger.  Is  he  propyly  impleaded 
herein? 
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I.  If  Heidelbaugh  had  brought  an  independent  action 
against  Denbnrger,  could  he,  upon  the  facts  alleged  in  his 
petition  of  intervention,  have  recovered  any  money  judg- 
ment or  other  relief  against  Denburger?  Manifestly  not. 
If  he  could  not,  his  sureties  on  the  bond  to  Markley  could 
not.  Their  right  of  subrogation,  if  any,  would  be  a  right  of 
subrogation  only,  and  could  rise  no  higher  than  that  of 
their  principal.  If  the  Denburger  contract  had  been  an 
undertaking  on  his  part  to  carry  out  Heidelbaugh's  con- 
tract with  Markley,  quite  a  differenj:  question  would  be  pre- 
sented.  It  was  not  such.  It  had  been  made  before  the 
Markley  contract  was  entered  into.  The  mutual  rights  and 
liability  of  Heidelbaugh  and  Denburger  had,  therefore,  been 
fixed  by  their  contract  before  the  Markley  contract  was  en- 
tered into  by  Heidelbaugh.  What  they  were  then,  they 
necessarily  contmtied  to  be  thereafter,  unless  there  was 
some  subsequent  undertaking  or  cqpduct  on  the  part  of 
Denburger  which  created  a  new  liability.  No  such  under- 
taking or  conduct  is  pleaded.  He  had  nothing  to  do  with 
the  Markley  contract. 

The  intervener  concedes  that  Denburger  is  in  no  man- 
ner liable  to  him  unless  he  is  held  liable  to  Markley.  Hi» 
contention,  in  substance,  is  that,  if  he  is  held  liable  to 
Markley  for  his  mistake,  Denburger  should  be  held  liable 
to  him  for  the  same  amount  for  the  same  mistake.  This  is 
a  non  sequitur.  Of  course,  if  the  intervener  proves  that  Lot 
4  was  not  within  the  contemplation  of  himself  and  Mark- 
ley  in  their  contract,  and  iHat  it  was  incorporated  in  the 
description  by  mistake,  that  would  defeat  Markley.  In 
such  event,  the  intervener  concedes  that  Denburger  may  go 
hence.  But  if  the  intervener  should  fail  to  prove  the  al- 
lied mistake,  as  between  him  and^  Markley,  and  should. 
therefore,  be  held  liable  in  damages,  would  it  follow  there- 
from, as  a  matter  of  law,  that  the  conceded  mistake  in  the 
Denburger  contract  was  not  such?    Manifestly  not.     And 
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jet  the  position  of  the  intervener  drives  him  to  an  aflSrma- 
tive  answer  to  that  question.  The  liability,  if  any,  of  Den- 
burger  to  Heidelbaugh  must  be  predicated  upon  the  mistake 
in  the  Denburger  contract.  That  mistake  was  wholly  inde- 
pendent of  the  Markley  contract,  and  was  made  before  the 
Markley  contract  came  into  Q;scistence.  The  only  relation 
claimed  between  the  two  contracts  is  that,  in  the  drawing 
of  the  Markley  contract,  the  scrivener  thereof  was  misled 
by  the  mistake  in  the  Denburger  contract,  and  was  thereby 
led  into  making  the  san^e  mistake  in  the  Markley  contract. 
Clearly,  this  inadvertent  act  on  the  part  of  the  scrivener 
did  not  create  a  new  liability  against  Denburger. 

These  two  mistakes  in  these  two  successive  contracts 
are  related  to  each  other  only  in  the  sense  that  the  first  is 
a  circumstance  which  may  i)roperly  be  received  in  evidence 
on  a  trial  of  the  issue  of  the  ^U^ed  mistake  in  the  second 
contract.  In  a  trial  oi  the  issue  between  Markley  and  the 
intervener,  it  may  be  proper  to  show  the  mistake  in  the  first 
contract  as  explanatory  of  the  circumstance  which  led  to 
the  mistake  in  the  second.  While  the  fact  of  mistake,  if  so 
proven,  in  the  first  contract  would  not  be  binding,  in  any 
legal  sense,  upon  Markley,  it  would,  nevertheless,  be  admis 
sible  in  evidence,  as  explanatory  of  the  circumstances  whicb 
led  to  the  mistake,  if  any,  in  the  Markley  contract,  and  as 
corroborative  of  testimony  for  the  intervener  that  the  same 
mutual  mistake  was  made  in  the  Markley  contract.  In  no 
other  sense  is  there  any  relation  between  these  two  mis- 
takes, or  between  the  Denburger  and  the  Markley  trans- 
action. 

Needless  to  say  that,  if  the  intervener  can  show,  on  a 
trial  between  him  and  Markley,  that  Lot  4  was  not  with- 
in the  contemplation  of  the  parties  at  the  time  the  contract 
was  entered  into,  he  will  have  no  need  of  alternative  relief. 
The  fact  that  Heidelbaugh  did  not  own  nor  expect  to  own 
nor  claim  to  own  Lot  4  is  an  important  circumstance  which. 
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is  ayailable  to  him  in  making  snch  proof.  If  it  be  true  that 
Marklej  accepted  from  him  a  deed  which  omitted  Lot  4, 
and  went  into  possession  under  his  deed  of  the  other  prop- 
erty, and  acquiesced  for  an  appreciable  time,  as  averred  in 
his  petition,  this  fact  also  is  available  to  him  as  evidence, 
and  as  such,  would  be  deemed  a  persuasive  circumstance. 
On  the  other  hand,  if  these  proofs  fail,  and  it  be  found  that 
the  intervener  is  entitled  to  no  relief  as  to  Markley,  such  re- 
sult could  in  no  manner  aflFect  the  question  of  mistake  in 
the  Denburger  contract. 

We  deem  it  clear,  therefore,  that  the  alleged  cause  of 
action  set  up  against  Denburger  and  the  relief  sought  there^ 
by  neither  affects  the  subject-matter  of  the  action  nor  is 
affected  thereby;  nor  does' it  relate  to  or  depend  to  any 
degree  upon  the  contract  or  transaction  upon  which  the  ac- 
tion was  instituted;  nor  does  it  affect  the  property  to 
which  the  action  relates.  Pir^t  Nat  Bank  v.  Butcher,  128 
Iowa  413 ;  Farmers  d  Meroha/ivts  Bank  v.  Wood  Bros.,  143 
Iowa  636 ;  Minden  Canrnng  Co.  v.  Hemleff,  149  Iowa  168 ; 
Bller  p.  NeweU,  169  Iowa  711;  Fulton  Bank  v.  Mathers, 
161  Iowa  634. 

It  follows  that  Denburger  was  not  properly  impleaded 
in  this  suit,  and  that  his  motions  to  dismiss  as  to  him 
should  have  been  sustained. — Reversed. 

Wbaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Sarah  Alice  Marrbn,  Appellee,  v.  Fidblitt  &  Gasuai/tt 
Company  of  New  York,  Appellant. 

XNSUEANOE:  Partial  and  Total  Disability— Snbmlsslon  of  Zflsaes. 
Under  the  terms  of  a  policy  providing  for  partial  and  total  dis- 
ability, the  court  need  not  submit  the  issne  of  partial  disability 
on  evidence  which  simply  shows  that  the  Insured  might  per- 
form some  Isolated  and  Indefinitely  defined  duties  of  his  pro- 
fession. 
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Appeal  froni  Clinton  Diattict  Court. — A.  P.  Babkbr,  Judge. 

February  16,  1920. 

The  appellant  complains  of  the  refusal  of  the  trial 
court  to  subn^lt  to  the  jury  the  question  whether  plaintiff 
had  suffered  a  partial,  rather  than  a  total,  disability. — 
Affirmed. 

J.  E.  Pur  cell,  A.  L.  Schuyler,  and  A.  C.  WyUe,  for  ap- 
pellant. 

Wolfe  &  Wolfe  and  W.  J.  Keefe,tor  appellee. 

Salinger,  J. — I.  The  policy  under  which  plaintiff 
claims  provides  for  indemnity  against  total  disability  "that 
prevents  the  assured  from  performing  any  and  every  kind 
of  duty  pertaining  to  hi^  occupation ;"  also,  indemnity  for 
"partial  disability  that  prevents  the  assured  from  perform- 
ing fully  work  essential  to  the  duties  of  his  occupation." 
The  plaintiff  bases  her  claims  upon  bodily  injuries,  said  to 
consist  of  contusions  of  the  forehead,  injuries  to  the  eyes, 
to  the  left  shoulder,  to  the  wrist,  and  of  erosion  and  frac- 
ture  of  the  knee  cartilage.  She  claims  that  these,  exclusive 
of  any  other  causes,  totally  disenabled  her  from  perform- 
ing any  and  every  kind  of  duty  pertaining  to  her  occupa- 
tion, that  of  a  nurse.  The  defendant  asked  the  court  to 
submit  partial  disability.  The  court  declined  to  do  this, 
and  plaintiff  recovered  as  for  a  total  disability.  The  sole 
complaint  of  the  appellant  is  the  refusal  to  submit  par- 
tial disability,  at  its  request.  Such  disability  was  within 
the  range  of  the  pleadings.  The  sole  question  on  this  ap- 
peal is  whether  there  was  any  evidence  justifying  the  sub- 
mission of  such  disability.  It  goes  without  saying  that, 
if  there  be  any  evidence  upon  which  the  jury  had  the  right 
to  find  partial  disability,  then  it  was  error  not  to  submit 
that  issue.  That  is  all  that  is  held  in  Cktinesville  £  N.  W. 
R.  Co.  V.  CMloway,  17  Ga.  App.  702  (87  S.  E.  1093) ;  Bumr 
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ham  V.  Stone,  101  Gal.  164  (35  Pac.  627) ;  or  Steele  v.  Crab- 
tree,  130  Iowa  313. 

It  is  not  required  that  we  set  out  the  evidence  in  de- 
tail. It  suffices  to  say  that^  if  the  jury  believed  testimony 
given  by  the  plaintiff  and  her  witnesses^  it  was  bound  to 
find  that  an  injury  to  her  knee  totally  disenabled  her  to  per- 
form the  duties  of  a  nurse.  On  the  other  hand,  if  one  op- 
posing line  of  testimony  were  credited  instead,  then  plain- 
tiff was  a  mere  pretender,  and  had  not  been  disqualified  at 
all  to  perform  any  of  the  duties  of  her  calling, — to  say'  the 
least,  was  able  to  perform  all  of  them  substantially.  Now, 
if  this  were  all  the  evidence,  it  clearly  was  not  error  to 
refuse  submitting  partial  disability.  On  this  conflict,  there 
was  no  middle  ground,  and  all  that  the  jury  could  be  asked 
to  say  was  whether  there  was  total  disability  or  no  dis- 
ability whatever. 

la 

But  the  defendant  had  a  line  of  testimony  to  the  effect 
that  plaintiff  was  able  to  perform  some  of  the  duties  of  a 
trained  nurse,  without  definite  statement  as  to  what  some 
of  these  things  were.  The  appellant  does  not  make  quite 
clear  what  it  claims  for  this  testimony.  But  the  possible 
claims  for  it  have  their  natural  limitations.  It  either  tends 
to  prove  partial  disability  only,  or  tends  to  prove  or  es- 
tablishes that  the  disability  was  total.  If  it  can  be  held 
to  be  proof  of  partial  disability,  the  court  erred  in  refus- 
ing to  submit  such  disability.  If,  on  the  other  hand,  the 
law  holds  that  a  nurse  is  suffering  from  total  disability  even 
if  it  is  possible  for  her  to  perform  some  isolated  duty  of  a 
trained  nurse,  then  this  testimony  was  merely  cumulative 
in  establishing  total  disability.  If  that  be  held  to  be  its 
effect,  then  there  was  nothing  but  evidence  of  total  dis- 
ability, and  it  would  have  been  error  to  submit  partial  dis- 
ability. In  Lyon  v.  Bailtoay  Pussenger  Ins.  Co.,  46  Iowa 
631,  it  is,  in  effect,  held  that,  if  there  be  ability  to  perform 
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any  of  the  functions  of  one's  calling,  then  there  is  no  total 
disability,  within  the  meaning  of  indemnity  clauses.  This 
case  has  been  sharply  assailed  in  many  jurisdictions,  and 
it  does  seem  to  proceed  on  the  theory  that  the  policy  should 
be  construed  strictly  against  the  insured.  But  we  need 
give  this  conflict  in  the  case  law  no  consideration.  For, 
while  the  Lyon  case  cloes  hold  that  this  line  of  testimony 
fails  to  establish  a  claim  under  the  total  disability  clause  of 
the  policy,  it  does  not  hold  that  such  evidaace  tends  to  es^ 
tablish  ^^artial  disability,^  as  used  in  indemnity  clauses. 
If  the  appellant  were  asserting  that  there  was  no  right  to 
recover  at  all,  because  there  had  been  a  failure  to  prove 
total  disability,  and  complaining  that  it  was  error  to  sub- 
mit partial  disability,  then  the  Lyon  case  would  support 
such  contention.  But,  as  seen,  that  is  not  the  complaint 
made.  The  appellant  does  not  say  that  the  jury  had  no 
right  to  make  an  award  for  total  disability,  but  that,  while 
it  might  make  such  an  award,  it  should,  under  the  evidence, 
have  been  given  the  opportunity  to  base  a  verdict  upon 
partial  disability  only.  So,  even  if  it  were  conceded  that 
testimony  of  ability  to  perform  some  duties  was  no  evi- 
dence of  total  disability,  then  the  record  exhibits  one  line 
of  evidence  which  is  merely  a  failure  to  prove  total  disabili- 
ty, and  two  conflicting  lines:  one  tending  to  show  total 
disability  under  any  definition ;  another,  that  plaintiff  was 
shamming,  and  was  entitled  to  recover  nothing.  As  said  be- 
fore, this  affords  no  basis  upon  which  to  recover  for  partial 
disability  alone,  and  the  court  did  not  err  in  refusing  to  sub- 
mit that  issue. — Affirmed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Kbmron  E.  MbssengbB;  Appellant,  v.  Emma  J.  Mbssbngbr, 

Appellee. 

FLEADINO:    Volimtary  Luraes.    Parties  are  bound  by  material,  non- 

1  paper  issues,  voluntarily  litigated  by  them. 

DIVOBOE:    fiesidence — Sufficiency.    Residence  is  not  wholly  a  mat- 

2  ter  of  expressed  intention.  Acts  and  conduct  must  harmonize 
with  intention.  Evidence  held  sufficient  to  Justify  the  court  in 
setting  aside  a  decree,  on  the  grounds  of  want  of  residence  and 
good  faith. 

APPEAL  AND  EBBOB:    Abstract— 4)ueBtion8  and  Answers.    Ques- 
8    tlons  and  answers  may  be  of  such  a  nature  as  to  Justify  a  literal 
copying  of  them  into  the  abstract,  in  order  to  properly  scru- 
tinize them. 

Appeal  from  Polk  District  Court. — J.  E.  Meybr,  Judge. 

Fbbruart  16^  1920. 

Appeal  by  the  plaintiff  from  an  order  of  the  district 
court  setting  aside  a  decree  of  divorce  previously  obtained 
by  him. — Affirmed. 

Henry  d  Henry,  for  appellant. 

Carr,  Garr  &  Cox,  for  appellee. 

Evans,  J. — Plaintiff  obtained  the  decree  of  divorce  on 
March  6,  1918,  upon  service  by  publication.  On  May  22, 
1918,  the  defendant  wife  appeared  by  filing  a  i)etition  in  the 

case,  asking  that  such  decree  be  set  aside 

I.  pliadino:  on  the  ground  of  fraud  in  obtaining  the 

w^ntary    -       gj^^j^     With  her  petition  the  defendant  filed 

her  answer,  setting  up  a  complete  defense 
to  the  plaintiff's  original  petition.  The  trial  court  sus- 
tained the  petition,  and  set  aside  the  decree. 

The  reason  assigned  by  the  court  for  setting  aside  the 
decree  was  that  such  decree  had  been  entered  without  juris- 
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diction,  in  that  the  plaintiff  was  not  a  resident  of  Iowa  at 
the  time  he  brought  his  suit^  or  at  the  time  of  obtaining  the 
decree. 

Two  grounds  of  reversal  are  pressed  upon  our  attention 
by  appellant: 

(1)  That  there  was  no  allegation  in  the  application  to 
set  aside  the  decree  which  denied  or  challenged  the  alleged 
residence  of  plaintiff  in  Iowa,  and  that  the  court  erred  in 
sustaining  the  petition  on  a  ground  not  presented  therein. 

(2)  That  there  was  jurisdiction  to  enter  such  decree, 
in  that  the  plaintiff  was,  in  fact,  a  resident  of  the  state,  as 
disclosed  by  the  evidence  at  the  hearing,  and  that  the  court 
erred  in  its  finding  otherwise. 

I.  As  to  the  pleadings,  it  is  to  be  said  that  the  petition 
to  set  aside  the  decree  and  to  grant  a  new  trial  did  not, 
in  terms,  allege  that  the  plaintiff  was  not  a  resident  of  the 
state.  With  her  petition,  however,  the  defendant  filed  her 
answer  to  plaintiff's  petition  for  divorce.  This  answer  pre- 
sented complete  defenses  to  such  petition.  One  of  these 
defenses  was  that  the  plaintiff  was  not,  and  never  had  been, 
a  resident  of  the  city  of  Des  Moines.  She  denied,  also,  that 
he  had  brought  the  action  in  good  faith. 

In  support  of  her  application  to  set  aside  the  decree, 
it  was  necessary  for  the  defendant  to  show  prima  facie  a 
good  defense.  The  application  itself  was  predicated,  in 
terms,  upon  the  ground  of  fraud.  It  charged  broadly  that 
the  decree  of  divorce  had  been  fraudulently  obtained. 

Though  we  assume  that  evidence  on  the  question  of 
plaintiff's  residei^ce  was  not  admissible  at  the  hearing  of  the 
application,  for  want  of  issue  tendered  therein  on  such 
question,  yet  no  objection  to  such  evidence  was  made.  On 
the  contrary,  the  plaintiff,  in  the  introduction  of  testimony, 
went  into  the  question  voluntarily  and  fully.  Furthermore, 
the  record  discloses  that,  some  time  before  the  defendant's 
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application  was  reached  for  trial^  the  plaintiff  filed  in  the 
cause  the  following  motion : 

'^Now  comes  the  plaintiff,  Kemron  E.  Messenger,  and 
by  his  counsel,  and  moves  the  court  to  set  this  case  down 
for  hearing  at  some  definite  day  during  this  term  of  court, 
and  that  said  cause  be  heard  upon  affidavits  or  oral  testi- 
mony, as  the  court  may  determine,  upon  the  following 
grounds : 

^^1.  The  plaintiff  is  at  present  engaged  in  business  at 
the  city  of  Lincoln,  in  the  state  of  Nebraska,  and  his  coun- 
sel is  unable  to  proceed  with  the  trial  of  this  case  at  this 
time  without  the  presence  of  his  client. 

''2.  The  issue  before  the  court  is  one  of  fact,  and  can- 
not be  met  without  testimony. 

^^3.  The  defendant's  counsel  has  informed  the  plaintiff's 
counsel  that  this  court  has  no  jurisdiction  in  this  case,  as 
the  plaintiff  was  a  nonresident  of  the  state  of  Iowa  at  the 
time  the  decree  was  granted  in  this  case. 

"4.  The  plaintiff's  counsel  cannot  safely  proceed  with 
the  trial  of  this  case  at  this  time,  without  the  presence  of 
his  client;  for  the  client  alone  knows  his  place  of  residence. 

^5.  If  the  hearing  of  this  case  is  passed  until  some  day 
of  the  following  week,  the  plaintiff's  presence  can  be  se- 
cured.** 

Pursuant  to  this  motion,  plaintiff  was  given  opportuni- 
ty to  be  present  at  the  hearing,  and  he  was  present.  The 
evidence  on  the  question  of  residence  was  principally  that 
of  plaintiff  himself,  as  a  witness,  under  the  examination  of 
his  own  counsel.  The  only  other  witnesses  testifying  on 
such  question  were  those  produced  by  the  plaintiff  in  his 
own  beh«lf. 

Regardless,  therefore,  of  the  allegations  of  defendant's 
application,  or  the  absence  of  allegation  therein,  the  record 
clearly  discloses  that  the  parties  tried  the  question  of  resi- 
dence as  a  volunteer  issue,  without  raising  any  question  as 

Vol.  188  I  a. — 24 
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to  the  scope  of  the  pleadings  or  as  to  the  admissibility  of 
the  testimony.  This  objection  made  here  was  not  made  in 
any  form  in  the  trial  court.  The  objection,  therefore,  comes 
too  late. 

II.  The  evidence  in  the  case  bearing  upon  the  question 
of  plaintiff's  residence  in  the  state  bears  also  on  the  ques- 
tion of  his  good  faith  in  claiming  such  residence,  and  in 

predicating  his  action  for  divorce  thereon. 
2.  DivoBci:  resi-  The    parties    were    married    in    1895. 

dence :  snf* 

iiciency.  They  lived  together  as  husband  and  wife 

until  April  4,  1909.  Their  home  at 
that  time  was  near  Denver,  Colorado.  It  is  averred  by 
plaintiff  that  defendant  deserted  him  at  that  time.  It  is 
averred  by  defendant  that  the  plaintiff  deserted  her  at  that 
time.  Both  parties  charged  cruel  and  inhuman  treatment. 
The  fruit  of  the  marriage  was  a  little  girl,  seven  years  of 
age,  and  a  little  son,  deceased.  After  the  separation,  the 
defendant  continued  to  live  in  the  same  home,  and  so  con- 
tinued qver  since.  The  plaintiff  took  up  a  business  that 
has  taken  him  into  many  states.  There  is  a  sense  in  which 
he  has  had  no  abiding  place  anywhere.  For  the  last  five 
years,  he  had  been  in  the  employ  of  Wood  Brothers  Thresh- 
er Company,  and  went  wherever  he  was  sent  by  his  em- 
ployers. On  December  28,  1916,  he  became  sales  manager, 
with  headquarters  at  Des  Moines.  His  work,  however,  kept 
him  out  of  the  dty  on  the  road,  most  of  his  time.  While 
in  Des  Moines,  he  lived  at  the  Elliott  Hotel.  For  about 
three  years  prior,  he  had  kept  a  trunk  at  this  hotel.  We 
infer  that  he  had  used  a  room  there  whenever  he  was  in  the 
city.  For  the  last  two  years  prior  to  December  28,  1916,  he 
had  spent  most  of  his  time  in  Minnesota,  and  had  claimed  a 
residence  and  voted  there.  It  was  during  this  period  of 
time  that  he  had  kept  a  trunk  at  the  Elliott  Hotel. 

During  the  entire  period  of  separation,  he  had  support- 
ed his  wife  and  child  by  regular  remittances.    He  had  at  all 
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times  maintained  his  bank  account  at  Denver.  His  remit- 
tances to  his  wife  were  always  made  by  check  on  the  Den^ 
ver  bank.  In  January,  1915,  he  made  her  a  brief  visit.  In 
October,  1917,  while  in  Denver,  he  phoned  the  residence, 
and  made  an  appointment  with  his  daughter,  pursuant  to 
i^rhich  she  visited  him  down  town.  On  October  30,  1917, 
he  wrote  his  wife  the  following  letter: 

.  "Des  Moines,  Iowa,  Oct.  30th,  1917. 

"Jean:  About  three  years  ago  we  had  some  corres- 
pondence on  the  question  of  a  divorce.  Nothing  came  of  the 
matter  at  that  time,  however,  I  thought  and  still  think  it 
is  the  proper  thing  to  do.  Now  it  is  a  question  of  which 
one  brings  the  suit.  If  you  prefer  to  be  the  plaintiff  in  this 
matter,  I  will  not  resist  except  as  to  the  question  of  ali- 
mony; and,  that  can  I  hope  be  arranged  mutually.  But  it 
must  be  understood  that  the  amount  will  not  be  what  I 
have  been  sending  you  in  time  past.  After  January  1st,  I 
will  be  out  of  a  job,  as  my  contract  with  Wood  Bros,  ex- 
pires Dec.  31st,  and  my  health  will  not  permit  me  to  con- 
tinue the  work.  It  is  my  understanding  that  Wood  Bros, 
have  the  man  selected  to  take  my  place.  I  gave  them  notice 
on  July  4th,  that  I  would  not  continue  after  my  present 
contract  expired.  This  matter  does  not  call  for  any  bitter- 
ness on  the  part  of  either  of  us.  It  is  the  sensible  thing  to 
do.  We  have  had  bitterness  enough  in  time  past.  Think 
the  matter  over  and  write  me. 

'Tours  truly,  K.  E.  Messenger.'' 

This  letter  was  answered  by  the  wife,  with  the  follow- 
ing notation  thereon : 

"If  you  care  to  take  action  in  this  matter,  better  refer 
it  to  your  attorney.'* 

On  November  30,  1917,  he  left  Des  Moines  for  Lincoln, 
Nebraska,  to  take  charge  of  his  firm's  business  there.  Ac- 
cording to  his  testimony,  the  purpose  of  his  going  was  at 
first  temporary,  but  afterwards  became  permanent.    He  has 
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continued  to  live  at  Lincoln  since  that  time.  While  stay- 
ing at  Lincoln^  he  began  this  action  for  divorce,  on  Jan- 
uary 2,  1918.  He  averred;  in  substance,  that  he  had  resided 
in  the  city  of  Des  Moines  for  one  year  last  past,  after  de- 
ducting all  absences  therefrom.  Without  doubt,  he  inten- 
tionally withheld  from  his  wife  all  knowledge  of  the  pro- 
ceeding. After  obtaining  the  decree,  he  promptly  wrote  to 
her,  advising  her  of  his  success  in  that  regard,  and,  in  ef- 
fect, that  her  dependence  upon  him  was  at  an  end.  The  de- 
cree obtained  awarded  no  alimony.  It  is  alleged  in  the 
answer  that  the  plaintiff  had  property  to  the  value  of  |75,- 
000.  He  was  receiving  a  salary  of  |3,000.  There  is  no  sug- 
gestion in  the  letter  to  his  wife  that  he  had  changed  his  resi- 
dence from  Colorado.  Bo  far  as  appears  from  the  record, 
he  was  personally  present  in  Colorado  as  often  as  he  was  in 
any  state.  By  his  letter,  he  asked  that  the  question  of  ali- 
mony  "be  arranged  mutually." 

The  letter  as  a  whole  clearly,  implied  an  assurance 
that  whatever  he  did  in  the  matter  of  a  divorce  should  be 
done  openly  and  honorably,  and  not  clandestinely  and  dis- 
honorably. If  vigilant  prudence  required  the  defendant  to 
watch  the  docket  of  ^olk  County,  while  plaintiff  lived  in 
Des  Moines,  the  letter  of  plaintiff  was  calculated  to  relieve 
such  tension,  and  to  allay  watchfulness.  Still  less  was 
there  any  prudent  reason  for  the  defendant  to  watch  the 
Polk  County  dockets  after  the  plaintiff  had  removed  to  Lin- 
coln; and  yet  the  plaintiff  had  left  Des  Moines,  never,  in 
fact,  to  return,  more  than  30  days  before  he  b^gan  his  suit. 
The  total  period  of  his  stay  in  Des  Moines  was  11  months, 
without  counting  his  many  absences  therefrom.  The  next 
day  after  he  obtained  his  decree,  his  trunk  was  shipped  to 
Lincoln. 

It  is  to  be  conceded  that  the  question  of  acquiring  a 
residence  is,  to  a  large  extent,  a  question  of  intention  on  the 
part  of  the  alleged  resident.    But  such  intention  must -be 
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bona  fide.  Only  the  plaintiff  himself  can  testify  directly 
to  such  intention.  The  courts,  too,  are  inclined  to  deal 
liberally  with  the  claimant  of  a  residence,  on  the  theory 
that  he  can  hare  bnt  one,  and  is  entitled  to  make  his  bwn 
choice.  But  this  does  not  eliminate  the  question  of  the 
good  faith  of  his  intention.  Where,  as  here,  it  becomes  high- 
ly advantageous  to  a  claimant  temporarily  to  feign  an  inten- 
tion to  become  a  resident  for  only  a  brief  time,  in  order  to 
accomplish  other  ends,  his  claim  of  intention  will  be  scru- 
tinized  and  weighed  like  any  other  evidence,  in  the  light  of « 
his  conduct  and  all  the  circumstances  surrounding  it. 

We  reach  the  conclusion  that  the  evidence  in  this  rec- 
ord justified  the  finding  of  the  trial  court  on  the  question 
of  residence. 

III.  The  appellant  has  filed  a  motion  to  strike  the 
amended  abstract  of  the  appellee,  on  the  ground  that  it 
has  added. nothing  material  to  the  record.    The  examination 

of  the  plaintiff  as  a  witness  is  set  forth  in 
3.  Appeal  and       f  uU  by  question  and  answer  in  the  amended 

ERROR  *     ftb" 

stract:  oues-       abstract.    The  matters  inquired  about  bore 

tionB  and  an- 
swers, almost  wholly  upon  the  question  of  motive 

and  intent  on  the  part  of  the  plaintiff.  We 
think  that  the  setting  forth  of  his  evidence  by  question  and 
answer  was  an  aid  to  the  proper  scrutiny  of  it,  and,  there- 
fore, that  the  filing  of  the  amended  abstract  is  not  subject 
to  complaint.  The  order  of  the  trial  court  will  be — AJ- 
firmed. 

Wbavbb,  C.  J.,  Prbston  and  Salingbr,  JJ.,  concur. 


John  Mybr,'  Appellant,  v.  W.  H.  Gray,  Appellee. 

ABBITSATION  AMD  AWABD:  Oominon-Law  Submission— Effect 
An  award  under  a  common-law  submission  may  be  confirmed 
and  enforced  by  Judgment. 
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Appeal  from  Monona  DUtrict  Court. — W.  G.  Sbabs,  Judge. 

Fbbbuart  16,  1920. 

Suit  in  equity  to  adjudicate  and  enforce  a  written 
award  of  arbitrators  under  a  common-law  arbitration.  Tlie 
answer  was,  in  substance,  a  general  denial.  The  trial  court 
dismissed  the  petition,  and  taxed  the  costs  equally  to  each 
party.    The  plaintiff  has  appealed. — Beveraed. 

PricTwrd  d'Prichard,  for  appellant. 

T.  B,  Lutz  &  Son,  for  appellee. 

Evans,  J. — ^We  have  no  argument  for  the  appellee.  Up- 
on the  record  presented  by  appellant,  it  is  made  to  appesar 
that  there  was  pending  and  in  course  of  trial  in  the  district 
court  an  action  between  the  parties  hereto.  Thereupon,  the 
parties  orally  agreed  to  submit  their  whole  controveri^  to 
certain  designated  arbitrators.  Pursuant  to  this  agreement, 
the  trial  was  stopped,  and  the  cause  dismissed.  The  arbitra- 
tors presented  a  written  award.  The  controversy  involved 
the  question  of  drainage  rights  and  the  casting  of  surface 
water.  The  parties  were  adjoining  landowners,  with  an 
east  and  west  highway  between  them.  The  general  course 
of  the  flow  of  surface  water  is  from  northwesterly  to  south- 
easterly. The  plaintiff  owns  the  land  on  the  north,  and  de- 
fendant, that  on  the  south,  his  land  being  the  servient  land. 
The  defendant  had  maintained  a  dike  along  his  north  line. 
It  was  claimed  by  the  plaintiff  that  this  interfered  with  the 
natural  flow  of  surface  water  from  his  land. 

It  appears,  also,  that,  some  years  prior,  an  arrange- 
ment had  been  entered  into  between  the  defendant  and  El- 
more, grantor  of  the  plaintiff,  whereby  an  open  ditch  was 
constructed  upon  defendant's  land  by  the  mutual  co-opera- 
tion of  the  parties,  the  purpose  of  which  was  to  carry  the 
surface  water  off  from  the  defendant's  land.  This  ditch 
suffered  more  or  less  interference  by  the  establishment  of  a 
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railroad  right  of  way ;  and,  at  the  time  of  the  arbitration,  it 
had  become  clogged,  to  such  an  extent  as  to  be  of  little,  if 
any,  efSciency.  We  infer,  also,  that  their  then  controversy 
involved  the  question  whether  Myer,  the  plaintiff,  was  con- 
ducting water  towards  and  upon  the  defendant's  land  which 
did  not  flow  in  such  direction  in  its  natural  course. 

The  written  finding  of  the  arbitrators  was  as  follows: 

"Award  of  Arbitrators. 

"The  undersigned  arbitrators,  who  were  duly  chosen  by 
the  respective  parties  hereto,  to  examine  and  determine  the 
controversy  between  the  respective  parties  regarding  the 
ditching  and  diking  and  drainage  of  their  respective  lands 
and  the  control  of  the  water  in  the  public  highway  ditches 
running  along  and  through  their  respective  lands,  to  wit, 
the  southeast  quarter  of  Section  33,  Township  85,  Range 
43,  Maple  Township,  belonging  to  John  Myer,  and  the  north- 
eaat  quarter  of  the  northwest  quarter  and  the  north  half 
and  northeast  quarter  of  Section  4,  Township  84,  Range  43, 
Center  Township,  belonging  to  W.  H.  Gray,  do  hereby 
make  the  following  award : 

"(1)  We  advise  that  the  present  tile  drainage  culvert 
in  the  public  highway  which  runs  north  and  south  between 
the  lands  of  said  John  Myer  and  one  Leonard  Gray  at  the 
north  end  of  said  highway  remain  as  it  now  is,  and  re- 
quire that  John  Myer  construct  a  drainage  ditch  across 
the  comer  where  said  road  turns  south,  commencing  at  the 
present  ditch  and  at  south  «id  of  said  tile  culvert  and  cut- 
ting across  the  comer  of  said  Myer's  land  diagonally  134 
feet  to  the  highway  ditch  on  east  side  of  said  highway; 
thence  running  south  to  and  across  the  public  highway  run- 
ning east  and  west  to  the  north  line  of  said  Wm.  H.  Gray's 
said  land  and  connecting  with  the  drainage  ditch  running 
east  and  west  on  the  south  side  of  said  highway. 

"That  the  said  Myer  is  required  to  open  and  clean  out 
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said  ditch  running  along  the  east  side  of  the  public  high- 
way nitining  north  and  south  between  this  land  and  the 
land  of  Leonard  Oray,  to  wit,  east  half  of  the  southwest 
quarter  of  said  Section  33,  and  be  permitted  to  use  the 
dirt  from  said  ditch  in  making  a  dike  along  his  said  line 
fence  and  east  of  said  ditch  and  highway,  running  to  the 
north  line  of  said  Wm.  H.  Gray^s  land  and  connecting  with 
the  ditch  to  be  constructed  by  the  said  Wm.  H.  Gray  at 
the  north  line  of  said  Wm.  H.  Gray's  land  as  aforesaid,  but 
the  said  Myer  is  not  to  make  or  construct  the  said  dike  to 
any  greater  height  than  the  grade  of  the  public  highway. 

"(2)  The  said  Wm.  H.  Gray  is  permitted  to  open  up 
and  clean  out  the  ditch  on  the  south  side  of  the  public 
highway  running  east  and  west  along  the  north  line  of  said 
Gray's  land  and  permitted  to  use  the  dirt  from  said  ditch 
in  repairing  and  maintaining  his  certain  dike  already  con- 
structed by  him  along  the  north  line  of  his  said  premises; 
but  said  Gray  is  not  to  make  or  construct  said  dike  to  any 
.  greater  height  than  the  said  public  highway.  The  said 
ditch  is  to  run  east  to  a  point  east  of  the  public  highway, 
connecting  with  the  road  ditch  running  south  along  the 
line  of  said  Myer  aforesaid.  The  said  Gray  is  to  construct 
a  ditch  running  diagonally  and  in  a  southeasterly  direction 
250  feet  to  the  contract  ditfli  hereafter  set  out,  and  use  the 
dirt  from-  said  ditch  in  constructing  a  dike  along  the  south 
and  west  sides  of  said  diagonal  250-foot  ditch,  and  ending 
at  said  contract  ditch  at  a  point  300  feet  southwest  from 
the  north  line  of  said  Wm.  H.  Gray. 

"(3)  That  said  contract  ditch  as  established  by  Helen 
Elmore  and  said  Wm.  H.  Gray  by  agreement  in  relation 
thereto,  dated  May  1,  1905,  and  recorded  on  the  4th  day  of 
May,  A.  D.  1905,  in  Book  F  of  Miscellaneous  Monona  Coun- 
ty Records,  on  page  585,  is  to  be  opened  up  by  the  respec- 
tive parties  and  maintained  as  set  forth  in  said  agreement, 
except  that  said  Myer  is  only  required  to  open  said  ditch 
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commencing  at  his  south  line  and  running  north  to  a  dis- 
tance 40  rods,  and  the  said  Wm.  H.  Gray  is  to  open  up 
said  ditch  to  thd  south  line  of  his  said  premises.  The  said 
Myer  is  to  put  in  the  bridge  across  said  ditch  where  it 
crosses  the  private  way  of  said  Gray  leading  to  and  across 
said  railroad  right  of  way,  all  as  provided  in  said  agree- 
ment on  the  part  of  Helen  Elmore. 

."The  arbitrators  attach  hereto  a  plat  of  said  drain- 
age, ditching,  and  diking,  also  a  copy  of  said  recorded 
agreement,  and  make  them  a  part  hereof. 

"Dated  at  Mapleton,  Iowa,  this  14th  day  of  March, 
1914.'' 

[Duly  signed.] 

Both  parties  were  witnesses  at  the  trial  herein  in  the 
district  court  They  both  agreed  that  thjsre  was  an  oral 
agreement  of  arbitration,  and  that  the  foregoing  written 
award  was  rendered  pursuant  thereto.  The  award  is,  there- 
fore, binding  as  between  them,  as  a  common-law  award. 
Being  such,  either  party  was  entitled  to  adjudicate  it,  and 
to  enforce  it  by  appropriate  action.  Foiist  v.  Hastings,  66 
Iowa  522 ;  Love  v.  Bums,  35  Iowa  150 ;  Conger  v.  Dea/n,  3 
Iowa  463;  Fink  v.  Fink,  8  Iowa  313;  Zook  v.  Spray,  38 
Iowa  273;  McKvnms  v.  Freenum,  38  Iowa  364;  Thornton 
V.  McCormick,  75  Iowa  285;  Wilkinson  v.'Prichard,  145 
Iowa  65. 

The  reason  for  the  dismissal  of  plaintiflTs  x)etition  is 
not  disclosed  in  the  record  before  us.  Nor  can  we  discover 
from  such  record  any  reason  why  the  award  of  arbitration 
should  not  be  deemed  fully  proved,  and  entitled  to  the  sanc- 
tion of  a  decree  accordingly. 

Upon  the  record,  the  plaintiff  is  entitled  to  a  decree 
adjudicating  the  rights  of  the  parties  strictly  in  accord  with 
the  written  award  made,  and  above  set  forth.  Being  en- 
titled to  such  decree,  he  is,  of  course,  entitled  to  appropriate 
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methods  of  its  enforcement.  We  do  not  think  that  the  na- 
ture of  the  issues  is  such  as  to  include  any  question  of 
damages.  The  judgment  dismissing  the  petition  will,  there- 
fore, be  reversed,  and  a  decree  ordered  finding  the  rights  of 
the  parties  in  conformity  with  the  written  award  of  the  ar- 
bitrators, with  leave  to  either  party  to  move  either  for  a 
decree  in  this  court  or  for  a  remand  for  such  purpose  to  th^' 
district  court. — Reversed, 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Orcutt  Company,  Appellee,  v.  J.  F.  Schlappi,  Appellant, 

et  al.,  Appellees. 

MEOHAKIOS'  UEN:    Bight  to  Uen— Perfecting  of  Lien  lyy  Mate- 

1  rialman.  Where  an  owner  has  knowledge  that  materlalB  were 
furnished  on  credit,  or  has  knowledge  of  such  circumstances  as 
would  put  him  on  inquiry,  and  where  payment  was  not  made 
strictly  in  accordance  with  the  terms  of  the  contract,  the  ma- 
terialman had  the  right,  under  the  law,  to  perfect  his  lien  by 
complying  with  the  statute. 

APPEAIi   ANB   EBBOB:     Beservatlon   of   Grounds— OonstitntionAl 

2  Questions  Not  Baised  Below.  A  constitutional  question  may  not 
be  raised  for  the  first  time  in  the  Supreme  Court. 

Appeal  from  Woodbury  District  Court. — John  W.  Ander- 
son, Judge. 

October  25,  1919. 

Rehearing  Denied  February  16,  1920. 

Several  actions  in  equity  to  establish  and  foreclose 
mechanics'  liens  were  consolidated  and  tried  together.  The 
principal  controversy  now  is  between  the  owner,  Schlappi, 
who  is  the  appellant,  and  Superior  Lumber  &  Coal  Com- 
pany, as  to  whether  said  lumber  company  is  entitled  to  a 
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lien.  The  trial  court  found  against  the  owner,  and  estab- 
lished the  lumber  company's  lien,  and  entered  a  decree  ae« 
cordingly.  A  further  statement  of  the  facts  will  be  given 
in  the  opinion.    The  owner,  Schlappi,  appeals. — Affirmed. 

Carter,  Brackney  &  Carter,  for  appellant. 

M\MMri»t^  Soott  d  Pitkefi,   Jepson  &   Stecker,   O.   D. 
Nickle,  Pendleton  d  Wakefield,  and  C.  L.  Joy,  for  appellees. 

Preston/  J. — 1.  The  Orcutt  Company  seems  to  have 
commenced  the  first  action,  making  the  owner,  the  con- 
tractor, subcontractors,  other  lien  holders,  etc.,  parties  de- 
fendant.   Other  cases  were  consolidated,  the 
•   LIEN :  right  to     pleadings    reformed,    and    the    issue    now 

lien :   perfect* 

ing  of  Hen  by     arises  ou  the  cross-petition  of  the  defendant 

materialman. 

lumber  company.  Some  of  the  cases  have 
been  settled ;  and,  as  said,  the  principal  controversy  now  is 
between  the  owner  and  the  lumber  company.  There  was  a 
stipulation  as  to  other  defendants  who  were  claiming  liens, 
and  providing  for  decree  as  to  them,  in  case  the  lumber  com- 
pany is  found  entitled  to  a  lien  at  all.  Arp  is  the  principal 
contractor.  On  May  5,  1913,  Schlappi,  the  owner,  entered 
into  a  contract  with  Arp,  by  which  Arp  was  to  furnish  the 
materials  and  build  certain  dwellings  on  different  lots  for 
the  sum  of  f  14,450.  There  was  a  written  contract  between 
them,  and  appellant  claims,  also,  that  the  contract  was  part- 
ly in  parol,  and  that  the  verbal  part  was  in  reference  to 
the  roofs  on  some  of  the  houses  on  Pierce  Street,  and  that 
it  was  also  agreed  that  the  owner  should  let  Arp  have  cer- 
tain sums  of  money  before  they  were  due,  according  to  the 
written  contract,  if  Arp  should  need  the  money.  The  writ- 
ing  provided  that  f  1,000  should  be  paid  when  the  contract 
was  signed;  f 2,000  on  completion  of  the  foundations  of 
the  Twenty- third  Street  houses;  f  1,000  on  completion  of  the 
foundations  of  the  Pearl  Street  house;  f 2,000  on  comple- 
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tion  of  the  brick  walls  of  the  Twenty-third  Street  houaes; 
|1,000  on  completion  of  the  brick  walls  on  the  Pearl  Street 
house;  f  1,000  on  completion  of  the  roofs  on  Twenty-third 
Street  houses ;  f  1,000  on  completion  of  the  roof  of  the  Pearl 
Street  house;  f  1,000  on  completion  of  the  plastering  of  the 
Twenty-third  Street  houses;  f  1,000  on  completion  of  the 
plastering  of  the  Pearl  Street  house;  and  the  balance  f 2,450, 
10  days  after  the  satisfactory  completion  and  acceptance  of 
the  buildings.  No  right  was  reserved  in  the  contract  to  the 
owner  to  pay  materialmen  or  subcontractors:  that  is,  the^ 
contract  did  not  provide  that  he  should  do  so.  The  cross- 
petition  of  the  lumber  company  alleges,  in  substance,  that, 
about  May  12, 1913,  it  entered  into  a  parol  contract  with  the 
\  contractor,  Arp,  to  furnish  building  materials,  to  be  used 

in  the  erection  of  three  dwelling  houses  on  one  of  the  lots 
before  referred  to,  and  that,  about  June  11,  1913,  it  entered 
into  another  parol  contract  with  him  to  furnish  materials 
for  the  erection  of  another  of  the  buildings  before  refen-ed 
to,  and  on  another  lot;  that,  under  said  contracts,  it  fur- 
nished lumber  and  building  material,  set  out  in  schedules 
attached;  that  the  last  item  furnished  under-  one  of  said 
schedules  was  October  31,  1913,  and  the  last  item  in  the 
other  was  furnished  on  the  7th  of  November,  1913 ;  that,  on 
November  11, 1913,  it  duly  filed  with  the  clerk  its  statements 
and  claims  for  mechanics'  liens,  and  on  that  day  caused  to 
be  served  on  defendant  Schlappi  notices  of  its  claim  in  due 
form;  that  there  was  due  it  from  said  Arp,  on  account  of 
lumber  and  material  so  furnished  for  all  the  houses,  f4,- 
903.78,  with  interest;  that,  during  all  the  time  it  was  fur- 
nishing said  lumber  and  materials,  the  owner,  Schlappi,  had 
knowledge  that  it  was  so  furnishing  the  same,  and  that  the 
same  were  being  purchased  on  credit,  and  were  not  paid  for. 
Defendant  Schlappi,  in  answer  to  the  foregoing  cross-peti- 
tion, denied  that  the  lumber  and  materials  was  delivered  on 
the  premises,  and  says  that,  if  said  goods  were  sold  to  de- 
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fendant,  they  were  sold  upon  open  account,  and  not  for  use 
in  the  buildings;  denied  that  the  prices  charged  were  the 
agreed  prices;  alleged  that  he  paid  the  principal  contract- 
or, strictly  in  accordance  with  the  terms  of  said  contract, 
which  fact  was  known  to  the  lumber  company,  that  the  work 
had  not  been  completed  on  the  buildings  until  the  total  sum 
Of  f  11,000  was  due  Arp  under  the  terms  of  the  contract,  and 
that  said  payments  had  been  made,  and  that  no  other  sum 
ever  became  due  to  Arp,  that  said  Arp  abandoned  said  con- 
tract, and  said  defendant  subsequently  completed,  the  build- 
ings at  the  expense  of  f  3,200;  denied  that  the  pripes  charged 
were  the  fair  and  reasonable  prices;  and  allied  that  the 
lumber  company  knew  that  defendant  was  paying  the  con- 
tractor in  accordance  with  the  terms  of  the  contract,  and 
made  no  objection  thereto,  and  that,  therefore,  it  was  es- 
topped from  claiming  that  the  owner  had  no  right  to  make 
the  payments.  Tlje  case  was  sent  to  a  referee,  to  hear  the 
testimony  and  make  findings  of  fact.  Exceptions  to  the  re- 
port of  the  referee  were  filed  by  appellant,  together  with  re- 
quests for  other  findings  of  fact,  which  exceptions  were  over- 
ruled by  the  court,  and  the  report  of  the  referee  was  ap- 
proved and  confirmed;  and  the  court  held  that,  under  the 
law  and  the  facts  so  found,  the  lumber  company  was  en- 
titled to  judgment  and  to  a  mechanics'  lien.  Decree  was  en- 
tered accordingly,  and  appellant's  motion  to  strike  was  over- 
ruled. The  court  also  rendered  a  personal  judgment  against 
Arp,  and  in  favor  of  appellant,  on  appellants  cross-petition 
against  Arp,  for  f7,719.37,  and  in  this  is  involved  the  amount 
which  the  court  required  appellant  to  pay  the  lumber  com- 
pany. 

There  are  several  disputed  questions  of  fact,  among 
them  whether  the  lumber  company  delivered  the  materials 
on  the  premises;  whether  certain  conceded  duplications  of 
doors  were  fraudulent;  whether  the  lumber  and  materials 
were  sold  at  the  market  price,  or  reasonable  value  without  a 
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contract,  or  whether  there  was  a  contract,  and  further,  what 
the  terms  of  the  contract  were,  if  there  was  one;  whether 
there  was  a  change  of  the  plans,  in  order  that  there  might 
be  a  charge  for  extras;  whether  Schlappi  knew  that  Arp  was 
buying  material  from  the  lumber  company,  and  whether 
he  was  buying  it  on  credit,  or  had  knowledge  of  such  circum- 
stances as  to  put  him  upon  inquiry ;  whether  payments  made 
by  Schlappi  to  Arp  were  in  accordance  with  the  terms  of 
the  contract.  There  may  be  some  other  minor  disputed 
points. 

Appellant  has  assigned  errors  in  regard  to  these  sev- 
eral matters.  The  facts  found  by  the  referee,  and  confirmed 
by  the  trial  court,  stated  as  briefly  as  may  be,  are  that  the 
contract  of  May  5th  was  entered  into  as  alleged ;  that  it  was 
partly  in  writing  and  partly  oral ;  that  the  written  portion 
provided,  in  part,  that  the  buildings  were  to  be  constructed 
according  to  plans  and  verbal  agreements  and  specifications, 
and  the  written  portion  also  fixes  the  time  of  payment ;  that, 
immediately  after  said  contract  was  made,  Arp  started  to 
construct  the  buildings  in  substantial  compliance  with  the 
terms  of  the  contract,  and  completed  the  foundations,  brick 
walls,  roofs,  plastering,  and  casing  of  the  houses  on  Twenty- 
third  Street,  and  completed  the  foundations,  brick  walls, 
and  roof  of  the  Pearl  Street  house;  and  that,  under  the 
terms  of  the  written  portion  of  the  contract,  he  was  entitled 
to  111,000  of  the  contract  price;  that  Schlappi  paid  Arp  cer- 
tain moneys  by  check,  some  of  which  were  according  to  the 
terms  of  the  contract ;  that  several  of  these  checks  were  en- 
dorsed over  by  Arp  to  the  materialmen;  that  Arp  entered 
into  a  verbal  contract  with  the  lumber  company,  at  about 
the  time  alleged,  to  furnish  the  lumber  and  material  for  the 
^construction  of  the  buildings;  that  there  were  no  definite 
prices  agreed  upon  between  Arp  and  the  lumber  company 
at  this  time;  that  Arp  had  been  dealing  with  the  lumber 
company  for  some  time  previous,  and  there  had  been  a  gen- 
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eral  understanding  that  Arp  was  to  be  charged  prices  that 
would  yield  the  lumber  company  10  per  cent  profit  over  and 
above  the  invoice  price  at  the  Sioux  City  oflBce,  and  a  rea- 
sonable margin  for  doing  business,  and  delivery  of  mate- 
rial; that,  while  the'i'e  was  no  set  price  of  the  amount  to  be 
charged,  it  was  understood  that  the  price  would  be  the  same 
as  they  had  charged  Arp  theretofore,  which  was  practically 
10  per  cent  above  the  cost  of  material  delivered  on  the  job; 
and  that  this  was  after  Arp  had  furnished  the  lumber  com- 
pany with  a  list  of  material  for  the  buildings  to  be  erected ; 
and  that  the  charges  were  so  made;  and  that  the  prices 
charged  were  the  fair  and  reasonable  market  value  of  the 
material  furnished,  and  set  out  in  the  mechanics*  lien  state- 
ment; that  Arp  purchased  all  his  material  on  credit;  that 
payments  were  made  by  Schlappi  to  Arp  from  time  to  time 
under  the  contract,  but  not  in  strict  conformity  to  the  con- 
tract ;  that  Schlappi  knew  at  all  times  that  the  lumber  com- 
pany was  furnishing  lumber  and  material  for  the  construc- 
tion of  the  buildings,  and  knew,  or  had  reasonable  ground 
to  believe,  that  Arp  was  procuring  the  material  on  credit; 
that  Arp  proceeded  with  the  construction  in  substantial 
compliance  with  the  terms  of  the  contract  until  about  Sep- 
tember 15th,  when  he  practically  abandoned  the  contract, 
and,  after  that  time,  the  work  proceeded  slowly  until  in  No- 
vember, when  he  entirely  abandoned  the  contract,  without 
having  finished  all  the  houses;  that,  about  November  14th, 
and  again  on  December  1, 1913,  Schlappi  notified  Arp  to  pro- 
ceed to  complete  the  buildings,  or  that  he  (Schlappi)  would 
proceed  to  complete  the  buildings;  that  Schlappi  did  there- 
after employ  another  contractor,  and  Schlappi  paid  such 
contractor  f 3,178.01  for  said  work ;  and  that  such  expendi- 
tures were  reasonable  and  necessary;  that,  when  Arp  aban- 
doned the  contract,  Schlappi  had  a  balance  of  f2,300  of  the 
contract  price  on  hand,  with  which  to  complete  the  build- 
ings, and  that  it  cost  the  owner  the  additional  sum  afore- 
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said,  or  f  878.01  more  than  the  balance  to  be  paid  under  the 
contract.  As  to  the  claim  of  Arp  against  Schlappi,  the  ref- 
eree found  that  Arp  was  not  entitled  to  extras,  and  that,  be- 
cause of  (payments  by  Schlappi  to  him,  Arp  was  not  entitled 
to  recover  anything  from  Schlappi;  that  the  lumber  com- 
pany filed  its  claim  with  the  clerk  and  notified  Schlappi,  as 
alleged;  that  the  material  was  delivered  on  the  respective 
premises,  as  alleged;  that  the  duplications  were  made  by 
mistake,  and  were  not  fraudulent,  and  the  amount  was  de- 
ducted from  the  claim  of  the  lumber  company;  that  the 
date  of  furnishing  the  la*t  item  of  material  under  the  con- 
tract of  May  12,  was  October  31, 1913^  and  that  the  fair,  rea- 
sonable market  value  of  the  material  so  delivered  under  that 
contract  was  $4,370.10,  and  that  thereon  Schlappi  paid  to 
the  lumber  company  $1,500,  September  8,  1913,  leaving  a 
balance  under  the  contract  of  $2,870.10;  that  the  last  item 
under  the  contract  of  June  11th  was  as  before  stated,  and 
the  value  of  the  material  delivered  thereunder  is  $1,665.78, 
and  that  said  two  balances  or  sums  are  due  the  lumber  com- 
pany. As  to  the  knowledge  of  Schlappi,  it  was  found  that 
he  knew  that  the  lumber  company  was  delivering  the  lumber 
and  material  when  they  commenced  making  delivery  to  the 
bufldings,  and  that  defendant  admitted  in  his  testimony 
that,  so  far  as  he  knew,  Arp  purchased  all  the  material  for 
the  buildings  from  the  lumber  company;  that,  about  Aug- 
ust 23,  1913,  he  heard  rumors  with  reference  to  the  financial 
standing  of  Arp,  and  that,  on  that  date,  he  had  a  conversa- 
tion with  the  manager  of  the  lumber  company,  and  Mr. 
Schlappi  was  then  advised  that  Arp  had  paid  nothing  to 
the  lumber  company ;  that  a  statement  of  said  account  was 
furnished  to  Schlappi  about  September  1,  1913 ;  that,  at  the 
time  said  account  was  rendered,  Schlappi  had  paid  to  Arp, 
upon  his  contract,  the  sum  of  $8,500,  leaving  a  balance  due 
on  said  contract  at  that  time  of  $5,950;  that  thereafter, 
Schlappi  made  the  following  payments  upon  the  contract: 
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September  6th,  f  1,500  to  lumber  company ;  September  6th, 
f500  to  brick  and  tile  company;  September  13th,  f400  for 
labor;  September  15th,  |300  to  Haakinson  &  Beatty;  Sep- 
tember 15th,  150  to  brick  maA)n;  September  15th,  f50  to 
brick  mason ;  October  4th,  f250  for  labor ;  October  18th,  ^500 
to  brick  and  tile  company.  That,  after  September  1st,  the 
lumber  company  took  to  the  house  on  one  lot,  material 
amounting  to  $940.05,  and  to  another  of  the  houses  in  the 
sum  of  1662.78,  or  a  total  of  $1,602.83.  It  was  further  found 
that  Schlappi  was  required  to  expend  the  sum  before  stated, 
to  complete  the  buildings.  The  contract  between  Arp  and 
Schlappi  provided  that  the  houses  were  to  be  completed  by 
September  1,  1913,  and  it  was  found  that  one  of  the  houses 
was  not  completed  until  February,  1914,  and  that  the  rental 
value  of  that  house  from  September  1,  1913,  to  March  1, 
1914,  was  $90  a  month. 

The  amount  of  Hansen's  claim,  as  found  by  the  ref- 
eree, is  $166.99,  with  interest,  and  the  amount  of  the  claim 
of  Comoli  is  $120.  These  are  junior  lien  holders,  and  the 
stipulation  in  reference  thereto  has  before  been  referred  to. 
The  evidaice  sustains  the  findings  of  the  referee  and  the 
trial  court.  It  would  serve  no  useful  purpose  to  set  out 
the  evidence  of  the  different  witnesses,  and  conflicting 
statements.  On  such  findings  of  fact,  the  law  question  is 
as  to  whether  thereunder  the  owner  had  the  right  to  make 
payments  to  the  principal  contractor,  in  accordance  with  the 
terms  of  his  contract,  or  whether  the  materialman  is  en- 
titled to  a  lien,  where  the  owner  has  knowledge  that  the  ma- 
terials were  furnished  on  credit,  or  has  knowledge  of  such 
circumstances  as  to  put  him  upon  inquiry,  and  where  the 
payments  are  not  made  strictly  according  to  the  terms  of 
the  contract.  This  we  conceive  to  be  the  real  point  of  dif- 
ference between  the  counsel  on  either  side.  Appellant  con- 
tends that  the  case  comes  within  the  rule  of  a  line  of  cases 
such  as  Stewart  d  Eayden  i\  Wright^  52  Iowa  335,  and  they 
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cite  that  case  and  other  similar  later  cases.  An  earlier  case 
is  cited  by  appellant,  Kilboume,  J.  d  Co.  v.  Jenmnga  d  Co., 
38  Iowa  533,  to  the  point  that  the  contract  between  the  own- 
er and  contractor  is  binding,  and  that  the  owner  is  not 
liable  beyond  the  terms  of  his  contract.  But  the  point  in 
that  case  was  whether  the  owner  could  be  compelled  to  pay 
in  money  when  he  had  agreed  to  pay  in  property.  In  the 
Stewart  case,  supra,  there  was  evidence  to  support  the  de- 
fendant's answer,  which  alleged  that  she  had  no  notice  or 
knowledge  of  any  arrangements  made  by  the  principal  con- 
tractor for  labor  or  materials,  and  that,  under  the  contract, 
the  principal  contractor  proceeded  with  the  construction  of 
the  house;  and  while  the  same  was  in  course  of  construction, 
rfie  (the  owner),  in  good  faith,  and  without  any  notice  or 
knowledge  that  the  principal  contractor  had  incurred  or  was 
incurring  debts  for  materials  or  labor,  and  without  any 
knowledge  of  the  claims  of  the  plaintiff,  and  before  any  no- 
tices were  served  upon  her,  paid  to  the  principal  contractor 
installments,  as  the  work  progressed,  and  in  compliance 
with  the  contract.  It  was  held  that,  under  such  circum- 
stances, the  payments  protected  the  owner.  Appellant  also 
cites  Epeneter  v.- Montgomery  County,  98  Iowa  159;  Fuller - 
ton  Lbr.  Co.  v.  Oshom,  72  Iowa  472,  475;  Page  d  Son  v. 
Grant,  127  Iowa  249 ;  loicn  Stone  Co.  v.  Crissman,  112  Iowa 
122;  Slagle  d  Co.  v.  De  Oooyer,  115  Iowa  401;  CMca^o  Lbr. 
d  C.  Co.  V.  Oarmer,  132  Iowa  282;  Jones  d  M.  Lbr.  Co.  v. 
Murphy,  64  Iowa  165;  and  other  cases.  The  Jones  v.  Mur- 
phy case,  supra,  is  also  cited  by  appellees.  We  shall  not 
again  review  these  cases.  Some  of  them  are  reviewed  in 
Cedar  Rapids  S.d  D.  Co.  v.  Heinbau^,  183  Iowa  1236.  We 
may  say,  however,  that  some  of  these  cases  seem  to  be 
against  appellant's  contention.  In  Pa^e  v.  Orarvt,  supra,  it 
was  held  that  the  owner  is  not  always  justified  in  paying  the 
principal  contractor,  even  in  strict  accordance  with  the  con- 
tract, and  that,  by  failing  to  observe  his  original  contract  as 
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to  the  time  of  payment,  or  to  follow  the  law  as  to  the  rights 
of  subcontractors,  he  may  be  liable  for  more  than  the  orig- 
inal contract  price.  And  in  Chicago  Lbr.  Co.  v.  Oarmer, 
supra,  payments  were  made  in  accordance  with  the  terms  of 
the  contract,  but  the  owner  had  knowledge  that  the  ma- 
terialman was  furnishing  material,  and  the  court  said  that, 
if  the  owner  was  aware  of  this,  the  law  seems  to  be  well 
settled  that  payment  to  the  contractor  will  not  constitute 
a  defense.  These  last  two  cases  are  discussed  in  the  Cedar 
Rapids  8.  d  D.  Co.  case. 

On  the  other  hand,  appellees  rely  on  a  line  of  cases  com- 
mencing with  Winter  d  Co.  v.  Hudson,  54  Iowa  336,  where, 
as  here,  the  statement  and  notice  were  given  to  the  owner 
within  the  time  required  by  law ;  payznents  were  not  made 
in  strict  accordance  with  the  terms  of  the  contract,  nor  were 
the  buildings  completed  within  the  contract  time;  the  de- 
fendant had  knowledge  that  the  materials  had  been  fur 
nished  and  used  in  the  construction  of  the  buildings;  and  it 
was  held  that  the  owner  was  liable  to  the  subcontractor, 
though  full  payment  had  been  made  to  the  principal  con- 
tractor.  The  Steusxrt  d  Hay  den  case  was  referred  to,  and 
the  distinction  pointed  out.  Appellees  cite,  also,  OilcJvriM 
V.  Anderson,  59  Iowa  274.  In  that  case,  the  facts  are,  we 
think,  more  favorable  to  appellant  than  are  the  facts  in  the 
instant  case;  for  that,  though  the  owner  knew  the  contractor 
had  to  buy  the  lumber  of  someone,  he  did  not  know  that  he 
bought  it  from  the  defendant.  In  that  case,  the  owner  did 
not  know  that  the  contractor  bought  on  credit  of  anyone 
until  near  the  expiration  of  30  days  from  the  time  the  last 
lumber  was  furnished, '  when  written  notice  was  served. 
It  was  held  that  that  case  fell  more  nearly  under  the  rule 
of  Winter  v.  Hudson,  supra,  and  it  was  said: 

"The  test  question  is  as  to  whether  Anderson  [the  own- 
er] could  probably,  in  the  exercise  of  reasonable  diligence, 
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have  discovered  that  the  plaintiffs  were  entitled  to  a  lien. 
We  have  to  say  that  it  appears  to  us  that  he  could." 

It  was  held  that  he  should  have  pursued  the  inquiry 
suggested,  and  that  the  subcontractor  was  entitled  to  a  lien. 
In  the  instant  case,  appellant  knew  that  appellees  had  the 
right,  under  the  law,  to  perfect  their  lien  by  complying  with 
the  statute,  which  they  did  in  due  time.  Without  further 
discussion,  we  think  the  instant  case  comes  within  the  rule 
of  the  cases  cited  by  appellees,  before  refprred  to,  and  the  fol- 
lowing: Fay  &  Co.  i\  Orison,  (JO  Iowa  136;  Andreics  v.  Bur- 
dick,  02  Iowa  714;  Jones  v>.  Murphy,  supra;  Othmer  Bros, 
i\  Clifton,  69  Iowa  6o6;  Hng  v,  Hintrager,  80  Iowa  359,  360; 
Orccn  Bay  Lhr,  Co.  t\  Adams,  107  Iowa  672;  Page  v.  ChranU 
supra ;  Chicago  Lhr,  Co,  v.  Garmei',  supra;  Wheeler  v.  White, 
164  Iowa  495;  Cedar  Rapids  S,  d  D,  Co,  t\  Heiniaughf 
supra. 

2.  A  constitutional  question  is  argued  by  appellant. 
Code  Section  3093  was  amended,  or  rather  repealed,  and  a 
new  section  enacted  in  lieu  thereof,  which  new  statute  went 

into  effect  July  4,  1913,  about  two  months 

2.  Appeal  and        after   the  contract  between    Bchlappi   and 

tton^of  grounds^:  Arp  was  made,  and  after  the  lumber  com- 

constltutional  j.j.tj        it  ^.-i        -r.    » 

questions  not  pauy  started  to  deliver  material.  It  is  ar- 
gued by  appellant  that  the  new  statute  does 
not  govern  this  case,  and  they  cite  certain 
provisions  of  the  Federal  and  state  Constitutions,  and  a 
number  of  cases  are  cited.  The  new  statute  seems  to  make 
the  owner  liable  for  any  payments  made  to  the  original  con- 
tractor before  the  lapse  of  the  30  days  allowed  by  law,  for 
the  filing  of  subcontractors'  mechanics'  liens.  It  is  stated 
by  appellant,  in  argument,  that  no  question  was  raised  in 
the  trial  court  but  that  this  case  was  governed  by  the  law 
as  it  stood  under  the  i)ri()r  statute.  We  do  not  find  that  the 
constitutional  question  was  raised  by  either  party  in  the 
court  below.     This  being  so,  it  may  not  be  raised  in  civil 
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cases  for  the  first  time  here.  State  v.  Ross,  186  Iowa  802. 
Furthermore,  we  do  not  understand  appellee  to  contend 
otherwise.  All  they  say  in  argument  on  this  point  is  in  the 
reply  argument,  where  they  say  that  an  examination  of  ap- 
pellant's case  shows  that,  so  far  as  the  extent  of  the  lien  is 
concerned,  the  new  act  did  not  change  the  law  as  it  previ- 
ously existed,  and  that  changes  in  the  new  law  were  admin- 
istrative in  their  character,  and  deferred  the  time  when  ac^ 
tion  might  be  begun  for  the  debt.  We  have  decided  the  case 
without  regard  to  the  new  statute,  and  we  do  not  decide  any- 
thing in  regard  to  the  new  statute. 

The  judgment  and  decree  of  the  district  court  is  af- 
firmed, and  the-  liens  of  the  subcontractors  will  be  estab- 
lished in  accordance  with  the  stipulation.  There  was  a  mo- 
tion filed  by  appellant  to  strike  the  amended  abstract,  and 
also  a  motion  to  strike  appellees'  argument  and  parts  of  the 
reply  argument.    These  motions  are  overruled. — Affirmed, 

Ladd,  C.  J.,  E>VANs  and  Salinger^  JJ.,  concur. 


J.  R.  Selkirk,  Appellant,  v.  Sioux  City  Gas  &  Electric 

Company,  Appellee. 

MUNICIFAI.  CORPORATIONS:  Pal)Uc  UtiUtleA— Bates.  A  heat, 
gas,  electric  light  or  power,  or  water  franchise,  duly  approved 
by  the  electors,  is  at  all  tli;nes  under  the  control  of  the  city 
council,  in  bo  far  as  a  reasonable  upward  or  downward  reYision 
of  the  rates  Is  concerned. 

Appeal  from  Woodbury  District  Court. — W.  O.  Sears, 

Judge. 

February  16,  1920. 

Action  in  equity  by  plaintiff,  on  behalf  of  himself  and 
other  gas  consumers,  to  enjoin  defendant  from  putting  into 
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effect  and  collecting  increased  rates  for  gas,  under  an  amend 
ed  or  new  ordinance,  contrary  to  the  rates  fixed  in  the  or- 
dinance granting  the  franchise  in  1902,  which  franchise 
ordinance,  the  defendant  contends,  was  repealed  as  to  rates 
by  the  new  or  amended  ordinance.  There  was  a  demurrer 
to  the  petition,  which  was  sustained ;  and,  plaintiff  electing 
to  stand  thereon,  the  petition  was  dismissed^  and  judgment 
rendered  against  plaintiff  for  costs.  Plaintiff  appeals. — Af- 
firmed, 

J.  L.  Kennedy y  for  appellant. 

Jepson  d  Struhle,  for  appellee. 

Preston,  J. — ^We  think  the  questions  presented  have 
been  heretofore  determined,  and  we  shall,  therefore,  at- 
tempt to  avoid  repetition  of  the  discussion  and  reasoning  in 
prior  cases.  But  two  questions  are  relied  upon  by  appel- 
lant: First,  that  the  original  ordinance  constitutes  a  bind- 
ing contract  upon  the  defendant ;  and,  second,  that  the  new 
ordinance  amends  the  old  one,  and  that  this  could  not  be 
done,  because  the  ordinance  was  not  submitted  to  a  vote  of 
the  electors.  Appellee  contends,  among  other  things,  that, 
even  though  the  original  franchise  ordinance  and  its  ac- 
ceptance by  defendant  do  constitute  a  contract,  it  may, 
nevertheless,  be  changed  by  mutual  agreement  of  the  par- 
ties thereto,  the  city  and  the  defendant,  and  that  this  has 
been  done  by  the  new  ordinance.  The  first  ordinance.  No. 
F-7011,  was  passed  July  7,  1903,  and  was  to  run  25  years, 
and  was  thereafter  approved  by  the  voters.  It  provides, 
among  other  things: 

"Section  4.  In  consideration  of  the  rights  and  privi- 
leges herein  granted,  the  said  grantee,  and  its  assigns,  agree 
to  accept  this  grant  subject  to  the  further  consideration 
that  during  the  life  of  this  franchise  the  prices,  which  may 
be  charged  for  gas  furnished  private  consumers,  shall  not 
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exceed  the  following  amount^:  Pop  a  time  at  the  rate  of 
f  1.20  net  per  thousand  cubic  feet ;  for  the  next  year,  91.15 ; 
then  fl.lO;  then  fl.05,  and  after  January  1,  1907,  fl.OO." 

It  also  provides : 

"Sec.  7.  That  within  thirty  days  after  the  passage  of  this 
ordinance,  the  said  grantee  shall  file  with  the  city  clerk,  its 
acceptance  of  the  provisions  of  this  ordinance  and  of  its 
termd  and  conditions  and  said  ordinance  with  said  accept- 
ance, when  said  ordinance  shall  be  approved  by  said  electors 
at  said  election,  and  published  as  hereinafter  provided,  shall 
become  and  be  a  binding  contract  between  said  city  and  the 
grantee  and  its  assigns,  and  all  the  franchises  now  exercised 
by  the  grantee  shall  be  merged  in  the  one  hereby  granted." 

In  due  time,  the  defendant  company  accepted  the  ordi- 
nance and  all  the  provisions  and  conditions  therein  con- 
tained. For  nearly  16  years,  the  defendant  operated  under 
said  ordinance,  charging  the  rates  therein  fixed.  On  March 
22,  1919,  the  city  council,  at  the  request  of  the  defendant, 
passed  ordinance  No.  J-lO&l,  as  follows : 

"Section  1.  That  any  person,  firm  or  corporation,  fur- 
nishing, selling  and  distributing  gas  to  the  city  of  Sioux 
City,  and  the  inhabitants  thereof,  shall  be  entitled  to  charge 
and  collect  not  to  exceed  one  dollar  and  twenty  cents  i)er 
thousand  cubic  feet  therefor,  but  shall  be  and  are  hereby 
required  to  deduct  ten  cents  per  thousand  cubic  feet  from 
all  bills  paid  on  or  before  the  discount  day  established  by 
said  person,  firm  or  corporation  furnishing  said  gas  for  tiie 
district  in  which  said  gas  is  consumed,  and  said  person,  firm 
or  corporation  is  hereby  authorized  to  establish  said  dis- 
tricts and  discount  days  therefor,  provided,  however,  that 
the  minimum  amount  to  be  paid  by  any  person  whose  prem- 
ises are  so  connected  with  the  gas  mains  of  the  person,  firm 
or  corporation  furnishing  said  gas  as  to  be  served  thereby, 
shall  be  fifty  cents  per  month  per  meter. 

"Section  2.  That  all  ordinances  and  resolution  ajid  parts 
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thereof  of  the  city  of  Sioux  City,'  heretofore  passed  and 
adopted,  fixing  and  establishing  the  rates  to  be  charged  for 
gas  furnished  to  said  city  and  the  inhabitants  thereof,  be 
and  the  same  are  hereby  repealed.  • 

"Section  3.  This  ordinance  shall  take  effect  from  and 
after  its  publication  as  required  by  law.'' 

It  was  duly  published,  but  was  not  submitted  to  the  vot- 
ers. No  complaint  is  made  that  the  rates  so  fixed  are  un- 
reasonable, considering  present  war  prices. 

The  demurrer  was  on  the  following  grounds: 

"First  The  facts  stated  in  said  petition  do  not  entitle 
plaintiff  to  the  relief  demanded. 

"Second.  Because  it  appears  that  the  city  council  of 
the  city  of  Sioux  City,  Iowa,  on  or  about  March  22,  1919, 
passed  and  adopted  an  ordinance  authorizing  and  empow- 
ering this  defendant  to  charge  not  to  exceed  fl.20  per  thou- 
sand cubic  feet  for  gas  furnished  by  it  tQ  consumers  there- 
of in  the  city  of  Sioux  City,  Iowa,  and  repealing  all  ordi- 
nances and  resolutions  and  parts  thereof,  theretofore  passed 
and  adopted,  fixing  said  rates,  which  said  ordinance  was 
thereafter,  as  shown  by  plaintiff's  petition,  duly  published, 
and  the  same  is  now  in  full  force  and  effect,  and  said  peti- 
tion does  not  allege  nor  claim  that  the  defendant  herein  is 
seeking  to  charge  any  higher  rate  than  that  fixed  in  said 
ordinance,  passed  March  22,  1919. 

"Third.  Because  it  appears  by  said  petition  that  Sec- 
tion 4  of  Ordinance  No.  F-7011  was  repealed  by  Ordinance 
J-1051,  and  the  same  is  of  no  force  and  effect,  and  the  only 
ordinance  in  force  in  the  city  of  Sioux  City,  Iowa,  fixing  and 
establishing  rates  to  be  charged  for  gas  furnished  the  in- 
habitants of  the  city  of  Sioux  City  is  said  Ordinance  No. 
J-1051. 

"Fourth.  Because,  by  Section  725  of  the  1913  Supple- 
ment to  the  Code  of  the  state  of  Iowa,  it  is  provided  that 
cities,  acting  by  and  through  their  respective  councils,  shall 
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have  power  to  regulate  and  fix  the  rate  for  gas  furnished 
to  the  inhabitants  of  the  respective  cities,  and  that  this 
power  shall  not  be  abridged  by  ordinance,  resolution,  or  con- 
tract; and  it  appears  that  the  city  of  Sioux  City,  Iowa,  has, 
by  Ordinance  No.  J-1051,  fixed  the  rates  that  may  be  charged 
by  this  defendant  for  gas,  being  the  rates  which  this  de- 
fendant, under  and  by  virtue  of  said  ordinance,  is  now 
charging. 

"Fifth.  Because,  under  the  laws  of  the  state  of  Iowa, 
and  particularly  Section  725  of  the  1913  Supplement  to  the 
Code  of  Iowa,  the  power  to  fix  and  regulate  rates  to  be 
charged  by  this  defendant  is  lodged  in  city  councils,  and  it 
is  not  required  that  an  ordinance  fixing  said  rates  shall  be 
submitted  to  the  voters  of  said  city  for  approval  by  them, 
and  it  further  appears  that  said  city  council  of  said  city  has 
exercised  the  powers  conferred  upon  it  in  passing  said  or- 
dinance No.  J-1051. 

"Sixth.  Because,  until  the  passage  of  said  ordinance 
No.  J-1051,  there  had  not  been  a  valid  exercise  of  the  power 
to  fix  rates  to  be  charged  for  gas  by  the  city  council  of  the 
city  of  Sioux  City,  Iowa. 

"Seventh.  Because,  under  the  laws  of  the  state  of  Iowa, 
no  ordinance,  resolution,  or  contract  can  be  passed,  adopted, 
or  entered  into  which  will  deprive  the  cities  of  said  stato 
from  exercising  through  their  city  council,  at  any  time,  the 
powers  conferred  upon  them  by  said  Section  725,  and  no 
ordinance,  resolution,  or  contract  passed,  adopted,  or  en- 
tered into  at  the  time  of  the  granting  of  the  franchise  re- 
ferred to  in  plaintiff's  petition,  could  deprive  the  city  of 
Sioux  City  of  the  power,  through  its  council,  to  regulate  and 
fix  rates  thereafter." 

Appellant  cites  and  relies  on  Columbus  R.  P.  d  L.  Co,  t?. 
Oity  of  Cohimhus,  253  Fed.  499 ;  MuscaUne  Lighting  Co.  v. 
City  of  Muscatine,  256  Fted.  929;  and  a  memorandum  and 
decree  in  another  case,  not  reported.    The  Columbus  case 
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arose  under  the  statutes  and  law  of  Ohio,  and  the  decision 
follows  the  rule  laid  down  in  Ohio,  which  seems  to  be  con- 
trary to  the  general  rule,  and  is  contrary  to  our  own  de- 
cisions. There  is  this  further  fact  in  that  case,  that  the 
company  was  attempting  to  raise  rates  without  the  con- 
sent of  the  city  council. 

In  the  Muscatine  case,  the  light  company  endeavored 
to  change  the  rate  fixed  in  the  ordinance,  and  charge  a  high- 
er one,  without  the  exercise  by  the  city  of  its  power  to  reg- 
ulate and  fix  rates,  and  without  the  consent  of  the  city. 
We  think  the  instant  case  is  ruled  by  /o-M?a  B.  d  L.  Co.  v. 
Jones  Auto  Co.^  182  Iowa  982;  Town  of  WilUams  v.  Iowa 
Falls  Elec.  Co.,  185  Iowa  493.  Appellee  also  cites  City  of 
Knoxville  v.  KnoxviUe  Water  Co.,  212  U.  S.  1 ;  Freeport  War 
ter  Co.  V.  Freeport  City,  180  U.  S.  587 ;  Wyandotte  County 
Gas  Co.  V.  State  of  Ka/nsas,  231  U.  S.  622 ;  State  v.  Public 
Serv.  Com.,  270  Mo.  547  (194  S.  W.  287) ;  State  v.  Public^ 
Serv.  Com.,  269  Mo.  704  (168  S.  W.  1157) ;  Sand/pomt  W.  d 
L.  Co.  V.  City  of  Sandpoint,  31  Ida.  498  (173  Pac.  972) ;  Salt 
Lake  City  v.  Utah  L.  d  T.  Co.,  (Utah)  173  Pac,  556;  State 
ex  rel.  City  of  Sedalia  v.  Public  Serv.  Com.,  275  Mo.  201 
(204  S.  W.  497) ;  Dmver  d  S.  P,  R.  Co.  v.  City  of  Engle- 
wood,  62  Colo.  229  (161  Pac.  151). 

All  questions  presented  in  this  case  are  passed  upon 
and  decided  adversely  to  appellant's  contention  in  the  Jones 
case,  supra.  It  is  true  that  the  charges  in  that  case  had  to 
do  with  heat,  rather  than  gas,  but  the  same  power  is  given 
cities  to  r^ulate  and  fix  the  rate  for  gas  as  for  heat.  They 
both  appear  in  the  same  section.  It  is  true  that  there  is  this 
difference  between  that  case  and  this.  In  that  case,  the 
ordinance  provided  that  the  council  might  change  the  rate, 
but  the  court  said  that  this  adds  nothing  to  the  statute. 

Code  Section  720  has  to  do  with  the  power  to  grant  cer- 
tain rights  or  franchises  for  a  term  of  years,  subject  to  a 
vote  of  the  electors.    There  is  no  provision  in  that  section 
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for  regulating  or  fixing  rates.  Ck>de  Section  725  is  the 
statute  containing  the  continuing  governmental  power  of 
rate-making,  with  limitations  on  the  abridgment  thereof  by 
ordinance  or  contract. 

Without  further  discussion,  we  reach  the  condnsiou 
that  the  ruling  of  the  trial  court  was  right,  and  the  judg- 
ment is,  therefore, — Affirmed, 

Ladd^  EiVANs^  and  Salinger^  JJ.,  concur.  < 

Weaver,  C.  J.,  dissents. 


Bdwabd  Thompson^  Appellee,  v.  J.  J.  Btan^  Appellant 

BS0KEB8:    Commission  Payable  in  "SecnrltiM"-— 'Failmro  to  Ckm- 

1  sommate  Contract.  A  broker  wbo,  for  effecting  a  sale  for  his 
principal,  agrees  to  accept  as  commission  a  certain  amount  of 
"securities"  wbich  the  principal  is  to  receive  from  the  other 
party  to  the  sale,  is  not  entitled  to  a  money  Judgment  against 
his  principal  for  his  commission,  when  such  principal  is  in  no 
wise  to  blame  for  the  nonoonsummation  of  the  sale  contract, 
^n  other  words,  the  broker  in  such  circumstances  does  not  earn 
his  commission  until  a  sale  is  actually  effected — ^until  the  "se- 
curities" are  delivered  to  the  principal. 

BBOSBBS:    Fraud  as  Defense  Against  Commission.    A  broker  may 

2  be  entitled  to  his  commission  from  his  principal,  even  though 
the  contract  of  sale  was  never  carried  out  by  the  parties;  bat 
not  so  when  the  principal  has  been  led  into  the  contract  by  his 
broker's  fraud.  Evidence  held  to  demand  the  submission  of 
subh  issue  of  fraud. 

Appeal  from  Webster  District  Court. — ^H.  E.  Pry,  Judge. 

September  26,  1919. 

Supplemental  Opinion  on  Behearinq^  Febbuabt  16,  1920. 

Action  at  law  to  recover  a  commission  on  the  sale  or 
exchange  of  real  property.    There  was  a  trial  to  a  jury,  and 
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a  verdict  and  judgment  for  plaintiff,  and  the  defendant  ap- 
peals. The  plaintiflE  has  also  appealed  from  the  action  of 
the  trial  court  in  instructing  the  jury  to  allow  interest,  in 
case  of  recovery,  from  the  commencement  of  the  suit,  instead 
of  from  the  date  plaintiff  claims  his  service  was  completed. 
— Reversed  on  both  appeals. 

Mitchell  d  Files,  for  appellant. 

H.  W.  Stowe  and  Huim  d  Jones,  for  appellee. 

Preston,  J. — 1.  Defendant,  having  first  appealed,  is  the 
appellant.  Numerous  errors  are  assigned  by  appellant  for 
reversal,  and  points  by  appellee  for  affirmance.    There  is 

one  thing  about  the  record  that  strikes  us  as 
1.  bbokbbs:  com-    peculiar,  and  that  is  that  appellee  does  not 

mission    payable   '^  '  *^*^ 

iSiiupe^^to*  con-'  ^^"®  ^*  ^^  *^®  question  of  fraud  argued  by 
tract?***  ^°'  appellant.  The  question  of  fraud  or  repre- 
sentation was  tendered  in  the  pleadings,  but 
withdrawn  or  ignored  by  the  court  in  the  instructions.  Nor 
does  appellant  argue  at  all  the  question  of  interest,  which 
is  presented  by  plaintiff  on  his  appeal ;  so  that  we  shall  have 
to  get  at  these  questions  the  best  we  can,  with  argument  on 
only  one  side. 

Plaintiff  is  a  real  estate  broker.  Some  time  prior  to 
October  11,  1912,  defendant  had  purchased  the  570  acres  of 
land  he  now  owns,  and  in  dispute  in  this  case,  and  in  that 
transaction  the  plaintiff  had  been  interested,  as  broker 
in  that  sale,  and  claimed  to  be  entitled  to  a  commission  from 
the  party  who  then  sold  the  land  to  defendant;  and  plaintiff 
had  brought  some  kind  of  an  action  to  establish  a  lien  on 
the  land.  That  suit  was  pending  when  the  contract  soon 
to  be  referred  to  was  entered  into  between  plaintiff  and  de- 
fendant. Prior  to  the  execution  of  this  contract,  there 
seems  to  have  been  an  understanding  between  plaintiff  and 
defendant,  by  which  plaintiff  had  undertakeii  to  make  a 
sale  for  defendant,  of  defendants  land  in  dispute,,  to  Mrs. 
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Saucerman,  and  under  which  plaintiff  claims  to  l^ave  per- 
formed, and  put  in  his  time  in  bringing  about  the  trade. 

On  October  11,  1912,  plaintiff  and  defendant  entered  in- 
to the  following  contract: 

"Des  Moines,  Iowa,  October  11,  1912.  It  is  hereby 
agreed  and  has  heretofore  been  agreed  and  understood  that 
if  the  deal  or  trade  is  made  by  J»  J.  Ryan  of  Fort  Dodge, 
Iowa,  and  Mrs.  F.  Saucerman  of  Des  Moines,  Iowa,  I  here- 
by agree  to  pay  to  Edward  Thompson  of  Callendar,  Iowa, 
the  sum  of  |3,000  for  acting  as  my  agent  in  the  matter  and 
the  said  Edward  Thompson  is  to  accept  securities  for  same 
that  I  receive  of  Mrs.  F.  Saucerman.  It  is  agreed  Edward 
Thompson  will  dismiss  suit  affecting  title  of  the  land  trade. 
Signed  in  duplicate,  J.  J.  Ryan,  Edward  Thompson." 

After  this  agreement,  the  plaintiff  dismissed  the  suit 
that  was  then  pending.  *  A  month  or  more  after  this  con- 
tract, the  defendant  and  Mrs.  Saucerman,  an  old  lady,  about 
75  years  of  age,  who  died  some  time  in  1913,  entered  into  a 
written  contract  as  follows: 

"Exhibit  No.  1.  This  agreement  made  this  9th  day  of 
November,  1912,  between  J.  J.  Ryan  of  the  county  of  Web- 
ster, state  of  Iowa,  party  of  the  first  part  and  Mariam  Sau- 
cerman of  the  county  of  Polk  and  state  of  Iowa  party  of  the 
second  part  as  follows: 

"The  party  of  the  first  part  hereby  sells  to  the  party 
of  the  second  part  on  the  performance  of  the  agreements  of 
the  party  of  the  second  part  as  hereinafter  mentioned,  all 
his  right,  title  and  interest  in  and  to  the  real  estate  situated 
in  the  county  of  Palo  Alto  and  state  of  Iowa,  to  wit:  [de 
scribing  defendant's  569.81  acres  in  Palo  Alto  County.] 

"And  the  party  of  the  second  part  in  consideration  of 
the  premises  hereby  agrees  to  and  with  the  party  of  the 
first  part,  to  purchase  all  his  right,  title  and  interest  in  and 
to  the  ijBal  estate  above  described,  situated  in  the  county  of 
Palo  Alto  and  state  of  Iowa,  and  to  pay  and  exchange  there- 


398  Thompson  v.  Ryan.  [188  Iowa 

for  and  sell  and  convey  to  the  party  of  the  first  part  the 
following  described  premises  situated  in  the  county  of 
Polk  and  state  of  Iowa,  a  more  particular  description  of 
which  is  hereafter  set  out  marked  Exhibit  A  and  made  a 
part  of  this  contract. 

"In  addition  to  the  conveyance  of  the  land  described  in 
Exhibit  A  the  party  of  the  second  part  agrees  to  pay  to  the 
party  of  the  first  part  the  sum  of  seven  thousand  five  hun- 
dred (^7,500)  dollars  in  good  securities,  consisting  of  mort- 
gages and  real  estate  contracts  in  force  where  equities  are 
amply  good.  Each  party  to  assume  and  pay  the  incum- 
brance upon  the  land  received  by  him  or  her,  but  any  dif- 
ference in  the  amount  of  incumbrance  is  to  be  made  up  by 
either  an  increase  or  decrease  of  negotiable  securities  above 
described." 

Exhibit  A,  attached  to  that  contract;  contains  a  list  of 
a  large  number  of  lots  and  parcels  of  land,  30  or  40  or  more. 
This  contract  is  dated  November  9,  1912,  but  was  not  signed 
at  that  time,  but  was  signed  at  a  later  date.  This  contract 
wafi  drawn  by  Mr.  Sullivan,  and  plaintiflE,  defendant,  Mrs. 
Sancerman,  and  her  daughter,  or  granddaughter,  and  her 
attorney,  Steele,  were  present.  It  is  conceded  that  tiis  con- 
tract between  defendant  and  Mrs.  Saucerman  was  never  per- 
formed. The  defendant  had  made  at  least  some  examina- 
tion of  Mrs.  Saucerman's  property,  and,  as  we  gather,  this 
was  before  the  last-named  contract  was  signed;  and  Mrs. 
Saucerman  had  employed  an  attorney  to  assist  her,  but  per- 
haps more  with  reference  to  the  condition  of  her  own  af- 
fairs. The  f7,500  securities  that  Mrs.  Saucerman  was  to 
turn  over  to  defendant  might,  according  to  the  contract,  be 
increased  or  decreased,  according  to  the  amount  of  incum 
brance  on  her  properties.  It  appears  that,  upon  investi- 
gating the  incumbrances,  it  was  found  that  she  would  have 
to  turn  over  to  appellant  about  f  12,000  in  securities,  to  make 
up  the  difference,  and  that,  to  release  these  securities,  she 
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would  have  to  put  up  to  the  Loan  and  Trust  Company  more 
than  flOyOOO;  so  that,  as  contended  by  appellant,  and  as 
testified  to  by  Mrs.  Baucerman's  attorney,  Mr.  Steele,  fig- 
uring it  that  way,  it  would  take  about  f20,000  for  her  to 
make  the  deal.  The  securities  were  not  released  nor  turned 
over,  nor  offered  to  be  turned  over  to  appellant.  Exhibit 
1  provides  that  abstract  shall  be  furnished.  After  the  con- 
tract, appellant  had  abstracts  perfected  to  his  land,  and  ten- 
dered the  same  to  Mrs.  Saucerman;  but  he  never  received 
an  abstract  to  any  of  the  Saucerman  property,  though  he 
demanded  the  same  from  her  and  plaintiff, — at  least,  the 
evidence  tends  to  so  show.  In  January,  1913,  Mrs.  Sau- 
cerman sold  a  part  of  the  property  covered  by  Exhibit  1,  and, 
in  February,  sold  several  other  parcels;  and,  as  appellant 
contends,  she  put  it  out  of  her  power  to  carry  out  or  per- 
form her  contract.  The  trial  court  submitted  the  case  to 
the  jury  on  the  theory  that  the  jury  should  determine  wheth- 
er the  defendant  or  Mrs.  Saucerman  was  to  blame  for  the 
nonperformance  of  the  contract,  £}xhiblt  1,  and  some  of  the 
terms  and  conditions  thereof.  Plaintiff  alleged,  among  oth- 
er things,  that  Mrs.  Saucerman  was  ready,  able,  and  willing 
to  perform  her  part  of  it;  but,  as  we  understand  appellee 
now,  his  contention  is  that  some  of  these  allegations^  were 
surplusage,  and  he  was  not  required  to  prove  them, — at  least, 
that  he  was  only  required  to  make  out  a  prima-facie  case. 
The  trial  court  instructed  on  these  several  jnatters,  and  the 
instructions,  or  some  of  them,  are  complained  of.  Appel- 
lant contends,  also,  that  some  of  the  instructions  given  by 
the  court  had  no  support  in  the  evidence,  and  that  they  were, 
therefore,  erroneously  given,  and  that  there  were  some  ma- 
terial iserues  in  the  case,  and  evidence  to  support  them, 
which  were  not  submitted  to  the  jury,  and  that  this  was  er- 
ror. In  our  view  of  the  case,  some  of  these  matters  are  not 
controlling.  The  real  controversy  in  the  case,  we  take  it, 
in  so  far  as  it  refers  to  the  issues  that  were  submitted  to 
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the  jury,  is  in  regard  to  the  question  as  to  what  the  plain- 
tiff, under  the  contract  between  himself  and  defendant,  was 
required  to  do,  and  when  his  commission  was  earned.  Ap- 
pellant contends  that  the  trial  court  adopted  the  wrong  the- 
ory in  regard  to  this,  and  his  claim  is,  substantially,  stated 
as  briefly  as  we  may^  that,  before  a  broker  is  entitled  to  com- 
mission for  sale  or  exchange  of  property,  a  binding  contract 
must  be  made,  and  the  purchaser  must  be  ready,  able,  and 
willing  to  carry  out  the  terms  thereof  (citing  Greusel  v. 
Dean,  98  Iowa  405 ;  Nagl  v.  Small,  159  Iowa  387,  390;  Ketch- 
am  V.  Axel 8071,  160  Iowa  456,  458,  471;  Beamer  v.  StuheTf 
164  Iowa  309,  311,  312;  Fli/nn  v.  Jordal,  124  Iowa  457;  Sny- 
der t\  Fidler,  125  Iowa  378;  Jones  v.  Ford,  154  Iowa  549, 
554) ;  and  that,  where  there  is  something  to  be  done  by  the 
purchaser  or  by  the  other  party  to  the  contract,  such  as  the 
execution  of  notes,  turning  over  of  securities,  or  furnishing 
of  an  abstract,  the  contract  is  not  completed  and  enforcible 
until  such  act  is  j)erformed,  and  such  condition  complied 
with  (citing  the  Ketcham  and  Snyder  cases,  supra,  and 
Marple  v.  Ives,  111  Iowa  602,  604.).  Appellee  concedes  that 
this  is  the  rule  in  certain  ^ases,  but  contends  that  it  does 
not  apply  to  the  kind  of  a  contract  which  was  entered  into 
between  plaintiff  and  defendant.  In  the  Oretisel  case,  the 
commission  was  due  whenever  plaintiff  should  succeed  in 
disposing  of  the  property  in  the  manner  and  on  the  terms 
acceptable  to  the  defendant,  and  it  appeared  that  plaintiff 
brought  a  party  to  defendant  who  agreed  to  and  did  pur- 
chase said  goods,  on  terms  acceptable  to  the  defendant.  The 
plaintiff  in  that  case,  the  broker,  was  to  dispose  of  the  prop- 
erty in  the  manner  or  on  terms  acceptable  to  defendant.  The 
contract  was  not  performed,  nor  the  property  disposed  of; 
and,  under  such  a  contract,  it  was  held  that  plaintiff  was  re- 
quired to  find  a  purchaser  who  was  able  and  willing  to  make 
the  purchase  and  complete  the  contract.  The  Noffl  case  is 
relied  on  by  appellee,  and  will  be  referred  to  later.    The 
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Ketcham,  Flynn,  and  8n/yder  cases  are  also  relied  upon  by 
appellee,  and  will  be  referred  to  later.  In  the  Beamer  case, 
the  question  was  whether  plaintiff  was  to  find  a  purchaser ; 
and  the  holding  was  that  this  duty  is  performed  when  the 
agent  finds  and  introduces  to  his  principal  a  person  who  is 
rieady,  able,  and  willing  to  buy  on  the  terms  proposed  by  or 
acceptable  to  said  principal, — a  different  contract,  we  think, 
from  that  presented  in  the  instant  case.  In  the  Jones  case, 
the  broker  was  to  procure  a  purchaser  ready,  able,  and  will- 
ing to  buy  on  terms  satisfactory  to  the  seller;  and  it  was 
held  that  the  evidence  was  sufficient  to  sustain  the  finding 
that  the  broker  did  secure  a  purchaser  who  was  ready,  able, 
and  willing  to  comply  with  the  conditions. 

On  the  other  hand,  appellee  contends  that  where,  as 
here,  the  plaintiff  was  required  to  do  the  things  specified  in 
his  contract,  and  the  property  owners  have  entered  into  a 
binding  contract,  then  his  commission  is  due :  in  other  words, 
that,  under  his  contract,  the  deal  or  trade  is  made  when 
there  is  a  binding  contract  between  the  two  property  own- 
ers. He  cites  and  relies  on  Wcnk^  v.  Hazard,  149  Iowa  16 ; 
Na^l  V,  Small,  supra;  Flynn  v.  Jordal,  supra;  Ketofiam  v. 
Axelson,  supra.  Appellee  also  relies  on  the  case  of  Lfanib- 
scher  v.  Mia>ell,  111  Iowa  88,  as  hiding  that,  to  be  entitled 
to  a  commission  where  no  completed  transfer  is  made,  a 
broker  employed  must- find  a  purchaser,  or  one  who  will 
trade  upon  terms  fixed  by  the  principal,  or  take  from  the 
customer  a  binding  contract  of  purchase  or  trade,  accept- 
able to  the  principal.  In  the  Wenks  case,  the  court,  after 
stating  that  there  was  more  or  less  confusion  in  the  cases, 
said: 

"This  is  not  a  case  where  the  commission  was  to  be- 
come due  upon  a  completed  sale.  Nor  is  it  a  case  where 
the  terms  and  conditions  of  the  sale  were  fixed  in  advance 
by  the  owner,  and  he  agreed  to  pay  a  commission  when  a 
purchaser  on  the  terms  stated  was  produced.    Where  the 

Vol.   188   U.— 26 
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commission  depends  upon  a  consummated  sale,  the  burden 
rests  upon  the  plaintiff  to  show  that  the  purchaser  was  able 
and  willing  to  perform^  an(l  that  the  owner  wa«  at  fault. 
And  the  same  rule  applies  where  the  terms  are  fixed  in' 
advance  by  the  owner,  and  the  agent  claims  to  have  procured 
a  purchaser  upon  the  terms  stated.  The  case  at  bar  be- 
longs to  still  another  class,  in  our  judgment.  Here,  the 
terms  of  ^ale  were  not  fixed  in  advance  by  the  owner,  and 
therefore  it  was  impossible  for  the  plaintiff  to  know  what 
they  were  or  might  be.  The  terms  and  conditions  of  the 
sale  being  expressly"  reserved  for  determination  by  the  own- 
er, it  is  manifest  that  the  agent  or  broker  cannot  know 
whether  the  purchaser  can  or  will  accede  to  the  terms  fixed. 
The  owner  reserves  the  right  to  and  determines  the  ability 
of  the  purchaser  to  pay,  or  to  comply  with  other  terms 
which  he  may  fix;  and  it  would  be  manifestly  unjust  to 
say  to  the  broker  that  his  commission  must  depend  upon 
the  correctness  of  the  owner's  judgment  or  ability." 

After  reviewing  a  number  of  decisions,  the  court  said 
further :  ^ 

'^In  none  of  the  cases,  so  far  as  we  have  been  able  to 
find,  has  it  been  held  tUtt  there  can  be  no  recovery  where 
the  owner  reserves  the  right  to  fix  his  own  terms  and  condi- 
tions, and  agrees  to  pay  a  commission  for  a  purchaser  who 
will  enter  into  such  a  contract  as  he  shall  dictate." 

It  may  be  conceded  that  the  contract  in  the  instant 
case  is  not  in  the  precise  language  of  the  cases  cited  by  ap- 
pellee. We  shall  not  stop  to  review  them,  but  say  that  we 
think  the  contract  in  question  comes  more  nearly  within  the 
rule  laid  down  in  such  cases. 

2.  Conceding  this  to  be  the  proper  rule,  as  applied  to 
the  contract  in  this  case,  it  is  important  to  determine  wheth- 
er the  contract  between  Mrs.  Saucerman  and  the  appellant 
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was  made  in  good  faith,  or  whether  it  was 

^*  £f ^deSnse '""*  obtained     by     fraud     and     misrepresenta- 

S5S5i.~°*'       tion  by  the  plaintiff.    Snch  is  appeUant's 

contention.  He  assigns  as  error  that  the 
court  erred  in  the  first  instruction,  in  that  said  instruction 
withdraws  from  the  jury  material  and  proper  matter  plead- 
ed by  defendant  in  his  answer,  to  wit,  tjie  fraud  of  plain- 
tiff in  procuring  defendant's  signature  to  the  contract,  Ex- 
hibit 1,  and  the  failure  to  furnish  abstracts,  as  agreed  in 
said  contract;  and  that  said  instruction  does  not  clearly 
state  the  issues.  The  question  of  the  alleged  fraud  was  not 
submitted  to  the  jury,  but  was  expressly  withdrawn,  on 
the  ground  that  the  evidence  in  relation  thereto  was  insuf9- 
cient  to  submit  to  the  jury ;  and,  as  we  have  said,  it  is  not 
argued  by  appellee.  We  are,  therefore,  not  advised  what 
appellee's  theory  is,  nor  that  of  the  trial  court,  at  this  point ; 
but  we  reach  the  conclusion  that  there  is  merit  in  this  as- 
signment, and  that  appellant's  contention  must  b^  sustained. 
It  should  be  kept  in  mind  that  there  was  some  little  time 
after  the  preparation  *  of  Exhibit  1,  before  it  was  signed. 
The  defendant  testified  that  Mrs.  Baucerman  came  to  see 
him  at  Port  Dodge,  between  the  time  the  contract  was  writ- 
ten and  the  time  it  was  signed;  but  this  was  stricken,  on 
plaintiff's  motion,  and  defendant  was  then  asked  to  state  the 
conversation,  and  objection  to  this  was  sustained.  There- 
upon, appellant  offered  to  prove: 

''The  defendant  proposes  to  prove  by  this  witness  that, 
subsequent  to  the  writing  of  the  contract,  and  before  it  was 
signed,  Mrs.  Baucerman  called  at  his  home,  and  stated  to 
him  that  it  was  not  possible  for  her  to  raise  the  money  to 
release  the  securities  which,  according  to  the  terms  of  the 
contract,  as  written,  she.  waB  to  turn  over  to  the  defendant, 
unless  she  could  raise  about  {12,000  or  more  for  that  pur- 
pose; that,  unless  she  could  make  that  loan,  or  it  .could  be 
made  for  her,  she  was  unable  to  perform  the  contract." 
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This  offer  was  denied.  In  view  of  what  follows,  we 
think  the  witness  should  have  been  permitted  to  testify  to 
the  matter  contained  in  the  offer.  The  defendant,  in  his 
answer,  pleaded  the  following : 

"Defendant  further  states  and  shows  to  the  court  that 
Mrs.  Saucerman  was  a  stranger  to  this  defendant,  and  that 
he  knew  nothing  about  her  financial  responsibility  or  her 
ability  to  carry  out  and  perform  the  terms  of  said  con- 
tract; that  plaintiff  claimed  and  pretended  to  be  well  ac- 
quainted with  said  Mrs.  Saucerman,  and  to  have  knowledge 
of  the  property  owned  by  her,  and  of  her  ability  to  perform 
and  carry  out  said  contract;  that,  at  the  time  defendant 
signed  said  contract,  he  did  so  upon  the  representation  orally 
made  to  him  by  plaintiff  that  Mrs.  Saucerman  wonld  be  able 
to  raise  money  to  release  the  securities  referred  to  in  said 
contract,  and  which  securities  had,  previous  to  that  time, 
been  pledged  by  Mrs.  Saucerman,  Plaintiff  also,  at  said 
time,  represented  to  defendant  that  said  securities,  when  so 
released,  would  be  turned  over  to  defendant,  and  that  Mrs. 
Saucerman  was  in  a  position  to  carry  out  and  perform  the 
terms  of  said  contract.  Exhibit  1.  That,  relying  on  the  rep- 
resentations of  plaintiff,  and  believing  that  the  same  were 
true,  which  belief  was  founded  on  the  statements  and  rep- 
resentations made  by  plaintiff,  defendant  signed  said  con- 
tract. Defendant  now  states  that  said  representations  were 
false;  that  plaintiff  knew,  or  should  have  known,  that  the 
same  were  false,  at  the  time  he  made  them  to  defendant;  and 
that  said  representations  were  made  for  the  purpose  of  de- 
ceiving this  defendant,  and  of  inducing  him  to  sign  said 
contract." 

The  defendant,  as  a  witness,  testified  that  plaintiff 
called  upon  him,  after  Mrs.  Saucerman  came  to  see  him, 
and  before  Exhibit  1  was  signed,  and  that  he  had  a  talk  at 
that  time  with  plaintiff  about  Mrs.  Sancerman's  ability  to 
carry  out  the  contract.    He  says: 
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^'I  told  him  that  Mrs.  Saucerman  and  her  granddaugh- 
ter were  at  my  home,  a  short  time  before,  and  wanted  me  to 
make  a  loan  of  |12,00Q  with  which  to  release  their  securities, 
and  that  I  refused  to  do  it.  He  said  that  he  had  made  ar- 
rangements with  the  Bankers  Life  Insurance  Company  to 
make  that  loan,  by  increasing  the  mortgage  on  the  Palo 
Alto  County  land.  He  was  to  get  part  of  it  by  loan  with 
the  Bankers  Life,  and  that  he  could  get  the  balance  from 
friends  in  Chicago.  He  asked  me  if  I  would  be  willing  to 
sign  an  application  on  the  Palo  Alto  County  land,  in  order 
to  enable  Mrs.  Saucerman  to  get  the  money  to  release  the  se- 
curities. I  told  him  I  would;  but  I  also  told  him,  at  the 
time  he  was  insisting  that  I  sign  the  contract,  of  my  doubts 
of  Mrs.  Saucerman  being  able  to  meet  it^  and  that  I  didn't 
want  to  get  into  any  law  suit.  He  said :  *There  will  be  no 
law  suit  about  it.'  When  I  signed  the  contract,  I  signed  it 
relying  upon  Mr.  Thompson's  statement  that  he  had  ar- 
ranged with  the  Bankers  Life  Insurance  Company  to  make 
the  loan  for  a  part  of  the  money,  and  that  he  would  get  the 
balance  from  his  relatives.  I  relied  upon  that  statement  ab- 
solutely. I  knew  not  a  thing  concerning  the  financial  re- 
sponsibility of  Mrs.  Saucerman." 

The  defendant  did  sign  an  application  for  a  loan  with 
the  Bankers  Life,  but  it  was  refused.  The  plaintiflE  had  not 
arranged  for  the  loan.  He  did  prepare  an  application  there- 
for. As  said,  this  was  before  Exhibit  1  was  signed ;  and  the 
defendant  set  out  in  his  answer,  and  testified,  that  he 
signed  the  Saucerman  contract,  relying  on  such  representa- 
tion. The  defendant's  evidence,  before  set  out,  went  in  with- 
out objection,  and  there  was  no  objection  by  plaintiff  to  the 
sufficiency  of  the  defendant's  answer  in  regard  to  the  al- 
leged fraud,  and  no  question  of  that  kind  is  made  in  this 
court.  It  must  be  conceded  that  the  pleading  is  not  as  defi- 
nite as  the  defendant's  evidence.  It  may  be  that  the  trial 
court's  theory  as  to  this  was  that  the  alleged  representa- 
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tions  that  Mrs.  Saucerman  would  be  able  to  raise  money  to 
release  the  securities,  and  that,  when  said  securities  were 
released,  they  would  be  turned  over  to  the  defendant,  were 
matters  of  opinion,  and  this  may  be  so;  but  there  is  the 
further  statement  that  it  was  represented  that  Mrs.  Saucer- 
man  was  in  a  position  to  carry  out  and  perform  the  terms 
of  said  contract.  Doubtless,  the  theory  of  the  pleader  was 
that  she  would  be  able  to  do  this  if  plaintiff  arranged  for 
the  foan  she  was  trying  to  get,  in  order  that  she  might  pay 
the  112,000.  His  statement  that  he  had  arranged  for  the 
loan  clearly  would  be  the  statement  of  a  fact.  Under  the 
entire  record,  we  think  such  should  be  the  construction  of 
the  pleadings.  If,  then,  the  defendant's  signature  was  there- 
after obtained  by  such  false  representation,  made  by  the 
plaintiff,  there  would  be  no  binding  contract  between  Mrs. 
Saucerman  and  defendant;  and,  in^  that  case,  the  plaintiff 
would  not  have  performed  his  contract  with  the  defendant. 
We  think  the  trial  court  erred  in  withdrawing  this  issue 
from  the  jury. 

Other  questions  are  argued,  in  regard  to  supposed  error 
in  some  of  the  instructions  and  in  rulingB  on  evidence;  but 
they  are  such  as  that  they  are  not  likely  to  occur  on  a  re 
trial  of  the  case,  since  it  will  doubtless  be  tried  on  a  some- 
what difltorent  theory. 

3.  Since  we  hold  that,  under  the  contract,  plaintiff  was 
entitled  to  his  commission  when  a  valid  contract  was  signed 
between  the  property  owners,  we  think  he  would  be  entitled 
to  interest  from  the  date  of  the  actual  signing  or  execution 
of  the  contract,  if  it  should  be  found  that  there  was  such  a 
binding,  enf orcible  contract  made.  And  we  think  the  court 
erred  in  allowing  interest  only  from  the  commencement  of 
the  suit.  Because  of  the  reversal  of  the  case  on  appellant's 
appeal,  it  may  be  that  we  are  not  required  to  pass  upon 
this  question,  but  have  concluded  to  say  this  much,  in  view 
of  a  new  trial.    The  cost  of  appellee's  additional  abstract 
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and  argument  on  this  question  of  interest  will  be  taxed  to 
appellant.  For  the  reasons  given,  the  cause  is — Reverted 
and  remanded. 

Ladd^  G.  J.,  EfVANs  and  Salinger,  J  J.,  concur. 

Supplbmbntal  Opinion  on  Rbheiarinq. 

The  reversing  opinion  in  this  case,  on  defendant's  ap- 
peal, was  made  to  turn  on  the  error  of  the  trial  court  in  fail- 
ing to  submit  to  the  jury  the  question  of  fraud.  The  cases 
^  „  were  reviewed,  to  some  extent,  as  to  the 

3.  Brokibs  :  com-  ' 

gj^^n.  w*"      character  of  the  contract,  and  the  state- 

JaStore'to  con-     ^^^^  was  made  in  the  opinion,  just  before 
rammate  con-      Paragraph  2: 

"We  shall  not  stop  to  review  them,  but 
say  that  we  think  the  contract  in  question  comes  more  near- 
ly within  the  rule  laid  down  in  such  eases." 

A  majority  of  the  court  are  now  of  opinion  that  such 
statement  is  not  correct.  The  statement  just  quoted  is, 
therefore,  withdrawn.  The  writer  of  the  <?pinion  still  thinks 
that  the  statement  is  correct,  unless  a  different  rule  applies 
because  of  the  provision  in  the  contract  between  plaintiff  and 
defendant  which  reads :  "And  the  said  Edward  Thompson  is 
to  accept  securities  for  same  that  I  receive  of  Mrs.  P.  Bau- 
cerman.^^  That  question  was  not  discussed  in  the  original 
opinion.  Though  the  contract  between  Ryan  and  Saucer- 
man,  on  the  face  of  it,  was  executed,  it  is  conceded  that  it 
was  not  consummated  by  them  by  an  exchange  of  proper- 
ties, and  that  no  securities  were  received  by  Ryan  from  Mrs. 
Saucerman.  If  it  should  be  found,  as  claimed  by  defend- 
ant, that  the  contract  was  obtained  by  fraud,  there  would, 
of  course,  be  no  contract  at  all.  If  it  should  be  found  that 
the  contract  was  not  obtained  by  fraud,  then  the  question 
is  whether  plaintiff  would,  in  any  event,  be  entitled  to  a 
money  judgment,  or  whether  he  would  only  be  entitled  to 
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a  commission,  if  at  all,  out  of  the  securities  which  Ryan 
receives  of  Mrs.  Saucerman.  Had  the  securities  been  turned 
over  to  Ryan,  and  he  had  refused  to  allow  plaintiff  his  com- 
mission out  of  the  securities,  we  would  have  a  different 
proposition.  But,  under  the  contract  ^and  evidence  in  this 
case,  we  are  of  opinion,  and  hold,  that,  even  though  the  con- 
tract was  executed  without  fraud,  a  proper  construction  of 
it  is  that  plaintiff  is  not  entitled  to  a  money  judgment,  but 
is  only  entitled  to  his  commission,  if  at  all,  out  of  a  spe- 
cific fund:  that  is,  out  of  the  securities  that  Ryan  should 
receive  from  Mrs.  Saucerman.  Plaintiff  framed  his  cause 
of  action  on  the  theory  that  the  appellant,  Ryan,  was  wholly 
at  fault,  and  that  the  customer,  Mrs.  Saucerman,  was  not  at 
fault,  but  was  ready,  able,  and  willing  to  complete  her  con- 
tract. But  the  evidence  shows  that  appellant,  Ryan,  was 
not  at  fault,  and  was  ready,  able,  and  willing  to  perform  his 
part  of  the  contract  with  Mrs.  Saucerman,  and  that  she 
could  not  perform  her  part.  She  had  placed  it  beyond  her 
power  to  convey  the  property.  Plaintiff  was  well  acquainted 
with  Mrs.  Saucerman  and  her  property  and  her  affairs,  and 
was  a  lodger  in  her  home.  It  was  competent  for  plaintiff  to 
provide  in  his  contract  that  the  commission  should  be  pay- 
able out  of  a  specific  fund,  or  securities,  to  be  received  by 
Ryan  from  Mrs.  Saucerman ;  and,  in  that  case,  he  would  not 
be  entitled  to  a  commission  except  out  of  the  securities,  un- 
less it  should  appear  that  the  principal,  Ryan,  was  at  fault. 
We  think  the  contemplation  of  the  parties  was  that  plaintiff 
should  receive  his  commission  out  of  the  securities. 

Ormshy  v.  Chrah^m,  123  Iowa  202,  213,  215,  was  an  ac- 
tion for  specific  performance,  in  which  the  agent  was  made 
defendant,  and  he,  by  cross-petition,  asked  judgment  for 
his  commission.  The  contract  provided,  in  substance,  that 
the  agent  was  to  use  all  proper  efforts  to  sell,  upon  the 
stated  terms  and  conditions,  to  draw  all  papers  necessary  to 
consummate  the  sale,  and  to  pay  over  the  cash  payment  re- 
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ceived,  less  commission  and  expenses.  The  owners,  on  their 
part,  were  to  execute  and  deliver  a  deed  when  the  land  was 
sold,  and  to  allow  the  agent  the  stipulated  ^^commission, 
to  be  retained  in  full  out  of  the  cash  payment,"  or,  "if  the 
payment  does  not  pass  through  the  agent's  hands,  then  ap- 
pellants are  to  pay  the  commission  directly .''  The  contract 
in  that  case  is  not  precisely  like  the  one  in  the  instant  case, 
in  that,  in  this  case,  there  is  no  provision  in  the  contract 
that  the  owner  is  to  pay  the  commission  directly,  if  the 
cash  payment  does  not  pass  through  the  agent's  hands.    The 

'  other  provision  in  each  is  somewhat  similar.  There,  he  was 
to  retain  his  commission  out  of  the  cash  payment.    In  the 

.  instant  case,  the  contract  provides  that  Thompson  is  to  ac* 
cept  securities  for  his  commission  that  are  received  from 
Mrs.  Saucerman.  In  the  Ormsby  case,  the  different  rules 
are  stated,  as  applied  to  different  contracts;  and  it  was  held 
that  the  agent's  action  was  based  upon  a  special  contract 
of  agency  to  sell.  That  a  completed  sale,  as  a  basis  for  the 
recovery  of  commissions,  was  contemplated  by  the  pajrties, 
was  shown  in  the  stipulation,  which  authorizes  the  agent 
to  retain  his  compensation  from  the  first  cash  installment, 
from  the  price  for  which  the  property  ;might  be  sold.  The 
opinion  refers  to  a  similar  case  in  Cremer  v.  Miller,  56  Minn. 
52,  where  the  commission  was  to  be  the  excess  obtained  over 
a  fixed  net  price.  It  was  there  held  that  a  sale  should  be 
consummated,  before  an  action  by  the  agent  could  be  sus- 
tained. In  the  Ormsby  case,  other  reasons  were  given  for 
not  allowing  the  commission,  but  they  do  not  bear  so  strong- 
ly on  the  question  now  before  us  as  the  one  we  have  given. 
Robertson  v.  Vasey,  125  Iowa  526,  is  somewhat  similar 
to  this.  In  that  case,  the  contract  was  construed  to  mean 
that  payment  of  the  agent's  commission  was  dependent 
upon  the  payment  of  the  purchase  price  of  the  land,  and  that 
the  commission  and  land  contracts  should  be  construed  to- 
gether, so  far  as  they  relate  to  the  purchase  price.    As  bear- 
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ing  upon  this  question,  appellant  cites,  also,  Colvmbia  Reair 
ty  Inv.  Co.  V.  Alameda  Land  Co.,  87  Ore.  277  (168  Pao.  64) ; 
Owen  V.  Ramsey,  23  Ind.  App.  285  (55  N.  E.  247) ;  Manton 
V.  Cabot,  4  Hun  (N.  Y.)  73;  MoPhail  v.  Bwell,  87  Cal.  115 
(25  Pac.  266) ;  Campbell  v.  Cove  Ranch  L.  d  L.  Co.,  28  Ida. 
445  (155  Pac.  662) ;  Wason  v.  Rafter,  188  Mo.  App.  366  (174 
S.  W.  137) ;  Lindley  v.  Fay,  119  Cal.  239  (51  Pac.  333) ; 
Roach  V.  McDonald,  187  Ala.  64  (65  So.  823). 

We  shall  not  take  the  space  or  time  to  refer  further  to 
such  cases.  What  has  been  said  herein  qualifies  in  like 
manner  the  last  paragraph  of  the  opinion  in  regard  to  in- 
terest. Interest  would  not  be  allowed,  in  any  event,  unless 
the  securities  were  received.  As  modified  by  this  supple- 
ment, the  original  opinion  will  stand,  and  the  petition  for 
rehearing  is  overruled. 

Weaver,  C.  J.,  Ladd,  Evans,  and  Salinger,  JJ.,  concur. 


Robert  E.  Young  et  al.,  Appellees,  v.  H.  L.  Ducil  tet  al., 

Appellants. 

EA8EMEMTS:    Naked  Use.    Naked  use  of  land  as  a  road,  with  con- 

1  sent  of  the  owner,  howsoever  long  continued,  will  not  ripen 
Into  an  easement. 

DEDIOATIOK:    Use  of  Land  for  Bead — ^Presumption.    No  presump- 

2  tion  or  inference  of  dedication  arises  from  the  naked  use  of 
land  for  a  roadway,  howsoever  long  continued.  One  may  not 
be  held  to  have  dedicated  his  land  to  public  or  private  use,  short 
of  evidence  which  establishes  a  positive  and  unmistakable  in- 
tention to  permanently  abandon  his  property  to  public  or  pri- 
vate use. 

Appeal  from  Pottawattamie  District  Pourt. — E.  B.  Wood- 

RUiTF,  Judge. 

February  16,  1920. 
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Action  to  enjoin  the  obstruction  of  what  is  claimed  to 
be  a  public  and  private  road.  Opinion  states  the  facts. 
Judgment  for  the  plaintiffs  in  the  court  below.  Defendants 
appeal. — Reversed, 

Saunders  &  Stuart,  for  appellants. 

Kiniball  d  Peterson,  for  appellees. 

Qaynok,  J. — This  action  is  brought  to  restrain  the  de- 
fendants from  interfering  in  any  manner  with  plaintiffs  in 
the  exercise  of  a  claimed  right  to  cross  defendants'  land  at 

a  certain  point.  It  is  asserted  that  there 
**  nakeT^nsef  *       ^^  ^  roadway  at  the  point  where  plaintiffs 

claim  the  right  to  cross ;  that  this  roadway 
has  existed  and  has  been  used  by  plaintiffs  and  the  general 
public  for  a  great  many  years;  and  that  plaintiffs  have  ac- 
quired an  easement  in  defendants'  land,  and  a  right  to  cross 
it  within  the  limits  of  this  road.  Plaintiffs  say  that  they 
and  their  grantors  have  continuously,  openly,  notorious- 
ly, and  adversely  used  this  roadway,  as  a  means  of  access 
to  their  premises,  for  more  than  20  years,  and  that  the  road 
has  been  so  used  bj  them  and  the  public  generally;  that 
this  defendant,  Ducil,  but  recently  acquired  the  ownership 
of  the  property  on  which  the  road  lies ;  that  his  predeces- 
sors and  immediate  grantors  have  acquiesced  in  the  claims 
of  the  plaintiffs,  and  have  acquiesced  in  the  easement  in 
X favor  of  plaintiffs,  for  more  than  20  years;  that  the  de- 
fendants are  now  estopped  from  denying  plaintiffs'  right  to 
cross  the  premises  over  this  road,  and  are  estopped  to  deny 
plaintiffs'  claim  to  an  easement  therein;  that  the  defend- 
ant SoUazo  is  the  tenant  of  the  defendant  Ducil^  in  pos- 
session ;  that,  this  is  the  only  way  of  ingress  or  egress  to 
plaintiffs'  property;  that,  unless  restrained,  the  defendants 
will  destroy  the  rights  of  the  plaintiffs  in  the  easement 
herein  asserted. 
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The  defendants  deny  plaintiffs'  claim ;  deny  that  plain- 
tiffs have  acquired  any  easement  in  any  road  over  the  land, 
and  especially  deny  that  plaintiffs  have  any  easement  at 
the  place  where  they  now  claim  a  right  to  pass  over  the 
land ;  say  that  plaintiffs  are  not  denied  ingress  and  egress 
to  their  land ;  that,  on  the  east  of  plaintiffs'  land,  there  is 
a  creek ;  that,  on  the  east  of  the  creek,  is  Broadway,  a  well 
traveled  and  paved  street;  that,  by  the  construction  of  a 
bridge  over  this  creek,  complete  access  to  plaintiffs*  land 
can  be  had  from  Broadway.  Defendants  filed  a  cross-pe- 
tition, saying  that  the  claim  of  plaintiffs  is  a  cloud  on  their 
title,  and  asking  that  their  title  be  quieted  against  plain- 
tiffs' claim. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to 
the  court,  and  a  decree  entered  for  the  plaintiffs,  as  prayed. 
From  this,  defendants  appeal. 

In  order  to  properly  understand  these  conflicting  claims 
and  the  evidence  relied  upon  to  support  them,  it  is  neces- 
sary that  we  have  a  knowledge  of  the  location  and  situation 
of  the  respective  properties  and  the  public  streets  of  the 
city. 

Broadway  is  one  of  the  principaf  streets,  runs  north 
and  south,  and  is  on  the  east  side  of  the  property  in  ques- 
tion. Indian  Creek  is  on  the  west  side  of  Broadway,  and 
is  between  the  lands  owned  by  these  parties  and  Broadway. 
It  is  a  deep  creek,  and  Broadway  cannot  be  reached  from 
plaintiffs'  property  without  bridging  it.  On  the  south  of 
defendants'  property  is  a  street  known  as  Fleming  Street. 
This  runs  east  and  west,  crosses  Indian  Creek,  and  abuts 
on  Broadway.  Defendants'  property,  over  which  this  road 
is  claimed,  abuts  on  and  is  immediately  north  of  Flenung 
Street.  Plaintiffs'  property  adjoins  defendants'  property 
on  the  north,  and  is  bounded  also  on  the  east  bv  Indian 
Creek  and  Broadway.  All  the  land  now  owned  by  plain- 
tiffs and  defendants  was  formerly  owned  by  one  N.  W. 
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Williams.  N.  W.  Williams  sold  the  land  now  claimed  by 
the  plaintifite,  to  one  Lou  Hammer.  Hammer  sold  it  to  the 
plaintiffs  in  1899.  N.  W.  Williams,  in  1896,  sold  to  Mark 
Williams  the  property  now  owned  by  the  defendants.  In 
1906,  Mark  Williams  sold  to  one  Norgaard,  and  Noi^aard, 
in  1917,  sold  to  the  Vierland  Company,  and,  in  the 
same  year,  the  defendants  purchased  it  from  that 
company.  During  the  time  Mark  Williams  and  Norgaard 
owned  the  property,  there  was  a  brick  kiln  on  the  proper- 
ty, running  north  and  south,  paralleling  Indian  Creek.  A 
little  farther  north,  and  to  the  west  of  the  kilns,  was  a  grist- 
mill. These  kilns  and  this  mill  were  operated  during  that 
time  by  either  Williams  or  Norgaard.  The  road  in  question 
was  used  through  all  this  time  as  a  way  of  access  to  the 
mills  and  brickyards,  and  ran  in  a  northerly  direction 
from  Fleming  Street  to  the  mills  and  brickyards.  It  was 
used  by  the  owners  of  these  mills  and  brickyard  in  connec- 
tion with  their  business.  It  ran  along  the  west  side  of  the 
brick  kilns,  and  the  east  side  of  the  gristmill.  It  was  used 
by  persons  who  came  upon  defendants*  land  to  transact 
business  at  the  brickyard  and  the  mill,  to  haul  grain  to  the 
mill  for  grinding,  and  to  haul  feed  after  it  was  ground,  and 
to  haul  wood  used  in  burning  the  brick,  and  to  haul  away 
the  brick  when  burned.  It  seems  to  have  left  Fleming 
Street  at  a  definite  point,  but  spread  out  over  the  yards, 
and  was  used  as  the  convenience  or  'exigencies  of  the  busi- 
ness at  the  mill  and  yards  required.  In  other  words,  it 
was  a  sort  of  doorway,  opened  to  the  public  by  the  then 
owners,  as  a  way  of  access  to  the  property  and  the  busi- 
ness carried  on  thereon.  This  road,  if  we  call  it  such,  ex- 
tended to  the  north  line  of  the  land  so  used.  There  also 
se«ms  to  have  been  a  dumping  place  north,  and  along  the 
side  of  the  river,  to  which  refuse  was  carried  over  this  road 
and  dumped — by  whom,  it  does  not  appear.  Plaintiffs' 
house  was  about  200  feet  west  of  the  north  terminus  of  this 
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claimed  road.  Plaintiffs,  in  coming  into  the  city,  passed 
200  feet  east  on  their  own  land,  reached  the  point  of  travel 
on  what  is  claimed  to  be  the  road  now  in  dispute,  and 
turned  south,  and  passed  along  by  the  mills  and  brick- 
yards to  Fleming  Street,  thence  east  on  Fleming  Street 
over  the  bridge  onto  Broadway. 

It  does  not  appear  that  the  public  used  any  portion  of 
this  road  beyond  the  north  limits  of  the  property  so  oc- 
cupied by  the  defendants,  and  then  only  for  the  purpose  of 
transacting  business  with  the  defendants'  grantors  at  this 
mill  and  at  these  yards.  There  is  some  testimony  that  one 
Albury,  who  worked  for  Mark  Fleming  in  the  mill  or  in  the 
yards,  passed  over  this  road  in  reaching  his  place  of  work. 
The  use  to  which  this  road,  if  it  be  a  road,  was  put,  is  well 
exemplified  in  the  testimony  of  one  Weaver,  who  lived  in 
the  plaintiffs'  house  in  1897,  just  before  the  plaintiffs 
bought  it.    He  said : 

"During  the  summer  I  lived  there,  people  were  com- 
ing to  the  brickyard,  hauling  wood  and  piling  ijt  there  to 
bum  brick,  and  coming  in  there  and  hauling  away  brick 
from  the  brickyard,  and  bringing  grain  and  material  to  the 
mill,  and  hauling  away  feed,  driving  stock  to  and  from  the 
stockyards,  and  buying  and  selling  cattle  at  the  stockyards. 
The  road  was  about  halfway  between  the  brick  kiln  and  the 
mill,  one  on  one  side  of  the  road  and  one  on  the  other,  and 
was  about  30  feet  easjt  of  the  mill,  measured  from  about  the 
center  of  the  brick  kiln,  and  the  track  was  used  in  going  to 
the  mill  and  kilns,  and  to  deliver  goods  to  Young's  house." 

Another  witness  testified  that  he  had  seen  this  place 
(meaning  the  road  and  territory  surrounding  it)  frequent- 
ly since  1893;  that  there  was  no  bridge  between  Fleming 
Avenue  and  Elliott  Street.  (Elliott  Street  is  north  of 
Fleming  Avenue.) 

"People  coming  to  this  place  traveled  over  the  same 
road  to  the  brickyard.    The  road  was  practically  where  it 
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is  now.  I  saw  a  good  many  teams  go  out  and  in  there.  I 
saw  people  go  to  the  kiln  and  mill^  and  saw  people  damp- 
ing garbage  on  the  east  side  of  the  road.  The  road  ex- 
tended clear  to  the  line  of  the  place.  The  object  of  dump- 
ing garbage  was  to  fill  up  the  ground.  The  ground  was 
naturally  low,  and  that  was  what  the  garbage  was  put  in 
there  for,  to  fill  the  low  land  as  high  as  the  bench.  On  the 
lower  side,  it  was  filled  up  with  garbage,  and  the  ground 
had  been  raised  by  filling  in  with  brickbats  and  stuff  of  that 
kind.  There  was  a  stockyards  in  there  at  one  time,  oper- 
ated by  Hammer  &  Able.  They  were  buying  and  selling 
stock,  and  Able  used  to  buy  stock  and  put  it  in  these 
yards  and  keep  them  there  until  he  could  take  them  out  for 
sale.  Stock  was  driven  back  and  forward  over  these  lots." 
It  will  be  noted  that  the  claimed  road  was  not  original- 
ly designed  for  public  travel.  It  was  not  originally  used 
for  public  travel.  Its  puriK)se  was  to  afford  access  to  the 
business  conducted  by  the  owners  on  their  own  property. 
To  that  purpose,  it  was  devoted  by  the  owners  of  the  prop- 
erty, and  for  that  purpose  it  was  used  by  the  public.  Plain- 
tiff, whose  property  lies  north  of  the  north  terminus  of  the 
road  in  question,  had  a  roadway  from  his  home  east  about 
200  feet  towards  Indian  Creek,  to  a  point  marking  the 
north  terminus  of  the  road  over  defendants'  property. 
There  is  no  doubt  that  he  traveled  east  on  his  road,  and  then 
south  over  this  tract,  known  as  the  mill  property,  for  more 
than  10  years.  ,  He  claims  as  easement  by  prescription, — a 
right  to  compel  the  owners  of  the  land,  upon  which  this 
mill  road  was,  to  keep  it  open  for  his  private  use.  What 
are  his  rights  under  the  record  made? 

Bection  3004  of  the  Code  of  1897  provides : 
"In  all  actions  hereafter  brought,  in  which  title  to  any 
easement  in  real  estate  shall  be  claimed  by  virtue  of  ad- 
verse possession  thereof  for  the  period  of  ten  years,  the 
use  of  the  same  shall  not  be  admitted  as  evidence  that  the 
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party  claimed  the  easement  as  his  right,  but  the  fact  of  ad- 
verse possession  shall  be  established  by  evidence  distinct 
from  and  independent  of  its  use,  and  that  the  party  against 
whom  the  claim  is  made  had  express  notice  thereof;  and 
these  provisions  shall  apply  to  public  as  well  as  private 
claims." 

Mere  proof  of  use,  therefore,  is  not  suflBicient.  The  use 
may  be  permissive  only.  To  invest  the  plaintiff  with  a  right 
to  a  continued  use,  he  must  show  something  more  than  use 
for  the  statutory  period,  and  two  things  more  are  essen- 
tial: (1)  That  he  claimed  an  easement  as  his  right,  and 
this  must  be  established  bv  evidence  distinct  from  and 
independent  of  its  use;  and  (2)  that  the  party  against 
whom  the  claim  is  made  had  express  notice  thereof, — that 
is,  not  of  the  use,  but  of  the  claim  of  right  to  use  against 
the  objections  or  protest  of  the  owner.  A  right  that  starts 
permissively,  and  is  not  claimed  as  a  right  independent  of 
permission,  does  not  start  the  running  of  the  statute. 
Plaintiff  has  recognized  this  fact  in  the  preparation  of  his 
case,  and  has  sought  to  show,  by  evidence  independent  of 
the  use,  a  claim  of  right  to  the  use,  and  knowledge  of  the 
owners  of  the  land  of  this  claimed  right. 

It  will  be  noted  that  the  statute  above  quoted  was 
adopted  in  1873.  It  was  not  in  any  of  the  statutes  preced- 
ing that,  and  added  a  new  rule — a  more  stringent  rule  than 
was  required  prior  to  that  time.  So,  therefore,  decisions 
made  prior  to  the  adoption  of  this  statute  do  not  control  in 
controversies  of  this  kind,  and  are  not  entitled  to  be  con- 
sidered. The  legislature  made  the  paramount  law.  It  is 
this  that  governs  in  all  actions  arising  since  the  adoption 
of  the  statute.  To  meet  the  requirements  of  the  statute,  the 
record  must  show  something,  independent  of  user,  that  in- 
dicates that  the  plaintiff  was  claiming  a  right  to  the  use  of 
the  street  adverse  to  the  owner  of  the  land;  that  he  was 
claiming  a  right  to  use  it,  and  not  that  he  was  simply  tak- 


Feb.  1920]  Young  v.  Ducil.  '  417 

ing  advantage  of  the  fact  that  no  objections  were  urged  to 
his  use.    He  testified : 

"I  lived  continuously  in  the  place  from  the  time  I 
bought  it  until  two  years  ago.  I  used  this  road  as  a  means 
of  ingress  and  ^ress  to  my  lots,  and  traveled  it  nearly 
every  day,  more  or  less.  Delivery  wagons  came  up  that 
road  to  my  place,  and  I  went  down  the  road  to  get  my 
mail.  I  went  to  Mark  Williams,  when  he  owned  the  place, 
and  got  15  or  20  loads  of  brickbats  from  Cim  and  put  them 
at  the  foot  of  the  hill  on  my  place,  and  then  I  put  dirt  over 
that  from  the  dirt  on  the  bank.  The  brickbats  were  on  the 
ground  where  Williams  was  going  to  put  a  kiln  that  spring, 
and  he  was  glad  to  have  them  hauled  off,  as  it  saved  him 
hauling.  His  men  helped '  shovel  the  brickbats  into  my 
wagon.  The  brickbats  I  put  on  the  road  that  runs  down  on 
my  place  to  where  I  turned  to  go  on  the  Williams'  prop- 
erty. He  told  me  I  could  have  all  I  wanted,  for  he  would 
have  to  haul  .them  away." 

So  it  is  apparent  that  the  improvement,  by  the  use  of 
the  brickbats,  was  not  placed  upon  any  part  of  the  road 
now  in  controversy.  There  is  no  evidence  that  he  ever  ver- 
bally asserted  to  Mark  Williams  any  claim  of  right  to  use 
this  road,  and  never,  until  just  before  the  suit  was  brought, 
did  he  make  any  such  assertion  to  Norgaard,  successor  to 
Mark  Williams.    He  says: 

"I  don't  think  Mr.  Norgaard  and  I  raised  the  question, 
until  this  Italian  fenced  this  lot  up.  That  was  about  three 
years  before  the  trial  was  had." 

It  is  next  contended  that,  some  time  after  Norgaard 
got  the  property,  plaintiffs  and  Norgaard  proposed  to  plat 
the  entire  property,  Norgaard's  and  plaintiffs';    that  they 

prepared  plats;    that  the  plats  were  sub- 

^'  ?w^o/uSS''for  i^itted  to  the  city  council;   that  the  plats, 

sSmptton'*"         ^s  prepared,  provided  for  a  street  along  the 

line  now  claimed  by  plaintiffs;    that  the 
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city  refused  to  approve  the  plats;  that  the  scheme  was 
abandoned.  It  appears  that,  thereafter,  Norgaard  platted 
some  lots  along  the  south  side  of  his  property,  abutting  on 
Fleming  Street,  and  that  these  lots  were  50  feet  wide,  and 
numbered  1,  2,  3,  etc.,  towards  the  west;  that  lot  No.  1 
on  the  plat  covered  the  very  point  where  it  is  claimed  thi^i 
street  entered  defendants'  property  from  Fleming  Avenue; 
that  Lot  2  was  sold  to  a  man  by  the  name  of  EYedrickson ; 
that  Fredrickson  improved  his  lot,  and,  we  think  the  record 
show9,  built  upon  it.  It  does  not  show  that  Lot  1,  to  the 
east  of  Fredrickson's,  covering  the  place  where  the  road 
left  Fleming  Avenue,  was  ever  sold  or  improved.  There  is 
also  some  claim  that  a  culvert  was  put  in  at  a  point  where 
this  road  leaves  Fleming  Avenue.  There  is  no  significance 
in  this,  however,  for  the  reason  that,  at  that  time,  the  road 
was  used  in  connection  with  the  mill  and  yards,  and  it 
affords  no  basis  for  saying  either  that  the  owners  of  the 
land  knew  of  plaintiffs'  claim,  or  that  they  ai*quiesced  in 
it.  There  is  absolutely  no  evidence  in  this  record  of  any 
intent  on  the  part  of  the  owners  to  dedicate  t}iis  road  to 
public^  use.  As  bearing  upon  this  question,  see  Cfates  v.  Ool- 
faa  N.  R.  Co.,  177  Iowa  690;  Jones  v.  Peterson,  178  Iowa 
1389 ;  McBride  v.  Bair,  134  Iowa  661 ;  O'Mdlley  v.  Dillenr 
heck  Lhr.  Co.,  141  Iowa  186. 

As  said  in  Jones  v.  Peterson,  178  Iowa  1389,  1394 : 
'*Nor  is  there  any  presumption  or  inference  of  a  dedica- 
tion from  mere  use  alone,  but  there  must  be  some  act  or 
word  or  course  of  conduct  on  part  of  the  alleged  dedicator, 
fairly  indicating  his  actual  intent  to  give  or  grant  the  ease- 
ment to  public  use.  As  said  in  a  very  recent  case:  *The 
owner's  acts  and  declarations  should  be  deliberate,  unequiv- 
ocal, and  decisive,  manifesting  a  positive  and  unmistakable 
intention  to  permanently  abandon  his  property  to  the  specif- 
ic public  use.'  *  *  *  An  owner  of  property  should  not 
be  held  to  intend  an  abandonment  or  surrender  of  it  to 
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public  use  on  doubtful  or  unsubstantial  grounds,  or  because 
of  conduct  which  is  entirely  consistent  with  the  absence  of 
such  intention.  There  is  nothing  whatever  in  the  evidence 
showing  that  plaintiff  or  any  of  his  grantors  ever  contem- 
plated or  manifested  any  purpose  to  dedicate  this  road  to 
the  public.'* 

The  same  doctrine  was  repeated  in  O'Malley  v.  Ltmi- 
her  Co.,  supra.     In  McBride  v.  Bair,  supra,  it  is  said : 

"Undoubtedly,  defendant  and  those  under  whom  he 
claims  knew  of  the  use,  but  user  and  knowledge  thereof  is 
not  enough.  There  must  have  been  a  claim  of  right,  inde- 
pendent of  user,  of  which  defendant  or  those  under  whom 
he  holds  had  express  notice.'' 

Applying  the  rule  of  these  cases  to  the  situation  here, 
we  have  to  say  that  the  conduct  of  the  defendants  touch- 
ing this  right  was  entirely  consistent  with  the  absence  of 
any  intent  to  dedicate  it  to  public  use.  The  road  was  there, 
and  used  for  their  own  purposes.  It  was  used  in  connec- 
tion with  the  business  carried  on  by  them  upon  the  lots  to 
which  the  road  made  access.  There  is  certainly  no  evidence 
which  manifests  "a  positive  and  unmistakable  intention  to 
permanently  abandon  this  property  to  public  use,"  or  to 
the  private  use  of  these  plaintiffs.  The  best  that  the  record 
shows  is  that  the  owners  of  this  property  did  not  object  to 
plaintiffs'  using  the  road,  so  long  as  there  was  no  bridge 
across  Indian  Creek  at  the  point  where  plaintiffs'  property 
was  situated.  The  best  that  can  be  said  for  plaintiffs'  use 
is  that  it  was  permissive,  and  this  is  not  sufficient,  under 
the  statute,  to  sustain  a  claim  of  right  to  a  permanent  ease- 
ment in  the  property — a  right  to  be  exercised  against  the 
will  of  the  owners  of  the  estate. 

Upon  the  whole  record,  we  think  the  court  erred  in 
finding  for  the  plaintiff.  Judgment  and  decree  should  have 
been  entered  for  defendants.  Its  judgment  is,  therefore, — 
Reversed. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 
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M.  A.  AsHTON,  Appellee,  v.  J.  E.  Crandall,  Appellant. 

BOUKDABIES:  Survey — ^Intentloii.  Evidence  reyiewed,  and  held 
to  show  that  an  agreement  for  a  survey  of  a  boundary  line  was 
for  the  sole  purpose  of  ' straightening  a  line  long  acquiesced  in, 
and  not  for  the  purpose  of  establishing  a  new  line. 

Appeal  from  Mahaska  District  Cov/rt. — ^K.  E.  Willcockson, 

Judge. 

Fdbruart  17,  1920. 

Suit  to  restrain  defendant  from  erecting  his  portion  of 
a  division  fence  on  the  plaintiflTs  land,  instead  of  at  the 
line  as  surveyed  in  pursuance  of  an  agreement  between  the 
parties,  resulted  in  a  decree  as  prayed.  The  defendant  ap- 
peals.— Reversed. 

L.  T.  Shangle  and  D.  C.  Waggoner,  for  appellant. 

BwiTell  &  Devitt  and  Woodard  d  McCutchen,  for  ap- 
pellee. 

Ladd,  J.— The  plaintiff  owns  the  SB14  of  the  NWi/4 
of  Section  20,  and  the  defendant  owns  the  W^^  of  the 
NWl^  and  the  NEi/i  of  the  NW^  of  the  same  section,  the 
same  being  in  Township  77  north,  Range  15  west  of  the  5th 
P.  M.  The  plaintiff's  portion  of  the  division  fence  between 
the  SWi^  of  the  NW14  and  the  SEi^  of  the  NWiA  was 
the  north  half,  and  the  portion  of  the  defendant  was  the 
south  half.  There  had  been  a  hedge  along  the  north  half, 
but  only  the  stumps  remained,  and  a  modem  fence  was 
there  in  its  stead.  The  south  half  of  the  fence  appears  to 
have  bent  or  swerved  somewhat  to  the  east.  In  setting  ad- 
ditional posts,  defendant  had  crowded  the  line  somewhat 
to  the  east,  and  the  plaintiff  had  spoken  to  him  several 
times  about  straightening  the  line.    On  April  2,  1916,  plain- 
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tiff  caused  to  be  served  on  the  defendant  the  following  no- 
tice: 

"You  are  hereby  notified  to  meet  the  board  of  trustees 
of  Union  Township  on  the  ground  occupied  by  the  partition 
fence  between  the  SW14  of  the  NW^k,  Section  20-77-15, 
owned  by  you,  and  the  ^W/^  of  the  NW^^,  Section  20-77-15, 
owned  by  J*.  H.  Ashton,  all  in  Union  Township,  at  one 
o'clock  r.  M.  of  the  7th  day  of  April,  1916.  G.  P.  Eflin, 
Township  Clerk.'* 

The  parties  met  the  trustees  at  the  place  mentioned, 
and,  after  viewing  the  fences,  the  latter  ordered  defendant 
*4;o  renew  and  repair  his  part  of  said  fences  in  such  a 
manner  as  to  make  them  lawful  fences,"  and  ordered  J.  H. 
Ashton  "to  remove  worn  and  woven  wire  on  the  N^  of 
said  fence  between  SE14  and  SWl^  NWi/4,  Sefftion  20-77- 
15,  that  being  his  part  of  said  fence."  Though  reciting  in 
the  record  that  they  examined  the  fence  between  the  Nii% 
and  SE^  of  the  quarter  section,  no  order  was  made  con- 
cerning the  division  fence  between  these  forties.  Someone 
then  suggested  that  it  would  be  a  good  time  to  straighten 
out  the  fence,  and,  it  being  said  the  trustees  could  not  do 
this, — ^that  they  should  have  a  surveyor, — the  township 
clerk  drew  up  the  "articles  of  agreement  entered  into  this 
day  between  Jessie  E.  Crandall  and  John  H.  Ashton,  to 
wit :  We  hereby  agree  to  each  put  in  a  lawful  fence  as  or- 
dered by  township  trustees,  on  the  line  which  shall  be  es- 
tablished by  the  county  surveyor.  We  further  agree  to  each 
bear  his  half  of  the  expense  of  said  survey  and  cost  of  the 
township  board  as  fence  viewers,  said  surveyor  to  be  called 
by  J.  E.  Crandall."  Elach  party  signed  this  agreement,  and 
the  county  surveyor  undertook  to  survey  the  two  tracts, 
and,  in  so  doing,  fixed  the  south  end  of  the  division  line 
between  the  south  40*8,  4  feet  west  of  where  the  old  fence 
stood,  and  at  the  north  end,  7  feet  west  of  the  north  end 
-of  the  old  fence.    He  also  fixed  the  north  division  line  be- 
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tween  the  NE14  and  the  SE14  of  the  NW14  at  5  feet  north 
of  the  old  line  at  the  west  end,  and  9%  feet  north  of  the 
old  line  at  the  east  end.  In  September,  the  board  of  trus- 
tees directed  the  clerk  to  canse  notice  to  be  served  on  de- 
fendant to  erect  a  lawful  fence  between  the  farms  of  the 
parties  hereto,  within  30  days.  The  defendant  commenced 
the  erection  of  a  permanent  fence  on  the  line  of  the  former 
fence ;  and,  thereupon,  this  action  was  b^un,  enjoining  him 
from  so  doing.  It  will  be  observed  that  the  agreement  does 
not  describe  what  was  to  be  surveyed,  and,  as  defendant 
contends  that  only  the  north  and  south  division  line  be- 
tween^  the  south  40's  was  contemplated,  and  this  only  for 
the  purpose  of  straightening  the  fence,  we  look  to  the  record 
to  ascertain  the  intention  of  the  parties.  Neither  party 
appears  to^ave  expressed  any  doubt  or  dissatisfaction  with 
the  line  between  the  south  40*8,  nor  with  that  between  the 
NB%  and  SB^  of  the  quarter  section.  The  only  change 
either  claims  to  have  talked  of  was  straightening  the  fence 
between  the  SWi/4  and  the  SE^i  of  the  quarter  section.  The 
plaintiff  testified  that  lie  acquiesced  in  the  demand  for  a 
survey  made  by  defendant ;  and  the  latter,  after  saying  that 
plaintiff  had  complained  for  several  years  about  defendants 
fence  being  over  on  his  land,  and  had  suggested  that  it  be 
straightened,  testified  that,  after  the  fences  were  viewed, 
he  proposed  that  it  would  be  a  good  time  to  straighten; 
that  one  of  the  trustees  or  the  clerk  replied  that  they  had 
no  right  to  do  anything  of  that  kind,  and  that  the  proper 
way  was  to  get  a  surveyor;  that  the  contract  was  then 
drawn  and  signed. 

"Q.  That  contract  was  to  straighten  out  the  crook  in 
the  fence?    A.  That  is  what  it  was  for." 
On  the  other  hand,  plaintiff  swore  that : 
"There  has  been  dissatisfaction,  as  near  as  I  can  re- 
member, from  5  to  7  years;   never  disputed  the  line, — the 
old  line, — I  never  disputed  the  comers.     I  never  disputed 
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them.  The  fence  was  on  the  line  when  I  came  there^  about 
five  or  six  years  ago.  Crandall  set  new  posts  from  the  cen- 
ter of  his  part  of  the  north  and  south  fence  south  about 
10  rods.  His  hand  was  setting  posts  and  leaving  the  old 
fence  standi  putting  the  fence  over  on  me  about  three  feet. 
I  said;  if  he  was  going  to  put  new  posts  in  there,  to  take 
out  the  old  fence  and  put  the  new  ones  where  the  old  ones 
were?  That  was  in  the  forenoon.  In  the  afternoon,  he 
pulled  up  those  posts  he  had  set,  and  took  the  old  fence,  out. 
I  supposed  they  were  going  to  put  the  fence  in  the  old 
line,  on  the  straight  line.  I  came  back  after  dark.  It  was 
too  dark  to  see,  any  more  than  I  could  see  there  was  a 
fence  there,  and  the  posts  were  over  on  me.  I  do  not  know 
that  I  ever  said  anything  about  that.  That  commenced  on 
the  south  end  of  his  new  fence,  then  kind  of  run,  kind  of 
circled  off,  and  came  three  feet  on  me,  and,  at  the  wind-up, 
they  set  the  posts  over  on  me  for  about  two  feet.  I  did  not 
make  aby  complaint  about  it,  until  I  wanted  Crandall  to 
put  in  a  new  fence,  and  I  called  the  trustees  there  then. 
I  wanted  the  fence  straight,  where  he  had  set  tfie  posts  over 
on  me:   that  is  all  the  contention  I  had  about  the  fence." 

On  cross-examination,  he  estimated  that  the  fence  was 
over  on  his  land,  at  the  farthest,  3  feet,  and  for  a  distance  of 
8  rods,  and  declared  that: 

"It  leaves  a  crooked  line.  I  did  not  dispute  the  line 
that  was  there  when  I  came  there.  I  did  not  dispute  the 
old  line  before  the  survey." 

Eflin,  the  township  clerk,  swore  that : 

''Mr.  Ashton  said  he  was  satisfied  with  the  line  as  it 
was,  but  what  he  required  was  that  the  fence  be  straighten- 
ed and  repaired;  and  Mr.  Crandall  said  he  was  ready  to 
put  in  his  fence,  but  he  wanted  to  know  where  the  line  was, 
and  kept  insisting  he  wanted  to  know  where  the  line  was. 
Q.  What  fence  were  they  talking  about,  when  the  agree- 
ment was  signed  up, — ^for  a  survey  on  what  line?    A.  My 
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understaiKling  wa^  that  they  were  talking  about  the  fence 
in  dispute,  which  included  both  the  fences.  This  conyer- 
sation  took  place  in  the  presence  of  the  board,  J.  E.  Cran- 
dall, and  Mr.  Ash  ton,  on  the  ground  of  the 'line  fence.  When 
the  agreement  was  written  up,  we  were  at  the  south  end. 
Ashton  and  Crandall  were  talking,  as  I  stated;  they  were 
talking  about  both  lines.  Ashton  stated  thei^  was  a  crook 
in  the  fence,  and  Crandall  said  he  wanted  it  surveyed. '  He 
didn't  say  he  wanted  it  surveyed  so  as  to  take  the  crook  out 
of  the  line.  The  disagreement  between  these  men  was  in 
relation  to  the  condition  of  the  fence  on  both  lines." 

In  the  light  of  this  evidence,  there  can  be  no  doubt  as 
to  what  was  intended.  Neither  party  was  concerned  about 
the  boundary  lines  between  the  40's,  nor  the  comers,  ifot 
only  that,  but  they  were  satisfied  with  the  location  of  the 
lines.  The  only  controversy  was  as  to  whether  the  fence  was 
on  the  north  and  south  line.  Defendant  admitted  that  it 
was  over  six  inches.  The  plaintiff  thought  it  over  as  much 
as  three  feet,  at  one  place.  This  was  the  controversy  to  be 
settled  by  the  survey,  and  this  before  the  fence  was  put  in. 
But  one  fence  had  been  ordered  to  be  renewed  or  repaired, 
so  as  to  become  a  legal  fence,  and  that  was  the  one  along 
this  line.  That  was  the  one  the  parties  were  talking  about 
in  connection  with  the  survey.  This  is  the  deduction  to  be 
drawn  from  the  township  clerk's  testimony,  even  when  what 
was  said,  rather  than  his  conclusion  therefrom,  is  consid- 
ered. The  survey,  as  made,  was  not  contemplated  by  the 
parties.  When  the  line  recognized  by  the  adjoining  owners 
for  more  than  40  years  is  surveyed,  doubtless  the  fence  will 
be  constructed  without  further  controversy.  The  petition 
should  have  been  dismissed. — Reversed, 

Weaver,  C.  J.,  Qaynoe  and  Stdvbns,  JJ.,  concur. 
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A.  A.  CoopBB  Wagon  &  BuGor  Company,  Appellee,  v./  Na- 
tional Bbn  Fbanklin  Insubancb  Company,  Appellant. 

mBURAKOB:    Waiyer  and  Estoppel  Based  on  Oriminal  Act    Waiv- 

1  er  and  estoppel  result  from  the  act  of  an  Insurer  In  Issuing  a 
policy  and  accepting  the  premium,  with  knowledge  that  the 
insured  was  then  carrying  other  insurance  in  companies  not 
authorized  to  do  business  in  this  state,  and  later  attaching  a 
rider  to  the  policy  authorizing  such  insurance,  even  though 
the  attaching  of  such  rider  was  a  criminhl  violation  of  the 
Standard  Policy  Act.     (Sec.  1768-b,  Code  Supp.,  1918.) 

NEW  TBIAI*:     Appeal  from  Order  Granting— 'BeversaL     Error  re- 

2  suits  from  the  granting  of  a  new  trial,  when  the  eyidence  is 
not  in  controyersy,  and  the  record  affirmatiyely  shows  that,  as 
a  matter  of  law,  plaintiff  cannot,  in  any  event,  recover. 

INBTJSANOE:       Agents — Scope     of     Emidoymentw       Policy-Issuing 

3  agents  have  authority  to  attach  riders  to  the  policy  authoriz- 
ing additional  insurance  in  companies  not  authorized  to  do 
business  in  this  state. 

IKSTJSANCE:    Knowledge  of  Company.    An  insured  need  not  trace 

4  knowledge  of  a  material  fact  beyond  the  duly  empowered  agent 
of  the  company  with  which  he  deals. 

'  Appeal  from  Dubuque  District  Court. — J.  W.  Kintzinqbr, 

Judge. 

February  17,  1920. 

# 

Action  to  recover  upon  three  policies  of  insurance. 
Verdict  for  the  defendant.  On  application  of  the  plaintiff,  a 
new  trial  was  granted.    Defendant  appeals. — Affirmed. 

Sejflnour  Edgerton  and  Oeorge  T,  Lyon,  for  appellant. 

Hvrd,  Lenehofiy  SnUth  &  O^Connor,  for  appellee. 

Gaynor,  J. — The  defendant  issued  three  policies  of  in- 
surance, insuring  the  plaintiff  against  loss  by  fire,  one  dat- 
ed November  26,  1915,  for  |2,400 ;   one  dated  December  15, 
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1915,  for  |2,500;   and  the  third  dated  De- 

^'  wi5?S^a?d  e..     cember  24,  1915,  for  |5,000,  each  expiring 

crfminaf^act  ^°  o'^®  J^^^  ^^^^  ^**^-    ^^^  property  coT^ired 

by  these  policies  was  destroyed  by  fire  on 
the  10th  day  of  February,  1916.  On  the  16th  day  of  De- 
cember, 1916,  this  action  was  begun  to  recover  for  the  loss. 
The  policies  were  identical  in  form,  and  differed  only  as  to 
dates  and  amount.  Each  was  in  the  standard  form  pre- 
scribed by  Section  1758-b  of  the  Supplement  to  the  Code, 
1913.  The  amount  sought  to  be  recovered  is  f  9,465.59,  with 
interest  from  June  26,  1916. 

The  defendant,  answering,  admits  that  its  business  was 
and  is  the  issuing  of  fire  insurance  policies,  in  which  it  con- 
tracts and  undertakes  to  indemnify  those  insured  under  its 
policies  against  loss  or  damage  to  the  property^  described 
in  its  policy ;  allies  that  it  was  fully  authorized  to  do  such 
business  in  Iowa,  and  that,  at  the  time  the  policies  in  ques- 
tion were  issued,  it  had,  and  now  has,  an  agent  and  placQ 
of  business  in  Dubuque,  Iowa;  admits  that  it  issued  the 
policies  sued  on,  that  it  issued  them  in  consideration  of 
premiums  paid  therefor,  but  subject  to  the  conditions 
named  in  the  policy.  It  further  admits  that  riders  were  at- 
tached to  each  of  the  policies  on  December  24,  1915,  Jan- 
uary 11,  1916,  and  February  4,  1916,  respectively,  and  that 
the  same  were  attached  to  each  of  the  said  policies  on  these 
dates.  It  further  admits  that,  on  the  10th  day  of  Febru- 
ary, 1916,  the  property  covered  by  the  policies  was  dam 
aged  or  destroyed  by  fire;  that  due  and  legal  notice  of  saiil 
fire  and  of  the  alleged  loss  under  said  policy  was  given  to 
the  defendant,  pursuant  to  the  terms  of  the  policy;  and 
t&at  due  and  l^al  proofs  of  loss  were  furnished  it,  as  re- 
quired by  the  policy.  It  further  admits  that  the  amount 
of  its  liability,  if  any  liability  there  is  under  the  policy,  is 
the  sum  mentioned  in  plaintiff's  petition,  to  wit,  f  9,465.59, 
with  interest. 
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With  these  admissions^  the  defendant,  howeyer,  pleads 
defensively  that  the  policies  were  void  at  the  time  the  flie 
occurred,  for  that  each  provided  that,  unless*  otherwise  pro- 
vided by  agreement  of  this  company,  the  policies  shall  be 
void  if  the  insured  now  has,  or  shall  hereafter  procure,  any 
other  contract  of  insurance,  valid  or  invalid,  on  the  prop- 
erty covered  in  whole  or  in  part  by  the  policies;  that  the 
only  other  provision  of  the  policies  allowing  other  con- 
tracts of  insurance  on  the  property  is  the  following: 

'^It  is  hereby  agreed  that  the  insured  may  obtain  other 
additional  insurance  in  companies  <mthorized  to  do  business 
in  the  state  of  lovoa^^' 

The  defendant  alleges  that,  on  and  prior  to  February  4, 
1916,  and  .thereafter,  until  the  happening  of  the  fire,  plain- 
tiff had  other  contracts  of  insurance  on  the  property  in  com- 
panies not  authorized  to  do  business  in  the  state  of  Iowa; 
and  says  that  it  never  authorized  plaintiff  to  carry  addition- 
al insurance  in  companies  not  authorized  to  do  business  in 
the  state  of  Iowa,  and  had  no  knowledge  that  plaintiff  was 
doing  so ;  that,  by  reason  thereof,  each  of  said  policies  be- 
came null  and  void,  under  the  conditions  and  terms  of  the 
policies  themselves,  and  were  not  in  force,  and,  therefore, 
not  enf orcible  at  the  time  the  fire  occurred.  The  defendant 
further  alleged  that  it  had  no  knowledge  or  notice  that  its 
agent  at  Dubuque,  Iowa,  Chester  A.  Buff,  had  consented  to 
the  attachment  of  any  riders  to  the  policies,  authorizing  the 
plaintiff  to  take  additional  insurance  in  companies  not  au- 
thorized to  do  busiiless  in  the  state  of  Iowa ;  that  any  per- 
mit given  by  Chester  A.  Buff  to  do  so  was  given  without  the 
knowledge  and  consent  of  the  defendant;  that  the  grant- 
ing of  such  permission,  if  granted,  was  beyond  his  power, 
and  not  within  the  scope  of  his  authority  as  agent. 

Plaintiff  replies  that  the  last  rider,  of  the  date  Feb- 
ruary 4,  1916,  became  a  part  of  the  policy,  and  contained 
the  provision   '^additional   insurance  permitted,^'  without 
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any  limitation  as  to  whether  the  additional  insurance 
should  be  in  authorized  companies  or  not;  that  this  rider 
provided  simply,  "other  insurance  permitted;"  that  this 
rider  was  attached  under  an  agreement  between  the  plain- 
tiff  and  the  defendant  company,  made  through  its  agent, 
Chester  A.  Ruff,  and  was  attached  to  each  policy  on  the 
4th  day  of  February,  1916. 

Plaintiff  further  replied,  by  way  of  estoppel,  that  Ches^ 
ter  A,  Ruff  is  and  was  the  i^ecording  agent  of  the  defendant 
at  Dubuque,  Iowa,  and  the  one  by  whom  the  original  poli- 
cies were  issued ;  that  the  said  Chester  A.  Ruff,  while  act- 
ing foi:  the  defendant  in  issuing  the  policies  and  attaching 
the  riders,  knew  that  plaintiff  was  carrying,  and  intended 
to  carry,  and  continued  to  carry,  insurance  on  the  property 
covered  by  these  policies,  in  companies  not  authorized  to  do 
business  in  the  state  of  Iowa,  and  knew  that  plaintiff,  in 
procuring  the  rider  of  February  4,  1916,  procured  it  to  su- 
persede the  riders  of  December  24th  and  January  11th, 
which  limited  additional  insurance  to  companies  authoriz- 
ed to  do  business  in  the  state  of  Iowa,  and  acquiesced  and 
consented  to  insurance  in  companies  not  authorized  to  do 
hiMiness  in  th^  state  of  Ipiva;  that  defendant  issued  the 
policies  and  received  the  premiums  with  knowledge  that 
plaintiff  was,  at  that  time,  carrying  additional  insurance 
in  companies  not  authorized  to  do  business  in  the  state. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to 
a  jury',  and  a  verdict  returned  for  the  defendant.  On  mo- 
tion of  plaintiff,  a  new  trial  was  granted,  and  from  this, 
defendant  appeals. 

For  reasons  which  will  appear  later  in  this  opinion, 
the  action  of  the  court  in  setting  aside  the  verdict  and  grant- 
ing a  new  trial  was  right,  unless  it  appear  affirmatively  in 
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the  record  that  the  plaintiff  can^  in  no 
^'  appeawrom  event,  succeed  in  the  suit.  That  is,  if,  un- 
reverw^*"*^*^ "  ^®*'  ^^®  record,  with  the  law  correctly  stat- 
ed, and  without  error  in  the  trial,  the  plain- 
tiff cannot  recover  on  the  showing  made,  the  court  ought 
not  to  grant  a  new  trial;  for,  if  that  be  so,  the  jury  has 
done  what  the  court  should  have  done  at  the  close  of  all 
the  evidence,  and  the  plaintiff  is  not  prejudiced.  The  grant- 
-^ng  of  a  new  trial  will  be  reversed  in  this  court  when  it 
affirmatively  appears  from  the  record  that  the  plaintiff  is 
not  entitled  to  recover,  under  any  theory  jof  the  evidence. 
We  do  not  mean  by  this  that,  in  appellate  review,  this 
court  weighs  the  evidence  and  determines  for  itself  whether, 
under  the  evidence,  in  its  judgment,  the  plaintiff  is  en- 
titled to  recover  under  the  record  made;  but  we  do  say 
that,  where  there  is  no  controversy  in  the  evidence,  and  the 
record  as  made  affirmatively  shows  that,  as  a  matter  of 
law,  plaintiff  cannot  recov€fr  in  any  event,  then  it  is  error 
for  the  trial  court  to  set  aside  a  verdict  against  the  plain- 
tiff; for  it  cannot  be  said  to  be  prejudicial  error  to  deny 
to  one  what  in  no  event  he  has  shown  himself  entitled  to 
receive. 

This  brings  us  to  a  consideration  of  the  evidence,  not 
for  the  purpose  of  determining  whether  or  not  the  plaintiff 
is  or  is  not  entitled,  from  our  viewpoint,  to  recover,  but 
whether  or  not  there  was  a  fair  question  for  the  jury,  un- 
der the  record  made,  as  to  plaintiff's  right  to  recover,  and 
for  the  purpose  of  further  determining  whether  or  not  the 
court  sent  the  case  to  the  jury  without  undue  burden  and 
handicax>s  on  the  plaintiff  in  his  effort  to  present  the  case 
to  the  jury  for  its  consideration.  It  is  the  contention  of 
the  defendant  that  the  undisputed  evidence  shows  that 
plaintiff  is  not  entitled  to  recover  in  this  suit,  and  that  the 
court,  therefore,  erred  in  setting  aside  a  verdict  against 
.ie  plaintiff  and  in  favor  of  the  defendant. 
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It  will  be  noted  that  the  only  defense  urged  to  plain- 
tiff's right  to  recover  upon  these  policies  is^that  it  took 
and  carried  additional  insurance  in  companies  not  authoriz- 
ed to  do  business  in  the  state  of  lowa^  in  violation  of  the 
terms  of  the  policies.  In  issuing  *the  policies  in  question, 
the  defendant  used  the  standard  form  of  policy  provided  for 
by  Section  1758-b  of  the  Supplement  to  the  Code,  1913. 
This  form  of  policy  provides,  in  Subdivision  1 : 

"It  is  hereby  agreed  that  the  insured  may  obtain  $ 

additional  insurance  in  companies  authorized  to  do  busi- 
ness in  the  stat^  of  Iowa." 

Section  1758-c  provides : 

"Any  insurance  company,  its  officers  or  agents,  or  ei- 
ther of  them,  violating  any  of  the  provisions  of  this  act, 
by  issuing,  delivering  or  offering  to  issue  or  deliver  any 
policy  of  fire  insurance  on  property  in  this  state  other  or 
different  from  the  standard  form,  herein  provided  for,  shall 
be  guilty  of  a  misdemeanor,"  and  provides  a  fine  for  the  first 
and  second  offenses,  and  further  provides :  "But  any  policy 
so  issued  or  delivered  shall,  nevertheless,  be  binding  upon 
the  company  issuing  or  delivering  the  same." 

Section  1758-d  provides: 
/  "Nothing  contained  in  this  act  nor  any  provisions  or 

conditions  in  the  standard  form  of  policy  provided  for  here- 
in, shall  be  deemed  *  *  *  to  prevent  any  insurance 
company  issuing  such  policy,  from  waiving  any  of  the  pro- 
visions or  conditions  contained  therein,  if  the  waiver  of 
such  provisions  or  conditions  shall  he  in  the  interest  of  the 
insured/' 

Code  Section  1749  provides: 

"Any  person  who  shall  hereafter  solicit  insurance  or 
procure  application  therefor  shall  be  held  to  be  the  solicit- 
ing agent  of  the  insurance  company  ♦  •  •  issuing  a 
policy  on  such  application  or  on  a  renewal  thereof,  any- 
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thing  in  the  application,  policy  or  contract  to  the  contrary 
notwithstanding/' 

Section  1750  of  the  Code  of  1897  provides : 
''The  tenn  agent  nsed  in  the  foregoing  sections  of  the 
chapter  shall  include  any  other  person  who  shall  in  any 
manner  directly  or  indirectly  transact  the  insurance  busi- 
ness for  any  insurance  company  complying  with  the  laws 
of  this  state.  Any  officer,  agent  or  representative  of  an  In- 
surance company  doing  business  in  this  state  who  may 
solicit  insurance,  procure  applications,  issue  policies,  ad- 
just losses  or  transact  the  business  generally  of  such  com- 
panies, shall  be  held  to  be  the  agent  of  such  insurance  com- 
pany with  authority  to  transact  all  business  within  the 
scope  of  his  employment,  anything  in  the  application, 
policy,  contract,  by-laws  or  articles  of  incorporation  of 
such  company  to  the  contrary  notwithstanding." 

The  record  discloses,  without  any  question,  that  RuflE 
was  the  agent  of  this  company,  and  had  an  office  at  Du 
buque  for  the  transaction  of  the  business  of  this  company ; 
that  he  had  a  right  to  issue  policies  for  the  company ;  that 
these  forms  of  policies  were  sent  to  him  already  signed  by 
the  officers  of  the  company;  that  he  filled  them  out,  at- 
tested them  as  agent,  and  delivered  tbem  to  the  plaintiff; 
that  thereafter,  some  controversy  arose  between  the  plain- 
tiflf  company  and  Ruff  as  to  whether  or  not  the  provisions  of 
the  policy  were  broad  enough  to  allow  additional  insurance 
in  companies  not  authorized  to  do  business  in  the  state  of 
Iowa.  It  appears  that  plaintiff  procured  and  had  this 
agent  attach  to  the  policies  a  waiver  of  kny  claim  that  the 
taking  of  additional  insurance  in  companies  not  authoriz- 
ed would  vitiate  the  policy.  This,  interpreted,  was  an  agree- 
ment on  the  part  of  the  company  to  permit  plaintiff  to  carry 
additional  insurance  in  companies  not  authorized  to  do 
business  in  Iowa.  Thereafter,  this  contract  or  this  waiver 
was  canceled  by  this  agent,  by  drawing  a  pen  through  the 
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same.  Thereafter,  the  plaintiff,  not  being  satisfied,  caused 
Ruff  to  add  to  the  policy  the  rider  of  February  4,  1916, 
which  gives  to  the  plaintiff  the  right  to  carry  additional  in- 
surance, without  any  limitation  in  the  rider  as  to  the  char- 
act^r  of  the  companies  in  which  the  additional  insurance 
had  been  or  should  be  placed,  or  without  any  expressed 
limitation  upon  the  right  to  carry  insurance  in  companies 
not  authorized  to  do  business  in  the  Mate  of  Iowa.  It  is 
true  that  the  previous  riders,  attached  on  December  24th 
and  January  11th,  did  limit  the  assured  to  companies  au- 
thorized to  do  business  in  Iowa,  but  not  as  originally  pre- 
pared; but  the  limitation  to  companies  authorized  to  do 
business  in  Iowa  was  added  there  by  the  agent  by  the  use 
of  a  typewriter:  that  is,  the  agent  added,  after  the  words 
"additional  insurance  permitted,"  as  originally  prepared, 
these  words:  "In  companies  authorized  to  do  business  in 
Iowa."  That  was  the  condition  of  these  policies  at  the  time 
plaintiff  procured  the  rider  of  February  4,  1916,  above  re- 
ferred to.  The  jury  could  well  find  that  this  rider  of  Feb- 
ruary 4th  was  attached  with  the  understanding  that  it  gave 
to  the  plaintiff  the  right  to  carry  insurance  in  companies 
not  authorized  to  do  business  in  Iowa.  The  very  fact  that 
the  limitation  placed  in  the  preceding  riders  was  omitted 
from  the  last  rider,  suggests  that  this  was  the  understand- 
ing of  the  parties.  It  appears  that,  at  the  time  these 
policies  were  issued,  and  at  the  time  this  last  rider  was 
attached,  plaintiff  did  have  additional  insurance  in  com- 
panies not  authorized  to  do  business  in  the  state  of  Iowa. 
It  is  the  contention  of  the  plaintiff  that  this  was  known  to 
the  defendant's  agent,  Ruff,  at  the  time  the  policies  were 
issued,  and  at  the  time  these  riders  were  attached;  and 
there  is  evidence  supporting  this  contention. 

Under  this  record,  it  is  apparent  that  Ruff  was  the 
agent  of  the  defendant  company  in  the  issuing  of  these 
policies,  and  issued  the  policies  in  this  suit.    Within  the 


Feb.  1920]  Cooper  \V.  &  B.  Co.  v.  Nat.  B.  F.  Ins.  Co.      433 

scope  of  this  agency  is  found  the  right  to 

^'  agente^*  scope      ^^^acb  riders  to  the  policy,  such  as  were 

ment^'**^"  attached  here.    He  acted  for  the  company 

in  the  issuing  of  these  policies^  and  acted 
for  the  defendant  in  attaching  the  riders.  Within  the  scope 
of  bis  employment  was  included  the  right  to  attach  riders 
to  the  policies.  The  section  heretofore  quoted  provides  that 
such  agent. is  clothed  with  authority ^to  transact  all  busi- 
ness within  the  scope  of  his  employment.  That  Buff  had  a 
right  to  issue  policies  and  to  bind  the  company  by  the 
policies  issued,  a  right  to  attach  riders  to  the  policies,  such 
as  are  in  controversy  here,  we  think  is  not  questioned. 
Whether  questioned  or  not,  the  right  existed,  under  the 
provisions  of  Section  1750,  heretofore  quoted.  His  knowl- 
edge, while  transacting  the  business  of  the  company,  was 
the  knowledge  of  the  company,  in  respect  to  the  matters  in 
which  he  was  called  upon  to  act  for  the  company.  The 
agreement  of  the  company  was  to  the  effect  that  other  in< 
surance  might  be  taken  by  the  assured  upon  the  proi)erty 
covered  by  the  policies  issued.  Other  insurance  was  taken, 
and  the  right  to  take  the  other  insurance  was  given  by  the 
contract  of  insurance.  The  only  claimed  violation  of  this 
provision  contended  for,  is  the  taking  of  other  insurance  in 
companies  not  authorized  to  do  business  in  Iowa.  The  jury 
could  well  find  that  the  defendant's  agent,  Buff,  knew,  at 
the  time  the  policies  were  issued,  that  the  plaintiff  had  in- 
surance in  companies  not  authorized  to  do  business  in 
Iowa.  The  jury  could  well  have  found  that  Buff  knew  this 
at  the  time  he  attached  the  rider  of  February  4th.  This 
rider  of  February  4th  destroyed  the  inhibition  against  other 
insurance.  It  granted  the  right  to  take  other  insurance. 
It  did  not  limit  the  right  to  take  other  insurance  to  com- 
panies authorized  to  do  business  in  Iowa.  This  fact  was 
known  to  the  agent,  Buff.  The  company  could  act  only 
through  agents.    Consent  could  be  given  only  by  authorized 
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agents.    It  is  not  questioned  that  it  lay  in  the  power  of  this 
agent,  Buff,  to  permit  other  insurance. 

The  contention  that  Ruff  had  no  right  to  permit  other 
insurance  except  in  companies  authorized  to  do  business  in 
lowa^  is  predicated  upon  the  thought  that  the  standard 
form  of  policy  provides  for  additional  insurance  only  in 
companies  authorized  to  do  business  in  Iowa,  and  on  the 
further  thought  that  the  statute  places  an  inhibition  upon 
any  change  in  form  from  the  standard  form.  It  is  argued 
that,  inasmuch  as  the  statute  itsdf  makes  it  a  misdemeanor 
to  issue  a  policy  not  in  conformity  with  the  standard 
form,  it  cannot  be  assumed  that  it  was  within  th&  scope  of 
Buffs  employment  to  agree  or  consent  to  that  which  in^ 
volved  the  company  in  penal  liability.  But  the  statute  it- 
self provides  that,  notwithstanding  the  fact  that  the  policy 
issued  does  not  conform  to  the  standard,  the  policy,  never- 
theless, is  binding  upon  the  company;  and  the  statute  it- 
self authorized  the  company  to  waive  any  provision  in  the 
standard  policy,  if  the  waiver  of  such  provision  or  condi- 
tion were  in  the  interest  of  the  insured.  The  insured  had, 
at  the  time  the  policies  were  issued,  and  at  the 
time  this  last  rider  was  attached,  insurance  in  com- 
panies not  authorized  to  do  business  in  Iowa.  The  jury 
could  well  find  that  a  waiver  that  protected  him  from  for- 
feiture by  reason  thereof  was  to  his  interest,  and  that  Ruff 
knew  this  at  the  time  the  policies  were  issued,  and  at  the 
time  the  rider  of  February  4th  was  attached.  It  is  not  to  be 
assumed  that  the  company  was  playing  fast  and  loose  with 
the  insured  in  this  matter.  It  is  not  to  be  assumed  that 
the  agent,  acting  for  the  company,  was  playing  fast  and 
loose  with  the  insured  at  the  time  he  issued  the  policies, 
and  at  the  time  he  attached  the  riders.  If  the  agent,  Ruff, 
at  the  time  he  issued  the  policies,  knew  that  the  defendant 
had  other  insurance  in  companies  not  authorized  to  do  busi- 
ness in  Iowa,  as  said  before,  his  knowledge  was  the  knowl- 
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edge  of  the  company.  If,  with  this  knowledge,  the  policiefl 
were  issued,  and  the  premiums  received,  the  act  of  issuing 
the  policy  and  the  receiving  and  retaining  of  the  premiums 
estops  the  company  from  claiming  that  additional  insurance 
in  companies  not  authorized  to  do  business  in  Iowa  voids 
the  policy.  Good  faith  required  the  company  to  act  prompt- 
ly and  repudiate  its  obligation  if,  on  the  4th  of  February, 
as  is  contended  now,  the^^olicies  were  void  because  of  the 
fact  of  additional  insurance  in  companies  not  authorized 
to  do  business  in  the  state  of  Iowa.  Instead  of  acting,  and 
repudiating  its  policies,  it  attached  the  rider  of  February 
4th,  omitting  from  the  provisions  the  limitation  which  it 
says  now  invalidates  the  policies  and  renders  them  void. 
W)ien  Kuff  attached  this  rider  of  February  4th,  we  must 
assume  that  he  was  acting  in  good  faith.  The  jury  could 
have  found  that  he  knew  that  plaintiff  had  this  objection- 
able additional  insurance.  In  attaching  this  rider,  he 
eliminated  the  limitation  against  this  objectionable  insur- 
ance. It  is  idle  for  him  to  say  that  he  did  not  know  what 
this  rider  contained.  It  was  attached  by  him,  and  at  the 
request  of  the  insured.  He  is  bound  to  know  its  contents, 
and  his  knowledge  is  the  knowledge  of  the  company.  The 
plaintiff  was  not  bound  to  trace  knowledge  beyond  the 
agent  of  the  defendant  with  whom  he  dealt.  Notice  to  the 
agentf  was  notice  to  the  company.  The  riders  might  have 
provided  expressly  that  the  insured  could  take  additional 
insurance  in  companies  not  authorized  to  do  business  in  the 
state  of  Iowa.  This  would  not  invalidate  the  policies  un- 
der the  statute  hereinbefore  cited.  The  policy  would  be 
stUl  binding  on  the  company.  Further,  though  the  policies 
provided  expressly  that  no  additional  insurance  should  be 
taken  upon  the  property  covered  by  these  policies,  except 
in  companies  authorized  to  do  business  in  Iowa,  that  pro- 
vision mig:ht  be  waived,  and  the  waiver  would  be  binding 
on  the  company,  under  the  provisions  of  the  statutes  here- 
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inbefore  set  out  Such  waiver  would  be  clearly  for  the  bene- 
fit of  the  insured,  and,  being  for  the  benefit  of  the  insured, 
could  be  made  by  the  company,  and,  when  made,  would  be 
binding  on  the  company. 

There  is  no  provision  in  the  statute  aa  to  how  waiver 
should  be  made.  In  Lake  v.  Fo/nnerB^  Jfi8.  Co.,  110  Iowa 
473,  it  is  said : 

''The  test  [of  a  waiver]  is  whether  the  acts  and  con- 
duct of  the  insurer  are  Inconsistent  with  the  intention  to 
insist  on  strict  compliance  with  the  terms  of  the  policy  and 
statute.  The  waiver  is  put  on  the  ground  that  an  insurer 
whose  conduct  is  such  as  to  induce  the  insured  to  rest  un- 
der a  well-founded  belief  that  strict  performance  with  a 
condition  will  not  be  insisted  on  cannot,  in  good  faith,  af- 
terwards set  up  as  a  bar  to  recovery.'' 

The  plaintiff  was  a  foreign  company.  It  secured  the 
right  to  do  business  in  the  state  of  Iowa.  It  had  a  right  to 
do  business  in  the  state  of  Iowa.  It  placed  the  agent  here 
to  transact  that  business  for  it.  He  was,  in  every  sense, 
the  general  agent  of  the  company,  with  authority  to  trans- 
act its  business  in  the  state  of  Iowa.  It  was  a  corporation. 
It  can  act  only  through  agents.  Its  agents  are  its  hands, 
its  eyes,  its  feet.  What  its  agent  does  in  respect  to  the 
matters  committed  to  his  charge,  is  the  act  of  the  com- 
pany, and  binds  the  company  just  as  effectually  as  though 
the  company  were  a  living  and  breathing  entity,  with  pow- 
er to  act  for  itself,  and  acted.  It  is  idle  to  say  that  the  com- 
pany did  not  know  that  which  was  within  the  knowledge 
of  its  authorized  agent.  All  it  can  know  must  come  to  it 
through  this  avenue,  and  the  knowledge  of  its  agents  is  its 
knowledge.  The  act  of  the  agent,  within  the  scope  of  his 
authority,  is  its  act.  It  cannot  repudiate  the  act  of  itJi 
agent  and  receive  the  benefits  which  flow  from  the  act.  If 
Ruff  knew,  at  the  time  he  issued  these  policies,  that  the 
plaintiff  had  insurance  in  companies  not  authorised  to  do 
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business  in  Iowa,  then  the  company  knew  that  fact.  When 
Huff  issued  the  policies  to  the  plaintiff,  his  act  in  so  doing 
was  the  act  of  the  company,  and  done  with  the  knowledge 
which  Ruff  had,  touching  the  subject-matter.  When  the 
policies  wei*e  issued  and  the  premiums  paid,  they  were  is* 
sued  and  the  premiums  accepted  and  retained  with  knowl- 
edge that  plaintiff  had  insurance  in  companies  not  au- 
thorized to  do  business  in  Iowa.  To  accept  the  premium 
and  issue  the  policies  would  be  a  clear  fraud  upon  the  plain- 
tiff, if  the  contention  of  the  company  here  made  is  sustain- 
ed. The  plaintiff  had  no  dealing  with  any  agent  of  the 
company  except  Buff.  It  had  no  dealing  with  the  com- 
pany at  all,  except  through  Buff.  Buff  was  the  alter  ego 
of  the  company  in  this  whole  transaction,  so  far  as  the 
plaintiff  was  concerned.  The  waiver  was  complete  when 
it  was  affirmatively  shown,  to  the  satisfaction  of  the  jury, 
that  Buff  had  knowledge  that  the  plaintiff  was  carrying 
Insurance  in  companies  not  authorized  to  do  business  in 
Iowa  at  the  time  the  policy  was  issued  and  the  premium 
paid.  Further,  it  was  a  clear  waiver  of  any  inhibition  of 
the  policy  against  the  carrying  of  additional  Insurance  in 
companies  not  authorized,  when  Buff  re-affirmed  the  policies 
by  attaching  the  rider  of  February  4,  1916.  The  de- 
fendant is  estopped  to  say  the  policy  is  void  when,  with 
knowledge  of  the  fact  that  the  plaintiff  was  carrying  in- 
surance in  companies  not  authorized  to  do  business  in  Iowa, 
it  issued  the  policies  and  accepted  the  premiums.  It  was 
a  clear  waiver  of  any  inhibition  in  the  polity  against  in- 
surance in  companies  not  authorized,  when  it  attached  the 
rider  of  February  4th,  for  by  this  act  it  indicated  to  the  in; 
sured  that  the  policies  were  then  in  force,  and  not  repudiat- 
ed because  of  the  inhibition.  Buff  testifies:  ''I  had  au- 
thority to  issue  policies  I  saw  fif  A.  A.  Cooper,  of  plain- 
tiff's company,  testified: 

'^I  said  to  Buff  that  we  had  insurance  in  unauthorized 


^  ^ 
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companies,  and  he  said  he  knew  it;  that  it  was  common 
talk  that  we  were  carrying  unauthorized  insurance.'^ 

This  was  before  the  rider  of  February  4,  1916,  was  at- 
tached. However  that  may  be,  there  was  a  clear  conflict 
in  the  evidence  as  to  the  knowledge  of  Buff  of  the  fact  that 
the  plaintifP  was  carrying  unauthorized  insurance  prior  to 
February  4,  1916. 

The  court,  in  its  instructions  to  the  jury,  eliminated 
from  the  consideration  of  the  jury  the  l^al  effect  of  the 
knowledge  of  the  agent  who  acted  for  the  company  in  the 

transaction  of  the  business  involved  in  the 
4.  iNBUKANCB .'        issuiug  of  those  policies,  and  carried  the  im- 

knowledge  of  *r  ,  / 

company. '  pression  to  the  jury  that  a  burden  rested  on 

the  plaintiff  to  show  knowledge  to  the  com- 
pany, in  some  way  other  than  and  distinct  from  that  which 
came  to  the  company  through  its  agent,  in  transacting  th^ 
business,  and  conveyed  to  the  jury  the  impression  that  the 
consent  of  the  company  must  be  shown  in  some  way  in- 
dependent of  the  knowledge  and  consent  of  Buff,  its  duly 
authorized  agent,  and,  among  other  things,  said : 

"If  you  fail  to  find  from  a  preponderance  of  the  evi- 
dence that  the  plaiutiff  did  not  know  that  the  defendant's 
agent  (Buff)  had  no  authority  to  consent  to  such  unau- 
thorized insurance,  then  it  will  be  your  duty  to  find  your 
verdict  for  the  defendant,"  and  further:  "If  you  fail  to 
find  from  a  preponderance  of  the  evidence  in  this  case  that 
the  plaintiff  company  did  not  know  that  the  defendant 
company  wouU  not  consent  to  the  issuance  of  such  policies, 
if  the  plaintiff  was  carrying  other  additional  insurance  in 
companies  not  authorized  to  do  business  in  the  state  of 
Iowa,  then,  and  in  that  event,  it  will  be  your  duty  to  find 
your  verdict  in  favor  of  the  defendant." 

Upon  the  whole  record,  we  say  there  was  a  fair  ques- 
tion for  the  jury  as  to  the  right  of  plaintiff  to  recover,  up- 
on the  issues  tendered,  and  a  burden  was  laid  upon  plain- 
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tiff,  in  the  presentation  of  the  case  to  the  jury,  which  the 
plaintiff  was  not  required  to  carry. 

Upon  the  whole  record,  we  think  the  court  was  right 
in  setting  ai^ide  the  verdict,  and  in  granting  a  new  trial. 
Its  action  is,  therefore, — Affinned. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


W.  P.  Hawn  et  al.,  Appellees,  v.  William  Malonb  et  al., 

Appellants. 

MOBTGAQBS:     Transfers  Subject  to  Mortgage— Duty  of  Vendee  to 

1  Pay.  A  vendee  who  takes  conveyances  of  land  subject  to  spec- 
ified existing  mortgages  thereon  must  pay  such  mortgages  if 
the  amount  thereof  was  retained  by  him  out  of  the  purchase 
price,  and  parol  evidence  is  admissible  to  show  the  actual  con- 
sideration paid. 

EVIDEKOE:     Parol  as  Affecting  Writing—True  OonsideratiQn  Paid. 

2  Parol  evidence  is  admi'sslble  to  show  the  true  consideration 
paid  by  a  vendee  for  incumbered  land, — ^to  show  that  the  amount 
of  existing  Incumbrances  was  deducted  from  the  purchase  price, 
— and  thereby  to  indicate  an  implied  promise  by  vendee  to 
pay  such  incumbrances. 

GONTBAGT8:     Express  Kot  Excluding  Implied.    There  may  be  an 

3  impliedr  contract  on  a  point  not  covered  by  an  express  written 
contract. 

MOBTGAOES:     Dischaxge  by  Vendor — ^Recovery  Over  Against  Ven- 

4  dee.  A  vendor  of  land  who,  subsequent  to  the  conveyance,  has 
been  compelled  to  discharge  an  incumbrance  on  the  land  be- 
cause of  the  vendee's  failure  tp  perform  his  implied  promise 
to  discharge  it,  may  not  recover  of  the  vendee  more  than  he 
paid  to  effect  the  discharge — may  not  compromise  the  claim, 
and  then  charge  the  vendee  with  the  full  face  of  the  claim. 

Appeal  from  Chuthfiie  District  Cowrt, — J.  H.  Applbqatb^ 

Judge. 

Fbbruabt  17,  1920. 
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1'laintiffs  claim  to  have  conveyed  a  tract  of  land  to  the 
defendants,  subject  to  certain  incumbrances  thereon  which 
were  deducted  from  the  purchase  price,  and  which  plain- 
tiffs were  compelled  to  pay;  and  this  action  is  brought  to 
recover  the  amount  thereof, -^-Affirmed, 

F,  E.  Gates  and  Oewge  B.  Lytich,  for  appellants. 

Rohhins  d  BOnn^^d  R,  0.  Onrher,  for  appellees. 

Stbvbns,  J. — On  October  21,  1912,  plaintiffs  were  the 
owners  of  400  acres  of  land  in  Charles  Mix  County,  South 
Dakota,  and  the  defendants,  of  a  240-acre  tract  in  Polk 

County,  Iowa.    On  that  date,  they  entered 
1.  mobtoaqbr:         into  a  written  contract,  by  the  terms  of 

ject  to  mort-        which  plaintiffs  agreed  to  convey  the  Da- 
gage:  duty  of 

vendee  to  pay.    kota  land  to  the  defendants,  and  the  defend- 
ants, to  convey  the  Polk  County  land  to 
plaintiffs.    A  deed  was  executed  by  plaintiffs  on  October 
28th,  reciting  a  consideration  of  f 28,000,  containing  the  fol- 
lowing provision: 

"It  is  understood  and  agreed  and  between  the  parties 
hereto  that  William  Malone  and  J.  W.  Gray  accepts  this 
deed  subject  to  two  mortgages  a  first  and  second  mortgage 
aggregating  sixteen  thousand  one  hundred  dollars  on  the 
above-described  land  after  March  first,  1913." 

The  deed  of  defendants  bears  date  October  23d,  is  in 
the  usual  form  of  warranty  deed,  and  recites  a  considera- 
tion of  J26,400.  The  deeds  were  delivered  on  a  later  date 
The  reason  for  the  delay  was  that  the  contract  gave  defend- 
ants 15  days  in  which  to  inspect  the  Dakota  land  before  it 
became  finally  binding. 

The  incumbrance  of  f  16,000  upon  the  Dakota  land  was 
made  up  of  three  mortgages,  instead  of  two,  as  follows :  A 
first  mortgage  of  f5,000,  a  second  mortgage  of  ^5,000,  and  n 
third  mortgage,  executed  by  plaintiffs,  for  lf6,100.  The 
Polk  County  land  was  unincumbered,  but  mortgages  aggre- 
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gating  116,000  were  placed  thereon  by  plaintiffs,  the  pro- 
ceeds of  which,  except  f  1,000,  were  paid  to  defendants.  De- 
fault was  made  in  the  payment  of  the  third  mortgage  upon 
the  Dakota  land,  and  suit  was  bi^ught  against  plaintiffs  on 
the  note  secured  thereby.  This  suit  was  compromised  and 
settled  by  plaintiffs'  paying  |2,000  to  the  holder  of  the  note, 
whereupon  plaintiffs  commenced  this  action,  demanding  pay- 
ment of  the  full  amount  of  the  note,  the  petition  alleging 
that  same  was  deducted  from  the  agreed  purchase  price  of 
the  Dakota  land.  The  court,  however,  limited  plaintiffs' 
recovery  to  the  amount  paid  in  settlement  of  the. suit 
brought  against  them. 

The  principal  controversy  between  the  parties  is  over 
the  admission  by  the  court  of  parol  evidence  to  show  the 
consideration  claimed  by  plaintiff  to  have  been  paid  for  the 

Dakota  land,  counsel  for  appellant  taking 
2.  EviDBNcio:  the  position  that  the  contract  is  conclusive 

parol  as  affect- 

lj«  wruui|:       upon  overy   matter  touching   the  negotia- 
tion paid.  tions  and  exchange  of  properties,  and  must 

be  construed  as  an  agreement  for  the  ex- 
change of  equities  only.  Both  parties  appeal.  The  defend- 
ants are  designated  in  the  record  as  appellants,  and  we  will 
first  dispose  of  the  questions'  raised  by  them. 

Plaintiffs'  cause  of  action  is  stated  in  two  counts.  Iji 
the  first,  they  allege  that  they  sold  the  Dakota  land  to  de- 
fendants at  an  agreed  price  of  |70  per  acre,  or  the  aggregate 
sum  of  128,000,  subject  to  the  incumbrances  thereon,  which 
were  dedifcted  from  the  purchase  price,  and  demanding 
judgment  for  |6,100;  and  in  the  second  count,  they  all^e 
that  defendants  orally  agreed  that  the  whole  consideration 
of  128,000  should  not  be  paid  for  the  Dakota  land  in  cash, 
but  that  the  amount  of  the  incumbrances  should  be  de- 
ducted from  the  consideration,  and  that  defendants  were 
to  pay  the  incumbrances,  including  the  |6,100  mortgage.  As 
stated  above,  the  contract  allowed  defendants  15  days  in 
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which  to  inspect  the  Dakota  land.  Within  that  time,  the 
defendant  Gray  went  to  South  Dakota,  and  thoroughly  in- 
spected the  land,  on  which  one  of  the  defendants  at  the  time 
resided.  There  is  some  conflict  in  the  evidence  as  to  wheth- 
er he  was  dissatisfied  with  the  land  or  the  improvements,  but 
it  is  agreed  that  he  refused  to  consummate  the  deal  unless 
defendants  were  paid  an  additional  fSOO. 

As  appears  from  the  portion  of  the  contract  quoted 
above,  plaintiffs  agreed  to  execute  mortgages  upon  the  Polk 
County  land  as  follows :  One  for  f  10,000,  and  one  for  |4,500. 
A  |6,000  mortgage  was  executed,  however,  instead  of  the 
$4,500  mortgage.  After  defendant  Gray  declined  to  con- 
summate the  trade,  unless  an  additional  |500  was  paid, 
plaintiffs  agreed  to  raise  the  l||»4,500  mortgage  to  |6,000,  if 
defendants  would  loan  |1,000  to  plaintiffs.  On  October 
29th,  a  contract  was  entered  into  to  that  effect.  No  bther 
money,  except  the  |1,000,  was  paid  by  either  party,  and 
this  sun)  was  applied  in  part  by  defendants  to  the  pay- 
ment of  interest  due  on  the  Dakota  mortgages,  together 
with  taxes,  which  plaintiff^  agreed  to  pay. 

The  court  upon  the  trial  permitted  plaintiffs  and 
other  witnesses,^  over  the  objections  of  defendants,  to  testi- 
fy to  the  alleged  oral  agreement*.  Later,  however,  upon  mo- 
tion of  counsel  for  appellant,  this  issue  was  withdrawn,  and 
the  jury  instructed  to  disregard  the  evidence,  in  so  far  as  it 
tended  to  show  an  oral  agreement. 

Plaintiffs  and  C.  J.  Jordan,  a  real  estate  agent  with 
whom  both  tracts  of  land  were  listed  for  sale,  testified  that 
a  value  of  f  110  per  acre  was  agreed  upon  for  the  Polk  CJoun- 
ty  land,  and  of  f70  per  acre  for  the  Dakota  land;  that  the 
matter  was  fully  talked  over;  and  that  the  consideration 
expressed  in  the  deeds  was  the  amount  agreed  upon  between 
the  parties  at  the  time  the  deeds  and  contract  were  execut- 
ed. The  evidence  is  in  sharp  conflict  as  to  what  took  place 
before  and  at  the  time  of  the  execution  of  the  written  in- 
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strumeots,  but  no'claim  is  made  by  counsel  for  appellant  in 
fais  assignment,  brief  points,  or  argument  that  the  evidence, 
if  admissible,  is  insufiBcient  to  sustain  the  verdict,  and, 
therefore,  we  have  no  occasion  to  review  it  in  detail. 

I.  The  law  is  well  settled  in  this  state  that  the  vendee 
to  whom  mortgaged  real  estate  is  conveyed,  subject  to  such 
mortgage,  without  any  agreement,  express  or  implied,  to 
pay  the  same,  is  not  personally  liable  therefor;  but,  if  the 
incumbrance  is  deducted  from  the  purchase  price  agreed 
>  upon  between  the  parties,  without  an  express  agreement  to 
assume  and  pay  the  same,  an  agreement  to  that  effect  will 
be  implied,  and,  if  the  vendor  is  compelled  to  pay  any  part 
of  such  incumbrance,  he  has  a  right  of  action  against  vendee 
therefor.  Northtcestern  Nat.  Bank  v.  Stone,  97  Iowa  183; 
Foy  V.  Armstrong y  113  Iowa  629 ;  Marshall  Inv.  Co.  v.  lAnd- 
ley,  156  Iowa  6 ;  LaniJca  v,  Donnelly,  163  Iowa  255 ;  Halfx>r- 
son  r.  Mullin,  179  Iowa  293. 

If,  however,  the  transaction  involves  the  mere  exchange 
6f  equities  in  respective  tracts  of  land,  and  values  are  con- 
sidered only,  if  at  all,  for  the  purpose  of  adjusting  differ- 
ences, no  such  implication  will  arise.  Defendants  allege  in 
their  answer,  and  assert  in  argument,  that  the  competent 
evidence  in  this  case  brings  it  within  the  latter  rule.  The 
general  rule  that  parol  evidence  is  not  admissible  to  vary, 
contradict,  or  alter  the  terms  of  a  written  instrument  does 
not  exclude  evidence  offered  to  show  the  true  consideration 
paid  for  the  land.  Parol  evidence  is  admissible  for  that 
purpose.  The  original  contract  signed  by  the  parties  does 
not  recite  a  consideration,  but  simply  states  "that  the  par- 
ties of  the  first  part  (defendants)  have  this  date  sold  and 
agreed  to  convey,  or  have  conveyed,  to  parties  of  the  sec- 
ond part  or  their  heirs  or  assigns,  the  following  described 
real  estate  located  in  the  county  of  Polk,  state  of  Iowa  and 
described  as  follows;"  and  that  "party  of  the  second  part 
agrees  to  convey  the  following  described  real  estate  to  the 
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party  of  the  first  part,"  The  deeds,  however,  which  were  ex- 
ecuted at  the  same  time,  recite  the  consideration  stated 
above.  If  the  written  contract  controls,  and  parol  evidence 
is  inadmissible  for  the  purpose  of  showing  the  true  consid- 
eration for  the  sale  of  the  Dakota  land,  together  with  the 
facts  and  circumstances  surrounding  the  parties  at  the  time, 

from  which  an«  agreement  on  the  part  of  de- 
3.  Contracts  :  ex-    fendants  to  take  capc  of  the  incumbrances 

press  not  ex- 
cluding implied,  might  be  implied,  then  a  new  trial  must  be 

granted.    A  contract  w411  not  be  implied,   . 

where  an  express  contract  between  the  parties  in  reference 

to  the  same  matter  is  shown. 

"This  rule  only  applies,  however,  where  the  express  and 
asserted  implied  contract  relate  to  the  subject-matter,  and 
where  the,  provisions  of  the  express  contract  would  super- 
sede those  of  the  other."    13  Corpus  Juris  243. 

We  find  nothing  in  any  of  the  decisions  of  this  court 
cited  by  counsel  for  appellant,  holding  contrary  to  the  con- 
clusion arrived  at  in  this  opinion. 

The  plaintiff  in  Aufricht  v,  Northrup,  20  Iowa  61,  al- 
leged in  his  petition  "that  the  plaintiff,  in  consideration  of 
the  sum  of  ?200,  paid  by  the  defendant  to  plaintiff,  and  at 
the  same  time  of  a  promise  made  by  defendant  to  plaintiff, 
as  in  said  deed  and  contract  written,  that  he,  the  defendant, 
would  pay  the  said  school  fund  claim."  The  deed  was  at- 
tached to  the  petition  as  an  exhibit.  A  demurrer  to  the 
petition  was  sustained,  upon  the  ground  that  it  did  not  ap- 
pear upon  the  face  of  the  petition  or  deed  that  defendant 
had  promised  to  pay  the  mortgage  debt.  The  demurrer  was 
sustained,  and  the  ruling  of  the  court  properly  affirmed 
upon  appeal. 

Hull  d  Co,  V,  Alexander,  2G  Iowa  5G9,  holds  only  that, 
where  real  estate  is  sold  "subject  to  the  mortgage,'*  the 
vendee  is  not  bound  to  pay  the  same. 

Lewis  v>  Day,  53  Iowa  575,  when  carefully  analyzed,  is 
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in  harmony  with  all  of  the  other  cases  cited  above.  Plain- 
tiffs in  that  case  sold  the  defendant  certain  real  estate  in 
the  city  of  Des  Moines,  on  which  there  was  a  mortgage, 
which  it  is  claimed  defendant  agreed  to  pay.  Delivery  of 
a  deed  containing  a  clause  to  that  effect  was  offered  and  de- 
clined by  the  defendant.  The  deal  was  not  consummated, 
and  plaintiff  brought  suit  for  damages.  There  was  a  trial 
and  verdict  for  the  defendant,  and  plaintiff  appealed.  The 
court,  in  the  course  of  the  opinion,  said : 

"The  question  in  the  present  caae  is  materially  different 
from  this.  The  written  contract  either  did,  or  did  not,  con- 
tain a  stipulation  to  the  effect  the  defendant  should  pay  the 
Hartford  mortgage.  If  it  did,  the  proposed  amendment  and 
evidence  was  immaterial.  If  it  did  not,  it  is  evident  to  our 
minds  the  parol  proof  offered  would  have  a  direct  tendency 
to  add  to,  or  vary,  the  legal  effect  of  the  contract.  It  makes 
no  difference  that  the  offer  was  to  show  that  the  mortgage 
was  deducted  as  a  part  of  the  purchase  price.  For  the  ap- 
pellants claim  the  law  to  be,  if  the  mortgage  was  deducted 
from  the  price  agreed  to  be  paid,  a  promise  by  the  defend- 
ant to  pay  the  mortgage  will  be  implied.  If  this  proposi- 
tion be  true,  the  legal  effect  of  the  proposed  evidence  would 
be  to  add  to  the  writing  such  implied  promise;  or  rather, 
it  would  follow  as  a  legal  conclusion  from  the  established 
fact.  If  such  a  conclusion  would  not  follow,  then  the  pro- 
posed evidence  would  be  immaterial.'' 

In  other  words,  the  court  held  that  nothing  could  be 
added  to  the  contract  by  parol,  either  by  proof  of  an  oral 
agreement  to  pay  the  incumbrances,  or  of  such  facts  as 
would  establish  an  implied  contract  to  do  so.  In  concluding 
the  opinion,  the  writer  recognized  the  rule  under  consid- 
eration.    It  is  there  said: 

"What  would  l>e  the  rule  if  the  mortgaged  property  had 
been  exhausted,  and   the  plaintiffs  compelled  to  pay  any 
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portion  of  the  debt  secured  by  the  mortgage,  is  not  in  the  ' 
case." 

Lamka  v.  Donnelly,  supra,  Bradley  v.  Hufferd,  138 
Iowa  611,  Rice  v.  HtUhert,  67  Iowa  724,  are  in  harmony 
with  the  other  cases  cited.  The  holding  in  Bristol  8av.  Bank 
V.  Stiger,  86  Iowa  344,  is  approved  in  HalvorBon  v.  Miilli^, 
supra.  Both  cases  recognize  the  general  rule,  and  the  de- 
cision in  each  case  is  based  upon  the  failure  of  proof. 

The  test  for  determining  whether  there  has  been  a  sale 
or  exchange  of  property  is  whether  there  was  a  fixed  price 
at  which  the  exchange  was  to  be  made.  If  there  was  a  fixed 
price,  the  transaction  is  a  sKle;  if  not,  an  exchange.  Pagan 
V.  Hooky  134  Iowa  381;  Lamka  v.  Donnelly ,  supra.  In  the 
latter  case,  the  court  said : 

'^It  is  a  familiar  doctrine,  and  the  authorities  are  in 
harmony  upon  the  proposition,  that,  even  where  there  is  a 
mortgage  upon  the  land  at  the  time  of  the  sale,  and  the 
vendee  retains  out  of  the  purchase  price  a  sufficient  amount 
to  meet  the  mortgage,  even  without  an  expressed  agreement 
to  that  effect,  he  will  be  held  to  have  assumed  the  payment 
of  the  mortgage,  and  is  personally  liable  for  the  amount  to 
the  mortgagee,  and  would  be  clearly  liable  to  his  vendor  for 
the  amount  of  the  mortgage,  in  the  event  the  vendor  was  re- 
quired to  pay  it.  This  is  upon  the  theory  that,  the  grantee 
having  retained  a  certain  portion  of  the  purchase  money 
belonging  to  his  grantor  for  the  purpose  of  meeting  an  obli- 
gation of  his  grantor,  he  is  bound,  both  in  law  and  equity, 
for  the  amount  of  the  consideration  so  retained  to  some- 
one; either  bound  in  the  property  which  he  receives,  or  bound 
personally.     If,  by  the  action  of  his  grantor,  he  and  the 

land  are  relieved  from  the  obligation,  then  the  grantor  be- 

• 

comes  entitled  to  the  balance  of  the  unpaid  purchase  money." 

We  think  this  ease  comes  within  the  familiar  rule  that 

parol  evidence  is  admissible  for  the  purpose  of  showing  the 

real  consideration,  and  that  the  contract  oflfered  in  evidence 
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is  in  no  wise  altered  or  modified  thereby.  It  is  silent  as  to 
the  consideration ;  and^  while  some  inference  may  be  drawn 
from  the  language  thereof  that  the  parties  intended  only  an 
exchange  of  equities,  this  is  evidentiary  only,  and  not  con- 
clusive. The  terms  of  the  alleged  implied  contract  do  not 
contravene  the  terms  of  the  written  contract.  Defendants 
abandoned  the  Dakota  land,  leaving  plaintiffs  to  pay  or  com- 
promise the  |6,100  incumbrances  for  which  they  were  per- 
sonally liable.  The  evidence  was  in  dispute  as  to  th€f  value 
of  the  Dakota  land,  but  plaintiff  W.  F.  Hawn  testified  that 
they  paid  |65  per  acre  for  it  in  March,  1912.  The  whole 
transaction,  together  with  the  circumstances  surrounding 
the  same,  was  admissible  for  the  purpose  of  thowing  the 
true  consideration  and  the  intention  of  the  parties. 

II.  The  conclusion  reached  above  disposes  of  all  ques- 
tions raised  on  defendants'  appeal,  except  the  contention 
that  their  motion  for  a  new  trial  should  have  been  sustained, 
upon  the  ground  that  the  admission  of  the  testimony  of  the 
witnesses  to  establish  a  parol  agreement  was  necessarily 
prejudicial  to  them.  Most  of  the  evidence  offered  was  ad- 
ndssible  upon  the  question  already  discussed.  It  is  true 
that  evidence  improperly  admitted  may  be  of  a  character  in- 
herently prejudicial,  the  withdrawal  of  which  from  the  jury 
by  the  court  undfer  proper  cautionary  instructions  to  dis- 
regard the  same  does  not  cure  the  error;  but  the  testimony 
in  question  is  not  of  that  character. 

III.  The  sole  question  presented  upon  plaintiffs'  ap- 
peal is  whether  they  should  have  been  permitted  to  re- 
cover the  full  amount  of  the  note,  or  only  the  amount  paid 

by    them.    The   only   portion    of   the   pur- 

4.  MOBTOAOBS  :  * 

discbarge  by       chase  price  lost  by  plaintiffs  was  the  amount 

SSdMt^endee.    P^^^  ^^  Settlement  of  the  f6,100  note.     By 

the  repayment  of  this  amount  with  interest, 
they  received  the  full  purchase  price  for  their  land,  and 
were  not  entitled  to  recover  more.     It  follows  that  the  judg- 
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was  within  the  meander  lines  of  the  lake  bed.  The  action 
of  the  executive  council  was  taken  with  a  view  to  and  for 
the  purpose,  undoubtedly,  of  making  effectual  the  purposes 
authorized  by  the  act,  and  plaintiff  is  charged  with  notice 
of  this  purpose.  It  was  under  this  act  that  the  lots  were 
sold,  and  title  passed  to  the  plaintiff. 

Though  these  matters  are  not  set  out  in  the  petition, 
we  are  told  in  the  petition,  to  which  demurrer  was  filed,  that 
the  land  was  platted  and  sold  by  the  state  of  Iowa  under  the 
authority  of  said  chapter.  We  must  assume  that  all  was 
regularly  done  by  the  executive  council  before  sale  was  made 
of  the  lots  in  the  bed  of  the  lake,  and  we  must  assume  that 
the  investigation  preceding  the  sale,  and  all  that  was  dons 
under  the  chapter  up  to  the  time  of  the  sale,  was  done  in 
accordance  with  and  in  fulfilment  of  the  spirit  and  purpose 
of  the  act  under  which  the  council  proceeded. 

We  herewith  submit  a  plat  of  Pratt  Lake,  and  of  the 
territory  surrounding  it. 


This  plat  shows  the  land  owned  by  the  plaintiff,  and 
shows  that  only  a  portion  of  the  land  owned  by  plaintiff 
bordered  on  the  lake  as  it  originally  existed.    This  land 
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is  found  in  the  northeast  quarter  of  Section  32.  The  lots 
purchased  by  the  plaintiff,  as  shown  by  the  plat,  are  in  the 
bed  of  the  lake.  We  take  it  from  the  all^ations  of  the 
petition  that  the  plaintiff  owned  all  the  other  land,  shown 
upon  the  plat  to  be  his,  at  the  time  he  purchased  these  lots 
in  the  lake.  He  purchased  and  now  owns  Lots  C,  D,  E,  F, 
and  -G,  in  the  lake  bed.  Lot  C  contains  9.91  acres ;  Lot  D, 
5.41  acres;  Lot  E,  3.56  acres;  Lot  F,  19.35  ax!res;  Lot  G, 
17.49  acres.  After  plaintiff  purchased  these  lots,  a  drainage 
district  was  formed,  known  as  Drainage  District  No.  19, 
with  an  outlet  at  the  west  end  of  the  lake.  The  purpose  of 
the  drainage  district,  among  other  things,  was  to  drain  the 
water  from  this  lake.  After  the  district  had  been  organized 
for  the  purpose  aforesaid,  the  plaintiff  filed  a  claim  for  dam- 
ages with  the  board  of  supervisors,  alleging  that  he  owned 
the  land  on  the  east  end  of  the  lake,  abutting  on  the  lake, 
and  the  lots  in  the  lake  bed ;  that  he  used  the  abutting  land 
for  stock  farming;  that  the  water  was  accessible  for  stock, 
and  was  of  great  value  to  his  land;  that  he  had  built  a 
lodge  for  hunting  and  fishing  on  the  border  of  the  lake, 
which  he  used  during  the  hunting  and  fishing  seasons ;  that 
the  lake  is  stocked  with  fish,  and  that  ducks  and  geese  come 
there  in  the  fall;  that  he  haj9  sown  a  portion  of  the  lake 
with  wild  rice,  tij^at  it  may  be  attractive  as  a  hunting  and 
fishing  place.  The  board  of  supervisors  refused  his  claim 
for  damages;  he  appealed  to  the  district  court;  the  district 
court  denied  his  claim ;  and  he  appeals  here. 

The  question  presented  is  whether  or  not,  under  the 
facts  as  they  appear  in  this  case,  plaintiff  is  entitled  to  be 
allowed  anything  as  damages  on  account  of  the  draining  of 
the  lake. 

The  right  of  the  legislature  to  confer  upon  the  execu- 
tive council  power  to  drain  meandered  lakes  within  the 
state,  is  not  questioned  in  this  case.  Indeed,  the  whole  ar- 
gument assumes  the  right  in  the  legislature  to  authorize 
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the  executive  council  to  take  the  action  which  it  did.  So  we 
give  no  consideration  to  any  question  that  might  arise  upon 
the  suggestion  that  the  power  was  not  within  the  state  to 
drain  these  meandered  lakes.  We  turn,  therefore,  to  the 
act  of  the  general  assembly  under  which  the  executive  coxin* 
cil  acted,  in  doing  the  things  herein  shown  to  have  been  done 
by  it. 

Section  1  authorized  and  empowered  the  executive 
council  of  the  state  to  survey  the  meandered  lakes  and  lake 
beds  within  the  state,  and  sell  the  same,  as  hereinafter  pro- 
vided, and  to -determine  what  lakes  shall  be  maintained  as 
the  property  of  the  state,  and  what  meandered  lake  beds, 
belonging  to  the  state,  may  be  drained,  improved,  demised, 
or  sold. 

Section  2  provides  that,  upon  the  presentation  of  a  state- 
ment  signed  by  not  less  than  50  freeholders  (having  the  qual- 
ifications  provided  for  in  the  act),  stating  that  any  mean- 
dered lake  or  lake  bed  in  such  t^ounty  is  detrimental  to  the 
public  health  or  the  general  welfare  of  the  citizens  of  the 
county,  and  that  it  is  unwise  to  maintain  such  meandered 
lake  or  lake  bed  as  a  permanent  body  of  water,  "and  that 
the  interest  of  the  state  will  be  subserved  by  draining  and  ^ 
improving  such  lake  bed,  the  governor  shall,  within  a  speci- 
fied time  thereafter,  appoint  a  competent  engineer,  who  shall 
examine  the  situation  or  condition  of  the  lake  or  lake  bed, 
make  a  survey  and  plat  thereof,  and  ascertain  whether  its  lo- 
cation is  such  that  it  can  be  drained  or  improved,  and  m&ke 
a  full  report  to  said  council  of  the  area,  depth  of  water  in  the 
lake,  and  its  general  physical  condition,  accompanying  his 
report  with  his  plat,  field  notes,  and  profile  of  his  survey. 

Section  3  provides  that,  upon  receipt  of  the  report  of 
the  engineer,  the  executive  council  shall  determine  whether 
such  lake  or  lake  bed  shall  be  maintained  or  preserved  as 
the  property  of  the  state,  or  whether  the  same  shall  be 
drained  and  improved,  and  the  land  included  within  the 
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meander  lines  thereof  sold,  and  may  take  evidence  upon  the 
question,  to  the  end  that  the  question  may  be  properly  de- 
termined. 

Section  4  provides  that  if,  upon  such  hearing,  the  ex- 
ecutive council  determines  that  the  lake  or  lake  bed  ought 
not  to  be  drained,  demised,  or  sold,  the  same  shall  be  kept 
and  maintained  as  the  property  of  the  state,  for  the  benefit 
of  the  general  public.  But  if  the  council  determines  that 
it  is  to  the  interest  of  the  state  and  the  general  public  that 
the  lake  or  lake  bed,  concerning  which  the  statement  is  pre- 
sented, be  drained,  improved,  demised,  or  sold,  it  may  per- 
mit the  same  to  be  drained,  under  the  provisions  of  the 
drainage  law  of  the  state. 

Section  6  provides  that,  in  the  event  the  executive  coun- 
cil determines  that  the  lake  or  lake  bed  should  be  drained, 
improved,  demised,  or  sold,  it  shall  have  the  right,  either 
before  or  after  such  lake  or  lake  bed  is  drained,  to  sell  and 
convey,  by  deed  or  patent,  the  land  lying  within  the  meander 
lines  of  such  lake  or  lake  bed;  and  authority  is  given  to 
the  executive  council  to  make  such  sale  or  sales  in  behalf 
of  the  state. 

Section  6  provides  that,  after  the  lake  or  lake  bed  has 
been  surveyed,  and  the  land  within  the  meander  lines  sub- 
divided, and  a  plat  filed  with  the  secretary  of  state,  the 
county  auditor  of  the  county  in  which  the  lake  or  lake  bed 
is  situated  shall  have  the  same  appraised  by  a  commission 
(designating  the  parties  eligible  to  act  upon  the  commis- 
sion). 

Section  7  provides  that,  after  the  appraisement  has 
been  so  made,  received,  and  filed,  the  executive  council  shall 
offer  the  kmd  composing  such  lake  bed,  and  included  in  such 
survey  and  appraisement,  for  sale,  and  shall  give  to  the 
abutting  property  owners  the  first  right  to  purchase. 

Under  this  statute,  the  plaintiff's  lots  were  sold  by  the 
executive  council.    We  take  it,  therefore,  that,  before  this 
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sale  was  made,  a  petition  was  filed  with  the  executive  coun- 
cil, substantially  as  required  by  Section  2  of  the  act,  stat- 
ing that  the  continuation  of  the  laka  was  detrimental  to 
the  public  health  and  the  general  welfare  of  the  citizens  of 
that  county;  that  it  was  unwise  to  maintain  such  mean- 
dered lake  or  lake  bed  as  a  permanent  .body  of  water;  that 
the  interests  of  the  state  are  best  served  by  draining  and 
improving  it;  that,  upon  this,  under  the  authority  given  in 
Section  1,  action  was  taken  by  the  executive  council,  and 
we  must  assume  that  the  action  was  bottomed  on  the  state- 
ment or  petition  which  called  for  its  action.  It  was  thus 
before  the  executive  council  to  determine,  after  the  report 
of  the  engineer,  whether  such  lake  or  lake  bed  is  detrimental 
to  the  public  health,  and  whether  the  best  interests  of  the 
state  will  be  subserved  by  maintaining  or  preserving  it,  or 
whether  it  is  of  such  character  that  its  further  preservation 
as  a  body  of  water  is  inimical  to  the  public  welfare,  and 
especially  to  the  citizens  of  the  county.  When  it  is  deter- 
mined that  the  best  interests  of  the  public  and  of  the  peo- 
ple of  the  county  will  be  served  by  drainage,  the  council 
then  may  sell  the  lots  in  the  bed  of  the  lake,  without  first 
draining  the  lake.  The  executive  council,  under  this  stat- 
ute, could  not  act,  until  they  determined,  first,  whether  a 
continuation  of  the  lake  was  inimical  to  the  best  interests 
of  the  public ;  for  Section  4  says  that  if,  upon  such  hearing, 
the  council  determines  that  a  lake  or  lake  bed  ought  not  to 
be  drained,  demised,  or  sold,  the  same  shall  be  kept  and 
maintained  as  the  property  of  the  state,  for  the  benefit  of 
the  general  public.  But  if  the  council  determines  that  it  is 
to  the  interest  of  the  state  and  the  general  public  that  the 
lake  or  lake  bed,  concerning  which  the  statement  has  been 
presented,  should  be  drained,  it  may  permit  the  same  to  be 
drained  under  the  provisions  of  the  drainage  act.  The  lots 
may  be  sold  before  any  action  is  taken  towards  actual 
drainage.    The  very  pui^ose  of  action  on  the  part  of  coiuidl 
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is  to  conserve  the  public  health  by  removing  a  body  of  wa- 
ter from  the  surface  of  the  ground,  detrimental  to  the  public 
health,  or  to  the  general  welfare  of  the  citizens  of  the  coun- 
ty; and  this  rests  on  a  finding  that  it  is  unwise  to  main- 
tain such  lake  as  a  permanent  body  of  water.  When  one 
buys  land  under  a  lake  so  condemned  by  the  executive  coun- 
cil under  the  authority  of  the  statute,  he  know's  that  tilie 
waters  above  the  land  purchased  are  inimical  to  the  best 
interests  of  the  public,  and  that  the  state,  through  its  prop- 
erly authorized  ofllcers,  has  determined,  while  it  was  yet, 
as  we  must  assume  under  this  record,  the  owner  of  the  land, 
that  the  same  should  be  drained,  in  the  interest  of  the  pub- 
lic good.  He  buys  it,  therefore,  with  knowledge  of  the  fact 
that  the  executive  council  has  taken  action  to  have  the  lake 
drained,  and  the  price  paid  for  the  land  is  undoubtedly 
measured  by  this  fact.  Before  plaintiff  acquired  any  inter- 
est in  the  bed  of  the  lake,  the  executive  council,  acting  for 
the  state,  had  determined  that  the  draining  of  the  waters 
from  the  lake  would  serve  the  interests  of  the  public  gen- 
erally, and  especially  of  the  citizens  of  the  county.  Before 
plaintiff  acquired  any  int^est  in  the  bed  of  the  lake,  while 
it  was  yet,  as  we  must  assume,  the  property  of  the  state,  the 
state  consented  to  such  drainage,  and  the  plaintiff  is  charged 
with  knowledge  of  this  fact  Bo,  under  no  circumstances 
could  plaintiff  claim  any  damage,  if  any,  resulting  to  him 
as  the  owner  of  lots  in  the  bed  of  the  lake,  by  reason  of  the 
removal  of  the  waters  fronr  the  bed  of  the  lake.  His  only 
basis  for  any  claim  for  damages  must  rest  on  the  thought 
that  he  owned  land  abutting  upon  the  lake  before  and  at  the 
time  this  action  was  taken  by  the  executive  council,  looking 
to  the  drainage.  So  the  question  presents  itself :  Assuming 
that  the  state  had  a  right  to  drain  the  waters  of  the  lake, 
did  the  plaintiff  have  such  a  vested  interest  in  its  waters 
that  they  could  not  be  drained  without  compensating  him 
for  the  incidental  damages  that  might  arise  to  him  by  rea- 
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son  of  such  drainage? 

At  the  time  the  action  of  the  conncil  was  taken,  the 
lake,  within  its  meandered  lines,  it  was  assumed  by  both 
parties,  belonged  to  the  state.  The  state  consented  to  its 
drainage.  Plaintiff  had  no  vested  interest  in  or  private 
right  to  the  waters  of  the  lake.  See  Board  of  Park  Com- 
mM8ioner3'v.  Diamond  Ice  Co.,  130,^ Iowa  603.    When  the 

executive  conncil  found  the  fact  to  be  that 
2.  BMiNBNT  DO-       a  continuation  of  the  waters  in  the  lake 

MAIN :  acta  not 

Stokto"" **'  *     would  be  inimical  to  the  best  interests  of  . 

the  public,  especially  of  the  people  of  the 
county,  it  found  a  fact  which,  under  the  act,  justified  the 
draining  of  the  lake.  Thereafter,  the  waters  of  the  lake,  to 
all  intents  and  purposes,  became  as  surface  water — a  public 
enemy,  to  be  dealt  with  as  such.  This  lake  was  a  mile  long, 
and  somewhat  over  a  quarter  of  a  mile  wide,  and  shallow. 
The  finding  of  the  executive  council  that  the  continuation  of 
the  lake,  as  such,  was  inimical  to  the  best  interests  of  the 
public,  is  not  questioned.  That  the  lots  in  the  bed  of  the 
lake  were  sold  subject  to  drainage,  is  made  manifest  by 
this  record.  That  the  plaintiff  bought  the  lots  with  knowl- 
edge of  the  fact  that  the  lake  was  to  be  drained,  must  be 
assumed,  because  he  is  charged  with  knowledge  of  what 
was  done  by  the  executive  council,  and  of  the  proceedings 
that  led  up  to  and  justified  its  final  action,  and  of  its  final 
action.  It  will  be  noted  that  no  part  of  the  purposed  ditch 
touches  plaintiff's  land.  It  is  not  the  purpose  to  construct 
any  ditch  into  or  upon  plaintiff's  land.  No  part  of  plain- 
tiff's land  will  be  taken  for  the  construction  of  the  ditch. 
The  only  purpose  of  the  drainage  is  to  remove  the  water 
within  the  meandered  lines  of  the  lake.  If  plaintiff  desired 
to  retain  any  part  of  the  waters  of  the  lake  upon  the  lots 
purchased  by  him  from  the  state,  he  must  build  his  own 
retaining  walls.  He  cannot  use  the  land  of  others  as  re- 
taining walls  for  the  water  which  he  desires  to  keep.    As 
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said  in  Taloott  Bros.  v.  City  of  Des  Moines,  134  Iowa  113 : 
"Acta  done  in  the  proper  exercise  of  governmental  pow- 
ers, and  not  directly  encroaching  upon  private  property, 
though  their  consequences  may  impair  its  nse,  are  nniver- 
sally  held  not  to  be  a  taking,  within  the  meaning  of  the  con- 
stitutional provision.  *  *  *  It  is  the  very  essence  of  y 
government,  and  fundamentally  so,  that  private  rights  shall 
at  all  times  be  held  subordinate  to  the  public  good.  And 
to  this  every  citizen  is  held,  as  by,  imperative  decree,  to  have, 
given  his  consent." 

There  is  no  doubt  that,  when  plaintiff  bought  these 
lots  in  the  lake  bed,  it  was  with  the  thought  that  the  waters 
above  the  lots  belonged  to  the  state,  and  would  be  drained 
away.  The  lots  themselves  would  be  of  no  value  to  the 
plaintiff  unless  the  water  was  removed  therefrom.  In  the 
purchase  of  the  lots,  he  is  held  to  have  consented  to  the 
scheme  inaugurated  by  the  executive  council  for  the  drain- 
age of  the  waters  off  these  lots,  and  he  cannot  be  heard  to 
complain  that  the  purpose  inaugurated  by  the  executive 
council,  under  the  authority  of  the  statute,  which  he  as- 
sented to  in  the  purchase  of  these  lots,  has  been  carried^ 
out,  nor  can  he  base  any  claim  for  damages  resting  upon 
that  ground.  The  sale  of  these  lots  by  the  state  and  the 
purchase  by  the  plaintiff  was  in  contemplation  of  the  very 
thing  he  now  objects  to,  and  upon  the- doing  of  which  he 
predicates  his  right  to  damages.  The  state  sold  the  lake 
bed,  not  as  a  lake  bed,  but  as  land,  and  plaintiff  bought  it 
as  land,  properly  platted  and  laid  out,  and  not  as  a  lake 
bed.  The  land,  as  such,  became  valuable  only  upon  drain- 
age, and  could  only  be  drained  by  opening  channels  from 
the  lake  through  which,  by  the  action  of  gravity,  the  water 
would  be  removed.  The  act  itself  provides  that  the  lake 
bed — not  the  lake — may  be  sold  before  drainage.  Drain- 
age is  the  principal  thing.  The  sale  of  the  land  was  made 
in  contemplation  of  drainage.    By  the  act  of  purchase,  the 
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plaintiff  consented  to  the  drainage.  The  drainage  was  for 
the  public  good.  We  think  that  much  that  was  said  by  this 
court  in  dealing  with  the  facts  in  Talcott  v.  City,  supra,  is 
apropos  to  the  consideration  of  the  questions  here  involved. 

Upon  this  record,  we  find  that  plaintiff  had  no  vested 
interests  in  the  waters  of  the  lake,  entitling  him  to  have 
the  lake  maintained  in  statu  quo  for  his  benefit,  based 
simply  on  the  ground  that  he  owned  lands  abutting  upon 
the  lake.  We  find  that,  in  purchasing  these  lots  in  the  lake, 
after  they  had  been  platted,  and  after  the  continuation  of 
the  lake  had  been  condemned  by  the  executive  council,  as 
inimical  to  the  best  interests  of  the  public,  plaintiff  con- 
sented that  the  waters  be  drained  from  the  land  purchased, 
the  effect  of  which  was  to  remove  the  water  from  his  prop- 
erty abutting  upon  the  lake. 

Upon  the  whole  record,  we  think  the  court  was  right  in 
denying  plaintiff  any  claim  for  damages,  and  its  action  is — 
Affirmed. 

Weaver,  C.  J.,  Ladd  and  Stevens,  J  J.,  concur. 


In  re  Estate  of  Henry  Breslbr. 

EIlmbr  E.  Brbsler,  Appellee,  v.  Florence  Pershbl  et  al., 

Appellants. 

WILLS:  Testamentary  Oapadty — ^Bvidence.  Evidence  reviewed, 
and  held  ineufflcient  to  support  a  verdict  of  mental  incompe- 
tency to  execute  a  will. 

Salinger,  J.,  dissents. 

Appeal  from  Monona  District   Court. — J.   W.    Anderson, 

Judge. 

February  17,  1920. 
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Contestants  filed  objections  to  the  probating  of  the 
will  of  Henry  Bresler,  deceased,  claiming  that  he  was  not 
of  sonnd  mind,  and  that  there  was  undue  influence  used  by 
the  widow  and  a  son,  who  is  the  proponent.  The  case  was 
tried  to  a  jury,  and,  at  the  conclusion  of  the  testimony  of 
both  proponent  and  contestants,  proponent  moved  for  a 
directed  verdict  in  his  favor,  which  was  sustained.  The 
contestants  appeal. — Affirmed. 

Orary  d  Crary  and  Prichard  d  Prichard,  for  appellants. 

Lutz  d  iMtz  and  Harding  d  Harding,  for  appellee. 

Pbbston,  J. — The  will  was  executed  on  May  4,  1918. 
Testator  died  on  May  22,  1918,  at  the  age  of  72  years.  His 
estate  consisted  of  160  acres  of  land  in  Monona  County, 
personal  property  estimated  at  about  f  1,500,  and  some 
money  in  the  bank ;  also  160  acres  of  land  in  Kansas,  which 
was  incumbered  for  fl,400.  Appellants  claim  that  there 
are  inequalities  in  the  will;  but  they  concede  that,  under 
the  authorities,  even  though  it  is  unreasonable,  that  is  not 
alone  a  ground  for  refusing  probate.  They  say,  however, 
that  this  is  a  circumstance  to  be  considered,  in  connection 
with  the  other  evidence  bearing  on  the  condition  of  tes- 
tator's  mind.  The  will  gives  the  use  of  the  Iowa  land  to 
his  wife  for  life,  and  gives  her,  outright,  all  moneys  and 
credits,  and  the  household  furniture.  To  his  son  Elmer 
E.^  the  proponent,  he  gives  the  reversion  in  the  home  place ; 
also,  all  stock,  farm  machinery,  and  other  personal  prop- 
erty, except  the  money,  etc.,  given  to  his  wife,  provided  that 
the  son  should  pay  all  indebtedness  against  the  property, 
except  the  indebtedness  on  the  Eiansas  land.  He  directs 
that  the  executor  sell  the  Kansas  land,  and  pay  the  mort* 
gage  thereon,  and  divides  the  residue  of  such  proceeds 
equally  between  his  daughter,  Florence  Panshel,  and  bis  SM 
Calvin  Bresler.    The  two  last  named  are  the  contestants* 
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The  value  of  the  (Kansas  land  is  not  shown.  It  was  at- 
tempted; on  rebuttal,  but,  because  it  was  not  rebuttal,  the 
court  excluded  it.  Appellees  contend  that  the  alleged  in- 
equalities in  the  will  are  hot  as  great  as  contended  by  ap- 
pellantS;  for  that  the  appellants  receive  their  share  out  of 
the  sale  of  the  Kansaa  land,  which  is  to  be  done  soon,  while 
proponent's  enjoyment  of  his  interest  in  the  Iowa  land  is 
postponed  until  his  mother's  death.  The  daughter  moved  to 
Oklahoma  some  18  years  ago.  She  testifies  that  her  brother 
Calvin,  the  contestant,  was  on  good  terms  with  her  father 
mostnof  the  time.  Neither  of  these  children  saw  their  father 
often.  The  son  Elmer,  proponent,  saw  his  father  almost 
daily,  and  the  father  seems  to  have  been  greatly  interested 
in  Elmer  and  his  children.  The  provisions  of  the  will  in 
question  are  less  favorable  to  E^lmer  than  those  of  a  prior 
will  made  by  deceased  which  had  been  executed  some  time 
before,  and  was  more  favorable  to  the  widow.  The  main 
point  relied  upon  for  reversal  is  that  the  evidence  was  such 
that  the  case  should  have  gone  to  the  jury  on  the  question 
as  to  the  mental  condition  of  testator. 

There  are.  some  circumstances  shown  in  the  record 
whioh  fl*equently  appear  in  elderly  people  who  are  seriously 
ill,  and  nearing  the  end.  These,  for  the  most  ^art,  have 
reference  to  the  physical  condition.  These,  of  course,  affect, 
to  some  extent,  the  mental.  If  it  were  the  rule  that,  to  make 
a  valid  will,  a  person^s  mentality  should  be  100  per  cent, 
then  but  few  wills  could  be  sustained.  Buch  is  not  the  rule. 
*We  shall  enumerate  some  of  the  more  important  circum- 
stances shown  by  contestants,  as  tending  to  show  incapacity, 
without  going  into  details. 

The  testimony  of  the  daughter  and  of  some  of  the  other 
relatives  is  much  stronger  than  that  of  witnesses  who  are 
not  related  and  not  interested.  Contestant  Florence  Per- 
sfael  was  not  present  at  the  time  the  will  was  executed.  She 
was  in  Oklahoma  that  day.    She  had  not  seen  her  father  for 
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six  years,  until  April  12th,  before  he  died.  She  saw  him 
from  that  date  on  until  April  20th,  and,  during  that  time, 
the  doctors  visited  him  four  times.  None  of  the  doctors 
testified  for  contestants,  and  there  is  no  evidence  of  med- 
ical witnesses  in  the  record  as  to  the  nature  and  character 
of  the  physical  condition  of  decedent,  or  the  causes  thereof, 
nor  as  to  the  effect  thereof  upon  his  mental  condition.  Mrs. 
Pershel  further  testified  that,  when  she  came  to  her  father 
in  April,  after  an  absence  of  six  years,  she  noticed  quite  a 
difference  in  her  father.  He  was  sick,  in  bad  health,  suffei*- 
ing,  and  weak,  and  she  doesn't  think  his  mind  was  good. 
He  did  not  seem  to  care  to  talk.  He  did  not  know  her  boy. 
He  would  sit  and  stare;  didn't  pay  attention  to  things 
around  him;  he  looked  out  of  the  window  one  day,  and 
asked  who  boys  playing  in  the  yard  were.  They  were  his 
grandsons.  He  would  ask  for  his  medicine,  and  afterwards 
declare  he  had  not  taken  it,  although  sometimes  he  would 
get  up  and  take  it  himself.  He  was  an  old  soldier,  and 
told  war  stories.  He  served  all  through  the  war,  and  re- 
ceived an  injury  to  his  arm.  It  was  his  habit  for  years  to 
talk  about  things  that  transpired  when  he  was  fighting  for 
his  country,  according  to  the  daughter's  testimony.  In  con- 
versation, he  repeated;  talked  more  of  things  of  the  past. 
She  came  back  on  May  19th,  which  was  after  the  execution 
of  the  will,  and  stayed  until  her  father  died.  Deceased  was 
suffering  from  his  stomach  and  heart;  used  a  cane  or  chair 
to  walk  across  the.  floor.  His  weakness  was  increasing ;  his 
eyes  were  sunken ;  they  were  not  bright  as  formerly.  That 
was  the  last  of  April,  before  the  will  was  executed.  On 
cross-examination,  she  says  she  didn't  know  his  condition 
on  May  4,  1&18,  when  the  will  was  executed,  and  doesn't 
know  the  medicine  he  took.  Deceased  would  sit  on  the 
porch,  while  she  was  there  in  April;  seemed  to  enjoy  it 
there;  enjoyed  being  out.  While  she  was  there  in  April, 
she  heard  deceased  talk  with  the  son  Elmer,  about  the  farm 
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work;  also  heard  Elmer's  wife  talking  to  deceased.  She 
says: 

"I  understood  what  he  was  saying.  There  was  nothing 
in  the  talk  to  Mrs.  Elmer  Bresler  that  indicated  there  was 
anything  wrong  about  my.  father's  mind,  and  I  think  I 
heard  him  talk  to  her  possibly  eight  or  ten  times,  or  more, 
during  the  thirteen  days.  Had  there  been  anything  unusual, 
I  would  probably  have  remembered  it,  but  I  have  no  recol- 
lection of  him  saying  anything  unusual  to  Elmer.  ♦  ♦  ♦ 
Some  days,  father  would  be  better,  and  some  days,  worse. 
He  was  on  friendly  terms  with  Mr.  Bohde  [one  of  the  sub- 
scribing witnesses],  and  they  would  talk  together.  I  never 
heard  anything  unusual  on  the  part  of  my  father  when  he 
talked  to  Mr.  Rohde.  My  father  would  talk  to  him  a^ 
neighbors  usually  talk  when  they  meet." 

She  again  says,  in  this  connection : 

'^Had  father  said  anything  unusual  or  out  of  the  way, 
I  could  have  remembered  it,  but  I  remember  nothing  un- 
usual. Q.  You  don't  claim  your  father  was  out  of  his  mind 
during  your  thirteen  days'  visit,  do  you,  but  it  was  through 
sickness  and  weakness,  your  father's  mind  was  impaired? 
A.  I  claim  his  mind  was  weak." 

Upon  these  facts,  she  was  permitted  to  give  her  opin- 
ion as  to  the  mental  condition  of  her  father,  and  that  he 
was  not  of  sound  mind.  The  wife  of  contestant  Calvin 
gave  similar  testimony,  and  states  that  these  conditions 
continued  during  the  first  week  of  May,  1918,  but  says  she 
never  stayed  all  night  at  the  Bresler  home  during  the  first 
week  of  May,  and  is  not  positive  whether  she  went  there 
once  or  twice  with  her  husband  during  that  week;  not 
sure  whether  she  was  there  with  her  husband  the  first  week 
in  May,  or  whether  it  was  with  Mr.  Henry ;  was  there  two 
hours  on  the  4th,  a  part  of  which  time  she  talked  with  her 
mother,  in  the  house  and  yard.  Doesn't  remember  the  con- 
versation of  her  father  that  day,  except  that  he  talked  about 
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his  strawberries;  doesn't  know  what  he  did  in  the  after- 
noon of  that  day,  or  what  he  talked  about,  or  whether  he 
was  better  or  worse,  that  afternoon.  Doesn't  know  what 
his  condition  was^  at  the  time  he  made  the  will.  She  and 
her  husband  returned  from  Oklahoma  in  the  spring  of  1913, 
after  several  years'  absence,  and  they  did  not  visit  her 
father  for  a  year,  although  they  lived  within  two  miles  of 
him.  Visited  him  more  after  the  fore  part  of  1916.  A 
niece  visited  deceased  on  April  10th.  He  did  not  know 
her  at  first,  but  later  said  he  knew  her.  They  phoned  for 
the  doctor  that  day.  At  that  time,  his  face  was  thin,  and 
his  eyes  sunken.  Another  witness,  a  neighbor,  testified  that 
testator  was  poorly  all  winter;  got  weaker.  Witness  saw 
him  in  April,  and  he  was  weak  and  going  down  fast  through 
April,  until  his  death;  noticed  a  difference  in  his  conver- 
sation. His  mind  seemed  to  be  considerably  weakened;  he 
seemed  weaker  in  body  and  mind;  his  conversations  were 
broken.  Two  or  three  other  witnesses  gave  similar  testi- 
mony, though  some  of  it  is  not  as  strong  as  that  we  have 
fiet  out,  and  nearly  all  qualified  their  evidence  on  cross- 
examination.  One  witness,  who  saw  him  on  the  morning 
of  the  4th,  says  he  does  not  know  what  the  mental  condition 
of  deceased  was,  after  he  left  him  on  the  morning  of  the 
4th,  says  he  might  have  brightened  up  to  such  an  extent, 
later  that  day,  that  he  might  be  capable  to  transact  business 
in  the  afternoon.  Another  of  contestants'  witnesses  says, 
on  cross-examination,  that  he  visited  deceased.  May  11th; 
that  deceased  was  in  bed  that  day ;  that  he  saw  him  a  week 
before  the  will  was  drawn.    This  witness  says  further: 

"I  noticed  he  grew  perceptibly  weaker,  after  he  had 
taken  to  his  bed,  than  when  he  was  sitting  on  the  couch. 
Up  to  the  time  he  had  taken  to  his  bed,  which  seems  to  have 
been  later  than  the  time  the  will  was  made,  he  recognized 
me,  of  course,  and  I  talked  to  hi\p,  and  he  would  answer 
me  intelligently.    I  could  not  give  you  the  dates.    Q.    And 


464  In  re  Estate  of  Bkbslbr.  [188  Iowa 

during  all  the  times  you  talked  to  the  old  gentleman,  when 
he  was  lying  on  the  couch  and  before  he  had  taken  to  his 
bed  in  sickness  the  last  time,  he  was  able  to  answer  yon 
intelligently,  and  ask  questions  intelligently?  A.  Yes,  sir, 
fairly  well,  I  think.  He  was  an  industrious,  energetic  busi- 
ness man.  Q.  Now,  in  all  your  acquaintance  with  him,  in 
the  winter  before  he  had  taken  to  his  bed,  and  before  the 
will  was  drawn,  when  you  would  ask  him  questions,  he 
would  answer  them  intelligently,  as  far  as  you  recall?  A. 
Yes,  sir,  I  think  so.  Q.  Of  course,  you  do  not  recall  any  an- 
swer that  he  made  that  was  unintelligent  about  business 
matters,  that  you  know  of, — that  is  true,  isn't  it?  A.  I  don't 
recollect  of  anything  in  particular  now.  After  the  will  was 
executed,  and  after  he  had  taken  to  his  bed,  if  shaken  up  out 
of  the  comatose  condition,  and  he  roused  himself  out  of  it, 
I  do  not  recall  any  statements  he  then  made  that  were 
illogical  or  unusuaU  When  he  woke  up  out  of  a  comatose 
condition,  he  always  seemed  to  recognize  me,  and  that  con- 
tinued down  to  the  very  last  of  his  life.'* 

The  foregoing  is  a  fair  statement  of  the  general  char- 

•  

acter  of  contestants'  evidence.  The  banker  who  drew  the 
will  in  question  was  a  witness  for  proponent.  He  had 
known  deceased  for  several  years.  Deceased  himself  dictat- 
ed the  will,  a  few  days  before  it  was  signed,  which  was  on 
the  evening  of  May  4th.  Deceased  told  witness  about  the 
prior  will,  and  what  changes  to  make.  When  witness  was 
sent  for,  on  the  4th,  he  took  the  will  to  the  home  of  deceased, 
and  read  it  carefully  to  him,  a  paragraph  at  a  time,  and 
deceased  said  it  was  all  right.  Witness  destroyed  the  prior 
will  at  the  direction  of  testator.  No  one  was  present  at 
this  time,  except  the  widow  and  witness.  Others  had  step- 
ped out.  Witness  saw  Bohde  and  Llise  sign  the  will  as 
witnesses.  Deceased  visited  with  him  and  the  two  witnewifts 
to  the  will,  three  quarters  of  an  hour.  He  says  that  de- 
ceased complained  about  his  limbs'  being  swollen;    that, 
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during  the  time  they  were  visiting,  as  ordinary  persons, 
there  was  nothing  to  indicate  any  lapse  of  memory ;  he  did 
not  repeat  himself ;  there  wa«  nothing  nnnsnal  in  his  looks, 
except  natural  failing  health;  he  was  a  very  sick  man. 
Mr.  Rohde,  whose  farm  adjoins  that  of  deceased^  had  known 
deceased  for  30  years.  He  was  with  deceased,  the  night  the 
will  was  signed,  an  hour  or  more;  saw  nothing  unusual  in 
his  condition,  although  deceased  was  weak;  saw  nothing 
wrong  with  his  mental  condition,  speech,  or  look.  He  tes- 
tifies that  deceased  was  of  sound  mind ;  that  deceased  had 
been  sick  about  a  month  or  six  weeks  before  the  will  was 
signed.  The  other  subscribing  witness  gave  similar  testimo- 
ny. Another  neighbor,  who  lived  half  a  mile  from  deceased, 
saw  him  at  different  times  during  his  sickness,  and  testifies 
that  he  didn't  notice  any  change  in  his  mind ;  that  he  was 
weaker;  that  he  thought  he  was  just  as  strong  in  his  mind 
as  always.  The  wife  of  proponent  and  the  widow  also  tes- 
tified. Without  going  into  further  detail  as  to  the  evidence, 
we  are  of  opinion  that  the  evidence  is  not  sulBcient  to  sus- 
tain a  verdict  for  contestants,  had  the  case  been  submitted 
to  the  jury,  and  that,  therefore,  the  trial  court  rightly  di- 
rected a  verdict 

There  is  no  evidence  in  the  record  as  to  the  disease 
with  which  testator  was  afflicted,  except  the  testimony  of 
some  of  the  lay  witnesses  as  to  his  complaints.  There  is 
notiiing  to  show  any  progressive  mental  disease.  Deceased 
was  better  some  days  than  others.  None  of  those  who  were 
present  at  the  time  the  will  was  executed,  testify  to  a  con- 
dition indicating  mental  incapacity  at  the  time  the  will  was 
executed.  There  is  no  evidence  of  undue  influence.  With- 
out reviewing  the  cases  bearing  upon  the  question  as  to  the 
mental  capacity,  we  content  ourselves  with  citing  one  or 
two  of  the  more  recent  cases,  wherein  are  cited  a  number  of 
our  cases.  See  Byrne  v.  Byrne,  186  Iowa  946;  In  re  Eddy's 
W%a,  (Iowa)  173  N.  W.  931  (not  oflBcially  reported). 

Vol.  188  U.— ^0 
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One  or  two  minor  matters  are  suggested  in  argument, 
but  no  errors  are  assigned,  nor  are  there  brief  points  there- 
on. On  the  whole  reeord,  we  reach  the  conclusion  that  the 
judgment  of  the  trial  court  ought  to  be  affirmed.  It  is  af- 
firmed. Appellee's  amendment  to  abstract  was  proper^  and 
the  motion  to  strike  and  tax  costs  thereof  to  appellee  is 
overruled. — Affirmed. 

Weaver^  G.  J.^  Evans  and  Stevens,  JJ.,  concur. 

Salinger,  J.  (dioSentlng).  If  this  appeal  involved  any- 
thing other  than  whether  there  was  capacity  to  make  a  last 
will,  I  have  little  doubt  we  would  hold  that,  upon  the  evi- 
dence exhibited  in  the  opinion  itself,  that  there  was  a  ques- 
tion for  a  jury.  I  think  it  is  undeniable  that  the  revicT^' 
here  indulged  in  is  a  review  de  novo.  If  that  be  permissi- 
ble, it  might  well  be  claimed  that  the  conclusion  reached  is 
the  right  one.  It  may  be  conceded*  that,  were  we  sitting 
as  jurors,  we  would  hold,  on  this  evidence,  that  the  will  wab 
valid.  But,  in  my  opinion,  such  review  of  the  evidence  on 
our  part  is  treating  this  appeal  as  a  chancery  appeal;  with- 
out saying  so.  On  review  of  a  verdict,  or  the  refusal  to  sub- 
mit to  a  jury,  we  should  not  determine  what  evidence  shows 
or  fails  to  show  by^  our  personal  beliefs.  On  such  review,  the 
only  question  is  whether  reasonable  minds  may  differ  on 
what  the  evidence  establishes  or  fails  to  establish.  It  is  not 
to  be  denied,  either,  that  this  opinion  is  sanctioned  by  other 
of  our  decisions.  My  position  is  that  those  decisions  should 
be  overruled,  because  the  Constitution  prohibits  what  they 
permit  As  said  before,  in  my  opinion,  there  is  reasonable 
room  for  differing  on  whether  the  testator  was  or  was  not 
competent.  I  do  not  care  to  lengthen  this  dispute  by  a 
fuller  analysis.  Indeed,  no  enlargement  would  be  helpful, 
because  the  testimony  set  out  in  the  opinion  itself  seems  to 
me  to  demonstrate  that  the  conclusion  reached  is  wrong. 
I  wish  but  to  add  that  this  particular  opinion  runs  true  to 
type,  also,  in  failing  to  give  weight  to  such  unnatural  dis- 
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position  as  there  may  be.  It  is  true  that,  if  you  once  grant 
that  a  testator  is  sane,  it  becomes  immaterial  that  he  ha.s 
made  undue  discriBiination  in  his  gifts.  Once  grant  the 
testator  is  sane,  and  the  courts  cannot  interfere  because  be. 
has  made  an  unnatural  will.  But  when  the  inquiry  is 
whether  he  be  sane,  the  fact  that  his  will  is  unnatural  is 
circumstantial  evidence  that  he  was  not  sane.  Once  grant 
that  the  testator  is  competent  to  make  a  will,  and  the  courts 
may  not  set  that  will  aside,  even  though  he  disinherits  his 
only  child,  wilii  whom  he  has  been  on  affectionate  terms, 
that  child  being  crippled,  and  left  penniless  because  the 
fatber  has  willed  Ms  all  to  an  utter  stranger.  As  said,  if 
it  be  admitted  that  the  man  who  made  such  a  will  is  sane, 
tiliere  is  an  end.  But  aurely,  that  he  made  such  a  will 
would  be  very  per«iasive  evidence  of  lack  of  capacity,  when 
capacity  was  in  inqairy  instead  of  hieing  granted. 


Ik  bb  Estatb  of  Smith  G.  Gobhlt. 

IvT  M.  GoRMLT  et  al.,  Appellants,  v.  Smith  W.  Todd  et  al.. 

Appellees. 

WlUUi:  Testmnfflitary  Capacity— Svldaiioe.  Evidence  reviewed, 
and  held  insufficient  to  support  a  verdict  of  mental  incompe- 
tency to  execute  a  will. 

Saunobb,  J.,  dissents. 

Appeal  from  Woodbury  District  Court. — Gbobgb  Jbpson, 

Judge. 

Fkbruabt  17,  1920. 

This  is  a  will  contest.  At  the  close  of  rontestanta' 
evidence,  the  trial  court  directed  a  verdict  for  the  propo- 
nents.   The  contestants  appeal.— A /firm^tf. 
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Sears,  Snyder  d  Oleysteen,  Vail  E.  Purdy,  and  H.  C. 
Harper,  for  appellants. 

Ka>8s  Bros,,  Jepson  d  Struble,  and  Jepson  d  Steoker, 
for  appellees. 

Evans,  J. — The  testator  was  Smith  C.  Gormly.  At  the 
trial,  the  contestants  admitted  the  due  execution  of  the 
will,  and  assumed  the  full  burden  of  proof.  The  grounds  of 
the  contest  were  mental  incapacity  and  undue  influence. 
The  testator  died  on  January  25,  1919,  at  the  age  of  85 
years.  He  was  a  bachelor.  He  had  left  his  birthplace  in 
Pennsylvania  about  55  years  ago,  and  had  come  to  Sioux 
City,  where  he  lived  ever  since.  He  was  a  ship  carpenter 
by  trade.  During  his  residence  in  Sioux  City,  he  never 
communicated  with  friend  or  relative  in  Pennsylvania.  His 
near  relatives  were  a  brother  and  a  sister.  These  both 
predeceased  him.  The  brother  was  survived  by  two  daugh- 
ters, who  are  the  contestants  herein.  The  sister  was  sur- 
vived by  two  sons,  who  are  the  proponents.  The  testator 
was  thrifty  and  careful  in  his  business  affairs  and  frugal  in 
his  expenditures.  He  left  an  estate  valued  at  between 
$10,000  and  |60,000.  This  estate  was  devised  by  him  to 
his  two  nephews,  in  unequal  parts.  The  proponent  Smith 
Todd,  the  namesake  of  the  testator,  received  the  residuary 
and  larger  share.  Two  years  before  his  death,  the  testator 
had  suffered  an  accident,  resulting  in  a  broken  hijp.  This 
injury  affected  his  general  strength  and  health.  For  20 
years,  he  had  been  so  hard  of  hearing  that  communication 
could  be  made  to  him  only  by  writing.  He  would  answer 
the  written  communication  vocally.  In  the  last  weeks  or 
months  of  his  life,  he  developed  heart  trouble,  and  grew 
gradually  weaker,  until  he  died.  The  will  was  made  on 
January  7th.  On  January  3d,  his  nephew,  Smith  Todd, 
had  come  to  visit  him.  This  visit  resulted  pursuant  to  cor- 
respondence initiated  by  the  testator.    After  60  years  of 
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silence  and  of  a  lonely  life,  upon  which  at  last  the  shades 
of  night  were  falling,  he  wrote  to  this  proponent  the  follow- 
ing letter: 

"Sioux  City,  Iowa,  Dec.  18,  1918. 
"Smith  Todd, 
"Industry,  Pa. 

"I  am  writing  to  find  out  where  you  and  Johnny  Todd 
are  living  or  if  you  are  living  at  all.  It  has  been  about  ten 
years  since  I  heard  anything  from  Beaver  County.  I  used 
to  take  the  Beaver  Star  and  while  it  was  running  I  got  the 
Beaver  County  News,  but  it  suspended  about  ten  years  ago 
and  I  have  heard  nothing  from  there  since. 

"Now,  I  am  not  writing  much  in  this  letter  but  if  you 
and  Johnny  will  write  I  will  write  of  importance  to  both  of 
you  in  my  next  letter.  I  don't  know  if  John  and  your  moth- 
er are  living  or  not.  Please  answer  soon  yours  and  address 
512  Pearl  Str.. Sioux  City,  Iowa." 

Pursuant  to  the  correspondence  thus  initiated,  this 
nephew  came  to  visit  his  uncle  on  January  3,  1919.  The 
will  was  made  four  days  later.  His  home  at  that  time  was 
at  the  Washington  Hotel.  The  will  was  made  at  the  testar 
tor's  room  in  the  forenoon  of  its  date.  In  the  evening,  the 
testator  was  taken  to  the  hospital,  where  he  remained  until 
his  death.  On  the  question  of  mental  capacity,  the  evidence 
is  very  meager,  indeed.  The  attending  physician,  Dr. 
EeefCe,  testified  for  the  contestants  as  follows: 

"I  would  say  that  Gormly's  mind  was  enfeebled  to  the 
same  extent  his  physical  condition  was, — ^very  feeble,— when 
I  called  on  him  at  the  Washington  House,  and  that  grad- 
ually grew  worse  till  death.'' 

No  other  medical  evidence  was  adduced;  nor  was  there 
any  stronger  evidence  of  mental  incapacity  adduced  from 
any  witness.  The  testimony  for  the  contestants  affirma- 
tively disclosed  intelligent  conversation  through  the  me- 
dium of  writing,  and  disclosed  no  derangement  or  abnormal 
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condition,  other  than  the  weakness,  physical  and  mental,  in- 
cident to  his  illness. 

We  are  dear  that  the  evidence  was  wholly  insnfScient 
to  have  justified  a  verdict  adverse  to  the  will  on  the  ground 
of  mental  incapacity.  No  useful  purpose  would  be  served 
by  our  dealing  with  further  details. 

On  the  question  of  undue  influence,  there  was  evidence 
tending  to  show  that  the  proponent  was  present  when  the 
will  was  made,  and  that  the  terms  of  the  will  were  more  or 
less  discussed  with  him.  This  evidence  was,  of  course,  ad- 
missible, and  has  its  significance,  so  far  as  it  goes.  But 
there  is  no  evidence  of  undue  influence  exercised  by  him, 
unless  it  be- found  in  the  mere  fact  that  he  was  the  larger 
beneficiary  of  the  will.  This  falls  far  short  of  proof  of  un- 
due influence.  That  the  testator  intended  to  make  him  a 
beneficiary  of  his  will  is  foreshadowed  in  the  letter  above 
quoted.  There  was  no  one  behind  that  letter  except  the 
testator.  That  the  correspondence  thus  initiated  should 
have  brought  the  nephew  to  the  bedside  of  the  uncle  was  con- 
sistent  with  good  motives.  His  presence  there,  accordingly, 
was  not  the  fair  target  of  suspicion. 

The  trial  court  properly  held  that  there  was  not  suffi- 
cient evidence  of  undue  influence  to  support  a  verdict.  The 
order  of  the  trial  court  is,  accordingly, — Affirmed. 

Wbavbr,  C.  J.,  Qatnor  and  Prbston,  JJ.,  concur. 

Salin^br,  J.  (dissenting).  Upon  testimony  disclosed 
by  the  opinion,  and  upon  an  examination  of  the  record,  I 
reach  the  conclusion  that  both  mental  capacity  and  undue 
influence  were  jury  questions.  The  decision  by  the  majority 
is  another  instance  of  making  an  exertion  in  the  law  gov- 
erning review  on  the  law  side.  I  know  of  no  reason  why 
review  of  maital  capacity  to  make  a  will,  and  whether  it 
was  made  without  undue  influence,  should  be  treated  as  a 
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chancery  appeal.  My  reasons  for  this  dissent  are  more  tally 
expressed  in  one  addressed  to  the  case  of  In  re  Brealer's  Es- 
tate, 188  Iowa  468. 


In  KB  Estate  or  Pbtbb  Kladivo. 
Joseph  Ki^adivo,  Appellant,  v.  Ed.  Sulbk,  Administrator, 

Appellee. 

EZECfUTOBS  AND  ADMUTISTBATOBS:    Ctonfllcttng  Appointments 

1  in  DUTsrent  Oonatisi.  An*  appointment  of  an  administrator  by 
the  clerk  or  court  of  one  county,  based  on  a  finding  that  the 
deceased  was  a  resident  of  said  county  at  the  time  of  his  death, 
is  a  UnaXity,  until  set  aside  on  appeal  or  direct  attack,  and  ex- 
hQfii8t9  the  power  throughout  the  $tate  in  any  other  &lerk  or 
court  to  make  another  gppointmetU  until  the  former  order  is  so 
set  aside. 

EZBOUTOBS  AND  ADMINI8TBAT0B8:     Estoppel  to  Question  Il< 

2  legal  Appointment.  The  act  of  a  validly  appointed  administra- 
tor in  negotiating  with  an  invalidly  appointed  administrator 
for  the  settlement  of  claims  filed  with  the  latter  does  not  work 
an  estoppel  to  dispute  the  validity  of  the  appointment  of  the 
latter. 

Appeai  from  Johnson  District  Court. — Ralph  Otto,  Judge. 

Fbbruabt  17,  1920. 

Suit  by  plaintiff,  duly  appointed  administrator  of  the 
estate  of  Peter  Kladivo,  deceased,  by  the  district  court  of 
Linn  County,  to  cancel  the  appointment  of  defendant  as  ad« 
ministrator  of  the  same  estate  by  the  district  court  of  John- 
son County,  resulted  in  the  dismissal  of  the  petition.  The 
plaintiff  appeals. — Reversed. 

B.  O.  Walker  and  Rickel  d  Dennis,  for  appellant 

Hart  d  Hart  and  B.  L.  Wick,  for  appellee. 

Ladd,  J.— Peter  Kladivo  died  intestate,  November  22, 
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1918,  leaving  as  his  only  heir,  Joseph  Kladivo.    The  latter 
filed  his  petition  with  the  clerk  of  the  district  court  of  linn 

County^  alleging  that  Peter  was  a  resident 
1.  BxECDTOBs  AKD  of  that  county  at  the  time  of  his  death,  and 

ADMINI8TBA-  "^  ' 

Sg  ^apSSi^^*"    left  personal  property  of  the  estimated  valne 
SwSHuSttes.    of  ♦ISO.    The  petition  was  duly  verified; 

and,  on  December  18,  1913,  petitioner  was 
appointed  administrator,  and  duly  qualified,  letters  of  ad- 
ministration having  been  issued  to  him.  Notice  of  his  ap- 
pointment was  promptly  published,  and,  on  July  23,  i918, 
the  court  approved  his  final  report,  and,  as  administrator, 
he  was  discharged.  In  the  meantime,  and  in  May,  1916, 
John  Benish,  an  alleged  creditor  of  decedent's,  filed  a  peti- 
tion with  the  clerk  of  the  district  court  of  Johnson  County, 
alleging  the  death  of  Peter  Kladiv.o,  that  he  was  a  resident 
of  Johnson  County  at  the  time  of  his  death,  and  that  he 
was  seized  of  certain  described  land,  and  left  personal  prop- 
erty not  to  exceed  the  value  of  f 50,  and  prayed  that  defend- 
ant, EJd.  Sulek,  be  appointed  administrator.  Letters  of  ad- 
ministration were  issued  to  Sulek  in  June  following,  and 
notice  of  his  appointment  was  served  by  posting.  Four 
claims  were  presented  to  him  and  filed,  aggregating  f323.56, 
and,  on  October  24,  1917,  the  administrator  Sulek  filed  a 
petition,  praying  an  order  for  the  sale  of  the  land  of  which 
decedent  is  alleged  to  have  died  seized,  to  satisfy  these 
claims  and  costs  of  administration.  November  12,  1917, 
was  fixed  for  date  of  hearing,  and  notice  thereof  served  on 
Joseph  Kladivo,  October  31st  previous.  Whether  hearing 
was  had,  we  are  not  told;  but,  on  December  15,  1917,  Jo- 
seph Kladivo  filed  his  petition  with  the  clerk  of  the  dis- 
trict court  of  Johnson  County,  alleging  the  death  of  his 
brother  Peter,  that  the  latter  was  a  resident  of  Linn  Coun- 
ty, that  petitioner  was  duly  and  legally  appointed  admin- 
istrator of  the  estate  left,  and  was  still  acting  as  such,  that 
the  district  court  of  Johnson  County  was  without  power  or 
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authority  to  appoint  an  administrator,  and  praying  that 
the  order  granting  letters  of  administration  to  Suiek  be  set 
aside^  canceled,  and  held  for  nanglt,  and  that  he  be  ordered 
not  to  proceed  further.  In  his  answer,  Bulek  denied  that  de- 
cedent  was  a  resident  of  Linn  County,  and  alleged  that  he 
was  a  resident  of  Johnson  County  at  the  time  of  his  death, 
put  in  issue  the  jurisdiction  to  appoint,  and  pleaded  that 
plaintiff  was  estopped  from  denying  defendant's  right  to 
administer  the  estate.  The  law  contemplates  but  one  ad- 
ministration within  the  state,  for  Section  3265  of  the  Code 
provides  that: 

"The  court  of  the  county  in  which  a  will  is  probated, 
or  in  which  administration  or  guardianship  is  granted, 
shall  have  jurisdiction  co-extensive  with  the  state  in  the 
settlement  of  the  estate  and  the  sale  and  distribution  there- 
of; and  a  certified  copy  of  any  order,  judgment  or  deed,  af- 
fecting real  estate  in  any  county  other  than  that  in  which 
administration  or  guardianship  is  originally  granted,  shall 
be  furnished  to  and  entered  by  the  clerk  of  the  district  court 
of  the  county  where  such  real  estate  is  situated  in  the  prj- 
bate  records  of  said  court." 

£?ither  plaintiff  or  defendant,  then,  was  entitled  there- 
to, and  in  no  event,  both  of  them.  As  between  several 
courts,  jurisdiction  to  appoint  an  administrator  of  the  es- 
tate of  deceased  persons  attaches  to  the  court  invested  with 
probate  powers  for  the  county  of  his  residence  at  the  time 
of  his  death.  1  Woerner  on  American  Law  of  Administra 
tion  (2d  E>d.),  Section  204.  It  is  so  declared  by  statute  in 
this  state.  The  first  paragraph  of  Section  225  of  the  Code 
provides  that : 

"The  district  court  of  each  county  shall  have  original 
and  exclusive  jurisdiction  to  probate  the  wills  of,  and  to 
grant  administration  upon  the  estates  of,  all  persons  who 
at  the  time  of  their  death  were  residents  of  the  county,  and 
of  nonresidents  of  the  state  who  die  leaving  property  within 
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the  county  subject  to  administratioiLy  or  whose  property  is 
afterwards  brought  into  the  county." 

In  appointing  an  administrator  under  this  statute,  the 
court  necessarily  decides  whether  decedent  was  a  resident 
of  the  county  over  which  its  jurisdiction  extends ;  for,  with- 
out so  finding,  it  would  be  without  jurisdiction  to  appoint. 
Decisions  are  not  wanting  in  which  it  is  held  that,  in  a  col- 
lateral proceeding,  proof  may  be  received,  showing  such  find- 
ing erroneous;  that  decedent  was  not  such  resident  of  the 
county  at  the  time  of  his  death ;  and  that  the  grant  of  let- 
ters of  administration  was  void  ab  imtio^  for  want  of  juris- 
diction. Perry  v.  8t.  Joseph  &  W.  R.  Co.,  29  Kans.  420 ; 
People* 8  8wv,  Bank  v.  WUco(Ct  15  R.  I.  268;  Olmstead  Ap- 
peai,  43  Conn.  110;  Miller  v.  Swan  d  Brown,  91  Ey.  36. 
But,  as  remarked  in  1  Woemer  on  American  Law  of  Ad- 
ministration (2d  Ed.),  Section  204: 

''The  more  reasonable  doctrine  is  gaining  ground,  and 
is  now^held  in  nearly  all  the  states,  that  letters  so  granted, 
while  they  axe  voidable  when  properly  assailed,  are  valid 
until  revoked  in  a  direct  proceeding.'^ 

Coltart  V.  Allen,  40  Ala.  155;  In  re  Estate  of  Or^ith^ 
84  Oal.  107;  Tant  v.  WifffaU,  65  Cku  412;  Record  v.  Howard, 
58  Me.  225;  MoFeeley  v.  Scott,  128  Mass.  16;  Johnson  v. 
Beazley,  65  Mo.  250;  Bolton  v.  Sdhaiever,  136  N.  Y.  65  r 
Lyne  V.  Swnford,  82  Tex.  581  The  probate  court  is  a  court 
of  general  jurisdiction  in  this  state.  Reed  v.  Lane,  96 
Iowa  454 ;  Myers  v.  Davis^  47  Iowa  325 ;  Read  v,  Howe,  39 
Iowa  553.  Bee  Cooper  v.  Sunderland,  3  Iowa  114;  Beres- 
ford  V,  American  Coal.  Co.,  124  Iowa  34. 

Under  Section  250  of  the  Code,  the  clerk  of  the  district 
court  is  authorized  to  make  ^^the  appointment,  when  not 
contested,  of  resident  administrators,  executors,  and  guar- 
dians of  minors,  and  the  approval  of  any  and  all  bonds 
given,"  and  his  action  therein  may  be  reviewed  by  the  court, 
at  the  instance  of  an  aggrieved  party  at  the  succeeding 
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teroky  and  later,  on  good  cauee  shown,  and  upon  notice ;  and 
the  record^  of  such  appointments,  unless  assailed  and  re- 
versed, is  ^^of  the  same  force^  validity  and  effect,  and  shall 
be  entitled  to  the  same  faith  and  credit,  as  if  made  by  the 
court  or  by  the  judge  thereof."  Section  252  of  the  €k>de.  Its 
appointment  of  an  administrator,  if  not  appealed  from  or 
set  aside,  is  to  be  treated,  then,  the  same  as  though  made 
by  the  district  court ;  and  the  rule  is  well  established  in  this 
state  that  an  appointment  so  made  cannot  be  assailed  col- 
laterally.  In  Murphy^  Neal  d  Co.  v.  Creightonf  45  Iowa 
179,  the  court,  in  appointing  an  administrator  for  the  es- 
tate of  a  nonresident,  hdd  that  the  validity  of  such  ap- 
pointment might  not  be  questioned  collaterally  by  proving 
that  no  property  of  the  decedent  was  in  the  county.  This 
decision  was  followed  in  Lees  v.  Wetmore,  58  Iowa  170,  and 
Chr^ty  V.  Yesty  36  Iowa  285,  which  seems  to  express  a  dif- 
ferent view,  attempted  to  be  distinguished.  In  Seery  v. 
Mv/rray,  107  Iowa  384,  the  controversy  was  between  devi- 
sees over  property  of  the  estate,  and  it  was  held  that  the 
validity  of  plaintiff's  appointment  might  not  be  drawn  into 
question.  In  In  re  Estate  of  King,  105  Iowa  320,  the  ap- 
plication recited  that  deceased  was  a  resident  in  a  counl^ 
other  than  the  county  of  the  court  appointing,  and  this  was 
in  no  manner  contradicted;  and,  as  the  court  could  not  have 
found  him  a  resident  of  the  county  where  the  court  appoint- 
ing sat,  the  appointment  was  adjudged  void.  The  rule  pro- 
hibiting collateral  attack,  where  the  court  appointing  found 
the  residence  of  deceased  within  its  junsdiction,  was  rec- 
ognued  in  Nash  v.  8awyer,  114  Iowa  742,  announced  in  Er- 
win  V.  FUlemoarth,  160  Iowa  210,  and  reiterated  in  In  re 
I  EMate  of  Stone,  173  Iowa  371.  See  Ciimmvnge  v,  Lywn,  121 
Iowa  344.  In  In  re  Estate  of  Bowe,  179  Iowa  541,  the  at- 
tack wBtsr  direct,  the  proceeding  being  to  remove  the  admin- 
istrator appointed  by  the  district  court  of  Woodbury  CJoun- 
ty,  for  that  the  intestate  resided  in  Monona  County.    In 
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Sorimgeour  v.  Chase^  145  Iowa  368,  the  point  here  consid- 
ered was  not  raised.  Assuming,  as  we  must,  that  the  pro- 
bate court  is  competent  to  decide  whether  the  facts  are 
such  as  to  confer  jurisdiction,  '^it  follows  with  inexorable 
necessity  that,  if  it  decides  that  it  has  jurisdiction,  then  its 
judgments,  within  the  scope  of  the  subject-matters  over 
which  its  authority  extends,  in  proceedings  following  the 
lawful  all^ation  of  circumstances  requiring  the  exercise 
of  its  power,  are  conclusive  against  all  the  world,  unless 
reversed  on  appeal,  or  voided  for  error  or  fraud  in  a  direct 
proceeding.  It  matters  not  how  erroneous  the  judgment: 
being  a  judgment,  it  is  the  law  of  that  case,  pronounced  by 
a  tribunal  created  for  that  purpose."  1  Woemer  on  Admin- 
istration, Section  145. 

The  doctrine  that  administration  granted  in  a  county 
other  than  that  of  decedent's  residence  at  the  time  of  hxs 
death  is  voidable,  rather  than  void,  tends  for  coni^rvatism, 
and  will  avoid  largely  the  evil  consequences  which  might 
follow  in  the  wake  of  a  different  conclusion.  Where  the  ques- 
tion, as  in  this  case,  is  one  of  doubt  as  to  the  county  to  which 
administration  belongs,  there  might  be  two  administra- 
tions, debtors  might  be  subjected  to  verdicts  by  different 
juries,  and  possibly  two  judgments  for  the  same  debt,  but 
by  different  courts.  Confusion  might  result  as  to  the  title 
of  property,  both  real  and  personal.  We  are  contented  with 
the  doctrine  which  has  prevailed  in  this  state  for  more  than 
40  years,  and  have  no  hesitancy  in  deciding  that  adminis- 
tration granted  by  the  district  court  of  Linn  County  may  be 
assailed  only  by  direct  attack,  and,  until  thus  assailed  and 
set  aside,  there  can  be  no  administration  of  the  estate  in  any 
other  county.  In  other  words,  there  can  be  but  one  grant 
of  administration  on  the  same  estate,  and  jurisdiction,  hav- 
ing once  attached,  will  continue  until  set  aside  on  direct 
attack  by  someone  interested  in  the  estate.  Tn  re  Estate 
of  Griffith,  84  Cal.  107  (28  Pac.  528) ;  Ghoio  v.  Brockway, 
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21  Ore.  440;  Pawling  v.  Speed's  Executor,  21  Ey.  580;  Peo- 
fie,  etc.,  to  the  use  of  itarkham  v.  White,  11  111.  341.  See 
Ramey  v.  Oreen,  18  Ala.  771 ;  Watkins  v.  Adams,  32  Miss. 
333.  In  Nash  v.  Sawyer,  114  Iowa  742,  this  court  laid  down 
the  rale  that : 

''If  the  person  be  dead,  and  a  personal  representative 
has  been  appointed,  no  other  conrt  in  the  same  jurisdiction 
has  authority  to  appoint  another  representative,  and  such 
second  appointment  may  be  collaterally  attacked.  If 
there  be  a  representative  for  the  deceased  already  ap- 
pointed, no  court  sitting  within  the  same  state  has  author- 
ity, in  the  absence  of  statute,  to  appoint  another." 

Hooper  v.  Soarhorough,  57  Ala.  510;  Post  v.  Caulk,  3 
Mo.  35  (Republication  3  Mo.  26).  Andrew  v.  Avory, 
14  Grattan  (Va.)  229  (73  Am.  Dec.  355),  was  cited  in  sup- 
port of  this  holding.  In  the  last-named  case,  after  declar- 
ing that  the  appointment  of  an  administrator  is  voidable 
only  on  citation  or  appeal,  and  might  not  be  questioned  in 
any  collateral  proceeding,  the  court  said: 

''There  must  be  an  oflQce,  and  that  office  must  be  vacant, 
in  order  to  a  valid  appointment  of  a  personal  representa- 
tive. Until  then,  there  is,  in  fact,  no  'subject-matter,'  to  be 
within  the  jurisdiction  of  the  court.  That  subject-matter 
is,  the  appointment  of  a  personal  representative  to  a  deced- 
ent who  has  none,  and  whose  personal  estate  is,  therefore, 
without  an  owner.  The  validity  of  an  order  making  an  ap- 
pointment must  depend  on  the  existence  of  that  state  of 
things.  And,  though  the  court  must  inquire  into  these  pre- 
liminary facts,  and  in  some  sense  adjudge  them,  in  every 
case  in  which  it  makes  an  appointment ;  yet  the  judgment, 
to  that  extent,  is  incidental  and  inconclusive.  If,  in  fact, 
there  be  a  decedent  without  a  personal  representative,  an 
order  of  a  court  of  general  jurisdiction  on  that  subject, 
appointing  one,  is  as  conclusive  on  the  question  of  jurisdic- 
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tion  of  the  partkular  case  as  on  any  other  question  arising 
in  the  cas^^' 

See  QriffUh  t?.  Fnmer,  8  Cr.  (U.  8.)  1,  9  (3  L.  Ed.  471) . 
There,  the  court  held  that  an  administrator  of  an  estate 
might  not  be  appointed  during  the  temporary  absence  of  an 
executor.  Coltart  v,  Allen ,  40  Ala.  155  (88  Am,  Dec.  757), 
was  also  cited,  and  the  court  reaches  a  like  conclusicm. 

As  there  was  no  application  made  for  the  revocation  of 
the  letters  of  administration  issued  to  Joseph  Kladivo  by 
the  district  court  of  Linn  County,  and  no  revocation  there- 
of, we  have  no  occasion  to  revert  to  such  proceedings  to 
set  aside  such  an  appointment;  but  see  1  Woemer  on  Ad- 
ministration. Section  266  et  seq.  It  is 
.2.  BxBcuTOBs  AND    enough  now  to  say  that  the  plaintiflf  was  the 
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to'qiiesttonT??^    l^ally  appointed  administrator  of  the  es- 
inent. *'^^*"*      *^*®  ^'  decedent;    and,  since  he  was  such, 

the  letters  issued  to  the  defendant  were  ab- 
solutely void,  and  the  proceedings  had  in  the  district  court 
of  Johnson  County  were  without  authority  of  law. 

It  appears  that  th6  plaintiff  entered  into  negotiations 
for  the  adjustment  of  claims  presented  to  the  defendant  as 
administrator,  and  filed  with  the  clerk  of  the  district  court 
of  Johnson  County,  and  it  is  argued  that  he  is  estopped 
thereby  from  asserting  the  invalidity  of  the  defendant's  ap 
pointment.  There  is  no  pretense  that  anything  plaintiff 
did  induced  Benish  to  apply  for  administration  in  Johnson 
County,  or  Sulek  to  qualify  as  administrator.  All  Kladivo 
appears  to  have  done  was  to  negotiate  settlement  of  the 
claims  and  costs  of  administration,  and  to  pay  over  to  Sulek 
several  hundred  dollars  in  money.  The  latter  still  retains 
the  money,  and  there  is  no  ground  for  saying  that  any  prej- 
udice has  resulted  from  the  negotiations,  or  from  having 
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held  the  money.  The  def^idant  was  not  misled  to  his  prej- 
udice, and  there  was  no,  estoppel.  The  court,  in  not  grant- 
ing the  relief  prajed  in  the  petition,  erred. — Reversed, 

Wbaveb,  C.  J.,  Gaynor  and  Stkvbns,  JJ.,  concur. 


Nora  Cotttbr  McOuirb,  Appellee,  v.  William  Halloran  et 

al.,  Appellants. 

nZTUBBS:      Mortgagor    and    Mortgagee — "Pennanent    I&iprove- 

1  mants."  An  agreement  to  pay  a  real  estate  mortgagee.  In 
possession,  for  "permanent  Improvements,'^'  does  not  embrace  a 
grinding  mlU,  nor  a  windmill  tank,  nor  an  interest  in  a  rural 
telephone  company,  in  the  absence  of  evidence  showing  that 
such  articles  are  a  part  of  the  land;  neither  does  such  agree- 
ment embrace  an  undivided  interest  in  an  ensilage  cutter. 

WOBK  AND  IiABOB:     Value.    The  court  may  not,  ordinarily,  as- 

2  sume  the  value  of  service,  in  the  absence  of  evidence  bearing 
thereon. 

00NTBA0T8:     Oomrtmction — "Actual  Cost."     An  agreement  by  a 

3  mortgagor,  out  of  possession,  to  pay  a  mortgagee,  in  posses- 
sion, the  '^actual  cost"  of  permanent  Improvements  made  on 
the  premises,  simply  means  that  mortgagor  will  pay  the  actual 
amount  of  money  expended  by  mortgagee — does  not  embrace  a 
promise  to  pay  mortgagee  for  his  own  personal  labor. 

M0BTQAQE8:     Mortgagee  in  Possession— -Bents.     A  mortgagee   in 

4  possession,  under  an  agreement  to  credit  mortgagor  with  a 
specified  annual  rental,  will  be  charged  with  the  fair,  reasona- 
ble rental  from  the  date  when  he  wrongfully  refuses  to  permit 
the  mortgagor  to  redeem. 

WILLS:     Ck>n8tmctionr-8iinport  of  Feeble-Mlnded  Ohild.    A  provi- 

5  sion  in  a  will,  making  the  support  of  a  feeble-minded  person 
a  charge  upon  land,  and,  in  effect,  providing  that  such  support 
should  be  on  the  land,  and  such  as  testator  had  given  the  child, 
is  construed,  and  held  not  to  Justify  a  charge  against  the  land 
equal  to  what  a  stranger  would  exact  for  such  support. 
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Appeal  from  Lyon  District  Court. — ^Wiluam  Hutchinbon, 

Judge. 

February  17,  1920.  ^ 

Accounting  in  pursuance  of  an  order  therefor  in  Mo- 
Quire  v.  Halloran^  182  Iowa  209,  resulted  in  a  decree  fixing 
the  amount  owed  by  the  plaintiff  to  defendants,  March  1, 
1919,  at  (8,500,  including  the  interest  on  a  first  mortgage 
of  f2,500,  up  to  September  11,  1918,  and  directing  the  pay- 
ment thereof  prior  to  February  1,  1919,  without  interest, 
and,  if  not  paid,  directing  special  execution  to  be  issued 
against  the  land.  It  was  also  ordered  that  the  defendants 
support  and  maintain  Maggie  Cotter  until  March  1,  1919. 
Both  parties  appeal,  plaintiff  perfecting  her  appeal  first. — 
Affirmed. 

Herrick  d  Herrick  and  WilUa/m,  Mulvtmey,  for  appel- 
lants. 

E,  E.  Wagner  and  Oeorge  J.  Danforth,  for  appellee. 

Ladd,  J. — I.  One  Roger  Cotter  died  testate,  April  26, 
1900,  seized  of  134.39  acres  of  land  in  the  Si/^  of  Section 
6,  in  Township  39  north,  Range  44  west,  in  Lyon  County. 
Decedent  was  survived  by  a  son  and  four  daughters,  two 
of  whom  were  plaintiff  and  the  defendant  Kate  Halloran. 
and,  of  the  other  two,  Maggie  was  feeble-minded,  and  Mary 
was  in  ill  health.  By  the  terms  of  the  will,  the  land  above 
described  was  devised  to  plaintiff,  but  charged  with  the 
support  and  maintenance  of  Maggie  and  Mary  Cotter  so 
long  as  either  of  them  might  live,  and  this  to  be  upon  the 
farm,  and  "such  support  to  be  as  in  my  lifetime  I  gave  to 
my  said  daughters  at  my  home."  The  will  also  required 
plaintiff,  after  satisfying  a  mortgage  of  $2,500  on  the  farm 
and  other  debts,  to  pay  Mrs.  Halloran  the  sum  of  f  500.  It 
was  duly  admitted  to  probate,  and  plaintiff  took  possession 
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of  the  premisea  thereunder,  and  careet  for  her  sister  Mary 
until  her  death,  and  for  Maggie  until  March,  1907.  In  the 
meantime,  she  found  it  necessary,  in  order  to  discharge 
claims  against  the  estate  of  decedent  and  expenses  of  her 
own,  to  execute,  with  the  approval  of  the  court,  a  mort 
^ge  of  |2,600  on  the  farm,  and  later  executed  another 
thereon.  On  the  1st  of  October,  1907,  she  entered  into  a 
written  agreement  with  the  defendants,  under  the  terms  of 
which  the  latter  undertook  to  take  up  a  certificate  of 
sheriff's  sale,  and  pay  the  taxes  on  the  said  land,  it  ap- 
pearing that  the  mortgages  last  above  mentioned  had  been 
foreclosed,  and  the  land  sold  thereunder;  and  that  plain- 
tiff should  repay  amounts  so  paid,  and  also  pay  for  keeping 
Maggie,  fl2  per  month,  and  |500  in  lieu  of  the  legacy  to 
Mrs.  Halloran,  with  8  per  cent  interest  per  annum  from 
October  1,  1908;  and  she  was  to  be  credited  f415  per  an- 
num, as  the  rental  of  the  premises.  It  was  also  stipulat- 
ed that  "the  first  party  may  make  necessary  permanent  im- 
provements, including  tiling  on  said  premises,  which  the 
second  party  shall  pay  for  at  actual  cost,  with  8  per  cent 
interest  from  the  time  actually  paid;'*  that  plaintiff  pay 
the  defendants  |130  for  keeping  Maggie  from  March  to 
October  1,  1907;  and  that  defendants  should  account  for 
the  rent  received  for  that  year;  and  the  latter  were  to  be 
reimbursed  for  interest  paid  on  the  first  mortgage.  This 
inlstrument  was  construed,  in  MoQuire  v.  Halloran,  182 
Iowa  209,  where  it  appears  in  full,  to  have  been  executed 
as  security  for  the  payment  of  money;  and,  as  the  testi- 
mony was  insufiScient  to  enable  the  court  to  declare  an  ac- 
counting between  the  parties,  the  cause  was  remanded 
therefor.  After  this  had  been  done,  defendants,  on  Septem- 
ber 3,  1918,  filed  a  statement  of  account,  additional  to  that 
previously  asserted  up  to  October  1,  1910,  which  amounted 
to  14,280.02,  as  follows : 

Vol.  188  Ia.— 31 
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Taxes  from  1910^  to  1916,  inclusive |   591.77 

Interest  paid  from  and  including  1908  to 

1916 ; 1,726.00 

Commission  on  renewing  loans   250.00 

Building  fences  and  improvements   ....     6,000.00 
Keeping  Maggie  from  October  1,  1910  . .     5,720.00 

This  last  item  was  increased,  by  an  amendment,  to 
f  11,440,  and  the  defendants  ask  for  interest  on  the  several 
amounts,  making  a  total  claim  of  f  18,566.79. 

The  correctness  of  the  account,  as  stated  by  defendants, 
up  to  October  1,  1910,  is  not  challenged  by  the  plaintiff. 
We  shall  assume,  then,  that  plaintiff  was  then  indebted  to 
defendants  in  the  sum  of  |4,280.02.  The  rent  stipulated 
should  have  been  applied  on  the  f  130  owed  for  the  care  of 
Maggie,  and  in  compensation  for  Maggie's  support,  and 
the  payment  of  taxes,  necessary  repairs,  and  any  balance  on 
the  interest  accruing  on  the  advances  made.  So  applying 
the  rent,  during  this  period,  interest  o^  the  balance  of  the 
amount  paid  for  redemption,  and  that  allowed  in  lieu  of  the 
legacy,  at  8  per  cent  per  annum,  from  October  1,  1910,  up 
to  October  1,  1914,  is  f  1,369.60.  Under  the  order  of  the 
court  in  McChdre  v.  Hallorwn,  supra,  annual  rent  is  to  be 
allowed  until  the  beginning  of  the  suit,  as  stipulated  in  the 
contract.  No  rent  had  been  credited  in  defendants'  state- 
ment for  1910,  and  ^41 5  will  be  allowed  for  that  year,  and 
for  the  four  years  following.  For  this  period,  it  amounted 
to  |2,075.  Having  enjoyed  the  use  of  the  premises  at  the 
rental  stipulated  in  the  contract,  they  are  not  in  a  situation 
to  object  to  bearing  the  burden  therein  imposed,  and  they 
will  be  allowed,  for  keeping  and  caring  for  Maggie,  f  12 
per  month,  as  agreed  in  that  instrument.  They  will  be  al- 
lowed f596  for  her  care  up  to  December  19,  1914.  To  that 
date,  the  defendant  paid  taxes  to  the  amount  of  f404.87. 
Adding  the  several  amounts  owed  by  plaintiff,  we  have  a 
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total  of  f 2,370.47,  and,  subtracting  the  rent  therefrom, 
there  is  left  a  balance  of  f 295.47.  Interest  is  not  allowed 
on  taxes,  as  these  should  have  been  paid  from  the  rents,  and 
the  promise  to  pay  interest  thereon,  found  in  the  contract, 
referred  to  those  not  met  from  the  rents. 

II.  Counsel  for  defendants,  at  the  beginning  of  their 
argument,  set  out  a  statement  of  their  claim  for  improve- 
ments made  on  the  premises,  aggregating  f4,279.62.    This 

includes  $232.79,  which  was  included  in  the 

*  monmor  and    Statement  covering  items  up  to  October  1, 

"permanent  im-  1910,  and  should  be  deducted.     It  also  in- 

provementa." 

eludes  a  grinder  mill  at  fl5,  which  does  ii.  " 
appear  to  have  constituted  a  permanent  improvement,  and 
this  item  will  not  be  allowed.  Nor  is  a  tank  at  a  wind- 
mill ordinarily  attached  to  the  land,  and  the  item  of  |18 
therefor  will  be  rejected.  Admittedly,  an  ensilage  cutter, 
as  it  belonged  to  four  persons,  and  but  a  one-fourth  inter- 
est therein  was  bought  by  plaintiff,  is  not  to  be  regarded  as 
a  permanent  improvement,  and  the  charge  of  |38.50  for  a 
one-fourth  interest  therein  should  not'be  allowed.  Nor  can 
a  share  in  a  rural  telephone  company  be  regarded  as  in  the 
nature  of  a  permanent  improvement,  unless  so  shown  to  be, 
and  the  f31  charged  therefor  is  an  improper  item.  Add- 
ing these  items,  we  have  f  335.29,  which  should  be  deducted 
from  the  total  of  defendant's  statement,  which  would  leave 
13,944^.  Included  in  these  several  items,  also,  are  the  fol- 
lowing, for  services  rendered  by  defendant: 


y 
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Hauling  sand  for  hog  house |  75.00 

Hauling  brick  for  silo   25.00 

Hauling  furnace  35.00 

Labor  on  house  and  hauling  lumber 226.00 

Labor  on  hog  house   17.00 

Labor  on  house  in  winter 125.00 

Labor  for  sandpapering  house 49.00 

Labor  on  cement  work  on  barn  142.00 

Labor  shingling  bam   13.50 

The  charges  for  services  rendered  amount  to  f 706.50. 
Something  over  f  135  of  this  appears  to  be  for  hauling,  and 
about  ?500  for  labor  performed ;  and  it  appears  from  other 
items  that  over  f 500  was  paid  to  mediauics  for  labor  done 
in  making  the  improvements.  There  is  no  evidence  in  the 
record  indicating  that  the  sums  charged  were  the  reason- 
able values  of  the  services  rendered,  and,  in  view  of  the 
amount  paid  for  the  services  of  others,  the  defendant  will 
hardly  be  accused  of  underestimating  the  value  of  what  he 
has  done.  Though  the  court  said,  in  its  opinion  in  Me- 
Chiire  v.  Hallorcm,  supra,  that,  in  the  accounting,  "the^ 
defendant  will  be  entitled  to  receive  the  fair  value  of  such 
improvements  as  he  may  have  placed  on  the  land  in  good 
faith  before  this  suit  was  begun,''  and  that  interest  should 
not  be  allowed  during  their  occupancy,  the  contract,  aa 
indicated  above,  provided  that  defendants  might  ^'nrake  nec- 
essary permanent  improvements,  including  tiling  on  said 
premises,  which  the  second  party  shall  pay  for  at  actual 
costs,  with  8  per  cent  interest  from  the  time  actually  paid." 
Manifestly,  the  court,  in  referring  to  the  "fair  value"  of 
the  improvements,  meant  such  value  as  ascertained  under 
this  portion  of  the  contract.  Surely,  it  was  controlling, 
and  the  court  must  have  intended  that  effect  be  given  there- 
to.  The  parties,  in  the  introduction  of  evidence,  appear  to 
have  so  construed  what  the  court  said,  though  unhappily 


/ 


s. 
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expressed,  as  having  reference  to  the  clause  of  the  contract 
quoted;  for  there  was  no  evidence  introduced  as  to  the 
present  value  of  the  buildings^  save  in  showing  the  amounts 
paid  for  materials  and  labor.  Only  the  defendant  William 
Halloran  testi^ed  on  this  subject,  and  his  testimony  was 
solely  of  what  the  materials  cost,  and  what  he  paid  for 
labor  performed,  and  that  the  value  of  materials  and 
labor  was  35  per  cent  higher  at  that  time  than  when  the 
buildings  were  constructed.  This  would  furnish  some  evi- 
dence of  the  value  of  the  buildings,  but  they  had  been  oc- 
cupied for  many  years,  and  there  was  nothing  to  indicate 
their  present  state  of  repair,  or  whether  they  were  so  con- 
structed or  the  designs  such,  in  view  of  present  require- 
ments, as  to  render  them  equal  in  value  to  such  cost.    The 

court  can  hardly  be  expected  to  assume, 
^*  LABOR :  Ta?iie.  without  any  proof,  tbat  the  amounts  charg- 
ed fpr  services  rendered  by  Halloran  were 
the  reasonable  value  thereof,  or  that  the  reasonable  value 
of  the  improvements  necessarily  included  such  charges,  and 
that  there  had  been  no  impairment  from  long  use. 

The  contract,  as  we  think,  rightly  defines  what  plaintiff 
should  pay  for  the  improvements:  that  is,  she  ''shall  pay 
for  the  actual  cost,  with  8  per  cent  interest  from  the  time 

actually  paid."    Manifestly,  this  has  refer- 

3.  coNTEACTs :        ence  to  the  amount  paid  out  by  the  defend- 

"actnai  cost."      ants,  and  not  to  labor  which  they  may  have 

performed.  In  McCoy  v.  HastvngB  A  Brad- 
ley Co,,  92  Iowa  586,  "the  cost  price  is  said  to  be  what  is 
actually  paid  for  an  article."  In  8yh>e9ter  v.  Ammons,  126 
Iowa  140,  it  is  said  to  be  "what  is  actually  paid  or  promised 
to  be  paid  for  an  article."  See  Hasfelton  Tripod-Boiler  Co, 
V.  Citizen^  St.  R.  Co.,  (Tenn.)  72  Fed.  317,  321.  In  Ma/yor 
and  Aldermen  of  Newton,  Petitioner,  172  Mass.  5  (61  N.  E. 
183) ,  the  court  said : 

"'Actual    cost'    means    real    cost,    as    distinguished, 
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amongst  other  things,  from  estimated  cost  {Lanesborough 
V.  County  CommAsaionera,  6  Mete.  329),  or  from  market 
price,  which  may  include  matters  which  do  not  enter  into 
the  real  cost.  Alfonso  v.  United  States,  2  Story,  C.  C.  421 ; 
United  States  v.  Twenty-Six  Cases  of  Rubber  Boots,  1  Cliff 
580.  The  word  ^cost'  is  of  limited  significance, — ^much  nar- 
rower than  damages,'  for  instance,  which,  in  the  case  of 
laying  out  one  railroad  over  and  across  another,  has  been 
held  not  to  include  compensation  for  the  interruption  and 
inconvenience  to  the  business  of  the  latter,  occasioned  there- 
by. Massachusetts  Cent,  Railroad  v,  Boston,  C.  d  F.  RaU- 
road,  121  Mass.  124.  In  Lexington  d'  W.  C.  Railroad  i?. 
FitchXmrg  Railroad,  9  Gray  226,  the  'actual  cost'  of  running 
trains  was  held  not  to  include  interest  on  cars,  and  to  mean 
money  actually  paid  out.  And  in  Alfonso  v.  United  States, 
under  the  revenue  act  of  1799,  Chapter  128,  Section  66,  it 
has  been  held  that  the  words  ^actual  cost'  meant  the  actual 
price  paid  in  a  bona-fide  purchase,  and  not  the  market 
value,  thus  excluding  any  idea  of  profit  or  retnm.  See^ 
also.  United  States  v,  16  Packages  of  Goods,  2  Mason  48; 
United  States  v.  Tappan,  11  Wheat.  419,  423.  The  object  of 
the  provision  which  we  are  considering  was,  it  seems  to  us, 
in  view  of  the  relations  of  the  parties  to  the  work  and  to 
each  other,  to  exclude  in  the  accounting  between  them  any 
profit,  and  everything  except  what  fairly  might  be  reckoned 
as  a  part  of  the  real  cost  of  the  alterations." 

Under  the  revenue  laws  of  the  United  States,  the  actual 
cost  is  held  to  mean  "the  price  given  and  every  charge 
which  attended  the  purchase,  and  the  exportation  paid 
or  supposed  to  be  paid  at  the  place  whence  the  article  is  ex- 
ported." Qoodwin  v.  United  States,  (Pa.)  10  Fed.  Cas.  625. 
In  The  United  States  v.  Sixteen  Packages,  (Mass.)  27  Fed. 
Cas.  1111,  the  court  declared  that  the  actual  cost  means 
"the  true  and  real  price  paid  for  the  goods  upon  a  genuine' 
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bona-fide  purchase.''  See  State  v.  Price,  12  Wash.  663  (42 
Pac.  120). 

The  intention  manifested  in  the  contract  nnder  con- 
sideration was  that  the  defendants  be  reimbursed  for  what- 
ever they  actually  paid  out  for  improvements,  and  not  for 
labor  performed  by  themselves,  whether  in  hauling  or  In 
doing  other  work,  largely  for  their  own  convenience.  In 
the  former  opinion,  the  court  directed  that  no  interest 
should  be  allowed,  notwithstanding  the  language  of  the  con- 
tract ;  and,  of  course,  this  is  not  inequitable,  if  defendants 
are  not  charged  with  the  use  of  the  improvements  as  part 
of  the  rental  of  the  lands.  Deducting  the  several  items  re- 
ferred to  from  the  total  claimed,  an.l  there  remains  |3,237.- 
03,  which  if!  allowed  for  improvements. 

III.  The  plaintiff  should  be  allowed  the  reasonable 
rental  of  the  land  from  DecemJ)er  19,  1914,  to  March  1, 
1919.    But  one  witness  testified  concerning  the  reasonable 

value  of  the  use  of  the  land,  and  he  was  of 

*•  moSgt^^i'n       the  opinion  that  the  reasonable  rental  there- 

?^u        ''         o^  during  the  year  1915  was  |6.50  to  fO.OO 

per  acre;  during  1916,  from  f7  to  f8  per 
acre;  during  1917,  about  fS  per  acre;  and  in  1918,  from 
f  8  to  f  10  per  acre.  The  witness  had  not  seen  the  land  re- 
cently, and  did  not  ^^take  into  consideration  any  special  im- 
provements," but  "undertook  to  give  about  the  value  that 
lands — similar  lands  with  similar  improvements — ^would 
rent  for,"  and  testified  that  *^e  had  rented  unimproyed 
land  f  1  to  f  1.50  less,  because  there  were  no  buildings  on 
it,"  and  that  ^^his  idea  was  that  the  difference  would  be 
from  f  1.50  to  |2.00  per  acre."  The  evidence  disclosed  that 
there  were  improvements  on  the  land  in  controversy  brfore 
the  defendants  moved  thereon,  though  not  in  good  repair, 
and  the  evidence  did  not  disclose  what  the  land  in  such 
condition,  and  without  improvements  made  by  def^idant, 
would  rent  for.     We  are  inclined  to  think  that  plaintiff 
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should  be  allowed  about  f  1  less  than  the  maximum  rent,  as 
estimated  by  the  witness,  and  therefore  compute  the  rent 
for  1915  at  f 5  per  acre,  the  rent  for  1916  at  %!  per  acre, 
the  rent  for  1917  at  the  same  price,  and  the  rent  for  1918 
at  f 9  per  acre,  making  altogether,  for  the  four  years,  (3,- 
762.92.    The  plaintiff  will  be  credited  with  this  amount. 

IV.  In  the  will,  under  which  plaintiff  claims,  the  sup- 
port  and  maintenance  of  Maggie  Cotter  were  made  a  charge 
upon  the  farm  devised  to  plaintiff,  and  therein  testator  re- 
quired ^^said  support  to  be  upon  the  farm 

*'  Suction  ^rop-  where  I  live,  and  such  support  to  be  such 
SS?ded  chiw.^  as  ii^  ^1  lifetime  I  gave  to  my  said  daugh- 
ters in  my  home."  This  was  the  measure 
^  of  support  which  plaintiff  was  required  to  give  her  feeble- 
minded sister ;  and,  in  entering  into  the  contract  under  the 
terms  of  which  defendant^  undertook  to  care  for  this  sisr 
ter,  and  to  so  do  at  f  12  a  month,  the  parties  mu£tt  have  had 
in  mind  the  provisions  of  this  will,  for  the  compensation 
was  scarcely  more  than  enough  for  her  bare  necessities. 
But  for  this  provision  of  the  will,  one  sister  would  have 
been  under  quite  as  much  obligation  to  care  for  her  as  the 
other,  and  it  must  have  been  that  this  thought  entered  into 
the  arrangement  made  between  them.  She  was  continuing 
in  the  home  of  tha  testator,  and  the  measure  of  her  compen- 
sation ought  not  to  be  that  which  would  be  fixed,  were  a 
stranger  to  undertake  to  care  for  her;  and  we  are  of 
opinion  that,  notwithstanding  the  evidence  of  what  would 
be  a  fair  price,  were  a  stranger  to  take  her  in  their  home, 
under  the  peculiar  circumstances,  the  defendants  ought  not 
to  be  allowed  to  exceed  |1.00  per  day  therefor,  from  the 
time  of  the  beginning  of  the  suit  to  March  1,  1919,  or  f  1,531. 

V.  In  addition  to  taxes  previously  allowed,  the  sum  of 
f  188.79  was  paid  for  taxes  of  1915  and  1916,  and  this 
should  be  credited  defendants.  They  also  claim  to  have 
paid  (1,725  as  interest  on  the  loan  on  the  farm,  which  is 
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unsatisfied;  and  this  item  is  unchallenged.  Defendants 
are  also  entitled  to  credit  for  interest  on  the  balance  of 
f 4^80.02  from  October  1,  1914,  to  October  1,.  1918.  Inas- 
much as  defendants  were  denying  plaintifTs  right  to  redeem, 
and  were  claiming  ownership  of  the  land,  they  ought  not 
to  be  allowed  more  than  6  per  cent  interest  during  this 
period,  which  would  amount  to  f  1,027.20.  ,  The  total 
amount  credited  to  defendants  in  this  paragraph  is  |2,940.- 
99.  In  the  account,  to  we  state  it,  the  defendants  are  cred- 
ited as  follows : 

For  balance  to  October  1,  1914 |4,280.02 

For  balance  to  December  19,  1914  (under 

Par.  1)    295.47 

For  improvements 3,237.63 

For  care  of  Maggie  from  Dec.  19,  1914, 

to  March  1,  1019 1,531.00 

Items  of  last  paragraph  of  opinion 2,940.99 

112,285.11 
By  rent  credited  to  plaintiflP   3,762.92 


I  8,522.19 

This  so  nearly  approximates  the  conclusion  of  the  trial 
court  that  we  are  not  inclined  to  disturb  the  same.  The 
variance  may  be  attributed  to  slight  differences  in  com- 
putation of  interest,  or  in  passing  on  claims  of  doubtful 
propriety.  Such  a  difference  tends  to  confirm,  rather  than 
otherwise,  the  painstaking  care  and  accuracy  of  the  trial 
court  in  fixing  the  amount  which  should  be  decreed  a  lien 
on  the  land.  The  cause  is  remanded  to  the  district  court, 
with  direction  to  ascertain  the  reasonable  value  of  the 
care  of  Maggie  from  March  1,  1919,  to  the  date  of  hearing ; 
and  to  the  amount  so  ascertained,  there  should  be  added 
the  balance  of  |8,500,  and  interest  thereon  at  the  rate  of  6 
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pep  cent  per  annum  from  the  date  of  the  decree  in  the  dis- 
trict court,  and  the  interest^  if  any,  paid  on  the  existing 
mortgage  on  the  land  since  March  1,  1919;  and  from  the 
sum  total  of  these  items,  there  should  be  deducted  the  fair 
and  reasonable  rental  value  of  the  land  since  March  1, 1919. 
Decree  will  be  entered,  establishing  a  lien  for  this  differ- 
ence, bearing  interest  at  the  rate  of  6  per  cent  per  annum, 
against  the  land,  fixing  the  time  within  which  payment  may 
be  made,  and  providing  for  the  issuance  of  special  execu- 
tion, if  not  paid  within  the  period  defined,  and  sale  there- 
under. Each  party  will  pay  one  half  of  the  costs  in  this 
court. — Affirmed  and  remaaided. 

Weaver,  C.  J.,  Gaynoe  and  Stevens,  JJ.,  concur. 

_i 

E.  E.  Mitchell,  Appellant,  v.  Jessie  A.  Mitchell, 

Appellee. 

DIVOBOE:     Allowance  Pending  Suit-— EzceBsiveness.    Order  for  at- 
torney fees  and  expense  money  reviewed,  and  held  excessive. 

Appeal  from  Mahaska  District  Court. — ^H.  F.  Wagner, 

Judge. 

February  17,  1920. 

Plaintib^f  appeals  from  an  order  allowing  temporary 
alimony. — Reversed, 

L.  T,  Shangle,  Burrell  d  Demtt,  and  D.  C.  Wnggoner, 
for  appellant. 

C,  (7.  Ot^^^s  and  8.  V.  Reynolds,  for  appellee. 

Stevens,  J. — The  parties  to  this  suit  were  married 
April  4,  1900,  at  Camden,  New  Jersey,  and  resided  togeth- 
er in  the  city  of  Washington  until  September,  1906,  when 
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plaintiff  came  to  Iowa,  ostensibly  for  the  purpose  of  aiding 
in  the  settlement  of  hLs  father's  estate.  He  returned  to 
Washington  in  March,  1910,  and  resided  for  a  few  days 
with  his  wife,  when  he  again  returned  to  Iow.a,  where  he 
has  since  lived  upon  a  farm  in  Mahaska  County.  The  de- 
fendant had  employment  in  the  printing  ofBce  in  Wash- 
ington from  1893  to  1918.  During  the  time  the  parties  lived 
together,  plaintiff  also  worked  in  the  government  printing 
office.  In  March,  1917,  defendant  brought  an  action  against 
plaintiff  in  Mahaska  Ck)unty  for  a  divorce,  which  was  vol- 
untarily dismissed  by  her  after  the  evidence  was  introduc- 
ed. On  September  3,  1918,  plaintiff  filed  the  petition  in 
this  suit,  praying  a  divorce  upon  the  ground  of  desertion. 
Defendant  in  turn,  on  December  31,  1918,  filed  a  cross- 
petition,  in  which  she  also  prays  a  divorce  upon  tiie  ground 
of  desertion,  which  was  the  ground  alleged  in  her  former 
petition. 

The  sole  question  presented  for  review  is  an  order  made 
by  the  court  below  on  June  25,  1919,  allowing  defendant  an 
additional  sum  as  temporary  alimony.  An  allowance  was 
made  and  paid  in  the  suit  brought  by  the  wife  in  1917  in 
the  sum  of  |500.  On  January  2,  1919,  the  court  in  this  ac- 
tion allowed  and  ordered  plaintiff  to  pay  to  the  clerk  of  the 
district  court  |400,  f200  of  which  was  to  be  paid  to  defend- 
ant's attorneys  for  suit  money,  J 100  for  her  support,  and 
flOO  for  attorney  fees.  This  sum  was  promptly  paid,  and 
duly  receipted  for  to  the  court.  The  order  appealed  from 
was  the  one  entered  June  25,  1919,  and  directed  plaintiff  to 
pay  to  the  clerk  immediately  f  150  for  defendant's  support, 
and  J50  per  month,  commencing  June  1st,  until  the  trial 
was  had  therefor,  together  with  the  further  sum  of  |400 
attorney  fees. 

Prom  the  foregoing  statement,  it  will  be  observed  that 
plaintiff  has  already,  in  the  two  suits,  paid  |900,  and 
by  the  order  of  May  22d,  is  required  to  pay  (550  at  once, 
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and  (50  per  month  thereafter,  until  the  proceedings  have 
beei]^  disposed  of. 

Defendant  states,  in  her  aflOidavit  in  support  of  her  ap- 
plication for  an  additional  allowance,  that  she  is  in  ill 
health,  and  out  of  employment;  that  her  income  is  wholly 
inadequate  for  her  support  and  to  enable  her  to  present  her 
defense;  and  that  plaintiff  is  worth  from  f46,000  to  (66,- 
000.  Other  affidavits  tend  to  corroborate  her  claim,  particu- 
larly as  to  her  physical  condition.  Plaintiff  recites,  in  his 
affidavit,  filed  in  resistance  to  defendant's  application,  that 
he  owns  119  acres  of  land;  that  he  is  heavily  in  debt;  that 
his  income  is  insufficient  to  pay  his  expenjses,  taxes,  etc.; 
and  that  defendant  is  the  owner  of  property  in  the  city  of 
Washington,  worth  from  (12,000  to  f  15,000,  from  which  she 
received  a  monthly  income  in  excess  of  |100.  An  affidavit, 
signed  by  the  janitor  of  the  apartment  in  which  defendant 
resides,  stating  that  she  is  apparently  in  good  health,  ac- 
companies plaintiff's  showing  in  resistance  to  the  applica- 
tion. Plaintiff  states  in  his  affidavit  that  he  is  now,  and 
always  has  been,  willing  to  support  defendant  in  his  own 
home;  that  he  has  frequently  solicited  her  to  come  to  Iowa 
and  reside  with  him,  but  that  she  has  steadily  refused  to 
do  flo.  Defendant,  however,  says  that  plaintiff  at  all  times 
claimed  that  he  did  not  have  a  suitable  place  in  which  to  re- 
ceive her,  or  in  which  to  live;  that  he  at  no  time  offered  to 
send  her- money  to  pay  the  expenses  of  a  trip  to  Iowa;  and 
that  she  has  always  been  willing  to  live  with  him,  under 
proper  circumstances. 

It  appears  without  dispute  that  the  action  brought  by 
defendant  in  1917  was  tried,  and  that,  before  a  decree  was 
entered,  she  voluntarily  dismissed  her  petition,  stating  in 
open  court  that  she  would  never  live  with  plaintiff.  She 
brought  no  witnesses  from  Washington,  nor  were  deposi- 
tions used  in  the  trial  of  that  case. 

The  situation  of  the  parties  has  not  so  changed  since 
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the  order  of  January  2d  as  to  justify  the  allowance  of  a 
further  sum  as  temporary  alimony.  The  allowance  then 
made  is  sufficient  to  enable  defendant  to  take  necessary  dep- 
ositions and  prepare  her  case  for  trial.  It  is  not  claimed 
that  expense  has  been  incurred  by  her  attorneys  or  by  her 
in  the  preparation  of  the  case  for  trial,  nor  that  more  >serv- 
ices  have  been  rendered  by  her  attorneys  than  are  ordi- 
narily rendered  in  a  divorce  suit,  pending  trial.  As  stated, 
defendant,  in  1917,  announced  her  intention  of  not  thereaf- 
ter living  with  plaintiff.  If,  upon  the  trial,  it  appears  that 
she  is  entitled  to  a  further  allowance  of  alimony,  the  court, 
in  its  discretion,  will  doubtless  allow  her  a  proper  sum; 
but,  as  the  only  ground  alleged  by  either  upon  which  a  di- 
vorce is  prayed  is  desertion,  we  feel  that  the  f  900  already 
paid  defendant  is  quite  sufficient  to  enable  her  to  make  a 
very  complete  showing  upon  the  issues  involved. 

The  allowance  in  the  former  trial  was  substantial, 
and  should  have  enabled  her  to  present  her  case  properly  to 
the  court.  So  far  as  appears,  she  offered  all  the  evidence 
she  desired  at  that  time,  and  voluntarily  dismissed  her  case. 
The  parties  have  not  since  resided  together. 

Plaintiff  cannot  dispose  of  his  land,  so  as  to  defeat  the 
collection  of  judgment  for  alimony,  -if  an  order,  upon  final 
hearing,  is  entered.  A  proper  allowance  can  then  be  made 
for  attorney  fees. 

We  reach  the  conclusion  that  the  order  appealed  from 
should  be  'set  aside  and  canceled.  The  order  and  judg- 
ment of  the  court  below  is,  therefore, — Reversed. 

Weaver,  C.  J.,  Ladd  and  Qaynob,  JJ.,  concur. 
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State  op  Iowa,  Appellee,  v.  Wilbur  John,  Appellant. 

RAPE:    Opportunity  and  Complaints  as  Corroboration.    Opportunity 

1  to  commit  rape,  and  complaints  by  prosecutrix  that  the  accused 
had  committed  such  kn  act  on  her,  will  not  constitute  the  re- 
quired corroboration. 

EAPE:     Complaints  Not  Constituting  Bes  Oestae.     Complaints  by 

2  prosecutrix  as  to  the  alleged  assault  upon  her,  made  at  a  time 
after  she  had  had  time  to  premeditate  and  deliberate,  and  after 
she  had  premeditated  and  deliberated,  are  not  admissible. 

EAPE:     Physical  Incapacity — ^Effect.     Physical   incapacity   of   de- 

3  fendant  to  consummate  or  commit  an  act  of  sexual  intercourse 
is,  while  not  a  defense,  relevant  to  the  issue  of  intent. 

Appeal  from  Mahaska  District  Court. — D,  W.  Hamii/ton, 

Judge. 

February  17,  1920. 

Defendant  was  indicted  on  the  charge  of  assault  with 
intent  to  commit  rape,  tried,  and  convicted  of  simple  as- 
sault.   He  appeals.    Opinion  states  the  i2LQt%.-— Reversed, 

L.  T.  Shangle  and  J,  H.  Whitecotton,  for  appellant. 

Maxwell  A,  O'Brien,  County  Attorney,  and  H.  M.  Hav- 
tier,  Attorney  General,  for  appellee. 

Gaynor,  J. — The  defendant  is  charged  with  assault 
with  intent  to  commit  rape.  The  crime  is  alleged  to  have 
been  committed  on  or  about  the  14th  day  of  March,  1918, 
in  Mahaska  County,  Iowa.  It  is  charged  that  the  defend- 
ant unlawfully,  willfully,  and  with  force  and  violence,  made 
an  assault  on  one  Mary  Hattery,  with  intent  then  and 
there  to  have  carnal  knowledge  of  and  sexual  intercourse 
with  her  against  her  will.  The  indictment  was  returned 
on  the  21st  day  of  May,  1918. 

Defendant  entered  a  plea  of  not  guilty.    The  cause  was 
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tried  to  a  jury.  At  the  February,  1919,  term  of  said  court, 
a  verdict  was  returned,  finding  the  defendant  guilty  ol 
simple  assault.  Judgment  was  entered  upon  the  verdict. 
From  this,  defendant  appeals,  and  assigns  many  errors  for 
reversal: 

First,  that  there  was  no  corroborating  evidence.  In 
this,  he  relies  on  Section  5488  of  the  Code  of  1897,  which 
provides  that,  in  a  prosecution  for  assault  with  intent  to 

commit  rape,  the  defendant  cannot  be  con-r 
^*  SSty  a^''  victed  on  the  testimony  of  the  injured  par- 
eorroferatfon!  *J>  unless  she  be  corroborated  by  other  evi- 
dence tending  to  connect  the  defendant  with 
the  commission  of  the  offense. 

It  is  the  contention  of  the  defendant  that  the  charge 
made  was  permitted  to  go  to  the  jury  upon  uncorroborated 
testimony  of  the  prosecuting  witness,  without  other  evi- 
dence tending  to  connect  the  defendant  with  the  commis- 
sion of  the  offense.  At  the  conclusion  of  the  evidence  for 
the  State,  the  defendant  moved  that  the  charge  of  assault 
with  intent  to  commit  rape  be  withdrawn  from  the  consid- 
eration of  the  jury,  for  the  want  of  evidence  to  support  it, 
and  in  that  there  was  no  evidence  in  the  record,  outside  of 
the  evidence  of  the  prosecuting  witness,  Mary  Hattery,  the 
injured  party,  tending  to  single  out  or  point  to  the  defend- 
ant as  the  one  guilty  of  the  crime.  This  being  overruled, 
the  defendant  then  moved  that  the  court  strike  from  the 
record  all  evidence  as  to  what  was  said  by  the  prosecuting 
witness,  Mary  Hattery,  to  her  daughter  and  others,  long 
after  the  time  when  it  is  claimed  the  assault  was  com- 
mitted,  as  incompetent,  immaterial,  and  self-serving.  These 
motions  were  also  overruled.  This  is  the  first  complaint 
made. 

The  court,  in  its  Instructions  to  the  jury,  told  them  that 
a  conviction  cannot  be  had  upon  the  testimony  of  the  per- 
son  assaulted,  unless  she  be  corroborated  by  other  evidence 
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tending  to  connect  the  defendant  with  the  commission  of 
the  offense,  and  that  the  corroboration  must  be  found  in 
other  testimony  than  that  given  by  the  prosecuting  witness; 
that  there  must  be  a  showing  pf  facts  and  circumstances 
other  than  shown  by  her  testimony,  which  tended  to  con- 
nect the  defendant  with  the  assault  charged  against  him, 
and  then  said  that  the  complaints  of  the  prosecutrix  to 
others  are  hot  alone  suflScient  to  constitute  the  corrobora- 
tion required  by  law ;  that  evidence  of  bruises  on  her  body 
and  evidence  of  torn  clothing  are  not  alone  corroboration, 
for  none  of  them  may  tend  to  connect  the  defendant  with 
the  commission  of  the  offense  charged ;  that  opportunity  is 
not  enough  in  itself  to  constitute  the  corroboration  require 
ed  by  law,  and  finally  said  there  must  be  independent  testi- 
mony in  the  case,  outside  of  the  evidence  of  the  prosecu- 
trix,  which  tends  to  identify  and  single  out  the  defendant 
as  the  perpetrator  of  the  crime  charged,  and  which,  consid- 
ered  in  connection  with  the  testimony  of  the  prosecutrix, 
connects  the  defendant  with  the  commission  of  the  crime. 

The  record  discloses  that  the  defendant  was  a  farmer 
and  an  unmarned  man,  and  lived  alone  in  a  home  upon 
his  farm;  that  he  engaged  the  prosecutrix  to  keep  house 
for  him ;  that  he  was  to  furnish  a  home  for  her  and  her 
daughter,  and  buy  the  girl  what  clothes  she  needed  to  go  to 
school,  but  was  not  to  pay  wages;  that  she  was  to  have  the 
privilege  of  living  in  his  home  and  storing  whatever  good^ 
she  had  there;  that  she  came  to  defendant's  home  about 
the  1st  of  March,  and  brought  considerable  personal  prop- 
erty with  her;  that  she  stayed  there  about  13  days;  that, 
after  her  coming,  she  did  the  housework,  prepared  the 
meals,  etc.  The  prosecuting  witness  is  about  52  years  of 
age,  and  the  defendant,  about  47. 

The  State's  testimony,  as  set  out  in  the  abstract,  is  sub- 
stantially as  follows:    The  prosecuting  witness  testified: 

"Beulah,  my  daughter,  is  14  years  of  age.    We  went  to 
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defendant's  about  the  1st  of  March.  No  one  lived  there  but 
the  defendant.  After  we  had  been  there  a  week  or  so^  de- 
fendant showed  us  some  pictures  of  former  housekeepers 
and  said:  'One  of  them  used  to  take  me  down  and  sit  on 
me.  Another  one  sat  on  my  lap.  Another  took  a  bath  by 
the  stove,  while  I  sat  by  the  stove,  reading  a  paper.'  I  was 
shocked,  and  said,  'I  believe  you  had  only  chippy  women 
here.'  About  a  week  after  this,  he  came  home  in  the  after- 
noon, from  helping  the  neighbors  take  hogs  to  Lacey.  Hy 
daughter  was  at  school.  When  he  came  home,  he  said 
something,  and  grabbed  me.  Later  in  the  afternoon,  J 
asked  him  whether  be  had  his  dinner.  I  was  getting  a  meal 
for  him.  He  came  home  in  the  middle  of  the  afternoon.  He 
took  me  down  on  the  floor.  Qrabbed  my  wrapper  off.  I 
tried  to  get  away.  He  tore  my  wrapper  all  off, — ^tore  the 
buttonholes  off.  I  tried  to  get  away.  He  tore  my  shirt  off. 
I  tried  to  keep  my  clothes  down.  I  had  on  an  undershirt 
that  was  fastened  in  the  back.  My  wrapper  was  buttoned 
down  the  front.  He  tore  my  shirt  down  4he  back,  and  tore 
it  clear  off  of  me.  He  could  not  get  my  other  clothes  off. 
The  upper  part  of  my  body  was  naked.  I  told  him  my 
girl  would  come  home  pretty  soon.  He  let  me  go,  and  said 
something;  said  that  if  I  didn't  give  in,  my  daughter 
would.  He  said  he  would  get  it  some  way.  He  said  that 
when  he  took  me  down.  He  didn't  keep  me  down  long.  Af- 
ter he  let  me  go,  I  ran  upstairs  and  went  to  my  room, — 
put  a  chair  against  the  door.  When  he  went  out,  I  went 
downstairs.  I  found  my  shirt  on  the  stove,  put  on  my 
clothes,  and  then  the  girl  came  home." 

She  was  then  asked  this  question: 

"Did  you  tell  the  girl  anything  about  what  had  hap- 
pened? A.  No,  not  until  she  wanted  to  know  what  was 
the  matter.  Q.  Ai  the  time  she  came  home  from  school, 
did  you  tell  her  what  had  happened?  A.  After  she  asked 
me.    Defendant  came  while  I  was  getting  supper.    He  came 
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in  for  supper.  Q.  At  the  time  when  the  girl  first  came,  did 
yon  explain  to  her  what  happened?  A.  I  did  not.  Q.  Did 
you  get  supper  that  night?  A.  Yes,  sir.  Later,  I  was  going 
to  take  a  bath.  Had  a  tub  and  two  chairs  ready.  Was 
heating  water  on  the  stove.  He  was  reading.  He  was  in 
the  dining  room;  I  in  the  kitchen.  He  grabbed  the  wa- 
ter and  threw  it  out.  Said  I  had  to  obey  orders.  The  gir\ 
was  there  with  me.  He  nearly  knocked  me  down  when  he 
threw  the  tub  of  water  out.  Said  I  must  obey  orders.  We 
went  upstairs,  and  got  ready  to  go  to  town.  I  started  to 
take  my  wrapper  off.  My  girl  noticed  my  shirt,  and  want- 
ed to  know  what  was  the  matter  with  my  shirt.  I  told  her 
I  had  burned  it.  She  wanted  me  to  tell  her  more,  but  I 
didn't.  Told  her  no  more  until  we  got  to  Lacey.  Before 
we  started  for  Lacey,  he  was  in  bed  downstairs.  We  went 
to  one  Martin's.  Mr.  Hull  came  over  there,  and  I  told  them 
what  had  taken  place.  They  took  us  to  Lacey.  They  took 
us  to  MoflSt's,  at  Lacey.  We  stayed  there  all  night.  I 
had  a  blue  mark  on  my  arm.  I  went  back  to  the  defend- 
ant's afterwards  and  got  my  things.  I  saw  him  then,  and 
he  swore  at  me.  Said  I  was  a  dam  liar  and  a  thief.  I 
think  Lacey  is  about  a  mile  frdin  the  defendant's  place." 

On  cross-examination,  she  testified: 

"When  he  let  me  up,  I  went  upstairs,  and  he  went  out- 
doors and  went  to  sawing  wood.  When  I  got  dressed,  my 
daughter  came.  I  got  supper  and  set  the  table.  I  cooked 
the  supper.  I  sat  down  to  the  supper.  Defendant  sat  down 
and  ate  supper.  I  don't  remember  whether  I  ate  or  not. 
We  had  supper  about  six  o'clock.  Defendant  sawed  wood 
until  supper  time.  I  don't  know  whether  he  did  his  chores 
after  supper  or  not.  After  supper,  I  changed  my  dress  to 
go  away.  When  defendant  Jiad  me  down,  I  did  not  scream. 
I  was  so  weak,  and  nobody  there.  I  didn't  show  anybody 
my  bruises  down  at  Martin's.  Didn't  show  my  daughter 
the  bruises  on  my  arm  until  we  got  to  Mofflt's." 
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Charles  Martin,  to  whose  house  the  prosecuting  witness 
first  went  on  the  evening  of  the  day  when  it  is  claimed  the 
assault  was  committed,  testified: 

"She  came  to  my  house  about  the  14th  of  March.  Af- 
ter she  had  been  there  a  time,  she  told  me,  to  some  extent, 
what  had  happened.  She  didn't  tell  me  at  first.  I  don't 
remember  what  she  said.  She  said  something  about  'this 
teap-tip.'  I  don't  remember  what  she  said.  Something 
about  having  had  a  tear-up." 

On  cross-examination,  he  said : 

'^I  don't  remember  what  she  said.  She  said  something 
about  having  had  a  tear-up.  That  is  as  near  as  I  can  re- 
member.** 

The  daughter,  when  on  the  stand,  testified  substan- 
tially the  same  as  the  mother,  as  to  the  showing  of  the  pic- 
tures, and  touching  the  servant  girls  he  had  before,  and 
their  conduct,  and  further  said  that,  when  she  came  home 
from  school,  her  mother  acted  scared ;  that,  when  she  asked 
her  what  was  the  matter,  she  didn't  say  anything.  She 
further  testified : 

"I  was  by  mother  at  the  time  he  pushed  her  over  [refer- 
ring to  the  time  when  water  was  being  prepared  for  a 
bath],  and  we  went  upstairs  and  changed  our  clothes.  We 
were  going  to  go.  She  had  on  a  wrapper.  It  was  torn. 
The  buttonholes  were  torn.  She  took  it  off.  Her  shirt  was 
torn  and  burned  across  the  back.  We  were  getting  ready 
to  leave.  We  went  to  a  neighbor's.  They  didn't  want  to 
keep  us,  and  took  us  to  Lacey,  and  we  staved  at  Moffif  s. 
I  noticed  blue  marks,  two  scratches,  on  motier's  arm.  She 
said  Wilbur  [meaning  the  defendant]  had  done  it.*' 

Hull,  the  man  who  came  to  the  Martin's  home  while 
the  prosecuting  witness  was  there,  testified : 

"It  was ^ about  8:30, — might  have  been  a  little  later. 
I  came  over.  Mrs.  Hattery  and  her  daughter  were  at  Mar- 
tin's.   The  prosecuting  witness  told  me  what  she  had  been 
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through.  We  arranged  to  take  them  to  town.  Went  back 
to  defendant's  with  Mrs.  Hattery  and  hex  daughter,  and 
got  some  furniture  and  wearing  apparel.  This  was  four 
or  five  days  after  she  had  gone  away." 

This  is  all  the  testimony  on  the  part  of  the  State. 

Now,  it  is  apparent  that  defendant  was  in  his  own 
home;  that  the  prosecuting  witness  was  there  by  his  per- 
mission, a  servant  working  in  hi^  home.  He  had  oppor* 
tunity  to  do  the  thing  charged  to  have  been  done  by  him. 
He  was  there,  she  was  there,  and  they  were  alone.  There 
is  not  one  scintilla  of  evidence  tending  to  connect  the  de: 
fendant  with  the  commission  of  the  crime  charged,  except 
that  which  comes  from  the  mouth  of  the  prosecuting  wit- 
ness herself.  This  is  not  sufficient,  under  the  law,  to  make 
corroboration.  The  law  requiring  corroboration  was  en- 
acted for  the  purpose  of  protecting  those  who  might  be 
wrongfully  accused  without  satisfactory  evidence  of  guilt. 
This  statute  has  a  purpose,  and  it  is  made  in  recognition 
of  the  fact  that  people  may  be  falsely  accused  of  this  crime, 
and  that  charges  of  this  kind  are  easily  made  and  hard  to 
disprove,  and,  when  made,  provoke  hostility  in  the  minds  of 
the  general  public  against  the  party  charged.  Bo  the  law 
has  wisely  said  that  mere  opportunity  is  not  sufficient  cor- 
roboration ;  that,  while  the  fact  that  a  crime  has  been  com- 
mitted may  be  shown  by  the  testimony  of  the  prosecuting 
>  witness,  other  evidence  than  that  which  comes  from  her 
must  be  found,  tending  to  connect  the  party  charged  with 
the  commi^on  of  the  crime,  before  he  can  be  convicted. 
It  is  one  thi%g  to  find  that  a  crime  has  been  committed, 
and  it  is  quite  another  thing  to  say  that  the  party  charg- 
ed committed  the  crime.  When  it  is  sought  to  attach  the 
guilt  of  the  crime  to  any  individual,  the  testimony  of  the 
prosecuting  witness  is  not  sufficient  for  that  purpose. 
There  must  be  other  independent  testimony,  tending  in  some 
way  to  connect  him  with  the  commission  of  the  crime.    This 
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rule  has  its  purpose, — a  righteous  purpose, — ^and  should 
not  be  disregarded,  even  though,  in  a  particular  case,  its 
application  may  allow  a  guilty  party  to  escape.  As  said 
in  State  V.  Egbert,  125  Iowa  443: 

'The  complaints  of  the  prosecutrix,  soon  after  the  com- 
mission of  the  crime,  and  the  condition  of  her  body  and 
clothing,  may  constitute  corroboration  of  her  testimony 
that  a  crime  has  been  committed  (that  is,  that  someone  has 
committed  the  crime  charged  upon  her),  but  they  cannot 
possibly,  constitute  the  corroborating  evidence  required  by 
the  statutory  provision  above  referred  to.  Certainly,  the 
declarations  of  prosecutrix  ideiftifying  the  defendant  as  the 
person  who  committed  the  crime  can  have  no  greater  weight 
than  the  testimony  of  prosecutrix  under  oath  to  the  same 
eflFect." 

It  is  not  up  to  us  to  say  that  the  testimony  of  this 
prosecutrix  as  to  what  occurred  is  most  improbable.  It  is 
not  for  us  to  pass  upon  the  credibility  of  her  testimony. 
It  presents  a  picture  quite  out  of  harmony,  however,  with 
the  common  experience  and  the  observation  of  men.  It  is 
enough  for  us  to  say  that  there  was  a  total  absence  of  cor- 
roborating evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  crime.  Independent  of  the  state- 
ments made  by  the  prosecuting  witness  and  her  testimony, 
there  is  nothing.  She  cannot  corroborate  herself.  If  she 
could,  the  statutory  provision  would  be  no  protection  to 
one  wrongfully  accused.  The  court  should  have  sustained 
defendant's  motion. 

We  are  further  of  the  opinion  that  the  testimony  of  the 
prosecutrix,  given  after  she  reached  Martin's,  was  wholly 
incompetent.    There  was  no  spontaneity  about  it.    She  had 

time  to  deliberate  and  consider  the  thing 
^  Rape  :  com-       best  for  her  to  say,  and  most  effectual  for 

plaints  not  *" 

JSr^Sfacf        ^^^  purposes.    It  certainly  was  not  a  part 

of  the  rea  gestae.   The  statements  were  made 
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at  such  a  time  and  under  such  drcmnstanceB  that  they  do 
not  appear  to  be  the  result  of  excitement,  produced  by  an 
assault  upon  her.  The  general  rule  is  that  the  declarations 
of  the  prosecutrix  are  admissible  only  when  made  soon  after 
the  transaction  to  which  they  relate,  and  under  such  cir- 
cumstances as  indicate  that  they  are  spontaneous  and  un- 
premeditated. Time  is  not  always  a  bar  to  the  admission 
of  this  testimony ;  but  when  it  is  made  to  appear  that  an 
opportunity  for  complaint  was  given,  and  she  made  none, 
and  there  was  nothing  to  prevent  her  doing  so,  the  ques- 
tion presents  a  different  aspect.  It  is  not  then  the  cry  of 
distress.  It  is  not  then  the  indignant  protest  of  a  virtuous 
gentlewoman,  deeply  wronged, — not  the  wrong  itself,  cry- 
ing for  redress.  When  it  appears  that  time  for  meditation 
has  preceded  the  declaration,  and  the  declaration  bears  up- 
on  its  face  the  evidence  of  premeditation,  deliberation,  and 
well-weighed  speech,  it  does  not  savor  of  that  character  of 
complaint  which  the  law  admits  in  cases  of  this  kind.  On 
this  point,  see  State  v.  Novak,  151  Iowa  536. 

It  will  be  noted  that  it  is  alleged  that  the  crime  was 
committed  on  the  14th  day  of  March,  1918.  On  the  trial  of 
the  case,  the  defendant  called  to  the  defense  certain  medical 

gentlemen,  Drs.  Rogers,  Clark,  and  Barnes. 
3.  uapb:  physical   These  gentlemen  were  all  skilled  in  their 

incapacity : 

«ff«ct.  profession,    duly   licensed   physicians,   and 

admitted  to  be  competent  to  give  expert  tes- 
timony. Dr.  Clark  testified  that  he  knew  the  defendant; 
that,  'some  time  during  the  month  of  March,  1918,  in  con- 
nection with  Drs.  Barnes  and  Rogers,  he  made  a  physical 
examination  of  the  defendant  The  examination  was  for 
the  purpose  of  determining  whether  it  was  physically  pos- 
sible for  him  to  consummate  the  act  which  it  was  charged  in 
the  indictment  he  intended  to  commit.  He  was  then  asked 
what  was  the  result  of  the  examination.  Objection  was  in- 
terposed  and   sustained.     Defendant's   counsel  thereupon 
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stated  that  the  witnesses  would  testify,  and  he  offered  to 
show  by  their  testimony,  that^  in  the  month  of  March,  1918, 
within  a  very  short  time  after  it  is  alleged  the  offense 
charged  was  committed,  this  doctor,  in  connection  with  the 
other  physicians,  Clark  and  Barnes,  examined  the  defendant 
for  the  purpose  of  determining  whether  it  was  possible  for 
him  to  perform  the  act  of  sexual  intercourse,  and  that,  as 
the  result  of  the  examination,  they  found  that  it  was  im- 
possible for  him  to  perform  the  act  of  sexual  intercourse; 
that  tlMs  was  the  condition  at  the  time  it  is  alleged  the  of- 
fense was  committed,  and  for  more  than  two  years  prior  to 
the  examination ;  that  the  examination  was  thorough,  and 
made  according  to  all  tests  used  for  that  purpose.  This  of- 
fer was  also  objected  to,  and  the  objection  sustained.  These 
other  doctors  were  called,  the  same  questions  propounded, 
and  the  same  offer  made,  and  refused.  This  further  ques- 
tion was  asked: 

'^From  what  vou  learned  of  the  condition  of  the  defend- 
ant  on  the  examination,  and  from  his  then  physical  condi- 
tion, what  is  your  opinion  as  to  whether  or  not  the  defend- 
ant was  capable  of  performing  the  sexual  act?"  (Objected 
to  and  sustained.) 

The  doctors  werb  further  asked : 

''Gould  you  determine,  from  the  examination  you  made, 
what  was  the  cause  of  his  then  condition?"  (Objected  to 
and  sustained.)  Further  question:  ''I  will  ask  you,  if  a 
person  receive  a  severe  stroke  of  paralysis  in  the  year 
1914,  state  whether  or  not  the  condition  which  you  found 
there  would  be  the  result  of  such  stroke?" 

The  defendant  further  offered  to  show — and  his  offer 
was  denied — ^that,  in  the  month  of  March,  1914,  h^  suffered 
fi^m  a  stroke  of  paralysis,  that  wholly  incapacitated  him 
on  one  side,  and  finally  on  both  sides;  that  he  was  unable 
to  swallow,  and  had  to  be  carried  to  his  home;  and  that  he 
never  fully  recovered  from  that  condition.    The  fact  of  the 
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stroke  and  the  consequences  that  followed  the  stroke,  the 
defendant  offered  to  show  thorough  the  mouths  of  four  wit- 
nesses; but,  in  each  instance,  the  court  denied  him  the 
right  to  make  the  showing.  We  think  this  was  error,  and 
very  prejudicial  to  the  rights  of  the  defendant.  In  State  v. 
Bartlett,  127  Iowa  689,  this  court  said : 

^'As  a  witness  in  his  own  behalf,  the  defendant  testi- 
fied  that,  for  nearly  a  year  before  the  alleged  assault,  he 
had  been  unable,  by  reason  of  imx)otency,  to  engage  in  the 
sexual  relation.  It  is  now  complained  of  that  the  court 
did  not  in  any  way  refer  to  such  subject-matter  in  the  in- 
structions to  the  jury.  No  request  was  made  for  an  in- 
struction ;  but,  aside  from  this,  we  think  none  was  required 
to  be  given.  While  impotency  may»be  a  sufficient  defense  to 
an  indictment  for  the  consummated  offense  of  rape,  it  will 
not  excuse  an  assault  with  intent"  to  commit  rape. 

This  is  relied  upon  by  the  State  to  justify  the  court's 
action.  Now,  it  is  true  that  an  assault  with  intent  to  com- 
mit .rape  may  be  made  by  one  who  is  wholly  physically  in- 
comi)etent  to  consummate  the  act.  The  fact  of  incompe- 
tency is  no  defense,  but  the  fact  is  material  and  proper  to 
be  shown  on  the  question  of  intent.  The  burden  is  on  the 
State,  not  only  to  prove  the  assault,  but  that  it  was  made 
with  the  intent  charged;  and,  if  it  were  made  to  appear, 
as  the  defendant  offered  to  make  it  appear,  that  he  was 
wholly  incapable  of  consummating  the  act,  this  would  have 
probative  force  upon  the  question  of  the  intent  in  the  mind 
of  the  defendant  in  making  the  assault,  if  that  assault  were 
made.  We  may  illustrate  the  matter  in  this  way:  The  de- 
fendanty  in  anger,  points  a  gun  at  another,  and  pulls  the 
trigger,  knowing  that  the  gun  is  loaded,  and  capable  of  in- 
flicting severe  injuries  upon  the  person  thus  assaulted,  if 
discharged.  But  the  gun,  from  some  cause  or  other,  is  not 
discharged.  The  intent  to  inflict  injury  may  be  found  in 
the  act  shown  to  have  been  done.    Or,  if  he  does  not  know 
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that  it  is  loaded,  but  believes  it  is,  and  does  the  act  in  the 
same  way,  the  intent  to  inflict  injury  may  be  gathered  from 
the  act.  But  if  he  points  a  gun  at  another,  knowing  that 
it  is  not  loaded,  and  knowing  that  injury  cannot  be  inflict- 
ed by  its  use,  it  cannot  be  said  that  he  intended  to  inflict 
that  injury  which  he  knew  could  not  result  from  the  act 
which  he  did.  The  court  instructed  the  jury  upon  this 
point  as  follows: 

'^The  law  warrants  the  presumption  or  inference  that  a 
person  intends  the  results  or  consequences  following  an  act 
which  he  intentionally  commits,  wt^ich  do  follow  such  a^t, 
if  the  proof  establishes  such  facts.'' 

A  jury  might  well  find,  with  such  evidence  before  it, 
that  the  one  charged  did  not  intend  to  consummate  the  act 
which  he  knew,  at  the  time,  he  was  wholly  incapable  of  con- 
summating. Though  the  fact,  if  proven,  would  not,  in  it- 
self, be  a  defense,  it  was  a  fact,  when  proven,  that  bore 
strongly  upon  the  intent  of  the  defendant  in  making  the  as- 
sault charged,  and  was,  therefore,  competent  evidence  to 
be  considered  by  the  jury,  when  it  came  to  determine  the 
intent  with  which  the  assault  was  made.  Moreover,  the 
court  permitted  the  State,  on  cross-examination  of  these 
doctors,  after  excluding  the  offer  aforesaid,  to  propound 
and  have  answered  the  following  questions : 

"Q.  You  say  this  man  was  below  normal  at  the  time 
you  examined  him?  A.  We  considered  him  mentally  below 
normal.  Q.  A  man  could  be  below  normal,  and  yet  have 
sexual  desire?    A.  Yes,  sir." 

The  defendant  thereupon  asked  the  question:  "Could 
a  man  in  his  condition  have  that  desire?"  This  was  object- 
ed to  as  incompetent,  irrelevant,  and  immaterial,  and  the 
objection  was  sustained. 

There  are  other  errors  assigned;  but  they  will  not 
arise  on  another  trial,  if  another  trial  is  to  be  had,  and  we 
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do  not,  therefore,  at  this  time  feel  called  upon  to  consider 
them. 

For  the  errors  pointed  out,  the  case  is — Reversed, 

Weaver,  C.  J.,  Ladd  and  Stevens,  J  J.,  concur. 


J.  Lyons,  Appellee,  v.  Farm  Property  Mutual  Insurance 

Association  op  Iowa,  Appellant. 

IN8XJBAN0B:    Befonnatlon  of  Application.    The  oopy  of  the  appli- 

1  cation  actually  attached  to  the  policy  may  not  be  reformed  In 
an  action  on  the  policy.     (Sec.  1741,  Code,  1897.) 

INStTBAKCE:    Proofs  of  Loss — ^Invalid  Beqnirement.    Provisions  of 

2  a  policy  Which  require  proofs  of  loss  in  addition  to  those  re- 
quired by  statute  are  invalid.     (Sec.  1742-a,  Code  Supp.,  1918.) 

PBINOIPAIf  AND  AOEMT:     Proof  of  Ageney.     Agency  may  be 

3  proven  by  the  testimony  of  the  agent. 

EVIDEirOB:    Opinion  Bvidence— Death  ftom  Liglitiiing*    One  famii- 

4  iar  with  the  condition  and  appearance  of  the  hide  of  an  animal 
killed  by  lightning  may  testify,  on  stated  facts,  whether  the 
animal  was  so  killed. 

IKSUBAKOE:     Death  ftom  Lightning— Bvidence.    Bvidence  of  the 

5  actiona  oif  animals  and  of  the  symptoms  developed  is  admisei- 
ble  on  the  issue  whether  the  animals  were  killed  by  lightning. 
Evidence  held  to  present  a  jury  question. 

Appeal  from  Guthrie  District  Court. — Qborge  B.  Lynch, 

Judge. 

February  18,  1920. 

Action  on  a  certificate  of  insurance  resulted  in  judg- 
ment against  the  defendant,  from  which  it  appeals. — Af- 
firmed. 

George  Wamhach  and  Sayles  d  Ta^lor^  for  appellant. 

Carl  P.  Knox,  for  appellee. 
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Ladd,  J. — The  defendant  is  a  mutual  insurance  associa- 
tion, organized  under  Chapter  5  of  Title  IX  of  the  Code.  A 
certificate  of  membership  was  issued  to  plaintiff,  insuring 
his  horses,  mules,  and  colts  against  loss  from  lightning  and 
other  casualties,  to  the  amount  of  9600,  and  his  cattle 
against  loss  by  lightning  and  other  casualties  to  the  amount 
of  1600,  for  five  years,  beginning  December  19,  1917.  The 
plaintiff  claims  that  a  horse  of  the  value  of  f  100  and  a  cow 
of  like  value  were  struck  by  lightning  about  August  6,  1918, 
and,  as  defendant  refused  payment,  he  brougl)t  this  action 
to  recover  the  value  of  said  animals,  less  flO.lO,  payable  to 
defendant  as  his  annual  assessment.  The  defendant  pleaded 
that,  in  the  application  for  insurance,  the  amount  recov- 
erable on  each  animal  was  not  inserted, — that  is,  the  appli- 
cation limited  the  insurance  to  f  100  per  head  on  horses  and 
f75  per  head  on  cattle;  but  neither  ^'the  flOO  on  horses" 
nor  "the  |75  on  cattle"  was  inserted  in  the  blank  space  left 
therefor  in  copying  the  application  on  the  certificate. 

I.  The  defendant  alleged  that  this  omission  was  through 
the  mistake  or  inadvertence  of  one  of  its  clerks,  and  prayed 
that  the  application  might  be  reformed,  so  as  to  show  the 

said  amounts.  The  association  was  re- 
1.  Insurance:  ref-  quired,  under  Section  1741  of  the  Code,  to 

ormation  of 

application.         attach  "a  true  copy'^'  of  the  application,  and 

its  omission  so  to  do  precluded  it  from  plead- 
ing or  proving  the  application  or  any  part  thereof,  as  a 
basis  for  any  defense  it  might  interpose.  With  the  impor- 
tant limitations  of  the  amounts  of  indemnity  entirely 
omitted,  it  seems  needless  to  say  that  the  copy  of  the  ap- 
plication attached  to  the  certificate  was  not  a  true  copy. 
This  being  so,  the  consequence  of  such  failure  to  attach  a 
true  copy,  clearly  defined  in  the  statute,  may  not  be  defeated 
by  reformation.  Whether  the  correction  might  be  made, 
so  as  to  prove  effective  as  to  subsequent  clauses,  there  is  no 
occasion  for  determining.     It  is  enough  to  say  now  that, 
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under  the  statute,  the  defendant  was  '^precluded  from  plead 
ing,  alleging,  or  proving  any  such  application  or  representa- 
tions, or  any  part  thereof,  or  falsity  thereof,  or  any  parts 
thereof,  in  any  action  upon  such  policy."  There  was  no 
error  in  sustaining  the  motion  to  strike  this  portion  of  the 
answer. 

II.  The  motion  to  strike  also  asked  that  there  be  strick- 
en that  portion  of  Section  12  of  its  by-laws  providing  that, 
"where  the  carcass  of  said  animal  claimed  to  be  killed  by 

lightning  shall  be  disposed^ of  before  the 

^'  ItSa^ot^ioM :    a<ij^ster  can  view  it,  the  owner  shall  have 

ment*  "^"*'®"   it  examined  by  two  disinterested  parties  for 

marks  of  lightning,  both  without  and  under 
the  skin,  and  report  their  sworn  statements  to  the  associa- 
tion,''  and  alleged  that  plaintiff  had  not  complied  there- 
with. Section  1742  of  the  Code,  relating  to  loss  of  a  build- 
ing, was  amended  by  adding  thereto  Section  1742-a  of  the 
Code  Supplement,  1913: 

"In  furnishing  proofs  of  loss  under  any  contract  of  in- 
surance for  damages  or  loss  of  personal  property  it  shall 
only  be  necessary  for  the  assured,  within  60  days  from  the 
time  the  loss  occurs,  to  give  notice  in  writing  to  the  com 
pany  issuing  such  contract  of  insurance  accompanied  by 
an  afSdavit,  stating  the  facts  as  to  how  the  loss  occurred,  so 
far  as  same  are  within  his  knowledge,  and  the  extent  of  the 
los^  any  agreement  or  contract  to  the  contrary'  notwith- 
standing." 

Plainly  enough,  this  precludes  any  requirement  of 
proofs  of  loss  other  than  those  specified.  Appellant  argues, 
however,  that  this  conclusion  is  obviated  by  Section  1743 
of  the  Code  Supplement.  That  relates  to  "any  conditioii 
or  stipulation  in  an  application,  policy  or  contract  of  in- 
surance, making  the  policy  void  before  the  loss  occurs,'' 
or  suspending  it  during  default,  aud  some  other  matters, 
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including  the  invalidity  of  specified  agreements.  Contained 
therein  is  a  provision  that: 

^'Nothing  herein  shall  be  construed  to  change  the  lim- 
itations or  restrictions  respecting  the  pleading  or  proving  of 
any  defense  by  any  insurance  company  to  which  it  is  sub- 
ject by  law.** 

The  section  previously  quoted  is  a  part  of  the  law,  and, 
of  course,  in  that  event,  the  defendant  might  not  set  up,  by 
way  of  defense,  that  the  proofs  of  loss  exacted  by  the  con- 
tract, in  addition  to  those  provided  by  statute,  constituted 
a  defense.  Moreover,  Section  1744  of  the  Code  Supplement, 
in  fixing  the  time  in  which  proofs  of  loss  shall  be  furnished 
and  suit  begun,  contains  this  clause : 

"No  provisions  of  any  policy  or  contract  to  the  con- 
trary shall  afifect  the  provisions  of  this  and  the  three  pre- 
ceding sections." 

In  restricting  the  proofs  of  loss  which  might  be  exacted, 
the  legislature  evidently  designed  to  avoid  the  defeat  of 
insurance  contracts  by  defining  the  proofs  which  may  be 
required.  Kitmey  v.  Farmers'  Mut  F,  d  Ins.  Boc.,  159  Iowa 
490.  We  are  of  opinion  that  the  portion  of  the  by-law 
quoted  was  invalid,  and  that  the  failure  of  the  plaintiff  to 
furnish  the  proof  therein  specified  did  not  constitute  a  de- 
fense. Inhere  was  no  error  in  striking  this  portion  of  the 
answer.  Doubtless,  the  questions  here  considered  should 
have  been  raised  by  demurrer;  but,  if  so,  the  motion  may  be 
treated  as  such.  There  was  no  error  in  sustaining  the  mo- 
tion. 

III.  Several  rulings  on  the  admissibility  of  evidence  are 
complained  of.  Stemm  was  asked  whether  he  was  agent  of 
defendant  at  the  time  the  certificate  of  membership  was 

issued.  An  objection  as  incompetent,  in 
3.  Principal  and    that  the  agencv  might  not  be  proved  by  the 

agent:    proof  .^  « 

of  agency.  declarations  of  the  agent,  was  rightly  over- 

ruled.   He  was  competent  as  a  witness,  and 
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proof  of  any  declarations  made  by  him  was  not  offered.  The 
rule  that  agency  may  not  be  proven  by  the  alleged  ag^it's 
declarations  does  not  pi*eclude  the  establishment  of  such 
agency  by  the  agent's  testimony.  O'Leary  Bros.  v.  German- 
Anwricofh  his.  Co.,  100  Iowa  390;  ScMitz  Brewing  Co,  v. 
Bm^low,  107  Iowa  252;  Brown  v.  Rockwell  City  Canning 
Co.,  132  Iowa  631.  This  disposes  of  other  rulings  depend- 
ent upon  a  prima-facie  showing  of  the  agency  of  Stemm. 

IV.  Rose  testified  that  he  had  been  engaged  in  the  busi- 
ness of  butcher  12  years^  and  had  occasionally  bought  hides 
of  horses  and  cattle  struck  by  lightning,  and^  with  refer- 
ence thereto,  testified  that  the  effect  on  the 

*•  opin'ion^^evi-        ^^^^  ^'^®  *^®  Same  as  any  other  burn ;  that 
from^  iighfning.    ^^  ^'hardens  the  hide  and  curls  the  hair,  as  a 

rule  f  and  that  the  hide  would  break  after 

* 

being  salted;  that  he  had  examined  the  hide  of  the  cow  in 
question,  which  he  had  purchased  of  plaintiff  in  August,  and 
found  a  burned  spot  about  4  inches  in  ,f ront  of  the  left  hip, 
and  running  to  the  fiank.    He  was  then  asked : 

"Q.  This  spot  that  you  observed  on  the  hide, — was  that 
caused  by  lightning,  in  your  opinion?" 

This  was  objected  to,  for  that  the  witness  had  not 
shown  himself  qualified  to  express  an  opinion,  and  the  objec- 
tion was  overruled.  He  answered  in  the  aflSrmative.  The 
testimony  recited,  if  true,  qualified  the  witness  to  answer: 
for  he  had  stated  that  he  had  examined  hides  injured  by 
lightning.  The  objection  to  his  competency  was  rightly 
overruled.^  He  testified,  on  cross-examination,  however, 
that  he  didn-t  know  personally  that  the  hides  he  had  exam- 
ined were  of  animals  killed  by  lightning;  but  there  was  no 
motion  to  strike  his  former  answer,  and,  of  course,  what 
he  testified  to  on  cross-examination  did  not  obviate  the  cor- 
rectness of  the  previous  ruling  when  made. 

V.  Defendant  challenges  the  suflSciency  of  the  evidence 
to  carry  the  issues  to  the  jury,  and  now  insists  that  its  mo- 


Feb.  1920]      LyOxNs  v.  Farm  P.  M.  Ins.  Assn.  511 

tion  to  direct  the  verdict  should  have  been  sustained.    Plain- 
tiff  testified,   in   substance,   that   the   cow 
*•  deati^from         ^^^  horse  appeared  to  be  in  good  condition, 
eriden!^'  ^^^  night  previous;   that  he  slept  on   the 

porch  until  12  o'clock,  when  he  noticed  a 
cloud  coming  up,  and,  waking  up,  noticed  that  ^4t  kind  of 
commenced  blowing,  and  I  heard  the  thunder,  and  I  looked 
to  the  northwest  and  saw  a  cloud  coming  up,  and  I  watched 
it,  and  it  commenced  thundering  and  lightening,  and  I  went 
into  the  house,  and  immediately  after,  a  clap  of  thunder 
and  lightning  came,  and  a  little  rain  cloud  came  up,  and 
thunder  and  lightning;*'  that,  in  the  morning,  when  he  went 
out,  "the  cow  did  not  move,  appeared  to  be  kind  of  crazy, 
and  we  let  her  in,  and  she  stood  up  there  a  while,  and  did 
not  go  anywhere,  and  the  other  cattle  went  off,  and  I  got  to 
looking  around,  and  found  the  mare,  and  she  was  standing 
there,  and  the  other  horses  had  gone  away  in  the  pasture;" 
that  he  left  them  there  until  noon,  and  he  then  took  them 
to  water,  and  *i:he  cow  would  not. drink,  could  not  walk, 
and  wiggled  around  down;  and  the  mare  did  not  know 
enough  to  drink.  I  put  her  head  down  in  the  tank,  and  she 
drank,  and  I  put  the  mare  in  the  barn,  and  left  the  .cow 
out."  The  cow  died,  the  following  day.  He  further  testi- 
fies that  he  removed  the  hide,  and  it  ^^was  kind  of  like  it  was 
burned;'' that  this  was  along  the  neck,  5  or  6  inches  long, 
and  looked  "kind  of  red  ;•"  that,  "before  I  skinned  her,  you 
could  not  notice  nothing."  He  testified  further  that  the 
horse  died  the  5th  or  7th  of  September  following;  that  he  re- 
moved the  hide;  and  that  the  bum  on  the  hide  was  "along 
the  neck  from  the  jugular  vein  down  to  the  point  of  the 
shoulder, — looked  about  the  same  as  the  cow."  On  cross- 
examination,  the  witness  said  that  the  animals  "stood  there 
in  a  kind  of  a  stupor.  •  ♦  ♦  When  they  walked,  they 
would  kind  of  wiggle  around.  *  *  *  Q.  And  they  were 
feeble?    A.  Appeared  to  be.    Q.  Did  they  drag  their  legs 
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when  they  moved?  A.  Why,  just  kind  of  loose  all  over." 
Stemm,  the  defendant's  agent,  testified  to  having  notified* 
the  company  of  the  loss  on  October  12th,  and  to  having 
seen  the  horse ;  that  he  noticed  ^^a  stream  of  hair  that  would 
not  lay  down  smooth,  from  its  head  down  to  about  its 
shoulder.  The  hair  would  not  lay  down  like  the  rest.  It 
was  kind  of  long  streak,  possibly  an  inch  or  so  wide  at 
the  head,  and  came  rather  to  a  point  about  the  shoulder." 
He  further  testified  that  he  did  not  observe  "anything  ir- 
regular in  her  movement.^'  Rose  testified  that  he  had  ex- 
amined the  cow's  hide  in  the  presence  of  several  persons; 
"found  one  burned  spot.  It  started  in  at  about  4  inches  in 
front  of  the  left  hip  bone,  and  ran  to  the  flank."  He  said, 
as  heretofore  stated,  that,  in  his  opinion,  it  was  caused  by 
lightning.  On  cross-examination,  he  swore  that  he  did  not 
tWink  "it  could  be  produced  any  way,  only  by  a  bum ;"  that 
"the  spot  was  about  6  inches  at  the  top,  and  ran  to  a  point 
about  15  inches  long ;  and  that  the  hide  at  that  location  wan 
hard."  In  Freeman  v.  [Farmers'  Mut.  F.  &  L.  In%.  Co,,  121 
Mo.  App.  532  (97  S.  W.  225),  the  court  ruled  that  evidence 
of  the  actions  of  animals  and  symptoms  developed  was  ad- 
missible, as  bearing  on  the  issue  of  whethec  they  were  kill- 
ed by  lightning.  In  Cottrell  v.  MutUerville  Mut.  F.  d  L.  Ins, 
A89fi.f  145  Iowa  651,  a  brood  mare  was  covered  by  insurance 
against  lightning,  and  was  found  dead  in  a  pasture.  The 
evidence  was  conflicting  as  to  whether  there  was  a  dark 
streak  in  the  flesh,  extending  from  the  ear  along  the  neck, 
and  down  the  shoulder  to  the  knee,  and  whether  there  was 
any  lightning  in  the  vicinity  on  the  night  of  her  death,  and 
the  decision  was  that,  "as  the  existence  of  the  streak  indi- 
cated death  by  lightning,  the  verdict  could  not  be  disturbed 
as  not  being  sustained  by  the  evidence."  See,  also.  Carpen- 
ter V.  Security  Fire  Ins.  Co.,  183  Iowa  1226.  Here,  the  jury 
might  have  found  that  the  animals  were  alive  and  in  good 
condition  the  night  previous;    that  there  was  an  electric 
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storm;  and  that  they  bore  marks  the  next  morning,  and 
were  in  such  condition  as  that  they  did  not  accompany  the 
other  stock  to  the  pasture ;  and  we  are  of  opinion  that,  not- 
withstanding the  possibility  of  death  from  some  other  cause. 
SBSu^ested  in  the  testimony  of  a  veterinarian,  whether 
they  died  from  a  stroke  of  lightning  was  rightly  left  to  the 
jury  for  decision^ 

VI.  Appellant  also  complains  of  the  striking  of  a  por- 
tion of  the  answer  alleging  that  plaintiff  failed  to  give  the 
ajiimals  medicine,  and  was  careless  in  their  treatment,  and 
that  their  death  was  due  to  his  negligence,  rather  than  to 
injury  by  lightning.  We  find  no  such  order  in  the  record. 
Nor  was  any  evidence  adduced,  save  that  no  medicine  wasi 
administered,  tending  to  support  these  allegations. 

Exceptions  were  taken  to  four  of  the  instructions.  The 
fifth  instruction  is  in  accord  with  the  rulings  of  this  court, 
with  respect  to  the  weight  to  be  given  expert  testimony  in 
response  to  hypothetical  questions.  The  objection  to  the 
sixth  instruction  urged,  that  the  evidence  was  not  sufli- 
cient  to  warrant  the  submission  of  the  issue  as  to  whether 
the  animals  were  struck  by  lightning,  has  been  disposed  of. 
The  objection  to  the  seventh  instruction  seems  to  be  that, 
in  enumerating  the  matters,  the  jury  might  consider  that 
the  court  did  not  exclude  all  others.  As  the  jury  was  sworn 
to  decide  the  cause  on  the  evidence  adduced,  such  a  caution 
was  not  essential.  Exceptions  to  the  eighth  instruction 
have  been  disposed  of.  We  discover  no  error,  and  the 
judgment  is — Affirmed. 

Wbavbe,  0.  J.,  Gaynoe  and  Stevens,  JJ.,  concur. 
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J.  W.  Miller  et  al.,  Appellants,  v.  City  of  Glbnwood  et  aL., 

Appellees. 

L.  W.  Lambert,  Appellant,  v.  City  of  Glbnwood  et  aL, 

Appellees. 

m 

MUinoIPAL  OOBFOBATIONS:     Limitation  on  Dolyt— "Value  of 

1  Taxable  Property."  The  constitutional  limitation  on  the  right 
of  a  city  to  become  indebted  is  5  per  cent  on  the  actual  value 
of  all  the  property,  both  real  and  personal,  returned  by  the  as- 
sessor for  taxation  purposes,  and  not  5  per  cent  on  the  one- 
fourth  part  of  such  value  on  which  the  levies  are  computed. 
(Sec.  3,  Art.  11,  Iowa  Const.) 

MUNICIPAL  COBPOKATIONS:     Special  Charter  Cities—Lfmitation 

2  on  Debt.  The  only  limitation  on  the  right  of  a  special  charter 
city  to  become  indebted  is  the  5  per  cent  limitation  provided 
in  Sec.  3  of  Art. '11  of  the  Constitution. 

MUNICIPAL    COBPOBATIONS:      Limitation    on    Debt-4la8h    on 

3  Hand.  Outstanding  bonds  and  warrants  should  be  reduced  by 
the  amount  of  available  cash  on  hand,  in  determining  the  debt 
of  a  city  as  a  basis  for  applying  the  constitutional  or  statutory 
limitations  on  indebtedness. 

MUNICIPAL  COBPOKATIONS:     Public  Improvements — ^Assessment 

4  Proceedings.  Proceedings  of  a  special  charter  city  in  re  pave- 
ment of  streets  reviewed,  and  held  conformable  to  statutes,  Sees. 
965,  971,  Code  Supp.,  1913. 

MUNICIPAL    OOBPOBATIONS:      Public    Improvements^— Noticee- 

5  Publication  in  Special  Charter  City.  Publication  of  notice  of 
proposal  to  establish  a  paving  improvement  in  a  special  char- 
ter city  need  be  published  for  the  required  time  in  but  one 
newspaper.  Sec.  823,  Code  Supp.,  1913,  requiring  publication  in 
two  newspapers,  pertains  only  to  non-apecial-charter  cities. 

MUNICIPAL    COBPOBATIONS:      Public    Improvements — Contract 

6  Price  Exceeding  Estimate.  The  aggregate  contract  price  for 
paving  may,  in  the  absence  of  fraud,  exceed  the  engineer's  pre- 
liminary estimate  of  cost. 
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Appeal  from  Millie  Distriot  Court. — Shelby  Gullison, 

Judge. 

Fbbbuaey  18,  19^0. 

Action  to  enjoin  the  city  from  carrying  out  a  contract 
for  street  paving,  on  the  ground  that  the  city  had  no  juris- 
diction, and  that,  by  its  act,  an  indebtedness  was  created 
in  excess  of  the  statutory  limitation.  The  district  court 
dismissed  plaintiffiB'  petition.    Plaintiffs  appeal. — Affirmed. 

W.  8.  Lewis  and  J.  J.  Hess,  for  appellants. 

^Oenung  d  Oenung,  C.  E.  Herring,  and  Otha  8.  Thomas, 
for  appellees. 

Gaynor,  J. — These  cases  were  consolidated  and  tried 
together,  and  are  presented  here  on  the  same  record.  The 
actions  are  in  equity,  and  are  brought  by  property  owners 

to  enjoin  the  city  council  and  the  oflScers  of 

1.  Municipal 

C0BP0RATI0K8 :     the  cltT,  aud  the  city  itself,  from  proceed- 

llmitation   on  *'  j  }  f 

of^'UxaWe"*       ing  under  a  contract  for  street  paving;  and 
property."  ^jj^  player  is  that  the  contract  be  declared 

null  and  void,  and  that  the  city  and  its  officers  be  enjoined 
from  attempting  to  assess  the  costs  of  proposed  paving 
against  the  property  of  the  plaintiffs,  or  any  of  them,  or 
against  the  city.  The  cause  was  tried,  and  a  decree  ren- 
dered for  the  defendants,  and  plaintiffs'  petition  was  dis- 
missed.   The  plaintiffs  in  each  case  appeal. 

The  first  contention  is  that,  if  the  contract  is  permitted 
to  stand,  an  indebtedness  will  be  created,  for  which  the  city 
is  liable,  in  excess  of  the  constitutional  limitation.  This 
calls  for  first  consideration. 

It  was  stipulated  on  the  trial  that  the  total  assessed 
value  of  all  property  within  the  corporate  limits  of  the 
city  of  Glenwood  is  f  1,326,572;  that  in  this  is  included 
moneys  and  credits  of  the  assessed  value  of  (405,180,  and 
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all  other  property,  of  the  assessed  value  of  (921,392.  It  was 
further  stipulated  that,  on  the  1st  of  July,  1917,  when  the 
contract  was  let,  the  city  was  indebted  on  bonds  outstand- 
ing, to  the  amount  of  f 51,000,  and  on  roistered  warrants, 
to  the  amount  of  f  4,336.01,  making  a  total  indebtedness  at 
that  time  of  f55,336.01,  against  which  it  had  on  hand  cash, 
to  the  amount  of  |3,358.81,  leaving  a  balance  unprovided 
for  of  151,977.20;  that,  on  the  3d  day  of  January,  1918, 
at  the  time  the  work  was  accepted,  there  were  outstanding 
bonds  to  the  amount  of  f55,000,  and  registered  warrants  to 
the  amount  of  (3,867.60,  making  a  total  outstanding  indebt- 
edness at  that  time  of  f58,8©7.60,  against  which  it  had  on 
hand  cash  to  the  amouilt  of  (2,876.45,  leaving  a  balance  of 
outstanding  indebtedness,  unprovided  f6r,  of  (56,991.15. 

It  was  further  stipulated  that,  after  assessing  against 
abutting  property  its  full  share  of  the  burden,  there  would 
still  remain  an  indebtedness,  for  which  the  city  would  be 
liable,  of  (6,185.  Thus  it  appears  that,  on  July  1,  1917,  the 
total  indebtedness  of  the  city,  after  deducting  the  mon^s 
on  hand  to  meet  said  indebtedness,  remained  at  (51,977.20; 
that,  if  the  contract  is  carried  out,  there  will  be  an  addi- 
tional indebtedness  created  of  (6,185.  Adding  this  to  the 
outstanding  indebtedness  would  make  the  total  indebted- 
ness of  the  city  on  that  day,  (58,162.20.  The  total  outstand- 
ing indebtedness  of  the  city  on  January  3,  1918,  was  (58,- 
867.60.  Deducting  from  this  the  amount  of  cash  on  hand 
to  meet  said  indebtedness,  there  still  remained  an  outstand- 
ing indebtedness  of  (55,991.15.  Adding  the  contemplated 
.  indebtedness  to  this  would  make  the  total  indebtedness  on 
January  3,  1918,  (62,176.15. 

Article  11,  Section  3,  of  the  Constitution  of  Iowa  pro- 
vides : 

"No  county,  or  other  political  or  municipal  corporation 
shall  be  allowed  to  become  indebted  in  any  manner,  for  any 
purpose,  to  an*  amount  in  the  aggregate,  exceeding  five  per 
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oenttim  on  the  value  of  the  tamable  property  within  such 
county  or  corporation,  to  be  ascertained  by  the  last  state 
and'  county  torn  Ust^  previous  to  the  incurring  of  such  in- 
debtedness.'^ 

Glenwood  is  a  city  acting  under  special  charter,  and  the 
only  constitutional  limit  upon  its  right  to  incur  indebted- 
ness is  five  per  centum  on  the  value  of  the  taxable  property 

within  its  limits.  Assuming  that  the  as* 
2.  BiuNiciFAL  COB-   sessed  value  is  the  value  of  the  taxable  prop* 

dai  charter        ertv  withm  Its  hmits,  we  find  five  per  cent- 
cities  :  Umlta-  "  .  ^ 

tfon  4>D  d^bt      urn  of  the  total  assessed  valuation  to  be 

(66,328.60.  So,  on  the  assumption  that  the 
assessed  value  is  the  val\ie  of  the  taxable  property,  it  cannot 
be  said  that  the  indebtedness,  at  either  of  the  times  here- 
inbefore referred  to,  exceeded  the  constitutional  limitation. 
There  is  no  showing  of  the  value  of  the  taxable  property 
within  the  corporate  limits  of  defendant  city,  except  as 
found  in  this  stipulation ;  and,  we  take  it,  this  stipulation 
as  to  the  total  assessed  valuation  was  based  on  the  last 
state  and  county  tax  list  made  previous  to  the  happening  of 
the  matters  herein  complained  of;  and  we  assume  that  the 
tax  list  shows  the  final  total  assessed  valuation  of  the  tax- 
able properly. 

The  city  of  Glenwood,  as  a  city  acting  under  special 
charter,  is  governed  in  matters  such  as  here  under  consid- 
eration, by  those  provisions  of  the  statute  which  relate  to 
and  control  public  improvements  within  cities  under  spe- 
cial charter.  Turning  to  Chapter  14,  Title  V,  of  the  Code 
of  1897,  which  has  to  do  with  cities  under  special  charter, 
Section  933  of  said  chapter  provides: 

"The  provisions  of  this  chapter  shall  apply  only  to  cities 
acting  under  special  charter,  and  no  provisions  of  this  Code, 
nor  laws  hereafter  enacted,  relating  to  the  powers,  duties, 
liabilities  or  obligations  of  cities  or  towns,  shall  in  any 
manner  affect,  or  be  construed  to  affect,  cities  while  acting 
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under  special  charter,  unless  the  same  have  special  refer- 
ence or  are  made  applicable  to  such  cities." 

The  only  limitation,  therefore,  on  the  power  of  a  city 
acting  under  special  charter  to  create  indebtedness  is  the 
constitutional  limit  of  five  per  centum  upon  the  valv^^  of 
all  taxable  property  within  its  jurisdiction.  Section  48  of 
the  Code  of  1897,  Subdivision  10,  provides  that  the  word 
"property"  includes  personal  and  real  property.  It  follows, 
therefore,  that,  when  this  constitutional  provision  says  that 
a  city  cannot  become  indebted  in  any  manner,  for  any  pur- 
pose, to  an  amount  in  the  aggregate  exceeding  five  per 
centum  of  the  value  of  the  taxable  property,  it  included  in 
the  words  "taxable  property"  both  real  and  p^sonal  prop- 
erty, subject  to  taxation  within  the  city. 

It  will  be  noted  that,  in  computing  the  city's  indebted- 
ness at  the  time  the  acts  herein  complained  of  were  done, 
we  deducted  from  the  amount  of  outstanding  bonds  and 
^  „  warrants  the  cash  on  hand  available  to  meet 

3.  Municipal 

COBPOBATI0N8 :     thcsc  obllgatious.    As  authoritv  for  so  do- 

Umltatlon  on  ^ 

•    hand".  ^^^  ^°      ^^^»  ^®  ^^^^  attention  to  Dwely  v.  City  of 

Cedar  ^alls,  27  Iowa  227,  in  which  it  is  said : 
"Testimony  was  introduced  to  show  the  aggregate  of 
the  tax  lists  within  the  corporation  for  the  years  1857  and 
1858,  that  five  per  centum  of  either  would  fall  below  the 
amount  of  scrip  issued.  But,  this  conceded,  the  question 
actually  arising  is  scarcely  touched.  There  is  no  particle  of 
testimony  warranting  the  conclusion  that,  when  the  scrip 
now  in  9idt  was  issued,  the.  town  was  indebted  in  any  man- 
ner*  in  another  cent.  Indeed,  we  do  not  know  but  that 
there  was  money  in  the  treasury  to  pay  this  f  100,  and  more 
than  this.  If  a  municipal  corporation  has  the  money  in  its 
treasury  to  meet  its  indebtedness,  the  isi^ue  of  warrants  to 
the  amount  of  f20,000,  or  any  other  sura,  however  great, 
over  five  per  cent  of  its  taxable  property,  would  not  be  a 
violation  of  the  Constitution.     In  such  a  case,  it  would  not 
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'become  indebted/  within  the  meaning  of  the  clause  under 
consideration." 

It  is  true  that  some  of  the  things  said  in  this  case  are 
said  to  be  dictum,  in  Windsor  v.  City  of  Des  Moines,  110 
Iowa  175,  188,  but  the  matter  herein  set  out  is  not  even 
criticized.  This  case  was  referred  to  and  approved  in  Phil- 
lips V.  Reed,  107  Iowa  331,  in  which  we  find  this  language : 

''If  it  appeared  that  the  indebtedness,  to  the  payment  o( 
which  the  satisfaction  of  plaintiff's  warrant  is  sought  to  be 
postponed,  was  incurred  in  excess  of  the  prescribed  limit, 
and  in  violation  of  the  inhibition  of  Section  3  of  Article  11 
of  the  Constitution,  the  decision  of  this  case  will  be  a  mat- 
ter of  no  diflSculty.  It  is  true,  the  petition  allies  that,  at 
the  times  when  this  indebtedness  was  contracted,  the  city 
was  in  debt  to  the  limit  of  the  amount  allowed.  But  it 
does  not  follow  from  this-  that  the  indebtedness  as  repre- 
sented by  these  warrants  was  necessarily  invalid.  If  the  city 
had  on  hand  or  in  prospect,  at  the  time  these  warrants  were 
issued,  funds  with  which  to  meet  them,  without  trenching 
upon  the  rights  of  creditors  for  current  expenses  of  the  city, 
then  the  warrants  were  valid,  although  such  funds  may  have 
been  theseafter  wrongfully  applied  to  other  purposes." 

The  right  to  deduct  moneys  on  hand  from  the  total  in- 
debtedness appearing,  was  recognized  also  in  Rowley  v. 
Clarke,  162  Iowa  732. 

It  will  be  noted,  and  we  think  the  words  were  used  ad- 
visedly, that  the  constitutional  limit  of  taxation  is  meas- 
ured by  the  value  of  the  taxable  property  within  the  city, 
and,  by  the  same  provisions,  the  value  of  the  taxable  prop- 
erty is  ascertained  by  reference  to  the  tax  list.  The  tax 
list  is  presumed  to  show  the  final  assessed  value  of  all  tax- 
able property  within  the  city.  The  limitation  on  indebted- 
ness is  five  per  centum  of  the  value  of  the  taxable  property, 
and  this  value  is  determined  by  the  last  tax  list,  the  tax 
list  previous  to  the  incurring  of  the  indebtedness. 
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Borne  refeience  is  made  by  appellants  to  the  provisions 
of  Section  1322-3a  of  the  Supplement  to  the  Code,  1913, 
made  applicable  by  its  terms  to  cities  under  special  charter; 
but  we  see  no  relevancy  in  this  reference  to  the  matters 
here  under  consideratioB.  The  value  of  taxable  property 
is  one  thisg;  the  levy  is  quite  another.  The  levy  may  be  a 
unaform  rate,  fixed  by  statute^  or  it  may  be  a  rate  fixed  by  a 
body  authorized  under  the  statute  to  fix  a  rate  of  levy.  The 
levy  is  for  the  purpose  of  raising  the  necessary  revenue  to 
meet  the  obligations  of  the  municipality.  It  often  happenft 
that  the  taxable  property  within  the  corporate  limits  is 
not  taofed  at  its  full  value.  In  some  instances,  the  statute 
provides  that  property  shall  be  taxed  at  a  certain  p^  cent  of 
its  value,  or  of  its  assessed  value.  But  the  Constitution 
makes  no  such  limitation  upon  indebtedness.  The  consti- 
tutional limitation  is  five  per  centum  of  the  valtie  of  the 
taxable  property,  and  not  five  per  centum  of  the  value  fixed 
for  taxing  purposes. 

In  Windsor  v,  Qity  of  Dee  Moines,  110  Iowa  175,  it  was 
said  (after  reciting  the  provisions  of  the  Constitution  here- 
inbefore referred  to) : 

^'The  assessed  valuation  of  the  taxable  propeoty  within 
the  corporate  limits  of  the  city  of  Des  Moines,  as  shown  by 
the  state  and  county  lists  of  the  year  1896,  was  f  16,475,260. 
The  authorized  debt  was,  therefore,  f823,763." 

So  it  will  be  seen  that,  in  determining  the  limit  of  the 
indebtedness  the  city  'was  authorizsed  to  incur,  the  compu- 
tation was  based  on  the  actual  value,  as  shown  by  the  tax 
list  of  the  preceding  year.  But  further,  and  more  to  the 
point,  is  Halsey  d  Co.  v.  City  of  Belle  Plaine^  128  Iowa  467, 
in  which  it  is  said : 

''Precisely  stated,  the  contention  of  the  plaintiff  is  that, 
as  taxes  cannot  be  levied  or  exacted  otherwise  than  on  the 
basis  of  the  taxable  value, — that  is,  26  per  cent  of  actual 
value, — such  taxable  value  must  be  accepted  as  the  'value  of 
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tbe  taxable  property/  within  tbe  meaning  of  that  expres- 
sion as  found  in  the  Constitution.  *  *  *  It  is  the  eon* 
tention  of  defendants,  on  the  other  hand,  that  the  debt 
limit  {MTOvision  of  the  Constitution  had  relation  only  to  the 
actual  valuation  of  property  as  the  same  may  be  found  and 
returned  by  the  assessor,  for  taxation  purposes.  •  *  • 
It  thus  becomes  apparent  that  we  have,  as  the  sole  question 
in  the  case :  What  basis  of  valuation,  in  view  of  the  present 
statute,  must  be  accepted  from  which  computation  of  law- 
ful indebtedness  shall  be  made?  *  *  *  Now,  the  time  of 
the  adoption  of  the  Constitution,  and,  for  that  matter,  con- 
tinuing down  to  the  appearance  of  the  present  Code,  the  law 
of  making  property  assessments  for  the  purpose  of  taxa- 
tion recognised  no  other  basis  than  that  of  full  values. 
This  was  known  to,  and,  we  must  assume,  was  in  the  minds 
of,  the  makers  of  the  Constitution.  And  from  this  it  is  an 
easy  jstep  to  the  conclusion  that,  in  accepting  property  valu- 
ations as  a  basis  f^m  which  computation  for  limitation  pur- 
poses was  to  be  made,  no  more  was  intended  tlian  the  mean- 
ing conveyed  by  the  literal  reading  of  the  provision.  If 
this  view  be  sound,  then  an  observance  of  such  provision 
involves,  first,  an  inspection  of  the  tax  list,  to  ascertain  the 
amonnt  of  taxable  property,  in  value,  in  the  city;  and, 
second,  avoidance  of  debt  beyond  the  limit  of  five  per  cent 
of  such  value.  How,  then,  is  the  situation  affected  by  the 
appearance  of  Code  Section  1305  upon  the  statute  books? 
The  reason  for  the  enactment  of  that  section  is  not  difficult 
of  ascertainment.  It  is  common  knowledge  that,  prior 
thereto,  the  law  on  the  subject  of  making  assessm^ts  was 
persistently  and  universally  violated,  and  the  purpose  and 
intent  of  the  enactment  in  question  was  to  secure,  as  nearly 
as  possible,  a  compliance  with  the  law  requiring  assessors 
to  find  and  return  properties  at  the  full  value  thereof,  and 
to  the  end  that  uniformity  might  obtain.  The  provision 
that  taxes  should  be  imi)osed  only  on  the  basis  of  twenty- 
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five  per  cent  must  be  said  to  have  been  matter  of  inducement 
only.  Certainly,  it  was  not  intended  to  change  the  duty  of 
assessors  in  making  assessments.  With  each  of  them,  the 
duty  is  now,  as  before,  to  enter  upon  the  assessment  roll 
the  full  value  of  property,  each  within  his  respective  dis- 
trict. The  difference — and  it  is  the  onlv  one — ^is  that, 
when  the  tax  levy  comes  to  be  spread  upon  the  treasurer's 
book,  a  basis  of  twenty-five  per  cent  of  the  assessed  or  ac- 
tual value  is  required  to  be  adopted  for  that  purpose.  Such 
a  provision  -cannot,  therefore,  be  said  to  change  or  give  a 
new  meaning  to  the  expression  as  found  in  the  Constitu- 
tion, 'the  value  of  the  taxable  property.'  Moreover,  the 
^taxable  value'  could  not,  by  any  reasonable  interpretation, 
be  held  to  be  synonymous  with,  or  the  equivalent  of,  'the 
value  of  the  taxable  property.' " 

See,  also,  France  v.  City  of  Des  Moines,  183  Iowa  1311, 
in  which  this  court  recognized  the  actual  value  of  the  .taxa- 
ble property  within  the  corporate  limits  as  a  basis  for  de- 
termining whether  or  not  the  indebtedness  exceeded  five 
per  centum  of  the  value  of  the  taxable  property. 
\  So  we  say  that,  in  no  event,  does  it  appear  that,  in  con- 

tracting the  indebtedness  here  under  consideration,  the  city 
exceeded  the  constitutional  limitations  upon  its  rights. 

It  is  next  contended  that  there  was  no  jurisdiction  to 
proceed  in  the  matter  of  paving;  that  certain  things  essen- 
tial to  the  jurisdiction  were  not  done. 

Before  proceeding  to  a  consideration  of  what  was  ac- 
iually  done  or  omitted,  we  have  to  say  that  the  authority  of 
the  city  to  act,  and  the  manner  of  its  acting,  is  controlled 

by  those  statutes  which  govern  the  action  of 
4.  Municipal  cities  under  special  charter.     So  we  turn  to 

CORPORATIONS  : 

public  improve-     Section  965  of  Chapter  14  of  Title  V  of  the 
ment  proceed       q^^  Supplement  of  1913,  which  deals  with 

cities  under  special   charter,  and   we  find 
this  section  reading : 


I 

% 
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"Before  the  council  orders  any  street  improved  or  sewer 
constructed,  it  shall  direct  the  engineer  to  prepare  a  plat, 
showing  the  location  and  general  nature  of  the  improvement, 
the  extent  thereof,  the  one  or  more  kinds  of  material,  ♦  •  ♦ 
and  an  estimate  of  the  cost  thereof,  and  the  amount  as- 
sessable •  ♦  •  upon  each  lot  or  parcel  of  land  adja- 
cent  to  or  abutting  on  such  improvement  per  front  foot  or 
square  foot  in  area,  and  file  such  plat  and  estimate  in  the 
office  of  the  clerk  or  recorder.  Notice  of  its  intention  to 
make  such  improvement  shall  be  published  bj  the  city  clerk 
or  recorder  in  three  consecutive  issues  of  a  newspaper  of 
such  city,  stating  that  such  plat  is  on  file,  and,  generally, 
the  nature  of  the  improvement,  its  location,  one  or  more 
kinds  of  material  to  be  used,  and  an  estimate  of  its  cost, 
fixing  the  time  before  which  objections  thereto  can  be  filed, 
which  time  shall  be  not  less  than  five  days  after  the  la^t 
publication  of  such  notice.  The  council,  after  considering 
such  objections,  shall  determine  what  changes,  if  aiiy,  shall 
be  made  in  the  plan  shown  by  such  plat,  and  may,  by  resolu- 
tion, order  such  improvement,  prescribing  generally  the  ex- 
tent of  the  work,  the  one  or  more  kinds  of  material  ♦  ♦  ♦ 
when  the  work  shall  be  completed,  the  terms  of  payment, 
and  provide  for  the  publication  of  notice  asking  proposals 
for  doing  such  work,  and  the  time  the  same  will  be  acted 
upon." 

Section  971,  Code  Supplement,  1913,  provides: 
"After  filing  the  plat  and  schedule  referred  to  in  Sec- 
tion 821^  Chapter  7,  of  this  title,  the  council  shall  direct  the 
clerk  or  recorder  to  give  ten  days'  notice,  by  publishing 
same  three  times  in  a  newspaper  published  in  said  city,  that 
such  plat  and  schedule  are  on  file  in  the  office  of  the  clerk, 
fixing  a  time  within  which  all  objections  thereto  or  to  the 
prior  proceedings  must  be  made  in  writing;  and  the  coun- 
cil, having  heard  the  objections  and  made  necessary  correc- 


524  MiLLBB  V.  City  of  Glbnwood.         [188  Iowa 

tions,  shall  levy  the  special  assessment  as  shown  in  snch 
plat  and  schedule.'^ 

Before  anything  was  done,  the  city  passed  a  resolution, 
known  in  the  record  as  Resolution  216,  and  called  ^'a  reso- 
lution of  necessity."  It  recites  that  the  welfare  of  the  city 
required  that  certain  alleys  and  streets  in  the  city  be  paved, 
naming  them,  and  describing  the  character  of  material  to 
be  used,  etc.,  and  then  appoints  and  instructs,  in  said  reso- 
lution, that  Theodore  8.  DeLay,  an  engineer  of  the  city,  pre- 
pare a  plat  and  schedule  of  the  proposed  improvement, 
showing  the  location  and  general  nature  of  the  improvement 
and  the  extent  thereof,  together  with  the  estimated  cost  and 
the  amount  to  be  assessed  against  the  various  property  own- 
ers abutting  thereon,  and  to  file  such  plat  and  estimate  in 
the  office  of  the  clerk.  This  was  all  that  the  statute  re- 
quired, to  initiate  the  work.  The  engineer,  in  pursuance  of 
this  resolution,  prepared  a  plat,  showing  the  location  and 
general  nature  of  the  improvement,  the  extent  thereof,  the 
one  or  more  kinds  of  material  to  be  used,  and  an  estimate 
of  the  cost  thereof,  and  the  amount  assessable  upon  each  lot 
or  parcel  of  ground  adjacent  to  or  abutting  on  such  improve- 
ment. This  plat  and  estimate  were  duly  filed  in  the  office 
of  the  clerk.  The  plat  so  made  by  the  engineer  Is  not  in  this 
record.  The  schedule  of  assessment,  however,  is.  The  plat 
is  said  to  be  lost  or  mislaid,  and,  in  its  absence,  we  have  the 
engineer's  testimony  to  the  effect  that  he  prepared  the  plans 
and  specifications  substantially  as  directed;  and  we  find 
that  he  did  this.  The  schedule  of  assessment  shows  the  de- 
scription of  the  property  subject  to  special  assessment, 
the  name  of  the  owner,  and  the  total  estimated  assessment. 
There  is  not  shown  to  be  any  substantial  departure  from  the 
Teqoiiements  of  the  statute  in  relation  to  the  preparation 
of  the  plat,  the  location  and  general  nature  of  the  improve- 
ment, the  ^^tent  thereof,  or  the  kind  of  material  to  be  used. 
The  estimate  before  us  conforms  to  the  statute.    Upon  the 
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filing  of  the  plat  and  the  approval  of  the  same  by  the  city, 
as  conforming  to  the  requirements  of  the  law,  the  council 
passed  a  resolution,  approving  the  plat  and  schedule  of 
the  engineer.  After  this,  a  resolution,  known  as  No.  219  in 
the  record,  was  passed,  fixing  the  time  for  the  hearing  of 

any  objections  to  the  passage  of  the  pro- 
^ikfim^^re-  P^®^^  resolution,  and  to  the  construction  of 
p5iWi5atio«**S "  ^^^  improvement.  The  time  was  fixed  at  8 
gpwofti  charter    o'clock  P.  M.,  ou  the  21st  day  of  May,  1917, 

and  the  resolution  directed  the  city  recorder 
to  give  notice,  by  publication  in  a  designated  paper,  of  the 
pendency  of  the  above  resolution,  and  of  the  time  at  which 
the  proposed  resolution  would  be  considered  by  the  council, 
and  objections  heard  to  its  passage.  A  notice  was  duly 
published  in  the  Mills  County  Tribune,  as  directed.  A 
copy  of  the  resolution,  known  a«  No.  219,  was  attached  to 
and  published  with  the  notice. 

There  seems  to  be  no  question  as  to  the  notice,  but  ob- 
jection is  made  to  the  proof  of  service.  Proof  of  the  serv- 
ice is  in  these  words: 

"I,  Earl  A.  Davis,  being  duly  sworn,  depose  and  say, 
that  I  am  publisher  of  the  Mills  County  Tribune,  a  news- 
paper published  at  Olenwood,  in  and  for  said  Mills  County, 
and  that  a  notice,  a  copy  of  which  is  hereto  attached,  was 
published  in  said  newspaper  three  consecutive  issues,  the 
last  being  on  May  14,  1917." 

SoJBie  contention  is  made  that  the  service  is  insufficient, 
in  that  it  was  not  published  in  three  issues.  We  do  not  con- 
cern ourselves  to  answer  this,  because  there  is  no  proof,  ex- 
cept the  affidavit  above  set  out,  and  this  shows  that  it  was, 
in  fact,  published  in  three  consecutive  issues. 

But  it  is  claimed  that  Section  823  of  the  Supplement 
to  the  Code,  1913,  requires  two  publications  in  each  of 
Piffo  newspapers  published  in  the  city.  We  had  to  deal  with 
this  contention  in  Diver  i\  Keokuk  8av,  Bank,  126  Iowa  691 . 
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and  held  that  Section  823  does  not  apply  to  a  city  under 
special  charter;  that  the  duty  of  cities  under  special  char- 
ter is  governed  by  Section  971 ;  that  Section  971  was  not  re- 
pealed; that  Section  823  relates  to  notice  in  cities  acting 
under  the  general  law.  But,  even  if  Section  823  did  apply, 
it  will  be  noticed  that,  in  Section  823,  the  statute  says, 
"if  there  be  that  number,  otherwise  in  one.''  There  is  no 
evidence  that  there  was  more  than  one  paper  in  this  city. 
So,  under  either  theory,  there  is  nothing  to  plaintiffs'  con- 
tention that  the  notice  was  not  properly  served. 

It  is  next  contended  that  the  whole  cost  of  the  assess- 
ment exceeded  the  estimated  cost,  and  that  this  was  not  al- 
lowable, under  the  law. 

There  is  no  evidence  in  this  record  showing  that  the 
actual  cost  of  the  improvement  exceeds  the  estimate.  It 
seems  to  be  conceded  in  argument,  however,  that  the  actual 

contract  price  for  paving  in  the  aggregate 
6.  MoNiciPAL  amounted  to  a  sum  in  excess  of  the  estimated 

CORPOBATIONS  : 

public  Improve-    cost.    The  requirement  of  Section  965,  to 

menu:  contract  ^  ' 

Fng^^^eaSmate.       ^^^  effect  that  the  engineer  shall  report  to 

council  an  estimate  of  the  cost  of  the  im- 
provement, is  not  intended  to  limit  the  cost  absolutely  to 
the  estimate  so  made.  It  is  a  guide  to  the  council  in  deter- 
mining whether  or  not  the  improvement  should  be  made. 
It  is  quite  impossible,  in  estimating  the  cost  of  a  public 
work,  of  this  kind,  to  determine  in  advance  the  actual  cost 
the  city  will  incur  in  its  completion.  The  estimate  often 
proves  inadequate^  It  is  only  for  the  purpose  of  advising 
those  who  may  be  called  upon  to  meet  the  expense,  when 
incurred,  of  the  probable  cost,  as  a  basis  for  concluding 
whether  the  probable  cost  will  exceed  the  probable  bene- 
fits to  be  conferred  by  the  improvement.  If  cities  were  to 
be  held  to  a  strict  rule  in  estimating  costs,  it  would  never 
be  safe  to  enter  upon  any  scheme  of  public  improvement. 
After  the  estimate,  and  before  the  contract  is  let,  there  may 
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be  such  an  increase  in  wages  and  cost  of  material  that  it 
would  be  utterly  impossible  to  perform  the  work  within  the 
limits  of  the  estimate.  In  the  absence  of  fraud  or  collu- 
sion, or  something  of  that  sort,  the  fact  that  the  completed 
work  exceeds  the  amount  of  the  estimate  does  not  leave 
the  city  without  jurisdiction  to  assess  abutting  property 
its  proportionate  share,  measured  by  the  rules  governing  the 
special  assessment.  It  was  not  necessary  that  the  engineer 
estimate  each  item  that  enters  into  the  ultimate  estimate 
of  costs.  In  Page  and  Jones  on  Taxation,  Volume  2,  Sec-~ 
tion  819,  we  find  this: 

"By  the  specific  provision  of  some  statutes,  a  contract 
^annot  be  let  for  a  price  exceeding  that  specified  in  the 
estimate,  and  an  assessment  cannot  be  levied  in  excess 
thereof.  *  ♦  *  Under  most  statutes,  however,  there  is 
no  restriction  of  the  amount  of  the  final  assessment  to  the 
amount  of  the  preliminary  estimate.  Under  such  statutes, 
the  estimate  is  advisory  merely ;  and  the  assessment  is  valid, 
although  the  amount  of  the  assessment  exceeds  the  amount 
of  the  estimate,  if  the  assessment  is  levied  after  the  im- 
provement is  completed,  and  the  actual  cost  thereof  deter- 
mined." 

We  do  not  find  anything  in  the  statute  limiting  the  ac- 
tual cost  of  the  improvement  to  the  preliminary  estimate. 
In  Nash  v.  City  of  8t  Paul,  23  Minn.  132,  it  was  said  that 
the  board  of  public  works  had  no  authority  to  contract 
that  the  work  to  be  done  be  limited  to  such  an  estimate. 
Thfe  general  rule  is  that,  where  there  is  no  limitation  in 
the  statute, — ^no  provision  in  the  statute,  that  the  contract 
price  and  the  final  assessment  for  benefits  shall  not  exceed 
the  preliminary  estimate, — the  preliminary  estimate  is  not  a 
limitation  on  the  contract  price.  In  AudAtor  General  t?. 
dtaaey  132  Mich.  630  (94  N.  W.  178),  it  was  held  that  as- 
sessments may  be  made  to  cover  the  actual  expense,  though 
the  amount  exceeds  such  estimate.    The  same  rule  was  sug 
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gested  by  our  own  court  in  Simpson  v.  Board  of  Super- 
visors, 186  Iowa  1034;  and  in  MonagJion  v.  Vanatta,  144 
Iowa  119. 

We  do  not  find  that  there  is  anything  in  this  contention 
of  plaintiffs'. 

Upon  the  whole  record,  we  do  not  find  the  plaintiffs 
have  made,  a  case  entitling  them  to  the  relief  prstyed  for. 
We  think  the  court  was  right  in  dismissing  their  petition. 
Its  action  is,  therefore, — Affirmed. 

W^EAVER,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


C.  H.  Sampson  et  al.,  Appellees,  v.  Eabl  Jump,  Appellant. 

JUDGMENT:     Finality  of  Adjndicatlon.     A  defendant  who,  in  an 

1  action  for  the  recovery  of  the  purchase  price  of  property,  de- 
fensively pleads  and  unsuccessfully  litigates  the  question  of 
fraud  in  the  contract,  may  not  again  present  such  issue  dfi  the 
basis  for  a  counterclaim  in  a  subsequent  and  independent  ac- 
tion by  the  same  plaintiff,  even  though,  in  the  first  action,  the 
plaintiff  was  also  unsuccessful  on  the  ground  that  he  was  pur- 
suing the  wrong  remedy. 

I 

JUDGMENT:    Matter  Litigated — Opinion  of  Oomrt.    In  determining 

2  in  one  action  the  exact  matter  litigated  in  a  former  equity  ac- 
tion embracing  several  issues,  the  court  may  resort  to  the  opin- 
ion of  the  lower  court. 

Appeal  from  Audubon  District  Court. — O.  D.  WnssLBtt^ 

Jndge. 

February  18,  1920. 

Action  to  recover  on  notes.  Defendant  pleads  counter- 
claim. Plaintiffs  reply  that  matters  set  up  in  counterclaim 
have  been  adjudicated  in  a  former  action.  Judgment  for 
the  plaintiffs  for  the  amount  of  notes  in  suit.  Defendant's 
counterclaim  dismissed,  as  having  been  adjudicated  in  a 
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fonner  action  adversely  to  the  defendimt  DeiSeBdant  ap- 
peals.— Affirmed. 

White  d  Clarke  and  Oraham  d  Qroham^  for  appellant. 

MoiUz  d  WhAtey.  for  appeUees. 

OATNOBy  J. — ^Plaintiff  brings  thia  action  to  recover  od 
two  promissory  notes.  The  defendant  admits  the  execati<m 
of  the  notes,  and  that  the  amount  allied  therein  is  due, 

but  pleada,  by  way  of  counterelaim,  that  the 
1.  JuDOMBNT :         plaintiffs  are  indebted  to  him  in  a  sum  far 

ftuLllty   of  '^ 

adjudieatioii*       in  excess  of  the  notea,  and,  as  a  basis  for 

such  claim,  says  tiiat,  on  or  about  tib^e 
14th  day  of  October,  1911,  the  plaintiffs  were  the  owners 
of  certain  land  in  Saskatchewan,  Canada,  and,  for  the  pur- 
pose of  inducing  him  to  take  the  land  and  to  enter  into  a 
contract  to  purchase  it,  falsely  and  fraudulently  repre* 
sented  the  character  of  the  land^  its  condition,  and  other 
matters  which  went  to  affect  the  value  of  the  land;  thai 
these  representations  and  statements  made  touching  the 
lamd  were  believed  by  the  defendant,  and  by  them  he  was 
induced  to  enter  into  a  contract  for  its  purchase,  and  to 
take  possession  of  the  same;  that  the  representations  were 
untrue;  that  plaintiffs  knew  they  were  untrue,  and  made 
them  for  the  purpose  of  inducing  the  defoidant  to  enter 
into  the  contract;  that  the  character  and  eonditioa  of  the 
land  were  not  as  repreeented ;  that  the  land  was  not  adapted 
to  agriculture  and  stockralsing,  as  represaited;  that,  after 
def^dant  had  altered  into  the  contract,  he  went  into  poa- 
session  of  the  land  and  occupied  the  same  during  1912, 1913, 
and  1914,  and  attempted  to  farm  the  same ;  that  he  spent  a 
large  amount  of  time  and  money  and  labor  in  attempting 
to  farm  the  same^  as  contemplated  by  the  contract,  and  did 
not  discover  that  the  representations  were  untrue  until  the 
latter  part  of  1914 ;  that  be  then  discovered  them  to  be  abso- 
lutely false,  and  thereupon  notified  the  plaintiffs  that  he  re- 
scinded the  contract,  and  refused  to  complete  and  carry  it 

Vol.  188  I  a. — 34 
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out;  that  the  plaintiffs  assented  thereto,  and  resumed  the 
possession  and  occupancy  thereof.  He  now  sues  by  way  of 
counterclaim,  to  recover  the  expense  incurred  in  moving  his 
family  to  the  land/ the  expense  of  returning  from  the  land, 
the  reasonable  value  of  time  spent  in  attempting  to  farm 
the  land,  the  amount  reasonably  spent  in  attempting  to  im- 
prove the  farm,  in  breaking  up  the  land,  etc.,  and  for  im- 
provements  put  upon  the  land,  taxes  paid,  etc. 

To  this  counterclaim  th^  plaintiffs  filed  a  reply,  say- 
ing that  the  matters  and  things  set  out  in  defendant's  coun- 
terclaim have  been  adjudicated  between  the  parties  in  a 
suit  heretofore  brought  in  the  district^court  of  Dallas  Coun- 
ty by  these  plaintiffs  against  the  defendant;  that,  in  said 
suit,  the  plaintiffs  sought  to  recover  a  portion  of  the 
purchase  price  due  upon  said  contract  of  sale,  and  this  de- 
fendant filed  an  answer  defensively  based  upon  the  same 
allegations  of  fraud  set  up  in  the  counterclaim  in  this  suit, 
and,  in  a  cross-petition  based  on  the  same  fraud  pleaded  in 
his  counterclaim,  asked  affirmative  relief,  to  wit,  that  the 
contract  be  canceled,  set  aside,  and  held  for  naught,  be- 
cause of  such  fraud,  and  further  filed  a  counterclaim  in 
which  he  sought  to  recover  damages  based  upon  the  fraud 
now  relied  upon  in  the  counterclaim  in  this  suit.  The  coun- 
terclaim, however,  was  withdrawn  before  the  case .  was 
finally  submitted  to  the  Dallas  Counly  court ;  but  the  fraud 
defensively  alleged,  and  the  fraud  alleged  upon  which  he 
predicated  a  right  to  have  the  contract  canceled,  set  asiae, 
and  held  for  naught,  remained  in  the  case,  and  was  in  the 
ca«e  at  the  time  it  was  passed  upon  by  the  Dallas  County 
court.  Upon  a  hearing  in  that  court,  plaintiffs'  petition 
was  dismissed  upon  its  merits,  and  defendant's  answer  and 
cross-petition  determined  and  dismissed  upon  their  merits. 

The  decree  relied  upon  by  the  plaintiffs  as  an  adjudica- 
tion of  the  matters  set  out  by  the  defendant  in  his  counter- 
claim in  this  suit  is  as  follows: 
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"Now,  on  this  26th  day  of  June,  1916,  this  cause  having 
been  heretofore  submitted  to  the  court  upon  the  pleadings 
and  the  evidence,  and  taken  under  advisement  to  be  deter- 
mined and  a  decree  entered  herein  in  vacation,  and  the  mat- 
ter coming  on  for  final  determination  and  decree,  and  the 
court  being  fully  advised  in  the  premises,  finds  that  the 
plaintiffs*  petition  should  be  dismissed  on  its  merits,  for 
the  reason  that  they  have  mistaken  their  remedy,  and  that 
the  defendant's  answer  should  be  dismissed  on  its  merits, 
and  that  each  of  the  parties  hereto  should  pay  the  costs  made 
by  such  party  therefor.  It  is,  therefore,  considered  and  de- 
creed by  the  court  that  the  plaintiffs'  petition  be  and  the 
same  is  hereby  dismissed,  and  it  is  further  ordered  that  judg- 
ment be  and  the  same  is  hereby  rendered  against 
the  plaintiffs  for  the  costs  made  by  them,  to  wit, 
f  102.15,  and  that  judgment  be  and  the  same  is  hereby  ren- 
dered against  the  defendant  for  the  costs  made  by  him,  to 
wit,  (129.73,  and  that  execution  issue  against  each  of  them 
therefor.  To  all  of  which  each  of  the  parties  hereto  at  the 
time  duly  except." 

The  district  court  from  which  this  appeal  is  taken  held 
that  this  decree  adjudicated  the  rights  of  the  plaintiffs  upon 
the  counterclaim  urged  in  this  suit,  and  that  the  defendant 
is  now  estopped  to  set  it  up  for  re-adjudication,  and  so  dis- 
missed the  counterclaim,  and  entered  judgment  for  the  plain- 
tiffs upon  the  notes.    From  this  action,  defendant  appeals. 

The  only  question  here  is  whether  or  not  the  matters 
herein  relied  on  as  a  counterclaim  were  adjudicated  adverse- 
ly to  this  defendant  in  the  Dallas  County  suit.  If  they  were, 
that  ends  this  controversy,  so  far  as  the  defendant's  right  to 
maintain  his  counterclaim  in  this  suit  is  concerned.  This 
decree,  upon  its  face,  indicates  that  the  facts  on  which  de 
fendant  bases  his  counterclaim  in  this  suit  were  determined 
on  their  merits  adversely  to  defendant's  claim  made  here. 
The  claims  here  being  substantially  the  same  as  there,  an 
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adverse  finding  there  would  be  an  adjudication  here,  and 
woul(^  preclude  the  defendant  from  urging  them  again.  But 
the  question  still  is  open  for  consideration.  Did  the  court 
there,  notwithstanding  the  recital  in  the  decree,  adjudicate 
the  matters  involved  in  the  counterclaim  in  suit  here?  To 
determine  this,  we  must  go  to  the  record  made  in  the  Dallas 
County  suit.  Turning  to  the  pleadings  in  the  Dallas  Coun- 
ty suit,  we  find  that  plaintiffs  there,  being  the  plaintiffs  here, 
'  fil^d  a  petition  substantially  as  follows : 

^^The  plaintiffs,  for  cause  of  action,  state  that  the  plain- 
tiffs are  residents  of  Audubon  County,  Iowa,  and  that  the 
defendant  is  a  resident  of  Dallas  County,  Iowa ;  that,  on  or 
about  the  14th  day  of  October,  1911,  the  defendant  pur- 
chased of  the  plaintiffs,  on  the  crop  payment  plan,  the  west 
half  of  Section  30,  Township  28,  Range  3  West  of  the  35th 
M.,  Saskatchewan,  Canada;  that  a  copy  of  said  contract  of 
sale  and  purchase  is  hereto  attached,  marked  Exhibit  A,  and 
the  same  is  hereby  made  a  part  hereof;  that,  in  accordance 
with  said  contract,  marked  Exhibit  A,  the  defendant  took 
up  his  residence  on  said  above-described  land  in  the  spring 
of  1912;  that  the  said  defendant  farmed  said  premises,  and 
raised  crops  thereon  during  the  years  1912,  1913,  and  1914, 
and  in  accordance  with  the  terms  of  said  contract  of  sale, 
amounting  to  approximately  (1,800;  that  the  defendant  has 
paid  plaintiffs  but  (500  of  said  amount,  plus  the  taxes,  leav- 
ing a  balance  due  of  approximately  tl;300.  Wherefore, 
plaintiffs  asked  judgment  against  the  said  defendant  in  the 
said  sum  of  t^^^OO  and  the  costs  of  this  action,  taxed  at 

f Exhibit  A,  annexed  to  the  petition,  is  a  copy  of  the 

contract  annexed  to  the  answer  and  counterclaim  in  this 

case." 

To  which  the  defendant  replied,  by  way  of  answer  and 
cross-petition,  to  defeat  recovery  on  the  contract,  that  the 
contract  relied  upon  was  procured  by  fraud,  and  then  set 
out  the  same  fraud  relied  on  in  the  counterclaim  here,  alleg- 


/■ 
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ing  further  that^  after  discovering  the  fraud,  he  notified  the 
plaintiffs  that  he  rescinded  the  contract,  and  refused  to  com- 
plete and  carry  it  out,  on  account  of  the  fraud ;  and  that  the 
plaintiffs  had  acquiesced  therein,  and  had  repossessed  them- 
selves  of  the  land.  The  case  stood  before  the  court,  then, 
upon  the  issues  thus  pleaded,  and  the  matter  was  fuUy  tried, 
and  evidence  was  introduced  to  support  defendant's  conten- 
tion that  the  contract  was  procured  by  fraud.  The  court 
found  affirmatively  that  there  was  no  fraud  shown  by  the  de- 
fendant  which  justified  a  rescission  of  the  contract;  that  the 
plaintiffs  had  perpetrated  no  fraud  upon  the  defendant  which 
defeated  their  right  to  recover  the  consideration  provided 
for  in  the  contract,  and  so  dismissed  his  answer  and  cross- 
petition  upon  its  merits.  True,  it  dismissed  plaintiffs'  peti- 
tion, also,  upon  its  merits,  but  not  on  the  ground  that  the 
defendant  had  established  the  fraud  alleged ;  but  held  that, 
inasmuch  as  the  defendant  had  attempted  to  rescind  the  con- 
tract, whether  rightful  or  wrongful,  and  the  plaintiffs  had 
accepted  the  rescission  and  taken  possession  of  the  land,  they 
were  not  in  a  position  to  recover  any  part  of  the  consid- 
eration provided  for  in  the  contract;  that  "they  could  not 
eat  their  cake  and  keep  it." 

The  prayer  of  plaintiffs'  cross-petition  in  the  Dallas 
County  suit  was  that  the  petition  be  dismissed,  and  the  con- 
tract be  decreed  to  be  fraudulent  and  void,  and  that  it  be 
canceled  and  set  aside.  This  defense,  the  court  dismissed 
upon  its  merits.    In  the  decision  of  the  case,  the  court  said : 

'Tlaintiffs  on  the  trial  of  this  case  introduced  many 
letters  from  the  defendant  while  he  was  residing  on  the 
land  in  controversy.  The  statements  and  representations 
contained  in  these  letters  are  not  calculated  to  impress 
one  with  the  full  confidence  he  might  otherwise  have  in  de- 
fendant's testimony,  as  given  on  t^e  trial,  as  to  alleged 
fraudulent  statements  and  representations  to  induce  the 
defendant  to  execute  the  contract.    There  is  no  question 
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but  that  the  defendant  sought  this  deal,  and  he  said  on 
tke  ti'lal  that  he  had  just  been  in  Canada,  and  felt  sure  that 
was  the  place  for  him  to  get  a  start.    Mr.  Sampson  had 
never  seen  the  land,  at  the  time  the  contract  was  entered 
into.    Whatever  was  said  about  these  lands  was  said  to 
Mr.  White.    Tet  it  is  claimed  that  Sampson  said  the  soil 
was  like  the  soil  of  Viola  Township,  Audubon  CJounty.    Un- 
der the  circumstances,  as  shown,  there  can  be  but  little  ques- 
tion as  to  what  Sampson  did  say  in  this  respect.    He  had 
been  in  Canada,  but  had  not  seen  this  land.    He  no  doubt 
said  the  conditions  in  Canada  reminded  him  of  the  condi- 
tions in  Viola  Township  when  he  first  settled  there.    The 
court  could  not  find  that  this  was  a  false  or  untrue  state- 
ment.   Defendant  was,  no  doubt,  disappointed  in  the  im- 
provements he  found  on  the  place ;  but  the  contract  provides 
for  a  reduction  on  the  price  of  the  land  of  $160  on  account 
of  the  conditions  of  the  improvements,  and  further  provides, 
in  substance,  that  the  defendant  should  be  allowed  to  use 
$250  from  the  funds  that  would  otherwise  go  to  the  plaintiffs, 
to  add  to  the  house,  etc.    The  conditions  of  the  land  were 
soon  discovered,  after  defendant  took  possession,  in  1912. 
All  of  these  matters,  if  different  from  the  representations  of 
plaintiffs,   came   to  defendant's  knowledge   within    a   few 
months  after  he  moved  on  the  premises.    The  only  thing, 
then,  that  he  may  not  have  known,  if  not  as  represented, 
was  as  to  the  adaptability  of  the  land  to  agricultural  pur- 
poses.   *     •     ♦    There  can  be  but  little  question  that,  if 
any  misstatements  were  made  by  plaintiffs,  that  in  any 
manner  induced  defendant  to  enter  into  the  contract,  the 
falsity  was  soon  discovered  by  defendant.    The  law  requires 
that   he  should   act  within   a   reasonable   time.    ♦    ♦     ♦ 
While  I  do  not  find,  aB  a  matter  of  fact,  that  the  charges  of 
fraud  have  been  sustained  by  the  eridence, — in  fact,  judg- 
ing from  defendant's  letters,  the  court  would  not  be  justi- 
fied in  so  finding, — yet,  if  said  charges  were  established  by 
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a  preponderance  of  the  evidence,  nnder  the  law  as  an- 
nounced in  cases  to  which  I  have  referred,  defendant,  by 
his  conduct,  is  held  to  have  elected  to  carry  out  the  con- 
tract^ 

Thereupon,  the  court  set  out  the  letters  from  the  defend- 
ant which  had  been  introduced  in  evidence,  bearing  upon 
this  question.    The  court  further  said: 

^^In  all  this  correspondence,  to  this  date,  the  only  com- 
plaint made  ^  to  false  representations  is  the  following:  'I 
have  borrowed  considerable  money  of  you.  The  bulk  of  it 
has  been  used  right  here,  to  improve  your  place,  as  it  was 
not  fit  for  man  or  beast  when  I  arrived  here;  and,  in  fact, 
had  I  seen  it  before  I  bought  it,  I  would  have  passed  it  by. 
Now  everything  is  in  good  condition  as  to  fences,  buildings, 
and  land.  I  borrowed  something  «over  fSOO  from,  you, 
to  break  out  land  that  was  sold  to  me  as  readv  for  the  drill ; 
but  we  will  say  nothing  more  about  that.' " 

The  court  further  said : 

"Mr.  Jump  seeks  relief  from  his  contract,  but  nowher** 
claims  in  these  letters  that  he  was  defrauded  in  the  pur- 
chase of  the  land;  says  he  cannot  stand  the  opposition  in 
the  home  any  longer,  etc.,  and  further  says :  *I  have  no  com- 
plaint of  productiveness.  I  am  not  going  to  Iowa  to  scoi'c 
Canada.  I  expect  to  remain  mute  as  to  why  I  am  compelled 
to  quit.  Wickhams  know  all  about  the  trouble.  My  wife 
has  told  them  long  ago ;  and  later,  I  wrote  a  letter  to  keep 
very  quiet.  I  will  get  you  a  good  renter  for  the  place 
Times  will  pick  up.  Prices  are  good  this  year.  We  seem 
to  be  in  a  favorable  locality.  We  have  very  much  to  be 
thankful  for.  Other  parts  of  Canada  are  a  complete  fail- 
ure, this  year.  In  fact,  there  has  never  been  a  failure  in 
here,  according  to  old-timers.  I  think  it  is  a  great  place 
for  stockraising  of  all  kinds.  I  just  got  fixed  so  I  could 
accomplish  my  desired  end,  and  now  it  is  all  at  an  end.' " 
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The  court  said: 

"One  cannot  read  these  letters  without  knowing  why. 
In  some  respects,  these  letters  are  stronger  against  defend- 
ant's present  contention  than  were  the  letters  in  Handley  v. 
Himdley,  115  Iowa  151,  against  the  plaintiff.  These  were 
written  when  there  was  no  lawsuit  or  controversy  between 
the  parties,  and  when  there  was  nothing  to  induce  an  un- 
true statement.  I  reach  the  conclusion  that  proofs  fail  to 
establish  the  alleged  fraud,  and  further  that,  if  such  fraud 
is  shown  by  a  preponderance  of  the  evidence,  that  defendant 
failed  to  act  with  promptness,  and  that,  by  his  conduct,  he 
elected  to  carry  out  the  contract." 

The  court  further  said : 

"The  defendant's  contention  is  that  there  was  fraud  in 
the  contract,  on  account  of  which  he  had  a  right  to  rescind 
the  same.  If  he  was  sustained  in  this  contention,  there 
would  be  no  liability  on  his  part  for  any  part  of  the  pu;'- 
chase  price,  or  for  damages,  nor  could  specific  performance 
be  enforced  against  him.  It  has  been  found  that  he  had  no 
right  to  rescind  the  contract  on  this  account,  but  the  fact 
remained  that  he  abandoned  the  land,  violated  the  contract, 
and  refuses  to  further  perform.  In  such  case,  what  are  the 
plaintiffs'  rights?  Not  to  recover  any  part  of  the  pur- 
chase price,  but  to  recover  damages,  if  any  have  been  sus- 
tained. *  *  *  As  the  court  has  found  that  the  defend- 
ant did  not  and  could  not  rescind  the  contract  on  the  al- 
leged fraud,  but  that  he  abandoned  the  premises  without 
right  to  do  so,  and  as  this  proposition  is  not  involved  in 
this  branch  of  the  case,  the  authorities  cited  demand  no 
further  attention.  •  ♦  »  The  action  at  bar  was  brought 
as  a  law  action,  to  recover  a  part  of  the  purchase  price. 
Defendant's  answer  was  filed,  and  the  case  was  transferred 
to  the  equity  side  of  the  docket.  No  change  was  made  in 
plaintiffs'  claim,  or  the  character  of  the  relief  asked.  It 
is  yet  an  action  to  recover  part  of  the  purchase  prioe  of 
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the  land.  We  have  found  defendant  was  not  entitled  to  re- 
scind the  contract,  but  that  he  wrongfully  abandoned  or 
breached  his  contract.  Defendant's  answer  must  be  dis- 
missed on  its  merits,  and  this  leaves  the  plaintiffs  in  court 
on  a  claim  they  cannot  ^[iforce,  under  the  facts  in  this 
ease.  It  follows  that,  in  the  judgment  of  the  court,  defend- 
ant's answer  should  be  dismissed  on  its  merits,  and  plain- 
tiffs' petition  should  be  dismissed,  for  the  reason  that  they 
have  mistaken  their  remedy  for  the  breach  of  contract  by 
the  defendant.  Judgment  will  be  entered  in  this  case  in  ac- 
cord with  the  facts  herein  expressed,  and  further,  that 
judgment  shall  be  entered  against  each  of  the  parties  for 
the  costs  made  by  each;  and  no  judgment  shall  be  entered 
against  one  for  the  costs  made  by  the  others." 

We  have  not  attempted  to  set  out  all  that  the  court 
said  in  its  finding,  upon  which  its  decree  was  based,  but 
enough  to  show  that  the  case  was  fully  tried  and  deter- 
mined on  the  issues  made,  and  that  the  court  affirmatively 
found  against  the  defendant  on  its  contention  that  the  con- 
tract was  induced  by  fraud,  and  further  found  that,  if  in- 
duced by  fraud,  the  defendant  waived  the  fraud,  and  by  his 
conduct  is  now  estopped  from  asserting  that  he  was  fraud- 
ulently induced  to  make  the  contract,  as  a  basis  for  relief, 
and  found  affirmatively  that  this  claim  did  not  defeat 
plaintiffs'  right  to  recover  the  purchase  price. 

In  its  ultimate  finding,  the  court  said  to  the  defendant : 
"I  have  examined  your  testimony  touching  the  fraud 
which  you  claim  was  practiced  upon  you  to  induce  you  to 
enter  into  this  contract.  Tou  have  not  sustained  this  claim, 
and  plaintiffs'  right  to  recover  cannot  be  defeated  upon  this 
contention.  No  fraud  was  practiced  upon  you;  and,  if  it 
were,  you  have  waived  the  fraud,  and  are  now  estopped  to 
insist  upon  it  against  the  claim  which  the  plaintiffs  are 
urging  against  you,  and  this  claim  is  dismissed  for  want 
of  merit." 
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It  said  to  the  plaintiffs: 

"It  is  true  the  defendant  had  no  right  to  abandon  this 
land.  You  practiced  no  fraud  upon  him,  but  he  has  at- 
tempted to  rescind  the  contract,  though  wrongful,  has  aban- 
doned the  land;  and  you  have  taken  possession,  and  are  now 
in  possession,  and  have  been  in  possession  for  some  years. 
You  have  acquiesced  in  his  wrongful  rescission  of  the  con- 
tract. The  contract  is,  therefore,  as  between  you  and  him, 
at  an  end.  You  cannot  maintain  a  suit  for  part  of  the  pur- 
chase price  provided  for  in  the  contract.  If  you  can,  then 
you  can  consent  to  a  res6ission  of  the  contract,  and  hold 
the  defendant  to  its  performance,  and  recover  from  the 
defendant  the  whole .  consideration  provided  for  in  the  con- 
tract, at  the  same  time  taking  back  and  receiving  from  the 
defendant  the  consideration  which  you  gave  for  his  prom- 
ise." 

We  are  not  unmindful  of  the  fact  that  what  was  said 
by  the  court  is  no  part  of  its  decree;  but  the  decree  itself 
states  that  defendant'^  contention  was  dismissed  on  its 
merits,  and  this  statement  of  the  decree  is  fully  confirmed 
by  an  examination  of  the  records.  The  defendant  had  his 
day  in  court  upon  the  contention  now  made,  and  the  court 
has  determined  his  contention  against  him.  He  is  now 
estopped  to  relitigate  it,  or  to  base  any  claim  upon  facts 
adjudicated  against  him  in  that  trial.  As  said  in  Ooode- 
now  V.  Litchfield,  59  Iowa  226,  231 : 

"The  rule,  as  appears  to  be  well  stated  by  all  the  au- 
thorities, is  that,  where  a  former  judgment  or  decree  is  re- 
lied upon  as  a  bar  to  an  action,  it  must  appear,  either  by 
the  record  or  by  extrinsic  evidence,  that  the  particular  mat- 
ter in  controversy  and  sought  to  be  concluded  was  necessa- 
rily tried  and  determined  in  the  former  action." 

In  HaJin  v.  Miller,  68  Iowa  745,  748,  it  was  said : 

"The  general  rule  undoubtedly  is  that  the  judgment  of 
a  competent  court  is  conclusive  between  the  parties  upon 
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all  questions  directly  involved  in  the  issue  and  necessarily 
determined  by  it." 

In  equity  cases,  where  a  number  of  matters  are  raised 
by  the  pleadings,  and  the  judgment  may  proceed  upon  some 
one  of  them,  and  not  upon  the  others,  the  opinion  or  ruling 

of  the  court  is  properly  considered  for  the 
^'  matter'^Sti-         purpose  of  determining  the  precise  matter 
If^^nrt?*"**'"    which  is  adjudicated  by  the  judgment. 

It  is  true  that,  in  the  Dallas  County 
court,  the  plaintiffs  were  not  defeated  on  the  ground  that 
they  had  or  had  not  practiced  fraud  upon  the  defendant  in 
procuring  the  contract,  but  the  defendant  tendered  that  is- 
sue, and  sought  relief  against  the  obligations  of  the  con- 
tract upon  that  issue.  He  urged  that  issue  defensively  to 
the  court,  and  the  court  found  against  him  on  that  issue, 
and  dismissed  his  answer  and  cross-petition  on  its  merits. 
The  plaintiffs  were  defeated  upon  another  ground,  also 
urged  by  the  defendant;  but  this  makes  the  finding  of  the 
court,  embodied  in  its  decree,  no  less  binding  on  the  defend- 
ant than  ff  defendant  had  obtained  relief  from  the  obliga- 
tion  of  his  contract  on  this  matter  pleaded.  Had*  defend- 
ant sustained  the  matters  set  up  in  his  answer  and  cross- 
petition,  based  upon  the  alleged  fraud  practiced  upon  him 
in  procuring  the  contract,  it  would  have  put  an  end  to 
plaintiffs'  case.  Plaintiffs  could  not  have  recovered  any 
part  of  the  consideration,  based  upon  a  contract  into  which 
they  had  fraudulently  induced  defendant  to  enter.  Defend- 
ant sought  relief  from  the  obligations  of  his  contract  upon 
this  ground,  and  introduced  evidence  to  support  this  con- 
tention. This  evidence  was  reviewed  by  the  court,  and 
found  not  to  sustain  the  contention.  Upon  this  review  and 
this  finding,  the  court  dismissed  his  contention,  and  ordered 
his  cross-petition  dismissed  upon  its  merits.  See  Watsov 
V,  Richardson,  110  Iowa  698. 

In  Black  i\  Miller,  158  Iowa  293,  298,  this  court  said : 
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"Where  there  is  a  hearing,  and  no  such  words  as  'with- 
out prejudice'  appear  in  the  decree,  and  no  reason  for  dis- 
missal is  stated  therein,  and  a  decision  on  the  merits  is  in 
no  wise  negatived,  the  issues  raised  are  presumed  to  have 
been  raised  and  decided  on  the  merits." 

Upon  the  whole  record,  we  think  the  court  was  right 
in  its  holding  that  the  matter  urged  by  the  defendant  in  the 
counterclaim  now  in  suit  was  adjudicated  in  the  Dallas 
County  action,  and  defendant  is  now  estopped  to  re-adju- 
dicate it  here,  and  its  action  is — Affirmed, 

Wbavbe,  C.  J.,  Ladd  and  Stbvbns,  JJ.,  concur. 


E)d.  Abnett,  Apx)ellee,  v.  Illinois  Central  RAiLhoAD  Com- 
pany, Appellant,  et  al.,  Appellee. 

0ABBIEB8:     Bes  Ipsa  Loqnitor*— Pleading  and  Proof.      The  partic- 

1  ular  acts  of  commission  or  omission  which  resulted  in  a  col- 
lision of  trains  need  not  be  alleged  or  proved  by  a  paBsenger 
who  was,  himaelt  without  fault. 

OABBIEBS:    Carrier  and  Engineer  as  Defendants — ^Different  Degrees 

2  of  Care.  Assuming,  arguendo,  that  the  duty  to  exercise  the 
highest  degree  of  care  rests  on  both  the  defendant  carrier  and 
the  defendant  engineer,  yet  prejudicial  error  does  not  result 
from  instructing  that  the  engineer  is  only  required  to  exercise 
ordinary  care. 

TBIAL:     Instructions — Separate  Submission  of  Issue  as  to   Joint 

3  Defendants.  Issues  as  to  Joint  defendants  charged  with  neg- 
ligence may  be  separately  submitted. 

MASTEB  AND  SEEVANT:     Exoneration  of  Servant  as  Ipso  Facto 

4  Exoneration  of  Master.  The  exoneration  of  a  servant  because 
of  having  exercised  ordinary  care  will  not  exonerate  a  master 
who  is  obligated  to  exercise  the  highest  degree  of  care;  neither 
will  the  exoneration  of  the  defendant  servant  from  a  charge  of 
negligence  exonerate  the  defendant  master,  when  the  record 
fails  to  show  that  the  injury  in  question  resulted  solely  from 
what  the  servant  did. 
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Appeal  from  Black  Hawk  District  Court. — ^H.  B.  Boibs, 

Judge 

Fbbbuaby  23, 1920. 

Action  for  damages  against  the  defendant  railway  com- 
pany and  its  engineer  on  account  of  injuries  received  by  a 
passenger  as  a  result  of  a  collision.  There  was  a  verdict  in 
favor  of  the  engineer  and  against  the  railway  company. 
The  latter  appeals. — Affirmed. 

Oeorge  W.  Daioson,  Helsell  d  Helsell,  and  W.  8.  Hor- 
ton^  for  appellant. 

Soger,  Sweet  dc  Bdicards,  for  appellee. 

Stevens,  J, — I.  Plaintiff  alleged  in  his  petition  that  he 
and  his  wife  boarded  one  of  defendant's  east-bound  pas- 
senger  trains  at  Iowa  Palls  on  the  morning  of  December  7, 

1917,  and  that,    when    the    train    reached 

^'  re^^pM^iMfti-     ^^J<i>  ^  passing  station  on  defendant's  line, 

nV  £J55^°^      located  about  7  or  8  miles  west  of  Cedar 

Falls,  a  collision  occurred  between  the  train 
upon  which  he  was  riding  and  a  west-bound  train,  causing 
him  to  be  thrown  violently  from  his  seat  in  the  smoking 
compartment  of  the  coach,  breaking  his  right  leg,  and  in- 
flicting other  severe  and  painful  injuries  upon  him.  This 
action  was  brought  against  the  railway  company  and  the 
^igineer  of  the  west-bound  train. 

The  petition  contained  no  all^ations  of  specific  acts  of 
n^ligence,  but  chained  that  the  collisioD  "was  due  soleily 
to  tile  negligence  and  carelessness  of  the  defendants."  The 
defendants  moved  the  court  to  require  plaintiff  to  set  out 
in  his  petition  the  particular  acts  of  negligence  complained 
of.  The  overruling  by  the  court  of  this  motion  is  the  first 
matter  argued  by  counsel  for  appellant.  To  make  out  a 
prima-facie  case  against  the  defendant  railway  company, 
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plaintiff  was  only  required  to  prove  that  he  was  injured, 
without  fault  upon  his  part,  while  a  passenger  upon  the  de- 
fendant's train,  by  a  collision  of  said  train,  or  other  unusual 
occurrence.  The  prima-facie  case  thus  made  raiseii  a  pre- 
sumption that  defendant  was  negligent,  and  cast  upon  it 
the  burden  of  exculpating  itself  therefrom.  Cronk  v,  Wa- 
hash  R,  Co.,  123  Iowa  349 ;  Mtch  v.  Mason  City  d  0.  L. 
Traction  Co,,  124  lowa^  665;  Dorn  v.  Chicago,  R.  I.  d  P. 
R.  Co.,  154  Iowa  140;  Alsever  v.  M,  d  St.  L.  R.  Co.,  115 
Iowa  338 ;  Weher  v.  Chicago,  R.  J.  d  P.  R.  Co.,  175  Iowa  358 ; 
Basham  v.  Chicago  G.  W.  R.  Co.,  178  Iowa  998. 

The  facts  constituting  the  negligence  resulting  in  the 
collision  were  peculiarly  within  the  knowledge  of  the  de- 
fendant. Plaintiff  was  not  bound  to  prove  the  particular 
acts  of  commission  or  omission  upon  the  part  of  the  em- 
ployees of  defendant  which  caused  the  accident,  and  was 
not,  therefore,  required  to  allege  the  same  in  his  petition. 
The  motion  was  properly  overruled.  Scott  v.  Hogam,,  72 
Iowa  614 ;  Gordon  v.  Chicago,  R.  I.  d  P.  R.  Co.,  129  Iowa  747. 

Counsel  for  api)ellant  appeared  in  the  court  below  for 
both  defendants,  and  filed  a  joint  answer  admitting  the  ac- 
cident, and  alleged  that  same  was  purely  accidental,  and 
without  fault  on  the  part  of  either  of  said  defendants,  and 
denied  generally  the  allegations  of  plaintiff's  petition.  The 
material  facts  are  stated  under  another  subdivision  of  this 
opinion. 

II.  Much  of  the  complaint  of  counsel  for  appellant  re- 
lates to  the  failure  of  the  court  to  submit  the  issues  against 

the  defendants  jointly.  No  exception  was 
2.  Carriers:  car-    taken  to  the  instructions  by  the  defendant 

rior  and  en-  •^ 

fiSdant^s^:  differ-  I^"l>ois.    The  couTt   Stated   in   its   instruc- 
oare!^^^'^^^*  ^^     ^^^^  t^^  degree  of  care  required  of  each  of 

the  defendants  separately,  as  follows: 
"That  it  was  the  duty  of  the  defendant  James  M.  Du- 
bois, in  operating  his  train,  to  exercise  ordinary  care  to 
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avoid  collision  with,  any  other  train,  and  a  failure  to  ezer- 
cise  such  care  would  be  negligence  f  and  <^that  it  is  the  duty 
of  a  common  carrier  of  passengers  to  exercise  the  highest 
degree  of  care  in  transporting  its  passengers  to  their  desti- 
nation, and  'to  this  end  it  is  its  duty  to  see  that  nothing 
which  human  foresight  could  guard  against  happens  in 
the  operation/ management,  and  control  of  its  train,  their 
equipment  or  its  track,  that  will  imperil  the  safety  of  its 
passengers,  and  a  failure  to  perform  such  duty  is  negli- 
gence.'' 

The  exceptions  taken  to  the  instructions  that  are  re- 
lied upon  in  the  briefs  and  argument  of  counsel  may  be 
summarized  as  follows:  (a)  That  plaintiff's  cause  of  action,' 
as. alleged  in  his  petitipn,  is  joint;  that  the  only  negligence, 
if  any,  disclosed  l)y  the  evidence,  resulting  in  the  collision 
and  consequent  injuries  to  plaintiff,  was  the  negligence  of 
the  engineer;  and  that  the  court  should  have  submitted  the 
cause  jointly,  holding  both  defendants  to  the  same  degree  of 
care;  (b)  that  the  defendant  engineer  should  have  been 
held  to  the  exercise  of  the  highest  degree  of  care;  (c)  that 
the  court  incorrectly  summarized  the  particular  acts  of  the 
defendant  constituting  negligence  upon  his  part. 

As  stated  above,  plaintiff  alleged  in  his  petition  that 
the  collision  was  "due  solely  to  the  negligence  and  careless- 
ness of  the  defendants,"  but  no  particular  or  specific  acts  of 
omission  or  commission  are  recited  therein.  The  evidence 
discloseii  the  claim  of  defendants  to  be  that  the  collision 
was  due  to  extraordinary  and  unavoidable  causes,  and  not 
to  the  negligence  of  the  engineer  or  any  other  of  the  com- 
pany's servants;  that  the  track  was  so  frosty  that,  when  the 
air  brakes  were  applied,  the  train  slid  uj)on  the  track, 
passed  the  switch,  and  collided  with  the  train  upon  which 
plaintiff  was  riding;  that  all  of  the  means  available  to 
the  engineer  were  employed  to  stop  the  train,  but,  on  ac- 
count  of  the  condition  of  the  track,  and  the  hard  north- 
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west  wind,  which  blew  the  sand  therefrom,  the  engineer  was 
powerless  to  stop  the  train  in  time  to  avoid  the  collision. 
The  testimony  of  employees  of  the  company  who  inspected 
the  respective  trains  at  Waterloo  and  Fort  Dodge  was  of- 
fered  in  evidence,  for  the  purpose  of  showing  that  every 
precaution  was  taken  by  appellant  to  have  its  equipment 
in  the  usual  working  order.  Evidence  was  also  introduced 
to  the  effect  that  the  engineer  and  conductor  upon  the  east- 
aud  west-bound  trains  had  orders  to  pass  at  Boyd,  and  that 
Dubois  knew  that  the  east-bound  train  was  to  take  the  sid- 
ing, for  the  purpose  of  permitting  the  west-bound  train  to 
4)a8S.  The  petition  does  not  charge  that  the  sole  negligence 
of  the  defendants  was  the  failure  of  the  engineer  to  stop 
the  train  in  time  to  "avoid  the  collision.  The  charge  is  that 
the  negligence  of  both  was  the  proximate  cause  of  his  in- 
juries. So  far,  however,  as  the  allegations  of  the  petition 
are  concerned,  the  negligence  of  the  defendant  company  may 
have  been  due,  in  part,  to  the  negligence  of  its  codefendajit, 
and  also  to  negligence  upon  the  part  of  other  employees.  The 
petition  does  not  charge  a  joint  cause  of  action,  but  that  the 
injuries  received  by  plaintiff  were  due  to  the  negligence  of 
both  defendants.  The  equipment  of  the  engine  and  train  in 
chaise  of  defendant,  the  direction  and  movement  of  both 
trains,  the  condition  of  the  roadbed  and  track,  were  under 
the  control  and  supervision  of  the  company,  together  with 
all  the  instrumentalities  of  transportation.  The  duty  of  the 
engineer  was  confined  to  the  proper  movement  and  opera- 
tion of  his  engine  and  train.  Both  defendants  might  have 
been  guilty  of  actionable  negligence,  but  not  necessarily  in 
the  failure  to  perform  the  same  duty. 

The  submission  of  the  issues  separately  to  the  jury  was 
not  necessarily  in  itself  erroneous,  or  prejudicial  to  appel- 
lant.   If,  in  the  judgment  of  the  court,  they  could  be  more 
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clearly   understood   and   comprehended   bj 
^  Soctions'  sep-  **^®  J^^J?  ^'  submitted  separately,  than  joint- 
Son*  oPiSSe      ^y>  ^*  would  not  be  an  abuse  of  the  court's 
SefewianS?         discretion  to  submit  them  in  that  way.    The 

real  question  presented  by  the  exception  to 
the  instruction  upon  this  point  is  whether,  assuming  that 
the  court  should  haye  informed  the  jury  that  it  was  the  duty 
of  both  defendants  to  exercise  the  highest  degree  of  care, 
the  submission  separately  of  diiferent  d^rees  of  care  was 
prejudicial  to  appellant.  No  instruction  defining  the  de- 
gree of  care  required  of  the  engineer  was  requested  by  ap- 
pellant. It  is  conceded  that  the  defendant  company,  as  a 
common  carrier,  is  bound  to  the  exercise  of  the  highest  de- 
gree of  care  for  the  safety  of  its  passengers.  The  instruc- 
tion, therefore,  submitting  the  issues  as  against  appellant 
is  not  vulnerable  to  attack. 

The  court,  in  its  tenth  instruction,  included  a.  state- 
ment of  particular  acts,  the  failure  to  perform  which  would 
constitute  negligence  upon  the  part  of  the  engineer.  This 
statement  was  gathered  from  the  evidence,  and  is  apparently 
a  complete  statement  of  the  duty  of  the  engineer,  under  the 
circumstances  shown.  If,  as  contended  by  counsel  for  ap- 
pellant, the  jury  should  have  found  from  the  evidence  that 
the  only  negligence,  if  any,  upon  the  part  of  its  employees, 
causing  the  collision,  was  the  failure  of  the  engineer  to  ex- 
ercise the  highest  degree  of  care,  how  was  appellant  prej- 
udiced by  an  instruction  imposing  upon  him  the  duty  to 
exercise  ordinary  care  only?  There  was  nothing  in  the 
manner  in  which  the  case  was  submitted  to  arouse  the  pas- 
sion or  prejudice  of  the  jury  against  appellant,  nor  was  a 
higher  duty  imposed  upon  it  than  the  law  required.  We 
are  of  the  opinion,  therefore,  that,  conceding  that  the  en- 
gineer was  improperly  held  to  the  duty  of  exercising  ordi- 
nary care  only, — a  question  we  do  not  pass  upon, — appellant 
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was  not  prejudiced  thereby^  unless  because  of  matters  here- 
inafter suggested. 

III.  At  the  request  of  counsel  for  defendants,  the  court 
instructed  the  jury  to  return  separate  verdicts,  with  the 
result   already   stated.    Thereupon,    appellant    moved    the 

court  for  judgment  in  its  favor,  notwith- 

4.  masme  and       standing  the  verdict  against  it,  upon  the 

vin?^aB^'*pw'     ground  that,  if  the  collision  and  the  conse- 

^^L'^'of^marter:    Q^^^it  injuries  to  plaintiff  were  due  to  the 

negligence  of  defendants,  it  was  due  solely 
to  the  negligence  of  Dubois  in  failing  to  stop  the  train  be- 
fore it  reached  the  switch,  and  that,  as  the  liability  of  ap- 
pellant rested  solely  upon  the  doctrine  of  respondeat  supe- 
rkyt',  the  exoneration  of  Dubois  vitiated  the  verdict  against 
it,  and  relieved  it  from  liability.  This  motion  was  over- 
ruled,  and  this  ruling  is  assigned  as  error. 

It  has  been  frequently  held  that,  in  joint  actions  against 
the  master  and  its  servant  for  negligence,  where  the  sole 
negligence  shown  is  the  negligence  of  the  servant,  a  verdict 
exonerating  the  servant  vitiates  a  verdict  holding  the  mas- 
ter liable,  mevick  v.  Korthet'n  P.  R,  Co.,  39  Wash.  501 
(81  Pac.  999) ;  Zitnik  v.  Vmon  P.  R.  Co,,  91  Neb.  679  (136 
N.  W.  995) ;  Chicago,  R,  I,  &  P.  R.  Co.  t?.  Reinhart,  (Okla,) 
:l  60  Pac.  51 ;  St.  Louis  d  S.  F.  R.  Co.  v.  WsUUams,  55  Okla. 
682  (155  Pac.  249) ;  Doremus  v.  Root,  23  Wash.  710  (54  L. 
R.  A.  649) ;  Hohhs  v.  Illinois  Cent.  R.  Co.,  171  Iowa  624 ; 
New  Orleam  &  N.  R.  Co.  v.  J  opes,  142  U.  S.  18  (35  L.  Ed. 
919). 

But  a  verdict  in  favor  of  the  servant,  in  a  joint  action 
against  the  master  and  such  servant,  relieves  the  former 
from  liability  only  when  the  negligence  of  the  servant  was 
the  sole  proximate  cause  of  the  injuries  complained  of. 
Popplar  V.  Mmnea/polu%  St.  P.  d  S.  S.  M.  R.  Co.,  121  Minn. 
413  (141  N.  W.  798) ;  Carver  v.  Luverne  B.  &  T.  Co.,  121 
Minn.  ^88  (141  N.  W.  488)  ;  Doran  i\  Chicago,  St.  P.,  M.  d 
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O.  R.  Co.,  128  Minn.  193  (150  N.  W.  800) ;  Usher  v,  Amerir 
can  Smelting  d  R.  Co.,  97  Neb.  526  (150  N.  W.  814) ;  Web- 
ster V.  Chicago,  8t  P.,  M.  d  O.  R.  Co.,  119  Minn.  72  (137  N. 
W.  168) ;  Lake  Erie  d  W.  R.  Co.  v.  Reed,  57  Ind.  App.  65 
(103  N.  B.  127). 

The  Indiana  courts  in  the  ease  last  cited,  stated  the  rule 
as  follows: 

''This  doctrine  rests  upon  the  principle  that  the  master 
or  principal  is  chargeable  with  the  n^ligent  act  committed 
by  his  agent  while  engaged  in  the  discharge  of  the  duty  of 
such  master  or  principal,  and,  under  this  doctrin^,  where 
the  master  or  principal  is  charged,  along  with  its  agent,  in 
doing  a  particular  n^ligent  act  which  resulted  in  injury, 
and  which  the  master  could  do  only  by  amd  through  such 
agent,  a  verdict  which  would  acquit  the  agent  of  the  neg- 
ligent act,  and  at  the  same  time  hold  the  master  or  prin- 
cipal liable,  would  be  intolerable.  This  would  be  so,  how- 
ever, because,  in  such  case,  the  master  or  principal's  guilt  or 
liability  necessarihf  depended  on  the  guilt  of  its  agent.  It 
does  not  follow  that  a  masterand  one  of  his  agents  may  not 
be  sued  together  for  their  separable  acts  of  negligence  re- 
sulting in  a  common  injury,  and  either  held  liable  and  the 
other  discharged  from  such  liability.*" 

All  of  the  testimony  offered  by  defendants  was  for  the 
purpose  of  meeting  the  prima-facie  case  made  by  plaintiff, 
and  to  overcome  the  presumption  of  n^ligence  arising  from 
the  facts  shown.  The  duty  rested  upon  appellant  to  offer 
such  evidence  as  would  show  itself  free  from  negligence 
proximately  causing  plaintiff's  injuries.  To  accomplish  this 
purpose,  the  testimony  of  the  defendant  engineer  and  the 
two  conductors  in  charge  of  the  trains,  together  with  that 
of  the  employees  who  inspected  the  respective  trains  at 
Waterloo  and  Fort  Dodge,  was  offered.  Prom  this  testi- 
mony it  appeai^B  that  the  accident  occurred  at  Boyd,  a  pass- 
ing station,  located  a  short  distance  west  of  Waterloo,  on 
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the  morning  of  December  7,  1917,  but  the  exact  hour  is  not 
shown ;  that  the  accident  occurred  in  the  neighborhood  of 
300  feet  west  of  a  switch,  which  the  east-bound  train  had 
orders  to  take,  and  was  slowing  down  for  that  purpose; 
that  the  road  ran  in  a  practically  straight  line  from  a  point 
about  half  a  mile  east  to  a  point  about  900  feet 
west  of  tlie  switch,  where  it  curved  to  the  south  through 
a  cut,  and,  about  half  a  mile  east  thereof,  to  the  north. 
The  west-bound  train  left  Dubuque  at  4:45  in  the 
morning,  and  the  east-bound  train  had  come  from 
Fort  Dodge.  Both  conductors  and  the  defendant  ^igineer 
testified  that  they  had  orders  to  pass  at  Boyd,  the  east- 
bound  train  to  go  upon  the  passing  track.  The  conductor 
of  the  east-bound  train  testified  that  he  had  given  the  en- 
gineer a  copy  of  the  order  to  pass  No.  13  at  Boyd,  and  had 
also  given  him  the  usual  passing  signal,  and  that  the  speed 
of  the  train,  at  the  time  of  the  collision,  was  about  10  miles 
an  hour.  The  defendant  engineer  testified  that,  in  ap- 
proaching Boyd,  his  train  ran  down  grade;  that  he  shut  off 
the  steam  about  a  mile  and  a  half  east  of  the  switch,  and 
moved  the  lever  to  work  the  air  brakes  about  a  quarter  of  a 
mile  east  of  the  switch,  at  which  time  the  speed  of  his  train 
was  from  15  to  18  miles  per  hour.  He  further  testified  that 
the  morning  was  v^y  frosty ;  that  the  track,  at  the  point  in 
question,  is  located  in  a  creek  valley,  and .  the  rails  ap- 
peared to  be  somewhat  more  frosty  than  elsewhere;  that, 
when  the  brakes  were  applied  to  the  wheels,  they  slid  upon 
the  track ;  and  that  he  was  unable,  by  the  use  of  all  the  in- 
strumentalities available,  to  stop  the  train  in  time  to  pre- 
vent the  collision,  but  that  it  was  just  about  stopping  when 
the  collision  occurred;  that  he  applied  sand  to  tiie  track, 
but  that  a  strong  wind  from  the  northwest  blew  it  off,  so 
that  it  did  no  good.  The  conductor  on  this  train  testi- 
fied that,  when  the  whistle  sounded  for  Boyd,  he  gave  the 
passing  signal  to  the  engineer ;  that  he  was  in  the  rear  end 
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of  the  amoking  car;  that  he  noticed  that,  about  a  quarter 
of  a  mile  from  the  switch,  the  brakes  went  on,  but  that  they 
did  not  seem  to  hold  very  well;  that  the  train,  howevery 
slowed  down;  that  he  noticed  nothing  unusual  in  its  run- 
ning or  stopping,  until  they  had  passed  tlie  point  where  it 
should  have  come  to  a  standstill.  The  engineer  and  two 
car  inspectors  at  Waterloo,  and  one  employed  at  Fort  Dodge, 
together  with  the  conductors  and  defendant  engineer,  all 
testified  that  the  cars  and  air  brakes  were  inspected  upon 
the  req)ective  trains  at  Fort  Dodge  and  Waterloo,  in  the 
usual  manner  of  inspecting  same,  and  that  everything 
worked  all  right  and  as  usual.  The  engineer  upon  the  east- 
bound  train  was  deceased  at  the  time  of  the  trial.  None  of 
the  other  trainmen  were  called  as  witnesses.  No  evidence 
was  offered  tending  to  show  that  difiBculty  was  experienced 
because  of  frost  upon  the  rails,  by  the  employees  in  charge 
of  the  east-bound  train,  nor  does  it  appear  that  the  same  in- 
terfered with  the  movement  or  stopping  of  the  trains  at 
other  stations  on  the  date  in  question. 

No  motion  was  offered  on  behalf  of  either  defendant  for 
a  directed  verdict,  nor  is  it  claimed  by  appellant,  upon  this 
appeal,  that  the  evidence  was  insufficient  to  sustain  the 
verdict  in  favor  of  plaintiff;  so  that  our  discusritm  is  lim- 
ited to  the  inquiry  wheth^  the  verdiot  exonerating  the  de- 
fendant engineer  vitiated  the  verdict  against  appellant. 
The  finding  of  the  jury  goes  no  further  than  to  hold  that  Du- 
bois exercised  ordinary  care.  Whether  he  failed  to  exer- 
cise the  highest  degree  of  care  is  not  answered  by  the  ver- 
dict, nor  can  the  court  say  what  the  jury  would  have  found, 
if  that  question  had  been  submitted  to  it.  Its  finding  that 
Dubois  exercised  ordinary  care  is  by  no  means  equivalent  to 
a  finding  that  he  exercised  the  highest  d^ree  of  care.  The 
verdict  does  not,  therefore,  establish  that  appellant  exer- 
cised the  degree  of  care  admittedly  required  of  it  as  a  car- 
rier of  passengers,  nor  do  we  think  the  record  sustains  the 
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contention  of  counsel  that  the  jury  was  bound,  under  the 
evidence,  to  find  that,  if  the  collision  was  the  result  of  neg- 
ligence on  the  part  of  anyone,  it  was  solely  the  negligence 
of  the  engineer.  It  is  not  sufiBcient  to  relieve  defendant  of 
liability  for  it  to  show  that  the  facts  and  circumstances  are 
as  consistent  with  care  as  with  negligence.  Weher  v.  CM- 
oago,  R.  I.  d  P.  R.  Co,,  175  Iowa  358.  It  must  fully  meet 
the  presumption  of  negligence  arising  from  the  pnma-facie 
case  made  out  by  plaintiff.  The  roadbed,  the  equipment, 
and  the  direction,  movement,  and  operation  of  both  trains 
were  under  the  control  of  appellant  railway.  The  scope  of 
the  engineer's  duty  was  limited  to  the  proper  movement  and 
control  of  the  engine,  of  which  he  had  charge.  The  west- 
bound train  had,  so  far  as  the  evidence  shows,  proceeded 
from  Dubuque  on  the  morning  in  question  without  encoun- 
tering difficulty  in  stopping  the  train,  and  without  encoun- 
tering difficulty  thereafter;  nor  is  it  claiined  that  the  east- 
bound  train  had  experienced  similar  diflSculty,  either  upon 
the  occasion  in  question  or  earlier  that  morning.  The  oc- 
currence was  unusual  and  extraordinary,  and  the  jury  may 
have  found  that  it  was  due  to  some  failure  upon  the  part 
of  appellant,  not  necessarily  chargeable  to  Dubois.  It 
might  have  found  that  he  employed  all  the  means  within  his 
power  to  stop  the  train,  as  he  testified,  and  that  he  was 
not,  therefore,  negligent;  but  it  evidently  did  not  find  that 
'the  collision  was  due  solely  to  the  negligence  of  the  en- 
gineer. No  claim  is  made  by  counsel  that  the  evidence  did 
not  justify  the  submission  of  the  issues  to  the  jury,  nor  do 
we  see  how  such  claim,  if  made,  could  be  sustained.  The 
finding  of  the  jury  may  be  inconsistent;  but,  if  there  was 
suflScient  evidence  to  justify  submission  of  the  issues  as 
against  appellant,  this  alone  would  not  entitle  it  to  a  new 
trial.  It  is  possible  that,  if  the  court  had  submitted  the 
issues  jointly,  holding  both  defendants  to  the  highest  degree 
of  care,  the  verdict  would  have  been  different ;  and  certainly, 
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a  different  question  would  have  been  presented  for  our  con- 
sideration. We  cannot  say,  however,  upon  the  record  before 
us,  as  a  matter  of  law,  that  the  negligence  of  the  engineer, 
if  shown,  was  the  sole  and  only  cause  of  f he  collision ;  nor 
was  appellant,  in  our  opinion,  prejudiced  by  the  instruc- 
tions complained  of.  The  issues  were,  so  far  as  appellant  is 
concerned,  properly  submitted. 

IV.  We  have  already  disposed  of  all  the  questions  cov- 
ered by  appellant's  brief  and  argument,  except  that  consid- 
erable space  is  occupied  in  the  statement  of  facts  for  the 
purpose  of  emphasizing  the  claim  of  appellant  that  the  ver- 
dlict  is  excessive,  and  the  refusal  of  the  court  to  give  a  re- 
quested instruction.  Plaintiff  received  what  is  known  as 
a  "green  stick"  fracture  of  the  large  bone  of  his  right  leg, 
was  confined  to  the  hospital  for  a  brief  time,  suffered  a  great 
deal  of  pain,  went  about  upon  crutches,  6  or  8  weeks,  and 
lost  considerable  time;  and,  while  the  verdict  is,  doubtless, 
substantial,  the  amount  is  not  so  large  as  to  suggest  pas- 
sion and  prejudice  on  the  part  of  the  jury,  and  we  think 
it  should  be  permitted  to  stand.  The  substance  of  the  re- 
quested instruction  was  given  by .  the  court  in  its 
charge,  and  no  prejudicial  error  resulted  from  the  refusal  to 
give  the  same  as  asked.  We  have  given  careful  considera- 
tion to  the  entire  record,  and  to  all  matters  covered  by  the 
brief  points  and  argument,  and  find  no  reversible  error. 
The  judgment  of  the  court  below  is,  therefore, — Affirmed, 

Weaver,  C.  J.,  Ladd  and  Gaynor,  J  J.,  concur. 


H.  L.  Augustine,  Appellee,  v.  W.  J.  Gold,  Appellant. 

PLEADINQ:     Oonstnictlon— Undentandlng   of  Parties.     Pleadings 

1    will  be  construed  In  harmony  with  the  mutual  understandings 

of  the  parties,  while  the  real  merits  are  under  consideration. 

Belated  construction,  born  of  a  desire  for  technical  advantage. 
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will  not  be  tolerated.    So  held  where  exemption  claim  was  made 
.  to  brown  mules,  when  they  were  bays, 

BTPSMPTIOlig;    Team— Mortgage  Wtthont  Ooncwrenco  of  Wife.    A 

2    team  hahitually  used  by  a  farmer  to  earn  hia  living  is  exempt, 

and  a  mortgage  thereon  without  the  concurrence  and  signature 

of  the  wife  is  absolutely  void,  even  though  the  farmer  has 

other  teams  with  which  he  does  not  earn  his  living. 

ApjteaH  from  Twjflor  DHitrict  Court. — ^H.  K.  EJvans,  Judge 

novbmbbe  15,  1919. 

Rbrbarino  Dbnibd  Fbbbuary  23,  1920. 

Action  of  replevin,    based    on  a   mortgage.    Opinion  , 
states  the  facts.    Judgment  for  the  plaintiff.    Appeal  by  the 
defendant. — Reversed. 

Frank  Wisdomf  for  appellant 

Flick  d  Flick,  for  appellee. 

Qaynob,  J. — This  is  an  action  at  law,  to  recover  the 
possession  of  a  span  of  mules.    Plaintiff  bases  his  right  to 
possession  on  a  chattel  mortgage,  made,  executed,  and  de- 
livered to  him  by  the  defendant.    The  prop- 
^'  SmrtricScm :       ^^^  Covered  by  the  mortgage  is  described  in 
J?plrtiS^''*     the  mortgage  as  follows: 

"One  bay  mare  mule  five  years  old, 
weight  1,200  pounds,  named  Kate,  white  nose  and  belly. 
One  hay  horse  mule,  5  years,  weight  1,200  pounds,  named 
Jerry,  white  nose.  One  "brown  mare  mule,  age  five  years  old, 
weight  1,150  pounds,  black  nose  and  legs,  scar  on  right 
front  foot.  One  "brown  mare  mule,  age  five  years  old,  weight 
1,150  pounds,  white  nose  and  belly .^ 

It  is  recited  therein  that  the  above  mortgage  is  given 
subject  to  a  mortgage  of  T.  S.  Shay  for  |350. 

In  bis  petition,  plaintiff  asked  the  possession  of  one 
brown   mare   mule,   age   five   years,   weight   about    1,160 
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pounds,  black  Bose  aad  legs;  scar  on  right  front  foot;  and 
one  brown  horse  mule,  age  flv6  years,  weight  1,150  pounds, 
white  nose  and  belly.  A  writ  of  replevin  was  issued  for 
the  mules  described  in  the  petition.  The  writ  was  passed 
into  the  hands  of  an  officer  for  service.  The  officer  went  to 
defendant's  place  with  the  writ,  and  found  him  in  posses- 
sion of  a  bay  mare  mule  and  bay  horse  mule,  and  levied  the 
writ  on  the  mules  so  found  in  defendant's  possession. 
Thereupon,  defendant  executed  a  delivery  bond,  and  these 
bay  mules  were  released  to  him.  The  delivery  bond,  how- 
ever, followed  the  description  in  the  writ  of  replevin,  and 
described  the  mules  taken  as  they  were  described  in  the 
petition  and  in  the  writ.  Defendant  appeared  in  the  re- 
plevin action,  and  admitted  in  his  answer  that,  on  the  29th 
day  of  January,  1917,  he  executed  and  delivered  to  the  plain- 
tiff a  certain  mortgage  on  said  property,  but  claimed  that 
the  same  was  exempt  to  him  at  the  time  the  mortgage  was 
given.  The  exemption  was  predicated  on  the  fact  that  he 
was,  at  the  time  the  mortgage  was  given,  '^a  farmer,  a  mar- 
ried man,  and  the  head  of  a  family,"  and  that  the  mules  were 
a  team  by  which  he  habitually  earned  a  living  for  himself 
and  family ;  that  his  wife  never  signed  the  mortgage ;  that 
the  mortgage  was,  therefore,  void  and  of  no  effect.  The 
plaintiff  replied,  denying  the  exemption. 

Upon  this  issue,  the  cause  was  tried  to  the  court,  a  jury 
being  waived,  and  the  court  found  that  the  brown  mare  mule 
and  the  brown  horse  mule  described  in  the  petition  and  in 
the  writ  of  replevin  were  worth  fl60  each;  found  that 
plaintiff  is  entitled  to  the  possession  of  the  same  under  his 
mortgage,  and  that  the  claim  of  exemption  was  not  well 
founded.  The  value  of  plaintiff's  right  therein  was  fixed  at 
f 316,  with  8  per  cent  interest  from  the  29th  day  of  Januaiy, 
1917.  Judgment  was,  therefore,  entered  against  the  de- 
fendant for  the  value  of  the  mules  described  in  the  petition. 
From  this,  defendant  appeals. 
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It .  will  be  noted  that  the  mortgage  does  not  coYer  a 
hroivn  horse  mule.  The  only  horse  mule  described  in  the 
mortgage  is  a  day  horse  mule.  The /writ  of  replevin  and 
the  delivery  bond  both  describe  a  brown  horse  mule.  It  is 
apparent,  therefore,  that  the  plaintiff  did  not  follow  the  de- 
scriptions in  the  mortgage  accurately,-  either  in  his  peti- 
tion or  in  his  writ.  It  appears,  without  dispute,  from  the 
testimony  of  T.  S.  Shay,  the  party  named  as  prior  mort- 
gagee, that  he.  Shay,  sold  the  defendant  the  bay  mules  in 
December,  1915,  and  the  brown  mules  on  the  29th  day  of 
January,  1917;  that  he  took  a  mortgage  on  both  teams,  to 
secure  the  payment  of  a  note  given  for  the  last-named  team. 
Later,  Shay  told  the  defendant  that,  if  he  returned  the  last- 
named  team  (being  the  brown  mules),  he  would  give  him 
his  note.  The  defendant  did  return  and  deliver  to  Shay  the 
brown  mules,  and  Shay  gave  him  his  note.  This  was  done  \ 
before  the  replevin  suit  was  commenced;  so  that,  at  the 
time  the  replevin  suit  was  commenced,  defendant  did  not 
have  in  his  possession  either  of  the  brown  mare  mules.  The 
only  team  he  had  in  his  possession  was  the  bay  mare  mule 
and  the  bay  horse  mule  described  in  the  mortgage.  The 
levy  was  not  made  upon  the  property  described  in  the  peti- 
tion, nor  upon  either  of  the  brown  mules.  The  replevin 
writ  was  levied  only  upon  the  bay  mules,  neither  of  which 
answers  the  description  in  the  petition  or  in  the  writ.  In 
making  the  delivery  bond,  the  scrivener  followed  the  descrip- 
tion made  in  the  writ  of  replevin,  and  described  a  brown 
horse  mule  and  a  brown  mare  mule.  There  seems  to  have 
been  confusion  between  the  parties  as  to  the  mules  covered 
by  the  mortgage,  and  the  mules  sought  to  be  recovered  under 
the  writ  of  replevin.  There  was  no  brown  horse  mule  men- 
tioned in  the  mortgage.  One  of  the  brown  mare  mules  and 
the  bay  mare  mule  are  described  in  the  mortgage  exactly 
alike^  except  as  to  color  and  weight,  and  differed  but  50' 
pounds  in  weight. 
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It  is  apparent  that,  if  defendant  had  not  executed  the 
delivery  bond,  plaintiff  would  have  taken  and  held,  under 
his  writ  of  replevin,  the  bay  mules.  It  is  apparent  that  the 
delivery  bond  was  given  to  release  from  the  writ  the  mules 
actually  taken  undec  the  writ,  and  no  other;  for  defendant 
had  no  other  at  the  time.  It  is  the  contention  of  the  plain- 
tiff that  the  giving  of  this  delivery  bond  was  an  admission 
that  defendant  had  the  brown  mules,  and  that  they  were  in 
his  ^possession,  and  that  he  is  now  estopped  to  claim  that 
he  did  not  have  the  brown  mules  in  his  possession,  and  that 
they  were  not  subject  to  the  writ. 

It  is  further  contended  that,  in  his  pleading,  the  de- 
fendant claimed  exemption  only  as  to  the  ^property  de- 
scribed in  plaintiff's  petition,  to  wit,  the  brown  mules,  and 
that  he  made  no  claim  of  exemption  as  to  the  bay  mules; 
that,  as  no  claim  was  made  to  the  bay  mules,  the  answer  set- 
ting up  the  exemption  must  have  had  reference  to  the  mules 
described  in  the  i>etition. 

This  construction  of  defendant's  pleading  is  not  tol- 
erable. At  the  time  the  answer  was  filed,  the  bay  mules 
had  been  taken,  and  it  was  the  bay  mules  that  were  re- 
leased under  the  delivery  bond.  Plaintiff  did  not  own  the 
brown  mules;  they  were  not  in  his  possession;  and  the* evi- 
dence does  not  disclose  that  they  had  ever  been  used  by 
the  defendant,  so  as  to  bring  them  under  the  exemption^ 
statute.  The  answer,  therefore,  must  have  had  reference  to 
the  bay  mules  taken  under  the  writ,  and  we  think  it  was  so 
understood  by  all  the  parties  until  later  in  the  controversy, 
when  it  was  thought  to  hold  plaintiff  to  a  claim  of  exemp- 
tion only  as  to  the  property  described  in  the  writ,  and  not 
as  to  the  property  actually  taken.  At  the  time  the  replevin 
writ  was  served,  the  plaintiff  owned  but  one  team  of  mules, 
and  this  was  the  team  by  which  he  habitually  made  his  liv- 
ing.   We  will  refer  to  this  exemption  statute  later. 


566  Augubunb  v.  Qold.  [188  Iowa 

The  plaintiff  did  not  plead  waiver  or  estoppel,  and  we 
think  there  is  nothing  in  this  contention. 

Theiie  was  evident  confnsion  in  the  minds  of  all  parties 
as  to  the  description  of  the  property  sought  under  the  writ, 
the  property  levied  on  under  the  writ,  and  the  property  re- 
leased by  the  bond.  As  said  before,  the  bond  was  given  only 
to  release  from  the  writ  the  property  actually  taken  under 
the  writ,  and  ifor  no  other  purpose.  The  brown  mules  had 
passed  into  the  hands  of  a  prior  mortgagee,  were  not  in  the 
possession  of  the  defendant,  were  not  levied  upon  by  the 
plaintiff  under  his  writ,  and,  at  the  time  the  bond  was  given, 
the  plaintiff  was  not  holding  them  under  his  writ.  The 
whole  transaction  involved  in  the  giving  of  the  bond  had 
relation  to  the  bay  mules  taken  under  the  writ,  and  it  vra& 
to  release  these  mules  from  the  writ  that  the  bond  was 
given.  While  some  confusion  has  arisen  out  of  these  mis- 
descriptions and  inattention  to  proper  descriptions  in  draw- 
ing the  papers,  yet  there  is  no  confusion  as 
'  team :  mortgace  to  the  rights  of  the  parties  involved  in  this 

ivlthout  con-  ,  .        ,  * 

currence  of        guit.    There  18  but  one  question  here  for  our 

wife,  ^ 

consideration,  and  that  is  whether  or  not 
these  bay  mules,  taken  under  the  writ  and  released  by  the 
bond,  were  exempt  to  the  defendant  at  the  time  the  mort- 
gage was  given.  If  they  were,  then,  under  Section  2906  of 
the  Code  of  1897,  the  mortgage  is  void  as  to  them,  for  this 
section  provides  that: 

'*No  incumbrance  of  personal  property  which  may  be 
held  exempt  from  execution  by  the  head  of  a  family,  if  a 
resident  of  this  state,  ♦  ♦  ♦  shall  be  of  any  validity  as 
to  such  exempt  property  only,  unless  the  same  be  by  writ- 
ten instrument,  and  unless  the  husband  and  wife,  if  both 
be  living,  concur  in  and  sign  the  same  joint  instrument.^ 

It  is  conceded  here  that  the  wife  did  not  sign  this  mort- 
gage, and  the  undisputed  evidenoe  shows  that  defendant 
was  a  resident  of  liie  state,  a  married  man,  and  the  head  of 
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a  family  at  the  time.  The  question  then  arises,  Was  the 
property  exempt?  Much  testimony  has  been  introduced, 
tending  to  show  that  the  defendant  had  other  property,  hors- 
es and  mules,  at  the  time  this  mortgage  was  executed.  He 
may  have  had.  Whether  he  had  or  not  is  immaterial,  since 
none  of  the  other  property  was  exempt,  under  any  of  the 
provisione  of  the  statute.  The  question  here  is  governed  by 
Section  4008  of  the  Code  of  1807,  which  provides : 

'^If  the  debtor  is  a  resident  of  this  state  and  the  head 
of  a  family,  he  may  hold  exempt  from  execution  the  fol- 
lowing property:  *  *  *  If  the  debtor  is  a  ♦  ♦  ♦ 
farmer,  teamster  or  other  laborer,  a  team,  consisting  of  not 
more  than  two  horses  or  mules  •  ♦  ♦  with  the  proper 
harness  or  tackle,  hy  the  ims  af  wMch  he  habitually  earns 
his  VMng/* 

It  is  not  a  question  of  selection.  It  is  a  question  of 
actual  exemption  under  the  statute.  Certain  specific  prop- 
erty is  exempt,  when  certain  facts  exist.  A  team  of  mules 
is  exempt  when  the  debtor  is  a  resident  of  this  state,  the 
head  of  a  family;  but  the  only  team  exempt  is  the  one  by 
the  use  of  which  he  habitually  earns  his  living,  and  no  oth- 
er, and  any  mortgage  given  upon  a  team  so  exempt  is  void, 
under  the  statute  heretofore  referred  to.  A  different  ques- 
tion might  arise  if  the  debtor  had  more  than  one  team  by 
which  he  habitually  earned  his  living.  The  exemption  is 
made  far  the  benefit  of  the  family.  It  rests  in  sound  public 
policy.  It  is  made  to  protect  the  family  against  the  improv- 
ident conduct  of  the  husband.  The  mortgage  is,  as  to  ex- 
empt property,  of  no  validity,  unless  the  wife  concurs  in  and 
signs  the  same  joint  instrument.  What  is  the  evidence 
here?  It  is  admitted  that  the  plaintiff  is  a  farmer,  and  a 
resident  of  this  state.  The  proof  is  complete  that  he  is  the 
head  of  a  family ;  that  he  has  a  wife  and  children,  living  to- 
gether as  a  family.  The  undisputed  evidence  is  that  the 
bay  team  was  purchased  in  1915;  that  the  brown  mules  re- 
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f erred  to  in  the  mortgage  were  not  purchased  until  1917; 
that  the  plaintiff  has  habitually  used  these  bay  mules  in 
earning  his  living,  ever  since  he  purchased  them.  There  is 
no  evidence  that  he  has  ever  used  the  brown  mules  for  any 
purpose,  or  that  he  has  used  any  other  team  for  any  purpose 
connected  with  the  earning  of  his  living. 

The  mortgage  is,  therefore,  void  as  to  the  bay  mules. 
The  plaintiff  cannot  and  does  not  waive  his  exemption  by 
giving  the  mortgage,  nor  can  he  waive  it  after  giving  the 
mortgage.  The  exemption  and  the  inhibition  against  in- 
cumbrance are  made  for  the  benefit  of  the  family ;  and,  un- 
less the  wife  concurs  in  the  mortgage,  it  has  no  validity 
as  to  exempt  property.  The  law  makes  the  exemption  when 
the  facts  exist  upon  which  the  exemption  rests,  and  the  in- 
hibition runs  against  the  making  of  a  mortgage  on  prop- 
erty that  is  exempt.  We  find -nothing  in  Orover  v.  YouniCf 
110  Iowa  446,  that  runs  counter  to  anything  we  have  here 
said.    The  syllabus  does  not  express  the  rule  therein  stated. 

Estoppel  rests  on  the  thought  that  the  party  uiging  the 
estoppel  has  been  prejudiced  by  the  action  of  the  other  party 
who  is  sought  to  be  estopped.  If  these  bay  mules  are  ex- 
empt under  the  statute,  and  we  find  they  are,  the  plaintiff 
has  lost  nothing  by  surrendering  them  to  the  defendant ;  for 
he  could  not  have  held  them  under  a  void  mortgage.  The 
giving  of  the  delivery  bond  neither  added  to  nor  took  from 
the  plaintiff  any  right  that  he  had  at  the  time  the  delivery 
bond  was  given.  There  is  no  evidence  that  defendant  ever 
selected,  or  gave  anyone  reasonable  ground  for  believing  that 
he  selected,  as  exempt,  any  other  property,  or  any  other 
team  than  the  bay  mules  in  question. 

Upon  the  Whole  record,  we  think  the  court  should  have 
found  for  the  defendant,  and  its  action  is,  therefore, — Re- 
versed. 

Ladd,  O.  J.,  Wbaver  and  Stbvbns,  JJ.,  concur. 
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Lbna  H.  Banks^  Appellee,  v.  C.  0.  Taft  Company,  Appel- 
lant, et  al. 

JTTDaMZSNT:  Default— War  Activities  as  Ezcuse.  Refusal  to  set 
aside  a  default  will  be  reversed,  when  it  appears  that  counsel 
intended  in  good  faith  to  defend,  and  was  prevented  from  so 
doing  by  the  war  activities  in  which  he  was  engaged,  coupled 
with  a  pardonable  misunderstanding  as  to  an  adjournment  of 
court. 

Appeal  from  Story  District  Court. — K.  M.  Wbight,  Judge. 

novombbb  15,  1919. 

Bbhbaring  Denied  February  23,  1920. 

Suit  brought  in  equity  to  establish  a  claim  for  rent, 
and  for  foreclosure  of  a  chattel  mortgage.  The  defendants 
were  held  to  be  in  default  for  want.of  answer,  and  decree  en- 
tered as  prayed.  Thereafter,  the  defendant  C.  C.  Taft  CJom- 
pany  appeared,  and  filed  motion  to  set  aside  decree  and  de- 
fault.     Motion  overruled,  and  defendant  appeals. — Reversed. 

Strode,  Walleye  d  McConlogne,  for  appellant. 

J.  F.  Martiriy  for  appellee. 

Per  Curiam. — The  original  notice  was  served  upon  ap- 
pellant in  time  for  the  term  of  court  in  Story  County  be- 
ginning September  23,  1918.  An  appearance  was  entered 
by  counsel  for  appellant  by  mail  or  telephone,  on  or  before 
the  first  day  of  said  term.  No  answer  being  filed,  the  de- 
fault of  appellant  was  entered  on  September  24,  1918,  and 
on  October  2,  1918,  judgment  was  rendered  for  plaintiff,  ah 
prayed.  Thereafter,  on  October  9,  1918,  and  still  at  the 
same  term  of  court,  appellant,  by  mail,  filed  an  answer  in 
the  clerk-s  office.  On  receipt  of  this  answer,  the  clerk  in- 
formed appellant's  counsel  that  a  default  and  judgment 
had  already  been  entered;  and,  on  October  17,  1918,  defend- 
ant's motion  was  filed  to  set  the  same  aside,  and  permit  trial 
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to  be  had  on  the  merits.  Resistance  was  made  to  the  mo- 
tion,  and  it  was  oveiTuled. 

Supporting  the  motion  were  affidavits  of  appellant's 
counsel  and  others,  tending  to  show  a  bona-flde  intention  on 
part  of  appellant  and  its  counsel  to  defend  the  action  on  its 
merits ;  that,  on  the  morning  of  the  second  day  of  the  term, 
a  clerk  in  the  counsel's  office,  acting  upon  their  instruction, 
called  up  the  office  of  the  clerk  of  the  Story  district  court  by 
telephone,  to  ascertain  if  time  would  be  given  for  filing  an- 
swer, and  was  informed  by  the  clerk  or  his  deputy  that,  ow- 
ing to  the  interference  with  court  business  by  the  absorp- 
tion of  the  attention  of  members  of  the  bar  and  others  in 
matters  growing  out  of  the  state  of  war  then  existing,  and 
preparations  for  the  draft  about  to  be  made,  court  was 
about  to  adjourn  for  a  time,  and  that  there  would  be  at 
least  two  weeks  in  which  the  answer  could  Jbe  filed ;  that 
counsel  relied  upon  said  information,  and,  being  themselves 
busily  engaged  in  assisting  and  forwarding  preparation  for 
the  draft,  to  the  exclusion  of  their  ordinary  professional 
business,  did  not  prepare  and  forward  the  answer  in  this 
cause  until  the  last  day  of  the  two  weeks'  period,  and  had 
no  knowledge  that  a  default  or  judgment  had  been  rendered, 
until  so  informed  by  the  clerk,  on  receipt  of  such  answer; 
and  that,  on  being  advised  of  the  situation,  counsel  at  once 
pi-epared  appellant's  motion  to  open  up  the  judgment  and  de- 
fault. 

Appellee's  resistance  to  the  motion  is  supported  by  affi- 
davits of  her  counsel  and  of  the  deputy  clerk,  denying  that 
any  undue  advantage  was  taken  of  the  appellant,  and  deny- 
ing that,  in  the  telephone  conversation  between  the  clerk's 
office  and  the  office  of  appellant's  counsel,  on  the  first  or  sec- 
ond day  of  the  tei-m,  any  information  was  given  that  the 
court  would  adjourn  for  two  weeks,  or  that  appellant  would 
have  two  weeks  in  which  to  answer,  but  alleging  that  the 
sum  and  substance  of  the  call  from  counsel's  office  was  an 
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inquiry  to  make  sure  of  the  entry  of  their  appearance  in  the 
case. 

There  is  some  misunderstanding  between  parties,  coun- 
sel, and  affiants  as  to  matters  of  detail,  but  we  are  convinced 
th«t  Bo  one  of  those  eonoemed  on  either  side  has  acted  other- 
wise than  in  entire  good  faith.  Ordinarily,  where  the  ruling 
upon  motions  of  this  character  is  made  to  turn  in  any  mate 
rial  degree  v^n  facts  which  ave  the  subject  of  dispute,  we 
consider  ourselves  bound  by  the  finding  of  the  trial  court, 
and  refuse  to  interfere  with  its  order;  bat  this  oase  pre- 
seats  some  peculiar  features,  which  we  think  ought  not  to 
be  ignored.  It  is  a  matter  of  common  knowledge  that  the 
mmmer  and  axitumn  of  1918  were  the  critical  period  in  the 
world  war  in  which  tbi«  nation  was  then  engaged,  and  that 
the  people  of  ^very  rank,  class,  and  occupation  were  in- 
^tensely  absorbed  in  patriotic  work  of  various  kinds;  that 
proceedings  in  trial  courts  were  generally  interrupted,  and 
to  a  considerable  d^^ee  disorganized ;  and  that  most  law- 
yers gave  their  attention  -very  largely  to  such  work,  and  es- 
pecially to  rendering  assistance  in  the  general  preparation 
then  being  made  for  the  draft  about  to  be  made  for  the  se- 
lection of  persons  for  military  and  naval  service.  It  is  to 
this  cause,  we  thinks  that  the  misunderstandings  in  thiS'Case 
may  be  attdbuted.  Mistakes  and  oversights  thus  occa- 
sioned may  well  be  condoned,  if  application  therefor  be  made 
with  reasonable  promptness,  and  no  irreparable  injury  is 
likely  to  result  to  the  opposing  party. 

In  our  opinion,  the  case  here  ^presented  calls  for  the 
exercise  of  this  discretion,  and  the  ruling  of  the  trial  court 
will  be  reversed,  and  cause  remanded,  with  directions  to  set 
aside  the  default  and  judgment,  and  permit  the  defendants' 
answer  to  stand. — Reversed. 
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Elizabbth  King  et  al.,  Appellants,  v.  John  Colb,  Appellee. 

H0MB8TEAD:    Tnut  Deed— €oii8tnictloii«    Trust  deed  to  a  home- 

1  stead  by  heirs  of  the  deceased  parents,. conditioned  "to  pay  the 
debts"  of  the  parents,  construed,  in  the  light  of  explanatory 
evidence,  and  held  to  embrace  only  the  debts  attending  the 
funeral  expenses  consequent  on  the  death  of  the  parents. 

EVIDENOE:    Parol  as  Affecting  Writing— Identifying  8ubject-liat- 

2  ter  of  Ttnst  Deed.  Parol  evidence  is  admissible  to  identify  the 
debts  for  the  payment  of  which  a  trust  deed  has  been  given. 

Appeal  from  Monroe  District  Court. — H.  F.  Wagnbb,  Judge. 

Fbbruabt  23,  1920. 

Suit  in  equity,  for  the  establishment  of  a  lien  upon 
real  property,  and  to  foreclose  the  same.  The  court  below 
dismissed  plaintiffs  petition,  and  she  appeals. — Affirmed. 

Dan  Davis  and  Liston  McMillen,  for  app^ant 

McCoy  d  McCoy,  for  appellee. 

Stbvbns,  J. — ^Bobert  and  Blisabetii  Cole  were  husband 
and  wife,  and  owned  a  residence  property  in  Oskaloosa, 
Towa.    Robert  Cole  died  June  1,  1916,  but  Elisabeth  died 

two  or  three  years  earlier.  Robert  Cole 
1.  hombstsad:       and  his  unmarried  son,  Ralph,  continued 

trust  deed :  /  x-    7 

conrtniction.        to  reside  in  the  homestead  until  his  death. 

The  title  to  the  property  was  in  Elizabeth 
Cole.  In  September,  1915,  Robert  and  Ralph  Cole  conveyed 
their  undivided  interest  in  the  homestead  to  the  defendant, 
John  Cole,  and,  on  June  6,  1916,  Barbara  Newton  and  hu9- 
band,  Richard  Cole  and  wife,  and  Maggie  Blake  and  hus- 
band, who  were  heirs  at  law  of  Elisabeth  Cole,  jointly  ex- 
ecuted a  quitclaim  deed,  conveying  their  interest  in  the 
property  to  the  defendant,  John  Cole,  as  trustee.    The  deed. 
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which  was  a  quitclaim,  recited  a  consideration  of  fl.OO  and 
other  valuable  consideration,  and  provided  that : 

''The  said  John  Cole,  trustee,  is  to  sell  the  said  prop- 
erty and  after,  the  payments  of  the  debts  of  Elizabeth.  Cole 
and  Bobert  Cole,  including  the  funeral  expenses  and  last 
sickness  and  all  other  of  their  said  debts  and  after  said 
John  Cole  trustee  pays  the  said  debts  and  obligations  he 
is  to  divide  up  the  proceeds  from  the  sale  of  said  property, 
as  provided  by  law.  The  said  John  Cole  is  to  be  allowed 
interest  on  all  debts  paid  until  said  sale." 

Plaintiff  Elizabeth  King,  a  niece  of  Bobert  Cole's,  on 
March  3,  1915,  went  to  live  with  and  take  care  of  him, 
remaining  an  inmate  of  his  home  until  August  7th,  a 
period  of  167  days.  This  action  was  brought  by  her 
against  John  Cole,  trustee.  She  allies  in  her  petition,  in 
substance,  that  Bobert  Cole  was,  at  the  time  of  his  death, 
indebted  to  her  for  the  reasonable  value  of  her  services, 
which  she  fixed  at  |400,  and  prayed  that  same  be  decreed 
a  lien  upon  the  residence  property ;  that  it  be  foreclosed ; 
and  for  special  execution.  No  administration  was  had  of 
the  estate  of  either  Elizabeth  or  Bobert  Cole.  None  of 
the  grantors  named  in  the  alleged  trust  deed  are  made  par- 
ties to  this  suit. 

Shortly  after  plaintiff's  petition  was  filed,  John  Fow- 
ler, father  of  plaintiff,  filed  a  petition  in  intervention,  set- 
ting  up  a  judgment  of  f 24.60  against  Bobert  Cole  for  servic- 
es rendered.  The  defendant,  for  answer  to  the  petition  of 
plaintiff  and  the  petition  in  intervention  of  John  Fowler, 
admitted  that  Elizabeth  Cole  died  seized  of  the  property 
described  in  the  trust  deed,  and  that  same  was  the  home' 
stead  of  herself  and  husband;  admitted  the  execution  of 
the  instrument  in  question ;  and  averred  that  same  waa  ex- 
ecuted for  the  purpose  of  securing  said  defendant  for  sums 
advanced  by  him  on  the  burial  expenses  of  Elizabeth  Cole, 
and  to  be  advanced  in  payment  of  the  funeral  expenses  of 


664  King  v.  Golb.  [188  Iowa 

Robert  Oole,  and  a  tombstone  to  be  eroded  at  their  graves, 
and  denying  generally  the  remaining  allegations  of  the  pe- 
tition; and  specifically  denying  that  Robert  Cole  was,  at 
any  time,  indebted  to  plaintifF,  as  alleged  in  her  petition. 

Plaintiff;  at  the  time  the  services  were  rendered,  was 
about  16  years  of  age,  and  whatever  arrangement  was  made 
therefor  with  Robert  Cole  was  with  John  Fowler.  The  evi- 
dence as  to  what  the  agreement  was,  and  the  character  and 
extent  of  labor  performed,  is  in  conflict.  It  is  agreed,  how- 
ever,  that  Robert  Cole  was  partially  paralyzed,  and,  the 
evidence  tends  to  show,  constantly  required  a  great  deal  of 
care.  Fowler  testified  that  he  made  the  arrangement  for 
his  daughter  to  work  for  Cole,  and  that  he  agreed  to  pay 
her  for  her  services.  Plaintiff  testified  that  she  lifted  him 
from  and  onto  the  bed,  and  that  she  bathed  and  cared  for 
him  like  a  child.  Ralph  Cole  testified  that  she  performed 
none  of  these  services;  that  it  was  understood,  when  she 
came,  that  Robert  Cole  would  pay  her  if  he  could, — oth- 
erwise, nothing  was  to  be  paid ;  that  she  left  because  Ralph 
was  unable,  out  of  his  wages  as  a  section  hand,  to  pay  the 
expenses  of  the  household.  He  further  testified  that  he 
purchased  articles  of  clothing  for  the  plaintiff,  and  gave 
her  spending  money.  The  amount  expended  in  this  way  is 
not  stated.  It  appears  without  dispute  in  the  evidence  that 
the  defendant  paid  the  burial  expenses  of  his  father  and 
mother,  and  erected  a  tombstone  at  their  graves,  at  a-  total 
expense  of  f  500.  None  of  his  brothers  or  sisters  were  able 
to  contribute  to  these  expenses.  At  the  time  of  his  father's 
death,  he  had  not  been  reimbursed  for  the  funeral  expenses 
of  his  mother.  The  defendant,  Richard  Cole,  Maggie  Blake, 
and  George  Blake  testified,  without  objection,  that,  short- 
ly after  the  death  of  Robert  Cole,  they,  with  the  defend- 
ant and  the  other  grantors,  met  at  a  law  office  in  Oska- 
loosa,  at  which  time  the  trust  deed  was  made  out  and 
signed.    From  their  testimony  it  appears  that  defendant 
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was  objecting  to  paying  his  father's  funeral  expenses,  un- 
less some  provision  was  made  by  his  brothers  and  sisters, 
to  secure  or  reimburse  him  therefor ;  that  the  real  purpose 
of  the  trust  deed  was  to  secure  the  repayment  of  the  mon- 
ey already  paid,  and  money  to  be  advanced  in  settlement  of 
his  father's  funeral  expenses,  and  for  the  erection  of  a 
tombstone;  and  that  no  other  debts  were  referred  to. 
This  evidence  is  contradicted  only  in  part  by  Barbara  and 
William  Newton,  who  testified  that  they  wanted  the  terms 
of  the  deed  fully  carried  out,  and  plaintiflf  paid. 

It  is  further  disclosed  in  the  evidence  that  plaintiff, 
on  September  14,  1916,  caused  an  original  notice  to  be  serv- 
ed upon  Robert  Cole,  claiming  f  196.26  to  be  due  her  for 
the  services  rendered.  The  petition  subsequently  filed  was 
verified  by  John  Fowler.  Robert  Cole  answered  this  peti- 
tion, denying  its  allegations.  The  petition  was  voluntarily 
dismissed  by  plaintiff.  On  November  22,  1917,  plaintiff, 
jointly  with  Barbara  Newton,  brought  a  suit  against  John 
Cole,  asking  that  the  deed  of  Robert  Cole,  conveying  his 
undivided  interest  in  the  homestead  to  the  said  John  Cole, 
be  canceled,  set  aside,  and  held  for  naught,  upon  the  ground 
that  Robert  Cole  was  mentally  incompetent  to  execute  the 
same.  In  the  last  petition  referred  to,  plaintiff  allied  that 
the  value  of  her  services  was  |316.  This  action  was  also 
voluntarily  dismissed,  after  answer  had  been  filed. 

Neither  the  grantee  nor  any  of  the  grantors  named  in 
the  trust  deed  were  liable  for  the  payment  of  the  claims  of 
plaintiff  or  intervener,  and  the  property  conveyed  thereby 
was  not  liable  for  the  payment  of  the  debts  of  either  Eliza- 
beth or  Robert  Cole. 

It  is  apparent,  from  what  is  said  above,  that  Robert 
Cole  denied  that  he  was  indebted  to  plaintiff  or  intervener, 
and  that  payment  thereof  has  been  at  all  times  resisted  by 
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the  defendant.    The  quitclaim  deed  in  quee- 

2.  evidbncb:  tlon  does  not  designate  the  debts  of  Eliza- 

f^arol  as  affect- 
i2^  J/*P  ^'^  '^K    beth  and  Robert  Oole  that  are  to  be  paid 

laeDtiiymg  bud-  ,  -^ 

teSVrV^"^.  **'    ^^^  ^^  *^®  property,  but  the  evidence  is 

quite  conclusive  that  the  parties  had  funer- 
al expenses  and  monument  in  mind,  and  that  the  real  pur- 
pose of  the  conveyance  was  to  secure' the  payment  of  the 
amount  previously  advanced,  and  to  be  advanced  by  the 
defendant  in  the  payment  of  funeral  and  other  expenses. 
We  are  satisfied  that  the  parties  did  not  contemplate  or 
intend  the  payment  of  either  the  plaintiff's  or  intervener's 
claims.  They  were  in  dispute,  and  have  been  contested  at 
all  times  by  the  defendant.  It  is  a  familiar  rule  that  parol 
evidence  is  admissible  to  show  that  a  deed  absolute  upon 
its  face  was,  in  fact,  intended  as  a  mortgage.  Trucks  v. 
lAndsey,  18  Iowa  504 ;  Hughes  and  Dial  v.  Sheaff,  19  Iowa 
335 ;  Votaw  &  Hartshorn  v.  DieU,  62  Iowa  676 ;  Beroud  v. 
Lyons,  85  Iowa  482 ;  Bigler  v.  Jack,  114  Iowa  667 ;  Bradr 
ford  V.  Helsell,  150  Iowa  732. 

The  evidenc^e  in  this  case  is  overwhelming  that  the  pur- 
pose of  the  execution  of  the  instrument  in  question  was  to 
secure  the  defendant  for  certain  obligations  paid  or  to  be 
paid,  and  that  the  parties  did  not  intend  to  create  a  trust 
for  the  payment  of  any  and  all  claims  that  might  be  as- 
serted against  the  estate  of  Elizabeth  or  Bobert  Cole.  If 
plaintiff  rendered  the  services  claimed,  which  we  think  the 
evidence  tends  to  sustain,  it  is  unfortunate  that  same  can- 
not be  paid  for.  It  is  true  that  her  demands  have  not  been 
consistent;  but  she  seeks  to  recover  the  reasonable  value 
of  her  services,  and  the  evidence  as  to  the  length  of  time 
she  worked  is  without  substantial  dispute.  The  court  be- 
low denied  both  plaintiff  and  intervener  the  relief  demand- 
ed.   We  are  compelled,  upon  the  record  before  us,  to  reach 
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the  same  conclusion ;  and  it  follows  that  the  judgment  and 
decree  below  are — Affirmed. 

Weavbr,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 


Grant  PillincTs,  Appellant,  v.  Pottawattamie  County  et 

al.,  Appellees. 

HIOHWAT8:     Egress  and  Ingress— Damages  (7)  or  Equitable  Be- 

1  lief  (?)  An  owner  of  land  adjacent  to  an  established  highway 
may  not  maintain,  against  the  county  or  Its  officers  {Tnd  agents, 
an  action  for  damages  consequent  on  the  improvement  of  the 
highway  by  cuts  and  fills,  but  may  maintain  an  action  for  eq- 
uitable relief,  if  such  improvem^it  destroys  or  materially  im- 
pairs his  means  of  passing  to  and  from  his  premises. 

HIOHWAT8:    Condemnation  Inclndes  Consequential  Damages.    Dam- 

2  ages  paid  for  land  taken  for  a  public  highway  are  conclusively 
presumed  to  Include  such  incidental  damages  to  the  farm  as 
result  from  improving  the  highway. 

Appeal  from  Pottawattamie  District  Court. — O.  D.  WHBBii-, 

EB,  Judge. 

February  23,  1920. 

Action  at  law  to  recover  damages.  The  facts  on  which 
the  claim  is  founded  are  stated  in  the  opinion. — Affirmed 
and  remwnded. 

Charles  Roe,  for  appellant. 

C.  E.  Stoa/nson,  County  Attorney,  for  appellees. 

Weaver,  C.  J. — For  many  years,  a  public  highway  has 
existed  along  the  section  line  between  Sections  24  and  25, 
in   Township   74,    Range   S9,    in   Pottawattamie   County. 


/ 
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Plaintiff  owns  a  farm  lying  on  both  sides 

^'  SwSraJd'in-     ^^  ^^^  rosi^,  which  separates  his  dwelling 

lgeB"'(?)*or       house  from  his  bam  and  certain  other  out- 

ejiuitake  re-      b^iidijigg.     East  of  the  building  site,  the 

road  is  crossed  by  Graybill  Creek  from 
north  to  south.  The  surface  of  the  land  at  and  near  the 
buildings  is  somewhat  elevated;  but,  to  the  eastward,  the 
road  lies  upon  the  flat  or  bottom  land  along  the  creek. 
Plaintiff  had  improved  his  land,  with  reference  to  the  road 
as  it  was  originally  laid,  and  as  used  by  the  public.  His 
premises,  generally  speaking,  were  easily  accessible  from 
the  road  at  all  points,  and  he  had  provided  convenient 
crossings  and  gates,  such  as  were  reasonably  adapted  to  the 
proper  use  of  his  land. 

After  the  enactm^it  of  the  statute  creating  a  state 
highway  commission,  and  providing  for  the  selection  and 
improvement  of  systems  of  county  roads,  the  road  now  un- 
der consideration  was  included  within  the  system  adopted 
for  Pottawattamie  County.  The  plan  for  the  improvement 
of  the  road,  where  it  passes  through  the  plaintiff's  farm, 
involved  the  making  of  a  cut  along  the  more  elevated  part 
of  its  course,  and  in  front  of  the  farm  buildings,  and  the 
construction  of  a  grade  or  fill  across  the  bottom  lands  ad- 
jacent to  the  creek.  The  improvement  has  been  made,  and 
this  action  is  brought  by  plaintiff,  to  recover  damages  for 
iajuiy  alleged  to  have  resulted  therefrom  to  the  farm.  The 
county  and  the  members  of  its  board  of  supervisors  are  im- 
pleaded as  defendants. 

The  petition  is  framed  in  four  counts,  as  follows : 

Count  1  alleges  injury  to  plaintiff's  premises,  by  so 
widening  the  road  as  to  encroach  upon  and  appropriate  a 
part  of  plaintiff's  land  to  public  use,  without  compensa- 
tion. 

Count  2  alleges,  flret,  that  tiie  cuts  in  the  road  were 
^icavated  so  near  the  line  as  to  destroy  or  weaken  the 
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lateral  support  of  the  soil  of  plaintiff's  land;  and  second, 
that  the  fills  were  so  broadened,  or  so  constructed,  as  to 
cover  and  destroy  the  plaintiff's  fences,  and  take  his  prop- 
erty for  public  use,  without  compensation. 

Count  3  alleges  that  the  improvement  is  so  made  as  to 
leave  a  cut  4  to  5  feet  in  depth,  in  front  of  the  gate  arford- 
ing  access  to  one  of  his  fields ;  also,  another,  of  like  depth, 
in  front  of  the  only  gate  and  entrance  to  another  of  his 
fields ;  and  that  his  entrance  to  still  another  field  has  been 
destroyed,  by  construction  of  a  grade  or  fill  immediately  in 
front  thereof;  and  that,  between  his  house  and  a  portion 
of  his  buildings  on  one  side  of  the  road,  and  his  bam  and 
(jtther  buildings,  and  his  well,  supplying  water  to  all  his 
buildings,  on  the  other  side,  a  great  cut,  with  perpendicular 
sides  from  6  to  12  feet  deep,  has  been  made,  thereby  abso- 
lutely destroying  all  means  of  convenient  passage  between 
said  buildings  and  improvements. 

Count  4  alleges  interference  with  and  diversion  of  the 
flow  of  surface  water,  to  the  injury  of  plaintiff's  land,  and 
further  complains  that,  by  substituting  a  culvert  of  insuf- 
ficient capacity  for  the  bridge  over  Qraybill  Creek,  the  flow 
of  water  through  the  creek  is  obstructed,  causing  the  lower 
lands  to  be  flooded. 

On  all  these  various  counts,  damages  are  claimed,  td 
the  amount  of  {8,000. 

The  defendants  demurred  to  the  petition  and  to  each  of 
the  several  claims  therein  stated,  on  the  ground  that  the 
county  and  its  oflBcers  constitute  a  governmental  agency; 
that,  in  improving  the  road,  they  were  engaged  in  the  per- 
formance of  a  statutory  duty;  and  that,  in  the  absence  of 
any  statute  imposing  liability  upon  them  for  the  manner 
in  which  that  duty  was  performed,  an  action  will  not  lie 
against  them  for  resulting  injury  to  the  plaintiff's  property. 

The  demurrer  was  overruled  as  to  the  items  of  claim 
made  for  encroachments  upon  plaintiff's  land  outside  of  the 
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road  limits,  but  sustained  as  to  all  other  items  of  alleged  in- 
jury for  which  a  recovery  of  damages  is  sought. 

The  plaintiff  declining  to  amend  his  petition,  and  elect- 
ing to  stand  thereon,  the  court  entered  judgment,  dismiss- 
ing the  several  claims  to  which  the  demurrer  was  sustained, 
and  taxed  the  costs  made  thereon  to  plaintiff,  who  appeals. 

It  is  to  be  borne  in  mind  at  the  outset  that  the  damages 
sought  are  not  those  which  axise  from  the  original  location 
and  establishment  of  a  public  road.    The  petition  alleges 

that  this  road  had  been  established  and  in 
2.  Highways:        actual  public  use  for  more  than  40  years 

condemnatloii 

includes  conse-     before  the   occurrence  of  the  matters   of 

quentlal  dam- 

RKes.  which  complaint  is  made.    It  is  to  be  pre- 

sumed, therefore,  that,  when  so  located  and 
established,  the  public  right  therein  was  regularly  acquired 
by  condemnation,  purchase,  or  consent,  and  that  the  dam- 
ages resulting  from  the  taking  of  the  land  for  public  use 
were  then  paid  or  waived,  or  relinquished.  The  right  so  ac- 
quired by  the  public  was  not  simply  to  travel  over  or  upon 
the  natural  surface  of  the  land  within  the  limits  of  the  road. 
It  acquired,  as  well,  the  right  to  improve  such  way;  and, 
in  the  very  nature  of  things,  this  included  improvement  of 
the  grades,  so  far  as  is  reasonably  practicable,  by  cuts  upon 
the  elevations  and  fills  upon  the  low  lands.  All  these  things 
must  be  presumed  to  have  been  contemplated,  and  their 
effect,  if  any,  upon  the  value  of  the  land  over  and  along 
which  the  road  was  laid,  taken  into  due  consideration  in 
assessing  the  damages  for  the  original  taking. 

This  being  true,  it  seems  quite  clear  that,  in  the  ab- 
sence of  statutory  regulation,  no  right  of  action  for  dam- 
ages will  accrue  to  the  adjacent  owner  from  the  mere  fact 
that  an  improvement  of  the  grade  of  an  established  high- 
way has  rendered  the  use  of  his  land  less  convenient  than 
it  was  before.  We  have,  however,  a  statute  intended  to  pro- 
tect the  landowner,  to  some  extent,  against  abuse  of  the 
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right  of  road  improvement.  Code  Section  1556  provides, 
among  other  things,  that  the  officer  having  in  charge  work 
of  this  character  shall  not  "destroy  or  injure  the  ingress  or 
egress  to  any  property,  or  turn  the  natural  drainage  of  the 
surface  water  to  the  injury  of  adjoining  owners."  This, 
we  have  held,  is  not  to  be  construed  as  prohibiting  all 
changes  which  may  cause  some  inconvenience  in  the  use  of 
adjacent  property,  because  such  strict  rule  would  often 
make  improvement  of  the  highway  practically  impossible, 
even  wlien  greatly  needed,  and  the  general  public  would 
suffer  accordingly. 

"The  law  was  designed  to  protect  the  owner  in  the  use 
and  enjoyment  of  his  property,  and  to  prevent  interference 
^n  the  part  of  road  supervisors;  but  it  was  not  intended 
to  prevent  necessary  improvements  in  the  highways,  when 
they  can  be  made  without  material  injury  to  adjacent  prop- 
erty, even  though  some  Inconvenience  might  result  to  the 
owners  of  such  property."  Rcmdall  v.  Chriaticunsen,  76 
Iowa  169. 

In  the  case  of  Hcuydon  v.  Whitaker,  156  Iowa  87,  it  was 
held  that,  under  this  statute,  injunction  would  lie  against 
a  road  supervisor  to  restrain  him  from  "unreasonably  and 
unnecessarily  interfering"  with  the  landowner's  access  to 
his  premises;  but,  thus  far,  none  of  our  decided  cases  have 
involved  the  question  whether  an  action  at  law  to  recover 
damages  is  maintainable  against  the  county  or  the  road 
officers  for  damages  on  account  of  such  interference. 
Whether,  even  in  the  absence  of  a  statute  of  this  kind,  the 
adjacent  landowner  has  not  a  right  of  access  to  his  prem^ 
ises  from  the  public  road,  of  which  he  cannot  be  lawfully  de- 
prived without  compensation  or  without  his  consent,  is  a 
question  we  shall  not  here  attempt  to  discuss.  It  ia 
enough,  for  the  present,  that  the  right  to  be  protected  in 
such  access  has  been  recognized  by  the  legislature.    The 
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remedy  for  an  infringement  of  that  right  will  be  consid- 
ered later.  , 

The  familiar  precedents  found  in  our  own  decisions  for 
recovery  of  damages  against  cities  and  towns,  occasioned 
by  changes  of  a  grade  once  duly  established,  have  their 
foundation  in  statutes  providing  therefor.  Code  Section 
785;  Talcott  Bros.  v.  City  of  Des  Moines,  134  Iowa  113. 

Whether  damages  are  recoverable  for  injuries  which 
are  merely  consequential  upon  the  exercise  of  the  public 
right  to  improve  a  public  way,  is  a  subject  upon  which  there 
is  diversity  of  opinion.  •  Were  the  question  one  of  first  im- 
pression in  this  state,  the  writer  of  this  opinion  would 
strongly  incline  to  the  view  that,  where  the  exercise  of  such 
public  right  naturally  and  necessarily  operates  to  the  ma- 
terial permanent  injury  of  the  adjacent  land,  it  should  be 
treated  as  being,  to  all  intents  and  purposes,  a  ''taking  of 
property  for  public  use,"  compensation  for  which  is  con- 
templated by  the  constitutional  guaranty.  But  the  ques- 
tion is  not  an  open  one  in  this  jurisdiction.  It  was  more 
or  less  directly  passed  upon  in  Creal  v.  City  of  Keokuk,  4 
G.  Greene  47 ;  Bttssell  v.  City  of  Burlington,  30  Iowa  262 ; 
Slatien  v.  Des  Movnes  V,  R>  Co.,  29  Iowa  148;  and  other 
cases,  in  which  the  rule  is  accepted  as  settled.  It  was  more 
fully  considered  and  discussed  in  Talcott  Bros.  v.  City  of 
^  Des  Moines,  134  Iowa  113,  and  the  view  expressed  in  the 
Creal  case,  again  affirmed  l)y  a  majority  of  the  court,  hold- 
ing, in  express  terms,  that  the  liability  of  the  state  or 
municipality  for  injury  to  land  by  the  improvement  of  a 
public  way  does  not  extend  to  or  include  indirect  or  pure!; 
consequential  damages,  but  is  confined,  in  judicial  applica- 
tion, to  the  case  of  property  actually  taken  and  appropriat- 
ed. That  this  rule  works  hardship  in  some  cases  may  be 
easily  believed;  and,  assuming  the  truth  of  the  matters 
pleaded  in  the  petition,  this  case  is  an  illustrative  example 
of  that  fact.    But  roads  are  not  provided  for  the  sole  bene- 
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fit  of  the  property  over  or  along  which  they  are  laid.  They 
are  for  the  use  of  the  general  public,  and  the  law  providing 
for  their  improvement  has  in  view  their  general  public  con- 
venience and  usefulness.  When  first  established,  under 
pioneer  conditions,  they  are  given  comparatively  slight  at- 
tention; but,  with  the  increase  of  population  and  traflSc, 
there  comes  a  correspondingly  increased  demand  and  ne- 
cessity for  road  improvements.  The  necessity  and  proprie- 
ty of  the  improvements,  their  kind,  character,  and  extent, 
and  the  matter  of  their  execution  or  construction,  are  con- 
fided to  such  boards,  officers,  or  agencies  as  the  legislature 
has  provided  for  that  purpose;  and,  in  the  absence  of  any 
provision  for  the  review  of  their  action  upon  appeal  or 
otherwise,  their  finding  and  decision  are  final,  so  long,  at 
least,  as  they  act  in  good  faith,  and  within  the  scope  of  the 
authority  conferred  upon  them.  In  the  dist'harge  of  these 
duties,  they  are  the  arms  or  agencies  of  the  state,  and  are 
clothed  with  the  exemption  which  the  state  itself  enjoys 
against  claims  for  the  damages,  if  any,  resulting  to  the 
individual  citizen  or  property  owner.  SnetJien  v.  Harrison 
Countff,  172  Iowa  81.  And  this  rule  is  held  to  include  claims 
for  damages  against  the  county,  its  ofiScers  and  agents,  even 
for  injuries  occasioned  by  the  negligent  manner  in  which 
those  duties  are  performed.  Snethen  v.  Hart^isan  County^ 
172  Iowa  81. 

The  argument  most  forcibly  and  plausibly  urged  up- 
on our  attention  is  that  plaintiff  has  a  vested  right  of  pas- 
.sage  between  his  premises  and  the  highway ;  that  this  right 
is  property,  and,  as  such,  is  protected  by  the  constitutional 
guaranty  against  subjection  to  public  use  without  compen- 
sation. In  support  of  this  proposition,  counsel  cite  and  rely 
largely  upon  Dallas  Countp  v.  DUlard,  156  Ala.  354  (47  Bo. 
135,  18  L.  R.  A.  [N.  S.]  884),  as  being  directly  in  point. 
An  examination  of  the  case  reveals  that  it  was  decided  un- 
der a  provision  of  the  Alabama  Constitution  by  which  ^^mu- 
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nicipal  and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  property  for  public  use,  shall 
make  just  compensation  *  *  *  for  the  property  taken, 
injured  or  destroyed  by  the  construction  or  enlargement  of 
its  works,  highways,  or  improvements,  which  compensation 
shall  be  paid  before  such  taking,  injury  or  destruction." 
Constitution  Alabama  (1901)  Section  285. 

.  The  Constitution  of  Iowa  provides  only  that  "private 
property  shall  not  be  taken  for  public  use  without  just  com- 
pensation." Constitution  Iowa,  Article  1,  Section  18.  It 
needs  but  this  statement  to  demonstrate  the  inapplicability 
of  the  cited  precedent  to  the  case  at  bar.  Had  we  a  con- 
stitution like  that  which  controlled  the  action  of  the  Ala- 
bama court,  we  should  have  no  difficulty  in  coming  to  a 
like  conclusion.  The  courts  of  Ohio  and  Kentucky  are  in 
line  with  the  Alabama  case;  but,  in  other  jurisdictions 
where  the  constitutional  guaranty  is  limited  to  the  "taking" 
of  property  for  public  use,  the  limitation  of  liability  is  for 
that  which  is  "taken,"  and  does  not  include  damages  for 
injury  which  is  consequential  only.  Discussing  this  ques- 
tion, as  applied  to  street  improvements  which  interfere 
with  access  to  adjacent  property,  it  has  been  said  that: 

"An  original  purchaser  of  an  abutting  lot,  and  all  sub- 
sequent purchasers,  take  with  the  implied  understanding, 
or  as  tacitly  agreeing,  that  the  public  shall  have  the  right  to 
thus  improve  or  alter  the  street  so  far  as  may  be  necessary 
for  its  use  as  a  street,  and  that  they  can  sustain  no  claim 
for  damages  resulting  to  their  lots  or  property  from  the 
impairment  or  destruction  of  such  incidental  rights,  as  a 
mere  consequence  from  the  use  or  improvement  of  the 
streets  as  highways.  Ohio  and  Kentucky  alone,  of  all  the 
courts  of  this  country,  have  denied  such  subordination  of 
these  incidental  rights  to  the  highway  rights  of  the  public. 
The  doctrine  of  the  courts  of  other  states  and  of  the  United 
States  is  that,  so  long  as  there  is  no  application  of  the 
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street  to  purposes  other  than  those  of  a  highway,  or  no  di- 
version of  it  from  street  purposes,  any  changes  of  grade 
made  lawfully  and  in  the  exercise  of  good  faith,  •r  not 
maliciously,  or  for  the  purpose  of  doing  injury  to  the  abut- 
ter, is  not  within  the  constitutional  inhibition  against  tak- 
ing property  without  compensation,  nor  the  basis  for  an 
action  for  damages."  Selden  v.  City  of  JackaoiwiUe,  28 
Fla.  558  (14  L.  R.  A.  8?0). 

See,  also,  Lewis  on  Ehatiinent  Domain,  Section  96. 
Many  other  authorities  to  the  same  general  effect  could  be 
cited,  but  the  rule  is  toa  firmly  established  by  our  own 
precedents  to  require  or  justify  the  prolonging  of  this  opin- 
ion for  their  consideration. 

We  are  united  in  the  opinion  that,  without  further  leg- 
islation on  the  subject,  the  owner  of  land  adjacent  to  an  im- 
proved highway  cannot  maintain  an  action  against  the 
county  or  its  officers  or  agents  for.  the  recovery  of  conse- 
quent damages  for  injury  resulting  to  his  property  by  rea- 
son of  such  improvement. 

It  follows  that  the  ruling  upon  the  demurrer  to  the 
petition  must  be  affirmed.  We  hold,  however,  that,  under 
the  statute  before  referred  to,  plaintiff  is  not  without  right 
to  equitable  relief,  if  it  shall  appear  that  the  grading,  cut- 
ting, or  filling  of  the  road  has  the  effect  to  destroy  or  ma- 
terially impair  the  means  of  egress  and  ingress  which  are 
essential  to  the  convenient  use  and  enjoyment  of  his  prop- 
erty; and,  as  the  cause  must  be  remanded  for  further  pro- 

* 

ceedings  upon  those  items  of  plaintiff's  claim  the  demurrer 
to  which  was  overruled,  the  trial  court  is  directed  to  permit 
him,  if  he  so  elects,  to  amend  his  petition  by  asking  for  ap- 
propriate relief  which  shall  preserve  and  enforce  his  statu- 
tory right  to  convenient  passage  between  the  highway  and 
his  lands  bordering  thereon,  in  such  manner  as  will  be  rea- 
sonably  sufficient  for  the  purposes  of  ingress  and  egress. 
It  is,  therefore,  ordered  that  the  ruling  of  the  trial 
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court  upon  the  demurrer  to  the  petition  be  affirmed,  and 
the  cause  remanded  for  further  proceedings  in  harmony 
with  this  opinion. — Affirmed  and  rema/nded, 

Ladd,  Gatnor,  and  Stevens,  JJ.,  concur. 


Security  Savings  Bank,  Appellant,  v.  J.  H.  Workman  et 

al..  Appellees. 

OOBPOBATION8:    IXnUfttenl  AgrMiiitnt  to  RepwchMe  Stock.    Tie 

unilateral  agreement  of  a  corporation  to  repurchaBe,  under 
named  terms  and  conditions,  stock  which  it  has  sold,  does  not 
ripen  into  an  enforcible  agreement  in  the  hands  of  an  assignee 
uiOU  the  pwnikMer  in  some  maimer  manifestB  an  ejection  to 
avail  himself  of  such  agreement. 

Appeal  from  Dallas  District  ConH, — George  B.  Lynch» 

Judge. 

February  23,  1920. 

Suit  on  a  promissory  note  resulted  in  judgment  against 
the  defendant  Workman  and  foreclosure  of  lien  on  collat- 
eral security,  as  prayed,  and  the  dismissal  thereof  as 
against  the  Globe  Manufacturing  Company.  The  plain- 
tiff appeals. — Affirmed, 

8.  Trevartlien  and  White  d  Clarke,  for  appellant. 

Dugan  d  Dugout,  for  appellees. 

Ladd,  J. — An  employee  of  the  Globe  Manufacturing 
Company,  a  corporation  engaged  in  business,  entered  into  a 
contract  with  the  said  company,  purchasing  1,000  shares 
of  stock,  of  par  value  of  fl.OO  each,  and  executed  his  prom- 
issory note  to  it  therefor  in  the  sum  of  |1,000.  This  stock 
was  retained  by  the  company  as  collateral  security,  in  pur- 
suance of  said  agreement,  which  provided  that: 
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''In  consideration  of  J.  H.  Workman  purchasing  one 
thousand  dollars  (|1,000)  worth  of  stock  in  the  Globe  Mfg. 
Go.  said  company  agrees  to  take  his  note  for  same  for  one 
year  drawing  7  per  cent  interest,  holding  said  stock  as  col- 
lateral security,  with  the  understanding  that  the  dividends 
paid  by  the  Globe  Mfg.  Go.  on  said  stock  shall  apply  first 
toward  paying  the  interest  on  said  note  and  any  balance 
remaining  over  after  paying  said  interest  shall  be  applied  on 
the  principal  of  said  note. 

''It  is  further  understood  that  in  the  event  that  J.  H, 
Workman  ceases  to  be  employed  by  the  Olobe  Mfg.  Go.  of 
Perry,  Iowa,  either  because  of  his  voluntary  resignation  or 
because  of  being  discharged  by  said  company,  that  said 
company  agrees  to  purchase  back  from  him  his  said  one 
thousand  dollars  (|1,000)  worth  of  stock  and  pay  him  for 
same  the  same  amount  that  the  stock  has  cost  him.  In  the 
event  that  he  has  a  bona-flde  offer  from  outside  parties 
which  amounts  to  more  than  what  he  has  actually  paid  for 
the  stock  said  company  is  to  have  the  first  opportunity  of 
purchasing  from  him  said  stock  and  paying  him  for  same 
on  the  same  basis  as  what  he  is  offered  from  other  parties. 
At  all  times  and  in  all  events  in  case  he  desired  to  sell  this 
stock  this  company  is  to  have  the  first  opportunity  of  pur- 
chasing same." 

The  note  was  payable  to  the  company,  and,  shortly  af- 
ter executed,  was  negotiated  by  the  company  to  the  Gitizens 
Trust  &  Savings  Bank.  With  it  were  delivered  the  certifi- 
cate of  stock  and  agreement.  The  note  was  renewed  by  ex- 
ecuting another  for  like  amount  to  the  bank,  and  it,  with 
accompanying  papers,  was  thereafter  transferred  to  plain- 
tiff. In  this  suit,  judgment  was  sought  against  both  de- 
fendants, the  establishment  of  a  lien  for  the  amount  owed 
for  the  stock,  an  order  for  its  sale,  and  the  application  of 
the  proceeds  on  the  judgment.  The  relief  so  asked  was 
granted,  and  plaintiff's  right*  thereto  is  not  questioned. 

Vol.  188  Ia.— 37 
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The  only  complaint  is  of  the  court's  ruling  in  dismissing 
the  petition  as  to  the  Globe  Manufacturing  Company. 
There  was  no  showing  that  plaintiff  was  misled  to  its  dis- 
advantage by  the  payment  of  interest  on  the  note  by  the 
president  of  the  company,  or  by  his  promises  to  take  care 
of  the  note^  or  that  there  was  any  consideration  for  such 
promise ;  and  this  feature  of  the  cause  requires  no  further 
attention.  The  company's  contentions  are  that  the  evidence 
does  not  show  that  the  contract  was  assigned  to  either 
bank;  that,  as  Workman  ceased  to  be  in  its  employment 
in  November,  1916,  and  never  elected  to  sell  the  stock  to 
the  company,  he  is  deemed  to  have  elected  to  retain  the 
same,  and  to  have  waived  the  right  to  be  paid  back  the 
amount  the  stock  cost  him;  and  that  plaintiff,  in  seek- 
ing relief  against  Workman,  elected  to  waive  all  claim 
against  the  Globe  Manufacturing  Company,  The  Globe 
Manufacturing  Company  undertook  ''to  purchase  back  from 
him  (W^orkman)  his  said  one  thousand  dollars  (|1,000) 
worth  of  stock,  and  pay  him  the  same  amount  that  the 
stock  has  cost  him,"  in  event  of  his  being  discharged ;  but 
Workman  did  not  undertake  to  sell  at  that  price  or  any 
other,  nor  at  that  time.  Any  implication  to  the  contrary 
is  obviated  by  the  clauses  following,  giving  the  company 
the  opportunity  to  purchase  by  paying  the  amount  of  a 
bona-fide  offer  of  more  than  the  amount  paid  by  another, 
and  granting  the  company  at  all  times  the  first  opportunity 
to  buy.  Plainly  enough,  the  company  binds  itself  to  pur- 
chase, in  event  of  the  discharge  or  resignation  of  Workman ; 
but  whether  the  latter  shall  sell  is  left  optional  with  him, 
and,  until  he  shall  elect  to  avail  himself  of  the  company's 
agreement  to  buy,  he  retains  the  stock,  subject  to  the  lien 
created  by  the  contract.  In  so  far  as  appears.  Workman, 
though  having  ceased  to  work  for  the  company,  has  not 
indicated  any  purpose  of  availing  himself  of  its  undertak- 
ing to  purchase,  and  still  retains  the  title,  as  stated.    In 
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other  words,  the  agreement,  in  so  far  as  the  sale  of  the 
stock  is  concerned,  amounted  to  no  more  than  an  option 
to  sell;  and,  until  Workman  elected  to  sell,  the  proposed 
purchase  price  did  not  mature,  nor  even  assume  the  dig- 
nity of  an  indebtedness.  Ordinarily,  in  such  a  situation, 
the  stock  must  be  tendered  as  a  condition  precedent  to  the 
recovery  of  the  purchase  price.  Hamilton  v.  Finnegan, 
117  Iowa  623;  Doughty  v.  Law,  178  Iowa  840;  Olsen  v. 
Northern  Steamship  Co.,  70  Wash.  493  (127  Pac.  112) ; 
New  Haven  Trust  Co.  v.  Qaffney,  73  Conn.  480  (47  Atl.  760) ; 
Cabot  V.  Kent,  20  R.  1. 197  (37  Atl.  945) ;  Morris  v.  Veaoh  d 
Co.,  Ill  Ga.  435  (36  S.  E.  753) .  But  Workman  did  not  have 
possession  of  the  stock,  and  therefore  could  not  tender  it, 
as  it  bad  heeai  hypothecated  as  security  with  the  proposed 
purchaser,  and  by  it  transferred,  with  the  evidence  of  the 
indebtedness;  but  this  did  not  obviate  the  necessity  of 
manifesting  his  election  in  some  manner  to  part  with  title, 
according  to  conditions  specified  in  the  agreement,  and 
accept  the  purchase  price  thereunder.  An  option  does  not 
ripen  into  a  contract  until  accepted;  and,  until  Work- 
man had  indicated  his  acc^tance  of  Ae  Olobe  Manufac- 
turing  Company's  proposition  to  buy,  he  retained  title  to 
the  certificate  of  stock,  and  the  company  did  not  become 
liable  for  the  amount  the  stock  cost  him.  The  cause  was 
rightly  decided,  and  the  judgment  is — Affirmed. 

Wbavhr,  C.  J.,  Gaynor  and  Stbvbns,  JJ.,  concur. 


Statb  of  Iowa,  Appellee,  v.  Leon  Cartwright,  Appellant. 

IStAI*:    Objections— Neceflsity  for  Svldence  of  Fact.    An  objection 

1  based  apon  an  alleged  fact  will  be  disregarded,  when  the  record 
is  barren  of  any  evidence  of  such  fact. 

GBQCIHAIi  lAW:    Alibi— Oavtionary  Instructions.    Instructions  to 

2  the  effect  that  an  alibi  is  easily  manufactured,  and  that  the 


580  State  v.   Cartweight.  [188  Iowa 

proofs  pertaining  thereto  should  be  scanned  with  care  and  cau- 
tion, are  proper. 

OBIMINAL   LAW:     Accomplice— ImmilLeient  Eyidence.     Bridence 

3  held  insufficient  to  show  that  the  witness  in  question  was  an 
accomplice;  and,  therefore,  no  occasion  arose  for  Instructing  in 
reference  thereto. 

Appeal  from  Boone  District  Court. — R.  M.  Weight,  Judge. 

novbmbbr  15;  1919. 

Rbhbaring  Denied  February  23,  1920.  ' 

The  defendant  was  indicted  upon  charge  of  malicious- 
ly threatening  to  injure  the  property  of  one  Anna  Carson, 
with  intent  thereby  to  extort  money  from  the  said  Anna 
Carson,  against  her  will.  To  the  charge,  the  defendant 
pleaded  "not  guilty,'*  and,  upon  trial  fo  a  jury,  was  con- 
victed. From  the  judgment  entered  on  the  verdict,  he  ap- 
peals.— Affirmed. 

W,  W.  Ooodykoontz,  for  appellant. 

H.  Jf .  Havner,  Attorney  Qeneral,  F.  C.  Davidson^,  As- 
sistant Attorney  Oeneral,  and  Charles  W.  Lyon,  for  ap- 
pellee. 

Weaver,  J. — The  points  made  by  counsel  for  a  reversal 
of  the  judgment  of  conviction  are  as  follows: 

I.    The  record  shows  that  the  trial  of  the  defendant 
was  begun  on  December  5,  1918.    On  that  day,  a  jury  was 
impaneled  and,  after  the  introduction  of  the  State's  evi- 
dence in  chief,  and  after  a  beginning  had 
^*  Sons'^: "  nece^tj  ^^^  made  upou  the  testimony  for  the  de- 
Sct.*^^*°^  **'    fendant,  the  court  was  adjourned  to  De- 
cember 16,  1918,  because  of  sickness  in  the 
family  of  a  juror.     On  the  date  last  named,  a  further  ad- 
journment was  made  to  December  30,  1918,  because  of  the 
absence  of  jurors.    On  December  30,  1918,  the  defendant  ob- 
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jected  to  proceeding  further  with  the  trial,  because,  after 
the  last  adjournment  of  court,  and  since  the  trial  began, 
one  of  the  members  of  the  trial  jury  had  been  appointed  ad- 
ministrator of  the  estate  of  one  Elliot,  deceased,  and  the 
firm  of  which  J.  R.  Whitaker,  assistant  attorney  for  the 
State,  was  a  member,  was  representing  said  administrator 
in  that  proceeding.  Mr.  Whitaker,  being  present  in  person, 
stated  to  the  court  that  he  had  no  personal  knowledge  of 
the  facts  of  the  matter  referred  to.  The  objection  was  there- 
upon overruled,  and  appellant  assigns  error  thereon. 

There  are  several  good  reasons  why  this  exception  can- 
not prevail ;  and  of  these  we  need  only  suggest  one,  which 
is  that,  so  far  as  the  record  shows,  the  alleged  fact  upon 
which  the  objection  was  based,  does  not  appear  to  have  been 
admitted,  or  any  evidence  thereof  submitted  to  the  court 

II.  Objection  is  also  raised  to  several  paragraphs  of 
the  court's  charge  to  the  jury,  because  they  are  obscure,  if 
not  ambiguous,  and  do  not  clearly  and  distinctly  present  to 
the  jurors  the  simple  essential  questions  upon  which  they 
were  required  to  pass. 

As  to  most  of  these  paragraphs,  counsel  do  not  claim, 
nor  do  we  think  it  can  fairly  be  said,  that,  when  read  with 
an  intelligent  desire  to  ascertain  their  meaning  and  effect, 
they,  or  any  of  them,  state  an  erroneous  proposition  of 
law.  These  instructions  have  special  reference  to  what  is 
meant  by  the  words  "intent,"  "motive,"  and  "malice,"  and, 
if  open  to  any  objection  at  all,  it  is  not  because  they  are  in- 
correct, but  because  the  attempt  to  define  and  illuminate 
the  meaning  of  simple  words  of  common,  everyday  use  tends 
oftener  to  confuse  than  to  help  the  mind  unaccustomed  to 
critical  definition  of  terms.  We  have  read  the  court's 
charge  in  this  respect  with  much  care,  and  we  find  therein 
no  prejudicial  error. 

III.  The  court  gave  an  instruction  upon  the  defense 
of  alibi ;  and  in  so  doing,  made  use  of  the  language  found 
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in  some  of  our  ca«es,  cautioning  the  jury  that  it  is  a  de- 
fense "easily  manufactured/'  and  that  the 
^'  Sm  ?'*caut!oi^  "  pr<x>^s  should  be  "scanned  with  care  and 
agr^JnBtruc-       caution."    That  this  cautionary  instruction 

may  properly  be  given,  has  been  afSrmed  by 
this  court  in  several  cases.  State  v.  Whitheck,  145  Iowa  29. 
41;  State  v.  Worthed,  124  Iowa  408.  The  writer  of  this 
opinion  is  convinced,  however,  that  the  rule  is  a  vicious 
one,  and  ought  to  be  displaced  by  one  more  in  accord  witib 
enlightened  justice.  With  such  an  instruction,  the  defense 
of  alibi,  though  supported  by  an  array  of  witnesses  of  the 
highest  character,  is  sent  to  the  jury  defaced  with  the  stig- 
ma of  judicial  suspicion,  which  is  quite  sure  to  rob  it  of 
all  value  for  him  who  offers  it.  Such,  however,  is  not  the 
view  of  the  court ;  and  the  exception  to  the  charge  in  this 
respect  must  be  overruled. 

IV.  Counsel  argue  that  the  State's  case  rests  upon 
the  testimony  of  an  accomplice,  who  is  not  corroborated,  as 
required  by  law.    This  question  does  not  seem  to  have  been 

raised  or  ruled  upon  in  the  court  below,  and 
**  accomplice  M J '  ^^®®  ^^*'  ^®  ^®  ^^^^  **'  fairly  arise  in  this 

sufficient  eTi-        nogA 
dence.  v-aoc. 

There  appears  to  be  no  evidence  which 
tends  to  show  that  the  boy  Johnson,  to  whom  reference  is 
made  by  counsel,  was  a  confederate  or  accomplice  in  the 
allied  crime.  The  facts,  so  far  as  shown,  are  that  the 
threatening  letter  was  first  seen  tacked  to  a  door  of  Anna 
Carson's  house.  In  it  was  a  warning  to  her  to  enclose  J800 
in  a  bundle,  and  leave  it  by  a  post  at  a  certain  comer  of 
her  lot  before  11  o'clock  of  the  following  Saturday  night. 
Mrs.  Carson  took  the  letter  to  an  officer,  and  it  was  plan- 
ned to  have  her  make  up  a  dummy  package  of  paper,  and 
leave  it  at  the  designated  place,  while  a  watch  was  set  for 
developments.  Soon  after  11  o'clock  of  Saturday  night, 
the  v^atchers  saw  Voyle  Johnson,  a  boy  of  18  years  of  age. 
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approach  the  corner  and  pick  np  the  package^  and  at  once 
arrested  him.  He  said  to  his  captors,  and  testified  on  the 
trial,  that,  on  the  evening  in  question,  he  met  the  appellant 
on  the  streets,  and  appellant  arranged  with  him  first  to 
go  past  the  designated  comer,  and  see  if  there  was  a  pack- 
age there,  and,  if  so,  to  report  to  appellant.  This  he  did, 
and  appellant  then  wished  him  to  get  the  package,  and  di- 
rected him  how  to  approach  the  place;  and  it  was  while 
carrying  out  these  instructions  that  he  was  arrested. 

There  is  no  evidence  that  the  boy  had  any  connection 
with  the  writing  or  sending  of  the  letter,  or  had  any  knowl- 
edge or  notice  of  what  appellant  expected  to  find  in  it.  On 
this  showing,  there  seems  to  be  no  sufficient  ground  for 
treating  the  young  witness  as  an  accomplice,  or  for  ap- 
plying the  rule  as  to  the  testimony  of  accomplices  to  the 
case  made  by  the  State. 

V.  Aside  from  the  question  raised  as  to  the  testimony 
of  an  accomplice,  it  is  not  argued  that  the  verdict  of  guilty 
is  not  supported  by  the  evidence.  Nor,  indeed,  can  it  be. 
If  the  jury  believed  the  State's  witnesses,  a  conviction  was 
inevitable. 

That  a  man  of  average  common  sense,  who  has  main- 
tained a  fair  reputation  among  his  neighbors  for  int^rity 
of  character,  should  have  conceived  and  attempted  to  carry 
out  such  a  harebrained  and  preposterous  criminal  enter- 
prise, hoping  to  elude  detection  and  punishment,  is  almost 
incredible;  and  yet  the  history  of  crime  is  replete  with 
examples  of  like  folly. 

We  find  nothing  in  the  record  upon  which  we  are  au- 
thorized to  disturb  the  verdict,  and  the  judgment  appealed 
from  is — Affirmed. 

Ladd,  C.  J.,  Qatnor  and  Stbvbns,  JJ.,  concur. 
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B,  F.  Sturtbvant  Company,  Appellee,  v.  LeMars  Gas  Com- 
pany, Api>ellant. 

SALES:    Implied  Waxranty'— Reasonable  Fitness.    An  implied  war- 

1  ranty  of  reasonable  fitness  accompanies  the  purchase  of  an  un- 
inspected article  by  a  buyer  who  expressly  makes  known  to  the 
rendor  the  use  to  which  the  article  will  be  put,  and  the  condi- 
tions under  which  it  will  be  operated,  and  who  relies  on  the 
vendor's  skill  and  Judgment. 

SALES:     Divisibility  of  Contract    A  contract  for  the  purchase  of 

2  two  articles,  separately  priced,  and  intended  for  separate  and 
independent  use,  is  divisible,  even  though  both  articles  were 
delivered  together,  under  one  acceptance,  and  at  an  aggregate 
price. 

SALES:    Election  of  Bemedies— Bescisfilon  (?)  or  Damages  (7)    A 

3  buyer  may  rescind  for  breach  of  warranty,  or  may  retain  the 
article  and  sue  for  damages  consequent  on  the  breach. 

Appeal  from  Ph/mouth  District  Court. — 0,  0.  Bbadlby, 

Judge. 

February  23,  1920. 

Action  on  account  for  merchandise  sold  and  delivered 
by  plaintiff  to  defendant.  Defendant  pleaded  rescission  of 
the  contract  as  to  a  part  of  the  machinery,  and  claimed 
damages  on  account  of  defects  in  a  part  thereof.  There 
was  a  directed  verdict  for  plaintiff,  and  defendant  appeals. 
— Reversed. 

Nelson  Miller,  for  appellant. 

McDuffie  &  Keenan  and  J.  V.  Sammis,  for  appellee. 

4 

Stevens,  J. — I.  Plaintiff,  a  corporation,  manufactures 
and  sells  certain  kinds  of  machinery,  used  in  artificial  gas 
plants.     The  defendant  corporation  owns  and  operates  a 

gas  plant  at  LeMars,  Iowa.    Plaintiff  alleg- 
^'  pited  ^yarranty :  ^  ^^  ^^®  petition  that,  on  or  about  Septem- 
MsS!'"''^^*  "'     ^^^  28,  1915,  it  sold  and  delivered  to  the  de- 
fendant, at  LeMlarB,  Iowa,  ^'One  No.  1  steel 
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pressure  blower,  with  steel  plate  sub-base  and  motor,  110 
volts,  60  cycles,  right-hand  up-blast  discharge,  at  the 
agreed  price  of  |91 ;  also,  one  No.  4  special  extra  heavy  gas 
blower  and  motor,  110  volts,  60  blower  and  motor,  to  be  re- 
*  paired  by  plaintiff,  and  cycles,  at  the  agreed  price  of  |380, 
and  amounting  in  the  aggregate  to  the  sum  of  |471 ;"  and 
that  payment  has  been  refused  by  defendant. 

For  answer,  defendant  admitted  the  purchase  and  de- 
livery of  the  machinery  described,  but  avers  that  the  No.  4 
gas  blower  and  motor  were  purchased  for  use  in  its  gas 
plant;  that,  before  ordering  same,  defendant  fully  advis- 
ed plaintiff  of  the  kind  of  machinery  required,  the  condi- 
tions under  which  it  would  be  operated,  and  the  purpose 
for  which  it  was  to  be  used;  that  plaintiff  manufactured 
tile  blowers  and  motors  and  represented  that  th^  had  ex- 
pert knowledge  of  the  same,  that  the  machinery  delivered 
would  do  the  work  for  which  it  was  desired,  and  that  it 
was  suitable  and  well  adapted  thereto;  but  that,  'Vhen 
said  machinery  was  delivered,  and  the  operation  of  the 
'  same  began,  without  any  fault  or  n^lect  of  the  defendants 
the  said  machinery  utterly  failed  to  do  said  work;  that  it 
could  not  sustain  an  even  pressure  for  sufSdent  length  of 
time,  would  vibrate  and  shake  and  get  out  of  repair,  so  as 
to  make  the  operation  of  the  same  impractical ;  that  it  waa 
not  reasonably  fit  or  adapted  to  do  said  work,  or  to  do  the 
work  for  which  it  waa  built;  that  said  motor  and  blower 
in  operation  would  shake  and  vibrate  so  that  it  tore  itself 
to  pieces;  that  the  coupling  or  connecting  parts  between 
the  motor  part  and  the  blower  part  of  said  machine  would 
go  to  pieces,  and  could  not  be  kept  intact  for  more  than  a 
short  period  at  a  time,  necessitating  shutdowns  for  repairs ; 
that  it  did  not  run  smoothly  and  evenly,  but  sometimes 
would  run  at  a  high  speed,  and  then  die  down  to  almost  no 
speed  at  all,  and  barely  keep  itself  in  operation;  that, 
through  such  defective  and  intermittent  operation,  it  could 
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not  and  did  not  sustain  or  maintain  a  pressure  on  defend- 
ants' generator  for  which  it  was  purchased;  that  said  ma- 
chinery.  could  not  be  used  by  the  defendants,  because  of 
said  defects  in  operation,  and  they  were  compelled  to  pro- 
cure other  machinery  to  do  the  work  for  which  it  was  or- 
dered.'' 

Defendant  further  allege  that,  after  requesting  and 
demanding  that  plaintiffs  put  the  No.  4  blower  and  motor 
referred  to  in  petition  in  a  condition  to  do  the  work  re- 
quired, and  their  refusal  to  do  so,  it  rescinded  the  contract, 
and  returned  same  to  plaintiffs.  ' 

In  a  separate  count  of  plaintiff's  answer,  and  by  war 
of  counterclaim,  it  alleged  that,  on  about  April  6,  1914,  it 
purchased  a  No.  4  turbine  engine  and  gas  blower  of  plain- 
tiff, at  an  agreed  price  of  f385;  that,  before  receiving 
same,  defendants  informed  plaintiff  fully  of  the  purpose  for 
which  same  was  wanted,  the  work  required,  and  the  condi- 
tions under  which  it  would  be  operated;  that  they  were 
a  public  service  corporation,  engaged  in  selling  gas  for 
heating,  lighting,  and  power  purposes ;  that  they  consulted 
with  plaintiffs,  and  were  advised  thereby  that  said  machin- 
ery was  suitable  to  do  the  work  required;  that  it  would 
run  smoothly  and  evenly,  and  was  well  adapted  to  the 
work  for  which  it  was  built  and  intended :  but  defendant 
avers  that  it  did  not  run  smoothly  and  evenly ;  that  it  fail- 
ed  to  do  the  work  for  which  it  was  purchased;  that  it 
would  shake,  vibrate,  and  pound  so  fiercely  that  it  contin- 
ually tore  itself  to  pieces,  getting  out  of  repair,  and  re- 
quiring frequent  shutdowns  on  account  thereof;  that  the 
same  wholly  failed  to  do  the  work  for  which  it  was  pur- 
chased, without  fault  or  neglect  on  the  part  of  the  defen3- 
ants ;  that  it  was  not  reasonably  fit  or  adapted  to  the  work 
for  which  it  was  intended;  that  defendant  frequently  re- 
quested plaintiff  to  place  same  in  repair,  which  it  failed  to 
4o ;  that  the  defects  in  said  machinery  were  concealed,  and 
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not  known  to  defendant  until  about  four  months  after  it 
was  installed,  when  it  was  manifested  by  the  manner  of  its 
operation.    It  therefore  asks  judgment  for  damages. 

As  alleged  in  defendant's  answer,  the  No.  4  blower  and 
motor  therein  described  were  received  by  defendant  on  De- 
cember 31,  1915,  and  returned  in  March,  1916.  The  No.  1 
blower  and  motor  proved  satisfactory,  ^and  were  retained 
by  defendant. 

For  reply  to  the  allegations  of  defendant's  answer, 
plaintiff  admitted  the  sale  and  deliveiy  of  the  turbine  en- 
gine and  blower,  and  that  it  was  paid  $386  therefor.  They 
allege  that  same  was  improperly  and  unskillfully  installed 
and  operated  by  defendant;  that  defendant  has  retained 
said  machinery  without  complaint,  and  has  thereby  waived 
its  claim  for  damages,  and  is  estopped  to  plead  or  prove  any 
of  the  allegations  of  its  counterclaim ;  that  the  No.  4  gas 
blower  and  motor  last  purchased  were  improperly  and  un- 
skillfully installed,  upon  an  insufficient  foundation;  that 
defendant  n^ligently  and  wrongfully  altered  parts  of  the 
machinery,  and  unskillfully  handled  and  operated  said 
machine;  and  that,  if  it  failed  to  work,  it  was  due  to  the 
negligence,  unskillfulness,  and  incompetency  of  defendant, 
and  to  no  defect  in  the  machinery.  At  the  conclusion  of 
plaintiff's  evidence,  a  motion  was  offered  by  plaintiff  for  a 
directed  verdict,  which  was  sustained. 

.The  principal  points  made  by  plaintiff  in  its  motion, 
and  in  argument  in  this  court,  are  as  follows:  (a)  That  all 
of  said  machinery  was  sold  and  delivered  without  warranty, 
express  or  implied;  (b)  that  the  evidence  offered  wholly 
failed  to  sustain  the  all^ations  of  defendant's  answer;  (c) 
that  the  No.  4  motor  and  blower  were  not  defective,  and 
were  reasonably  suitable  and  fit,  when  properly  operated, 
for  the  purpose  intended;  (d)  that  the  contract  for  the 
purchase  of  the  No.  1  steel  pressure  blower  and  motor  and 
the  No,  4  blower  and  motor  was  entire  and  indivisible; 
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that  only  a  portion  of  the  machinery  has  been  returned; 
and  that  defendant  has  not  been  placed  m  statu  quo,  and 
no  rescission  of  the  contract  is,  therefore,  shown;  (e) 
that  defendant  retained  the  machinery  r^erred  to  in  de- 
fendant's counterclaim,,  without  offer  to  make  return  there- 
of, and  without  complaint,  since  it  was  delivered,  and  is  es« 
topped  to  claim  digmages  on  account  thereof;  and  that  the 
evidence  wholly  fails  to  sustain  the  counterclaim. 

The  contract  for  the  purchase  of  all  the  machinery  in 
question  is  made  up  of  various  letters  written  by  the  re- 
spective parties  hereto,  and  covering  a  long  period  of  time. 
On  account  of  the  number  and  extent  thereof,  and  deeming 
it  unnecessary  to  a  proper  dedsion  of  the  only  question 
presented  for  review,  we  refrain  from  setting  out  this  cor- 
respondence. It  appears,  however,  from  a  careful  read- 
ing thereof,  that  the  order  for  each  separate  unit  was  for- 
warded, and  finally  accepted  by  plaintiff,  after  being  fully 
advised  of  the  use  defendant  desired  to  make  thereof,  the 
conditions  under  which  it  would  be  operated,  and  after  the 
submission  by  plaintiff  of  drawings  and  plans,  illustrating 
the  machinery,  and  recommendations  as  to  its  adaptabili- 
ty for  the  purpose  intended.  Defendant  seems  to  have  care- 
fully explained  working  conditions,  and  sought  and  receiv- 
ed the  counsel  and  advice  of  plaintiffs  as  to  the  kind  of  ma- 
chinery required.  The  machinery  delivered  was  selected 
and  recommended  by  plaintiff,  and  purchased  by  defendant 
without  previous  opportunity  for  inspection.  What  con- 
stitutes an  implied  warranty,  and  when  same  will  arise,  has 
frequently  been  the  subject  of  discussion  and  decision  by 
this  court.  The  doctrine  is  well  stated  in  American  P.  P. 
Co,  V.  American  P.  A.  Co.,  172  Iowa  139,  at  162,  as  follows : 

^^The  distinction  between  the  cases  in  which  a  warran- 
ty is  implied  and  where  it  is  not  implied  is  that,  in  one 
case,  a  person  buys  a  distinct  thing,  an  exact  article,  and 
gets  the  thing  he  bargained  for.    He  cannot  complain  that  it 
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does  not  accomplish  the  purposes  for  which  he  purchased 
it;  although  he  communicafed  that  purpose  to  the  seller.  In 
such  cases,  he  takes  his  own  risk  as  to  the  fitness  of  the 
thing  for  the  intended  purpose,  and  no  warranty  is  im- 
plied. This  rests  upon  the  thought  that  no  one  can  com- 
plain of  another,  or  charge  him  with  fault,  who  gives  to 
him  the  exact  (thing  which  he  bargained  to  give,  although  it 
is  not  fit  for  the  purposes  for  which  the  purchaser  bought 
it.  The  other  class  of  cases  is  where  one  buys  an  article, 
to  be  used  for  a  certain  purpose,  and  the  seller  undertakes 
to  furnish  him  the  article  required.  There  is,  in  such  a 
case,  an  implied  warranty  that  it  is  fit  for  the  purposes  for 
which  it  is  bought.  The  rule  is  laid  down  generally  that, 
where  a  known,  described,  and  definite  article  is  ordered  of 
a  manufacturer,  although  it  is  said  to  be  required  by  the 
purchaser  for  a  particular  purpose,  still,  if  the  known,  de- 
fined, and  described  thing  be  actually  supplied,  there  is  no 
warranty  that  it  shall  answer  the  particular  purpose  in- 
tended by  the  buyer.  The  distinction  is  between  the  manu- 
facture and  supply  of  an  article  to  satisfy  a  required  pur- 
pose, and  the  manufacture  or  supply  of  a  ^specified,  de- 
scribed, and  defined  article.  In  one  case,  there  is  an  im- 
plied warranty ;  and  in  the  other,  there  is  none." 

See,  also,  Blachmore  v.  Fairbanks,  Morse  d  Co.,  79 
Iowa  282;  Davis  d  Sans  p.  Sweeney,  75  Iowa  45;  Check- 
rower  Co.  v.  Bradley  d  Co.,  105  Iowa  537 ;  Parsons  B.  (7.  d 
8.  F.  Co.  V.  MaHmger,  122  Iowa  703 ;  Heath  v.  Alhrook,  123 
Iowa  559;  Conkling  v.  Standard  Oil  Co.,  138  Iowa  596; 
Loxtercamp  v.  Lininger  Imp,  Co,,  147  Iowa  29;  Pew  Co, 
V.  Karley  d  Titsenor,  154  Iowa  559 ;  Pew  Co.  v.  Karley  d 
Titsenor,  168  Iowa  170. 

We  think  that,  from  the  facts  diown,  a  warranty  may 
be  implied  that  the  machinery  was  suitable  and  reasonably 
fit  for  the  purpose  intended.  Evidence  offered  on  behalf  of 
defendant  tended,  to  some  extent,  to  show  that  none  of 
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the  machinery,  except  the  small  motor  and  blower^  which 
are  not  complained  of,  was  reasonably  fit  or  suitable  for 
the  purpose  intended.  Whether  its  failure  to  do  the  work 
was  due  to  defects  in  the  machinery  or  to  the  unskillfulness 
and  incompetency  of  defendants  in  the  installation  and 
operation  thereof,  is  a  question  with  which  we  have  nothing 
to  do.  We  have  only  to  determine  whether,  upon  the  record 
made,  the  court  erred  in  sustaining  plaintiff's  motion  for  a 
directed  verdict. 

II.  But  plaintiff  also  contends  that  the  contract  for 
the  machinery  described  in  its  petition  is  entire  and  in- 
divisible; that  the  order  therefor  was  accepted  in  the  same 

letter,  and  the  machinery  delivered  and  re- 
2.  Sales:  divisi-     ceived  by  defendant  at  the  same  time;  and 

bility  of  con-  ,     .      ,        «   .,.  .  .  it       ^   ^l 

tract  that,  by  failing  to  return  all  of  the  ma- 

chinery, plaintiff  has  not  been  placed  in 
statu  quo,  and  defendant  cannot,  therefore,  rely  upon  a 
rescission  of  the  contract.  It  is  not  claimed  by  appellant 
that  the  No.  1  blower  and  motor,  which  were  not  returned, 
were  defective,  or  not  adaptable  or  fit  for  the  use  intended. 
The  question-  is,  ordinarily,  largely  a  matter  of  intention. 
The  units  were  to  be  used  separately  and  independently; 
and  it  appears  from  the  correspondence  between  the  par- 
ties that  the  units  were  separately  priced,  and  that  the  de- 
livery thereof,  together,  was  not  for  the  purpose  of  carry- 
ing out  any  part  of  the  agreement  or  contemplated  pur- 
pose of  the  parties.  Plaintiff,  in  its  petition,  sets  out  the 
separate,  agreed  value  of  the  respective  units,  and  the  only 
place  in  the  correspondence  in  which  the  aggregate  price  is 
mentioned,  is  in  the  letter  accepting  the  order.  The 
amount  therein  named  is  the  sum  of  the  respective  prices 
previously  quoted  for  the  two  units. 

The  only  basis  of  plaintiff's  claim  that  the  contract 

Vas  entire  and  inseparable  is  that  the  final  acceptance  of 

the  two  orders  was  made  at  the  time,  and  fixed  an  aggregate 
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price,  and  that  the  units  were  delivered  together.  It  has 
often  been  held  that  a  c<(ntract  is  not  entire  and  indivisible 
because  embraced  in  one  instrument  (Strcuua  v.  Y eager,  48 
Ind.  App.  448  [93  N.  E.  877]  f  Edgerton  v.  Power,  18 
Mont  360  [45  Pac.  204]),  and  that  it  is  not  necessarily 
severable  because  embraced  in  more  than  one  instrument. 
^prigg's  Admr.  v.  Rutland  R.  Co,,  77  Vt.  347  (G9  Atl. 
143) ;  Waldron  v,  Canadim  Pac.  R.  Co.,  22  Wash.  253  (60 
Pac.  653).  Referring  to  this  question,  the  court,  in  Pacific 
Timber  Co.  v.  Iowa  W.  A  P.  Co.,  135  Iowa  308,  said : 

''As  a  general  rule,  it  may  be  said  that  a  contract  is 
entire,  when,  by  its  terms,  nature,  and  purpose,  it  contem- 
plates and  intends  that  each  and  all  of  its  parts  and  the 
consideration  shall  be  common,  each  to  the  other,  and  'in- 
terdependent.' On  the  other  hand,  it  is  the  general  rule 
that  a  severable  contract  is  one  in  its  nature  and  purpose 
susceptible  of  division  and  apportionment.  The  question 
whether  a  given  contract  is  entire  or  separable  is  very  large- 
ly one  of  intention,*  which  intention  is  to  be  determined 
from  the  language  the  parties  have  used,  and  the  subject 
matter  of  the  agreement.  The  divisibility  of  the  subject 
matter  or  the  consideration  is  not  necessarily  conclusive 
though  of  aid,  in  arriving  at  the  intention." 

ffee,  also,.  Murphy  v\  Williamson,  180  Iowa  291 ;  Unit 
ed  States  Tr.  Co.  v.  Incorporated  Tovm  of  Guthrie  Center 
181  Iowa  992;  Quarton  v.  Ameriam  La/u>  Book  Co.,  143 
Towa  517;  Bamberger  Bros.  v.  Burrows,  145  Iowa  441 
^prigg^s  Admr.  v.  Rutland  R.  Co.,  supra;  Straus  v.  Y eager, 
supra;  Steams  Salt  d  Lbr.  Co.  v.  Dennis  Lbr.  Co.,  188 
Mich^.  700  (2  A.  L.  R.  638,  and  note). 

The  witnesses  on  behalf  of  defendant  went  into  consid- 
erable detail  in  describing  the  machinery  referred  to  in 
plaintiflPs  petition  and  defendant's  counterclaim,  and  in 
pointing  out  the  defects  therein,  as  well  as  its  inadaptabili- 
ty for  the  purpose  intended.    It  will  serve  no  good  purpose 
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for  the  court  to  review  this  eyidence,  further  than  to  say 
that^  in  our  opinion,  it  was  sufficient  to  make  out  a  prima- 
facie  case  for  defendant,  and  entitled  it  to  have  the  iaanes 
submitted  to  the  jury,  ft  \b  true  that  some  considerable 
time  elapsed  before  defendant  returned  the  blower  and  mo- 
tor; but,  during  the  intervening  period,  there  was  corres- 
pondence between  the  parlies,  and  a  representative  of  plain- 
tiff, at  the  demand  of  defendant,  visited  LeMars,  and  under- 
took to  operate  the  machinery  and  place  it  in  condition  to 
do  the  work  required.  We  cannot  say,  as  a  matter  of  law, 
that  defendant  did  not  return  the  machine  within  a  rea- 
sonable time. 

The  contract  was  divisible,  and  defendant  could  not 
properly  rescind  the  same,  so  far  as  it  applied  to  the  smaller 
machine,  nor  waB  it  estopped  by  anything  appearing  in  the 

record  to  set  up  a  claim  for  damages  on  ac- 
'  election  of  rem  count  of  the  alleged  defects  in  the  turbine  « 
sion  (7)  or        engine  and  blower  purchased  in  1914.     It 

had  an  election  of  remedies.  It  could  ei- 
ther return  the  machinery  and  recover  the  purchase  price,  if 
paid,  or  it  could  retain  the  same  and  sue  for  damages.  It 
elected  to  do  the  latter.  Without  expressing  an  opinion 
upon  the  merits  of  defendant's  claims,  we  think  the  issues 
should  have  been  submitted  to  the  jury.  For  this  reason, 
the  judgment  of  the  court  below  is — Reversed, 

Weaver,  C.  J.,  Ladd  and  Gaynor,  J  J.,  concur. 


City  Bank  of  Mitchbllvillb  et  al.,  Appellees,  v.  L.  O.  Air 

CORN  et  al..  Appellants. 

TBIAIi:    Instructions — Combining  Defense  and  Avoidance.    Conflict 
1    does  not  necessarily  result  from  presenting  defendant's  defense 
and  plaintiff's  avoidance  thereof  in  one  and  the  same  instmo- 
tlon. 
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ESTOPPEL:     Faflure  to  Show  Prejudice,     Pleading  estoppel  and 

2  proving  all  elements  thereof  except  prejudice  avails  nothing. 
So  held  where  plaintiff  pleaded  that,  owing  to  reliance  on  a 
guaranty,  he  had  failed  to  institute  bankruptcy  proceedings 
against  the  principal  debtor,  but  failed  to  prove  that  he  would 
have  realized  anything,  had  he  instituted  such  proceedings. 

APPEAL  AKD  ESBOB:    Scope  of  Review— Reversal  in  Any  Event. 

3  I^inciple  recognized  that,  when  there  must  be  a  reversal  in 
any  event,  the  court  will  not  express  an  opinion  on  an  assign- 
ment on  which  the  court  may  not  be  able  to  agree. 

APPEAL  AJn>  ESBOR:    Qrdev  of  Argument— Abuse  of  Discretion. 

4  Error  in  regard  to  the  order  o£  arguments  will  not  effect  a  re- 
versal, in  the  absence  of  a  showing  of  abuse  of  discretion  and 
consequent  prejudice. 

TRIAL:    Argument— Opening  and  Closing.    Defendant  has  the  right 

5  to  open  and  close  the  argument,  when  defendant  (1)  confesses 
and  (2)  pleads  affirmative  avoidance,  and  plaintiff  (1)  denies 
and  (2)  pleads  estoppeL 

Af>pe(U  from  Polk  District  Court. — Thomas  J.  Quthmb, 

Judge. 

March  10, 1920. 

Emma  Alcorn,  in  writing,  guaranteed  a  promigaory 
note  made  by  L.  O.  Alcorn.  She  defends  that  her  guarantee 
was  not  to  be  effective  until  it  was  approved  by  L.  O.  Al- 
corn, and  that  no  such  approval  was  had.  The  plaintiff 
urges  that  Emma  is  estopped  to  make  this  defense.  Judg- 
ment went  against  the  guarantor,  and  she  appeals. — Re- 

Miles  d  Steele,  Clark,  Byers  d  Hutchinson,  H.  N.  Han- 
sen, and  Roe  P.  Thompson,  for  appellant. 

Stipp,  Perry,  Bannister  d  Starzinger,  for  appellees. 

Salingbr,  J. — I.  The  complaint  that  the  court  refused 
to  give  Instruction  1,  offered  by  defendants,  is  suiBdently 
answered  by  pointing  out  that  the  very  words  of  said  of- 

VOL.   188  lA. — 88 
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fered  instraction  may  be  found  in  part  of  Instraction  7^ 
given  by  the  court. 

II.  The  first  part  of  Instruction  7  charges  that  Emma 
Alcorn  should  have  the  verdict,  if  she  has  established  her 
claim  that  her  guaranty  was  not  to  be  effective  until  it  had 

the  approval  of  L.  O.  Alcorn.     It  is  com- 

^SSmVw^"    plained  that   Instruction  7  is  in  conflict 

ISS  ^awfdaiice.    with  itself,  because  it  is  further  charged 

therein  that,  if  plaintiff  has  proven  the  es- 
toppel alleged  by  it,  it  should  have  the  verdict.  We  can 
see  no  conflict.  In  effect,  the  instruction  as  a  whole  is  that, 
if  defendant  establishes  her  claim,  she  must  have  the  ver« 
diet,  unless  plaintiff  has  established  an  avoidance  to  that 
claim.  It  amounts  to  telling  the  jury  that  proving  the  af- 
firmative defense  -makes  a  prima-|acie  case  for  defendant, 
but  that  this  case  is  overcome  if  it  is  found  that  defendant 
has  lost  the  right  to  urge  this  defense. 

III.  The  plaintiff  averred  that,  in  reliance  upon  the 
guaranty  executed  by  Emma  Alcorn,  it  allowed  the  time 
to  lapse  wherein  it  might  have  instituted  bankruptcy  pro- 
ceedings against  the  principal  maker  of  the 

2.  bstopml:  ^       note,  L.  O.  Alcorn;  that  it  would  have  in- 

fUlnre  to  show  ' 

prejadtee.  stituted  said  proceedings  in  due  time,  if  it 

had  not  been  for  such  reliance,  and  that, 
therefore,  Emma  Alcorn  is  estopped  to  repudiate  her  guar- 
anty. It  is  complained  there  is  no  evidence  that  justifies 
the  submission  of  this  issue.  Let  us  assume,  for  the  sake  of 
the  argument,  that  there  was  this  reliance,  and  that,  there- 
fore, no  bankruptcy  proceedings  were  instituted.  But  does 
that  furnish  a  basis  for  the  estoppel  urged?  An  estoppel 
is  not  favored  in  the  law,  and  strict  proof  of  all  its  elements 
is  demanded.  Baldwin  v.  Lotoe,  22  Iowa  367 ;  Anfenson  v. 
Banks,  180  Iowa  1066.  In  cases  other  than  those  involving 
inconsistent  conduct  in  court,  there  is  no  estoppel  unless 
there  be  prejudice  shown.    It  is  not  enough  that  the  bank 
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was  induced  not  to  ingtitnte  the  bankruptcy  proceedings, 
but  there  muBt  be  some  evidence  that  something  was  lost  by 
failing  to  institute  them.  If  there  be  any  evidence  on  the 
subject  at  all,  it  indicates  that  L.  O.  Alcorn  was  so  hope- 
lessly insolvent  that  the  institution  of  bankruptcy  proceed- 
ings would  have  gotten  the  bank  nothing,  except  an  oppor- 
tunity to  pay  court  costs  and  attorney  fees.  At  any  rate, 
there  is  absolutely  no  evidence  that  the  bank  would  have 
realized  anything  whatever  by  means  of  such  proceedings. 
True,  it  can  be  gathered  from  testimony  of  Emma  Alcorn 
that,  if  L.  O.  were  given  enough  time,  he  might  do  some- 
thing for  his  creditors.  It  may  be  loosely  said  that,  if 
enough  time  be  given  anyone  who  is  utterly  insolvent,  he 
may  acquire  property.  The  fact  remains  that,  putting  it 
at  its  mildest,  there  is  no  evidence  that,  if  plaintiff  had  in- 
stituted the  bankruptcy  proceedings,  that  it  would  have 
been  one  penny  better  off.  It  follows  that,  though  it  re- 
frained from  instituting  these,  in  reliance  upon  the  conduct 
of  Emma  Alcorn,  there  is  no  evidence  of  prejudice.  It  fol- 
lows, in  turn,  the  court  should  not  have  submitted  said  es- 
toppel in  that  state  of  the  evidence. 

IV.    The  appelant  asked  the  submission  of  two  inter 
rogatories,  to  wit; 

'^(1).  Was  it  the  understanding  and  intention  of  de 
fendant  Emma  Alcorn  that  the  written  guarantee  referred 
to  in  plaintiff's  petition  should  be  presented  to  L.  O.  Al- 
corn, and  his  approval  and  consent  thereto 
8.  afpbal  AMD        secured  before  the  same  should  have  force 
S"miew?^    and  effect  ?'' 

▼enal  in  ftny 

event  "(2)  Do  you  find  that  the  Written  guar- 

anty referred  to  in  the  petition  was  signed 
by  Emma  Alcorn,  with  the  understanding  and  promise  on 
the  part  of  plaintiff's  representative  that  same  should  be 
presented  to  L.  O.  Alcorn  for  his  consent  and  approval?" 
The  court  declined  to  give  either,  and  this  action  is 
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complained  of.  We  might  not  all  be  agreed  on  whether  it 
was  or  was  not  error  to  refuse  the  submission  of  these  in- 
terrogatories. See  King  v.  Chicago,  R.  /.  d  P,  B.  Co.,  186 
Iowa  1227.  Since  there  must  be  a  reversal  in  any  event, 
we  will  follow  the  rule  laid  down  in  State  v.  Asbury,  172 
Iowa  606,  many  times  approved  since,  and  not  pass  upon 
this  point  on  this  appeal. 

V.  Appellant  asserts  she  had  the  burden  of  proof,  and 
that,  therefore,  it  was  error  to  deny  her  the  opening  and 
closing  of  the  argument.    If  it  was  error,  an  error  in  regard 

to  the  order  of  the  arguments  is  not  revers- 

4.  AppiAL  AHD        ible,  unless  it  appears  there  was  an  abuse 

of  argument:      of  discretion  in  what  is  a  mere  matter  of 

aDQM  OT  uU* 

cietioii.  practice,  and  that  therefrom  prejudice  has 

resulted.  We  do  not  think  there  was  any 
abuse  of  discretion.  Farmer  v,  Norton,  129  Iowa  88 ;  Pres- 
ton V.  Walker,  26  Iowa  205,  208 ;  A8hv)orth  v.  Grubhe,  47 
Iowa  353 ;  Shaffer  v.  Dea  Moines  Coal  &  H.  Co.,  122  Iowa 
288. 

In  view  of  a  retrial,  we  think  it  not  amiss  to  add  that, 
if  the  r^ord  remains  the  same,  the  defendant  should  be  al- 
lowed the  opening  and  closing.    The  signing  of  the  note  is 

admitted  by  the  defendants ;  so  is  the  sign- 
0.  TViUb:  afgv-      ing  of  the  guaranty.    The  defense  is  an  af- 

ment:  openisg         °  a  ^ 

and  closing.        firmative  one,  to  wit,  that  the  guaranty  was 

to  be  efiFective  only  if  approved  by  L.  O.  Al- 
corn, and  that  he  had  failed  to  approve  it.  This  the  bank 
meets  with  both  a  denial  and  an  aiBrmative  allegation, 
urging  an  estoppel.  We  are  of  opinion  that,  since  defend- 
ants made  the  first  affirmative  plea,  and  had  the  burden  of 
proving  it,  the  right  to  open  and  close  is  not  taken  away 
because  this  affirmative  plea  is  denied  and  is  met  with  an 
affirmative  plea  upon  which  the  plaintiff  had  the  burden. 
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For  having  submitted  the  issue  of  estoppel^  tiie  judg- 
ment below  must  be  and  is — Reversed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


John  DeBok,  Appellee,  v.  T.  C.  Doak,  Appellant 

WATEBS  AKD  WATEB0OUBSE8:  Waste  of  Subterranean  Fer- 
colatiiig  Waters.  Injunction  will  lie  to  restrain  the  unneceBsary 
waste  of  subterranean  percolating  waters,  to  the  injury  of  a 
lower  landowner;  especially  is  this  so  where  the  lower  pro- 
prietor needed  such  waters  for  human  consumption.  So  held 
where  the  upper  proprietor,  who  was  drawing  off  the  water 
through  a  syphon,  was  required  to  reduce  the  size  of  his  pipe, 
and  to  construct  tanks  to  hold  the  water  for  hog  wallows. 

Appeal  from  Madison  District  Court — ^Lobin  N.  Hatb^ 

Judge. 

March  10,  1920. 

The  plaintiff  complained  of  an  alleged  injury  caused 
him  by  a  diversion  of  water  on  part  of  defendant.  He  pray- 
ed injunctive  relief,  and  the  relief  prayed  was,  in  part, 
granted.    Defendant  appeals. — Affirmed. 

John  A.  Ouiher,  W.  T.  Chiiher,  and  Berry  d  Watson^  for 
appellant. 

A.  W.  WUkinson,  PhU  B,  Wilkinson,  and  J.  P.  Steele, 
for  appellee. 

Salinger,  J. — I.  In  the  errors  relied  on  for  reversal, 
defendant,  appellant,  asserts  that  he  had  an  abundant  sup- 
ply of  clear,  cool  water  "flowing  from  his  ground  in  his 
pasture  for  his  live  stock,"  and  that  the  court  held  he  was 
entitled  to  take  all  the  water  he  needs  for  the  fullest  en- 
joyment and  usefulness  of  his  land,  as  land.    He  continues 
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his  stocky  or  for  any  proi>er  use  in  operating  his  farm. 
Express  permission  is  given  defendant  to  use  water  for 
freshening  the  water  in.  his  tanks,  and  to  cleanse  the  same- 
The  court  was  of  opinion  that,  instead  of  permitting  wa- 
ter to  flow  on  the  ground,  and  run  down  the  branch  or 
stand  along  the  branch  for  the  purpose  of  furnishing  hogs 
with  water  and  wallows,  defendant  should  construct  a  tank 
or  other  receptacle  for  such  water,  and  thus  create  his 
pools  or  wallows  and  drinking  supply  without  permitting 
the  water  to  flow  over  the  ground,  as  it  is  now  flowing ;  in 
one  word,  that  drinking  water  for  hogs  and  for  wallows 
is  to  be  obtained  by  some  means  that  will  take  the  over- 
flow from  the  horse  and  stock  tank  on  without  its  being 
needlessly  absorbed  by  the  soil  or  exhausted  by  evaporation. 
These  are  in  the  nature  of  findings,  and,  one  might  almost 
say,  recommendations.  What  was,  in  strictness,  the  de- 
•  cretal  order  restrains  defendant  from  permitting  "the  wa- 
ter from  his  syphon  or  tank  to  overflow  or  run  upon  the 
ground  down  the  branch  in  such  a  manner  as  to  be  taken 
up  by  the  soil  and  unduly  evaporated^  during  extreme 
weather."  And  he  is  perpetually  enjoined  "from  permit- 
ting the  water  taken  from  said  spring  by  use  of  the 
8^'phon  or  otherwise  from  escaping  from  said  pipes  or  from 
overflow  from  his  tanks  in  such  a  manner  as  to  create 
pools  or  ponds  or  hog  wallows  for  his  hogs  upon  the 
ground.''  We  think  we  are  wholly  within  bounds  in  saying, 
and  in  repeating,  that  it  has  not  been  made  as  easy  as  it 
might  be  to  determine  in  just  what  way  the  action  below 
has  int^ered  with  the  defendant.  In  our  best  judgment,  it 
is  a  fair  analysis  of  that  action  that  defendant  is  not  to  be 
interfered  with  in  conducting  water  to  the  tanks  used  by 
his  horses  and  cattle  by  means  of  a  syphon,  provided  he  puts 
no  more  water  into  this  tank  or  tanks  than  is  reasonably 
necessary  for  the  use  of  his  horses  and  cattle,  and  for  fresh- 
ening the  water  in  the  tank  and  cleaning  the  same;   that 
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he  is  not  to  let  the  overflow  from  these  horse  and  cattle 
tanks  run  along  the  ground,  but  must  take  such  steps  as 
are  reasonably  necessary  to  avoid  the  waste  caused  by  the 
water  running  upon  the  ground  and  its  evaporation — and 
the  decree  indicates  what  steps  will  be  adequate. 

The  precise  question  for  our  determination  is  whether 
such  an  order  as  this  unduly  interferes  with  the  rights  of 
defendant. 

III.  Appellant  contends  that  he  has,  in  fact,  wasted 
no  water.  Without  touching,  at  this  time,  on  whether  such 
waste  as  the  decree  finds  is  permissible,  we  hold  with  the 
trial  court  that  waste  is  being  committed  by  defendant. 
He  contends  further  that  the  water  running  from  his  tanks 
and  over  the  ground  flows  over  the  land  of  the  plaintiff, 
and  that  plaintiff  may  therefrom  readily  obtain  a  sufficient 
quantity  for  the  use  of  his  stock.  We  do  not  think  the  evi- 
dence sustains  this  assertion. 

IV.  One  argument,  is  that  what  the  decree,  in  effect, 
accomplishes,  is  to  relieve  plaintiff  from  digging  a  well  of 
his  own,  and  thus  obtaining  his  water  supply;  that  de- 
fendant is  under  no  obligation  to  construct  anything  that 
will  save  to  the  uttermost  the  surplus  water  in  his  own 
tanks — save  the  water  running,  after  his  horses  and  cattle 
are  through  with  it;  that,  if  there  is  to  be  any  conserving 

•of  this  water,  plaintiff,  as  the  beneficiary  thereof,  should 
provide  the  means  of  conservation.  All  these  arguments 
are  the  premise  for  the  ultimate  claim  that  defendant,  be- 
ing the  upper  owner,  has  the  right  to  do  whatsoever  he  pleas- 
es with  any  water  that  nlns  under  the  surface  of  his  own 
land  and  that  of  the  plaintiff,  and  with  the  supply  that 
these  underground  waters  place  into  the  spring,  though  the 
spring  itself  is  on  the  land  of  the  plaintiff.  It  may  be  con- 
ceded that  there  was  a  time  when  the  law  sustained  this 
position.  The  question  remains  whether  that  is  so  still. 
We  are  of  opinion  that  it  admits  of  the  gravest  doubt. 
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whether  the  law  ever  allowed  the  upper  owner  to  waste 
water  after  it  had  reached  a  spring  on  the  land  of  the  lower 
owner — ever  permitted  him  to  interfere  with  the  spring 
itself.  See  Wheatley  v.  Ba/ugh,  25  Pa.  St.  528;  Chignon  v. 
French  lAck  8.  H.  Co.,  163  Ind.  687;  Pence  v.  Carney,  58 
W.  Va.  296  (52  S.  E.  702) ;  Willis  v.  City  of  Perry,  92 
Iowa  297;  BarclOA/  v.  Abraham,  121  Iowa  619.  But  we 
have  concluded  not  to  rest  the  decision  of  this  appeal  on  the 
fact  that  the  underground  waters  in  dispute  actually 
reached  the  spring. 

It  cannot  well  be  disputed  that  the  law  at  no  time  i)^- 
mitted  the  upper  landowner  to  waste  underground  is[aters,  if 
they  ran  in  a  well-defined  stream.  See  Southern  Pac,  B. 
Co,  V.  Dufonr,  95  Cal.  615  (30  Pac.  783) ;  Wheai^ley  v. 
BoAigh,  25  Pa.  St.  528 ;  Springfield  Waterworks  Co.  v.  Jen- 
kins, 62  Mo.  App.  74;  Barclay  v,  Abraham,  121  Iowa  619. 
In  other  words,  if  it  were  clear  that  the  supply  of  this 
spring  was  an  underground  stream,  with  a  well-defined 
channel,  the  court  could  enjoin  the  waste  of  the  waters  in 
that  streaiA,  both  before  they  reached  the  spring  and  after 
they  reached  it.  But  it  is  not  clear  whether  the  subterra- 
nean supply  ran  in  such  channel,  instead  of  being  created 
by  percolating  water,  and  it  is  presumed  that  the  supply 
came  from  percolating  waters.  Barcla/y  t?.  Abraham,  121 
Iowa  619,  622.  In  the  state  of  the  evidence,  we  deem  it 
safer  ground  to  assume  that  the  underground  waters  were 
percolating.  It  follows  that  the  decision  here  must  deter- 
mine whether,  though  the  supply  is  furnished  by  percolat- 
ing water,  the  decree  below  is  justified. 

4-a 

It  may  be  assumed  that,  at  one  time,  the  upper  land- 
owner was  at  liberty  to  deal  as  he  pleased  with  subterra- 
nean percolating  waters.  We  hold  with  appellant  that  Hvr 
her  V.  Merkel,  117  Wis.  355  (94  N.  W.  354),  declares  that 
the  upper  landowner  may  waste  a  supply  created  by  such 
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waters,  without  liability,  though  such  waste  stops  the  flow 
of  wells  on  the  land  of  adjoining  owners.  The  question  re- 
mains whether  the  weight  of  more  modem  authority  de- 
mands that  we  should  follow  this  decision.  We  are  willing 
to  say  that  now,  as  ever,  the  chancellor  should  proceed  cau- 
tiously in  interfering  with  the  use  of  water  by  the  domi- 
nant owner.  Roath  v.  Driscoll,  20  Conn.  533.  But  so  pro- 
ceeding, is  not  the  decree  sustained  by  the  law  as  it  stands 
today? 

It  is  said  in  Qngnon  v.  French  lAch  8.  H,  Co.,  163  Ind. 
687  (72  N.  E.  849,  852),  that  the  strong  trend  of  the  later 
decisions  is  toward  a  qualification  of  the  earlier  doctrine 
that  the  landowner  could  exercise  unlimited  and  irrespon- 
sible control  over  subterranean  waters  on  his  own  land, 
without  regard  to  the  injuries  which  might  thereby  result 
to  the  lands  of  other  proprietors  in  the  neighborhood ;  that 
local  conditions,  the  purpose  for  which  the  landowner  ex- 
cavates or  drills  holes  or  wells  on  his  land,  the  use  or  non- 
use  intended  to  be  made  of  the  water,  and  other  like  cir- 
cumstances, have  come  to  be  regarded  as  more  or  less  in- 
fluential in  this  class  of  cases,  and  have  justly  led  to  an  ex- 
tension of  the  maxim,  ^^sio  utere  tuo  ut  aUen/um  won  laedds/' 
to  the  rights  of  landowners  over  subterranean  waters,  and  to 
some  abridgment  of  their  supposed  power  to  injure  their 
neighbors  without  benefiting  themselves.  In  Springfield 
Waterworks  Co.  v.  Jenkins,  62  Mo.  App,  74,  the  existence  of 
the  older  rule  is  recognized,  but  held  that,  despite  that  rule* 
the  right  to  appropriate  percolating  waters  is  not  absolute 
or  unlimited ;  that  the  upper  owner  cannot  obstruct  or  di- 
vert it  without  benefit  to  himself  or  his  land,  merely  to  in- 
jure the  adjoining  proprietor,  who  is  subjecting  it  to  bene- 
ficial use.  It  is  ruled,  in  Pence  v.  Carney,  58  W.  Va.  296 
(52  S.  E.  702),  that  while,  if  the  diversion  of  percolating 
water  is  not  wasteful,  equity  will  not  interfere,  although 
the  effect  may  be  to  temporarily  decrease  the  supply  of  wa- 
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ter  in  a  natural  spring  found  on  adjacent  land,  yet  the  di- 
version may  not  be  wasteful,  and  the  right  to  it  is  limited 
to  a  reasonable  and  beneficial  use  of  the  water,  if  to  use  it 
other  than  reasonably  and  for  such  beneficial  use  would  de- 
prive the  adjacent  and  neighboring  lands  of  the  enjoyment 
of  percolating  water  or  natural  spring  water  thereon. 

We  think  Barclay  v.  Abraham,  121  Iowa  619,  621,  is  in 
line  with  these  decisions,  and  holds  that  equity  may  inter- 
fere, where  the  upper  landowner  is  utterly  wasting  water 
that  his  neighbor  needs.  It  is  true  that,  in  the  Barclay 
case,  it  is  found  the  record  strongly  indicates  that  the  mo- 
tive was  to  maliciously  cut  off  the  water  supply  of  the  wa- 
ter proprietor.  It  is  also  true  that  the  trial  court  acquitted 
defendant  of  having  acted  through  malice.  But  this  was 
held  in  connection  with,  or  at  least  on  giving  consideration 
to,  a  contempt  proceeding,  instituted  for  alleged  violation 
of  the  earlier  decrees;  and  it  may  fairly  be  said  that  the 
malice  which  the  court  found  absent  was  express  malice. 
We  think  the  Barclay  case  speaks  of  malice  as  that  term 
is  understood  in  law.  There  is  much  in  the  record  that  in- 
dicates bitter  feeling  lay  behind  the  insistence  of  the  de- 
fendant to  obtain  his  water  supply  at  all  costs.  But  we 
will  assume  there  was  no  express  malice.  ^  We  do  find,  how- 
ever, that  there  was  malice  in  law,  and  that  hence  the  in- 
terference by  the  chancellor  was  justified,  though  the  wa- 
ter supply  interfered  with  was  created  by  percolating  wa- 
ters only.  In  so  holding,  we  follow  the  almost  universal 
declaration  of  the  courts  that,  where  the  diversion  is  mali- 
cious and  detrimental  to  another  proprietor,  injunction  may 
restrain  it.  See  AfUler  v.  Black  Rock  8.  I.  Co.,  99  Va.  747 
(40  S.  E.  27).  That  malice  in  law  is  referred  to,  rather 
than  express  malice,  is  made  clear  because,  for  instance,  the 
diversion  has  been  held  to  be  actionable  where  the  harm 
was  caused  by  negligence  {Wheatlep  v.  Ba^igh,  25  Pa.  St. 
528  [approved  in  the  Barclay  case] ) ;  or  is  caused  by  reck- 
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lessness  (Oiignon  v.  French  lAck  8.  H.  Co.,  163  Ind.  687 
[72  N,  E,  849] ) ;  or  through  indifference  (Pence  v.  Carney, 
58  W.  Va.  296  [52  S.  B.  702]).  And  StUhoater  Water  Co. 
V.  Farmer,  89  Minn.  58  (93  N.  W.  907),  atrongly  indicates 
that  the  fact  that  waste  is  being  committed  to  the  injury  of 
another  will,  of  itself,  invoke  the  powers  of  the  chancery 
tourt. 

4-b 

In  reaching  our  final  conclusion,  we  have  been  moved  in 
Bome  degree  by  the  fact  that  defendant  demands  unrestrict- 
ed license,  in  order  to  supply  his  hogs  with  drink  and  wal- 
lowing places,  while  the  plaintiff  is,  among  other  things, 
urging  his  needs  in  supplying  human  beings  with  water. 
The  relative  need  and  use  has  always  had  some  considera- 
tion in  equity.  We  have  held  that  the  use  of  water  for  nat^ 
ural  purposes  takes  precedence  over  the  right  to  use  it  for 
artificial  ones.  Willis  v.  City  of  Perry,  92  Iowa  297.  It 
is  ruled,  in  Katz  v.  WaXkinshaw,  141  Cal.  116  (70  Pac.  663 
and  74  Pac.  766),  that  the  owner  of  a  portion  of  a  tract 
which  id  saturated  below  the  surface  with  an  abundant 
supply  of  percolating  water  may  not  remove  water  from 
wells  thereon  for  sale,  if  the  remainder  of  the  tract  is  there- 
by deprived  of  water  necessary  for  its  profitable  enjoyment 
by  its  owner ;  and  in  Forhell  v.  City  of  New  York,  164  N. 
Y.  522  (58  1^.  E.  644),  that  the  drainage  of  the  land  of  a 
private  owner  by  means  of  a  city  pumping  works,  which 
exhausts  from  the  ground  and  that  in  its  vicinity  the  nat- 
ural supply  of  underground  or  subterranean  waters,  and 
thus  interferes  with  the  successful  raising  of  crops,  renders 
the  city  liable  for  damages,  and  gives  the  owner  the  right 
to  an  injunction  against  the  continuance  of  such  wrong. 

Upon  a  careful  examination  of  the  evidence,  we  hold 
that,  though  the  interference  here  was  with  the  use  of  a  sup- 
ply created  by  percolating  waters,  that  there  was  such  mali- 
cious interference,  by  means  of  wasting,  to  the  detriment  of 
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plaintiff,  as  that  the  trial  court  was  tpHy  warranted  in  in- 
terfering with  the  actions  of  the  defendant  to  the  extent 
that  it  interfered.  It  seems  to  us  the  decree  commands 
no  more  than  neighborliness  should  have  prompted,  without 
the  aid  of  a  court,  and  that  the.  restraining  provisions  are 
just,  and  not  oppressive. 

V.  The  decree  first  entered  taxed  all  the  costs  to  de- 
fendant. The  second  one  entered  decreed  that  defendant 
pay  two  thirds  of  the  costs.  The  final  or  amending  decree 
seems  to  have  adopted  this  last  order,  and  so  leaves  two 
thirds  of  t^e  costs  to  be  borne  by  defendant.  This  assess- 
ment is  complained  of,  but  we  see  no  justification  for  inter- 
fering with  it. — Affirmed, 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


John  F.  Dillb,  Appellant,  v.  O.  H.  Longwbll,  Appellee. 

BllilfS   AND  NOTES:     Bfatnrity— Happening  of   Oontingency.     A 

1  promissory  note,  concededly  given  for  a  valuable  consl deration, 
and  clearly  contemplating  payment  at  some  time,  but  payable 
''when  the  present  indebtedness  of  Highland  Park  Company  is 
paid,"  becomes  absolutely  due  immediately  after  the  lapse  of  a 
reasonable  time  in  which  to  pay  such  debts,  even  though  they 
are  not-  then  paid. 

ESTOPPEL:    Profiting  from  One's  Own  Wrong.    One  who  prevents 

2  the  happening  of  an  event  which  would  fix  liability  upon  him 
may  not,  when  sued,  allege  the  non-happening  of  such  event 
So  held  where  a  note  was  payable  on  the  happening  ot  a  con- 
tingency,  and  the  maker  prevented  the  happening  of  the  same. 

Appeai  from  Polk  District  Court. — Hubert  Uttbrback, 

Judge. 

March  10,  1920. 
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This  is  a  suit  at  law  for  judgment  on  a  promissory 
note.  The  essential  defense  was  that  the  maturing  of  the 
note  depended  upon  a  contingency  which  had  not  happened. 
Verdict  was  directed  for  defendant,  and  plaintiff  appeals. 
— Reversed  amd  remcmded. 

Nourse  d  Naurse,  for  appellant 

Clark  d  Byers,  for  appellee. 

Saungbr,  J. — I.  The  note  sued  on  bears  a  date. 
While  it  promises  to  pay  "after  date,"  no  time  for  payment 
is  stated  by  day,  month,  or  year.    The  promise  is  to  pay 

after  date,  '^^hen  the  present  indebtedness 

^'  55SS  i^tur-    ^^  Highland  Park  Company  is  paid.'*    The 

Sf  ioS^^Sr    court  directed  verdict  for  defendant.     By 

so  doing,  it  held  that,  as  matter  of  law,  the 
note  was  not  yet  due  and  payable,  because  the  debts  referred 
to  in  the  note  had  not  been  paid,  and  held  further  that 
it  would  never  become  collectable  until  said  debts  were 
paid. 

If  we  must  hold  that  the  note  can  be  collected  now, 
even  if  said  indebtedness  still  subsists,  it  will  become  un- 
necessary to  pass  upon  whether  same  has  been  paid.  There' 
lore,  we  address  ourselves  first  to  the  legal  effect  of  the 
promise  in  the  note,  though  it  be  assumed  that  said  debts 
of  the  company  have  not  been  discharged. 

II.  In  Kiskadden  v.  Allen,  7  Colo.  206,  recovery  was 
permitted,  though  the  note  had  words  fully  as  indefinite  a8 
the  ones  found  in  the  note  before  us.  The  same  is  true  of 
Dollvns  V.  Ohemum,  17  Neb.  163  (22  N.  W.  356),  of 
Stevens  v.  Bltmt,  7  Mass.  240,  and  possibly  of  other  cases 
relied  on  by  appellant.  We  prefer  to  net  without  regard  to 
these  cases,  because,  while  the  qualifying  words  considered 
in  them  are  as  indefinite  as  is  "when  the  debts  of  the  com- 
pany are  paid,"  they  qualified  a  definite  promise  to  pay  by 
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a  stated  date  (a  promise  not  found  in  the  note  before  ns). 
And  the  decisions  in  these  cases  turned  largely,  if  not  whol- 
ly, on  the  proposition  that  the  qualification  could  not  cancel 
the  definite  promise  to  pay  by  a  stated  time. 

III.  But  in  Rtmdail  v.  Johnson,  59  Miss.  317,  the 
promise  was  to  pay  in  90  days  after  the  return  trip  of  a 
certain  vessel.  This  is  quite  as  uncertain  and  contingent  as 
is  a  promise  by  defendant  to  make  payment  when  the  debts 
of  the  company  had  been  discharged.  The  Rwndall  case 
holds  that,  though  the  vessel  was  lost,  payment  became  due 
in  90  days  after  it  failed  to  return  within  the  time  usually 
needed  for  the  return  trip.  We  see  no  distinction  in  prin- 
ciple between  this  and  the  instant  case. 

IV.  This  defendant  gave  this  note  in  part  payment 
for  receiving  a  controlling  interest  in  the  confpany,  and 
he  assumed  control  and  management  of  that  company.  In 
the  course  of  the  opinion,  we  shall  speak  fully  on  the  effect 
of  acquiring  this  interest  and  this  control.  For  the  pres- 
ent, we  have  to  say  that,  after  defendant  got  control  and 
management,  it  became  his  duty  to  see  to  it  that  the  com- 
pany paid  its  said  indebtedness.  This  being  so,  the  case 
stands  as  if  defendant  had  promised  to  pay  the  note  when 
his  management  brought  it  about  that  the  debts  of  the 
company  were  paid.  Failure  to  keep  promises  less  definite 
and  binding  than  this  has  not  been  effective  to  delay  ma- 
turity. 

In  the  early  case  of  Barnard  v.  Gushing,  4  Mete. 
(Mass.)  230,  there  was  a  statement: 

^We  agree  not  to  compel  payment  for  the  amount  of 
this  note,  but  to  receive  the  same  when  convenient  for  the 
promisors  to  pay." 

It  was  held  that  no  action  would  lie  on  the  promise; 
but  it  would  seem  that  this  has  been  practically  overruled 
in  Page  v.  Cook,  164  Mass.  116.  In  that  last  case,  the 
clause  was:    ^'On  demand  after  date  I  promise  to  pay 
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*  *  *  payable  when  payor  and  payee  mutually  agree." 
This  was  held  to  be  a  note  payable  on  demand  after  such 
agreement  was  made,  or  ought  in  reason  to  have  been  made. 
Speaking  to  the  Barnard  case,  it  is  said : 

^Tossibly,  if  the  question  arose  now,  a  different  result 
might  be  reached  from  that  arrived  at  in  that  case." 

A  like  view  of  the  Barnard  case  seems  to  be  taken  in 
Pistel  V.  Imperial  Mut.  L,  Ins.  Co.,  88  Md.  552  (43  L.  R.  A. 
219).  Certain  it  is  that  the  trend  of  the  later  cases  is  to 
hold  that  agreements  to  pay  when  convenient  mean  that  pay- 
ment is  due  within  a  reasonable  time  after  date.  That  is 
the  holding  of  the  Piatel  case,  supra.  In  Works  v.  Hershey, 
35  Iowa  340,  at  343,  cited  by  appellee,  the  promise  was  that 
the  note  should  be  paid  at  Cincinnati  "when  convenient.'' 
We  held  that  these  words  "cannot  be  construed  to  nullify 
the  words  of  the  instrument,  viz. :  *On  demand  I  promise  to 
pay,' "  and  that,  "if  any  force  be  given  to  them,  it  will  be 
that  the  maker  bound  himself  to  pay  within  a  reasonable 
time  after  the  date  of  the  note."  That,  too,  is  the  decision 
in  Lewis  v.  Tipton,  10  Ohio  St.  88,  and  the  case  approves 
the  text  in  1  Edwards  on  Bills,  Notes,  and  Negotiable  In- 
struments (3d  Ed.)  154  (Note) : 

"And  it  is  now  adjudged  that  a  note  by  which  the 
maker  promised  to  pay  a  certain  sum  ^when  it  is  conven- 
ient' is  due  within  a  reasonable  time.'' 

The  same  rule  is  announced  in  Benton  v.  Benton,  78 
Kan.  366  (97  Pac.  378),  another  case  cited  by  appellee,  in 
speaking  to  a  promise  to  pay  "as  soon  as  he  can."  It  is 
said  this  is  of  the  same  effect  as  a  promise  to  pay  when  it 
would  be  convenient,  and  that  a  promise  to  pay  "when  con- 
venient" is  held  to  be  tantamount  to  an  agreement  to  pay 
within  a  reasonable  time,  upon  the  theory  that  otherwise? 
the  practical  effect  would  be  to  give  the  promisor  the  op- 
tion to  refuse  payment  altogether.  In  Smithers  v.  Junker, 
41  Fed.  101,  the  promise  was : 

Vol.  188  Ia. — 39 
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"For  value  received  I  promise  to  pay,  •  •  •  pay- 
able at  my  convenience,  and  upon  this  express  condition, 
that  I  am  to  be  the  sole  judge  of  such  convenience  and  tiiiiie 
of  payment." 

It  was  held  this  does  not  contemplate  the  money  shall 
become  due  only  at  the  pleasure  of  the  maker,  without  re- 
gard to  lapse  of  time  or  the  rights  of  payee,  but  that  the 
,  maker  is  to  have  a  reasonable  time,  to  be  determined  by 
himself,  in  which  to  pay  the  note. 

Why  is  a  promise  that  one  will  pay  when  it  is  con- 
venient for  him  less  indefinite  and  contingent  than  the 
promise  of  a  manager  that  he  will  pay  his  own  note  as  soon 
as  he  causes  the  debts  of  the  corporation  managed  by  him 
to  be  paid?  If  a  promise  to  pay  when  convenient  is,  in  law, 
a  promise  to  pay  within  a  reasonable  time  after  date,  why 
is  not  that  true  of  a  promise  to  pay  when  certain  debts  have 
been  caused  to  be  paid? 

In  Cota  V,  Buck,  48  Mass.  588,  the  promise  was  to  make 
payment  as  soon  as  the  maker  could  realize  the  money  out 
of  property  he  had  purchased  of  the  payee.  In  Uhsdell  v. 
Cimmngham,  22  Mo.  124,  it  was  to  pay  as  soon  as  the  maker 
collected  from  certain  accounts  described.  In  Nunez  v. 
Dautely  86  vU.  S.  560,  payment  was  to  be  made  "as  soon 
as  the  crop  can  be  sold  or  the  money  raised  from  any  other 
source."  In  CrooJcer  v.  Holmes,  65  Me.  195,  the  note  was 
to  be  paid  when  the  maker  sold  his  place,  where  he  was 
then  living.  In  Sears  v.  Wright,  24  Me.  278,  and  in  Oood- 
loc  V,  Taylor,  3  Hawks  (N.  C.)  458,  the  qualifying  words 
made  payment  depend,  respectively,  upon  the  time  when  the 
maker  sold  certain  logs,  and  when  a  house  being  builded 
for  him  was  completed.  In  all  of  these  cases,  it  was  held 
that  the  note  became  payable  within  a  reasonable  time  after 
date.  Surely,  the  promise  in  each  of  these  was  as  indefinite 
and  contingent  as  the  promise  at  bar. 

V.    A  naked  briefing  of  these  decisions  falls  far  short 
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of  meeting  the  position  of  the  appellee  as  forcefully  as  the 
reasoning  which  underlies  this  class  of  decisions.  The  un- 
derlying reasoning  is  that  such  provisions  should  be  con- 
strued liberally  in  favor  of  the  payee  {Smithera  v,  Jtmker, 
41  Fed.  101),  and  that^  when  all  the  provisions  of  the  in- 
strument are  liberally  considered  together,  it  is  plain  there 
was  no  intention  to  agree, — say,  that,  if  the  maker  did  not 
sell  his  house,  this  would  cancel  his  promise  to  pay, — no  in- 
tention to  agree,  in  effect,  that  the  promisor  had  ''the  op- 
tion to  refuse  payment  altogether"  {Benton  v.  Benton,  78 
Kan.  366  [97  Pac.  378,  at  379]),  nor  that  the  maker  had 
the  sole  right  to  say  ''when  it  would  suit  his  convenience 
to  pay  the  debt"  {Smithera  i?.  Junker,  41  Fed,  101).  And 
it  rules  it  should  be  held  it  was  the  intention,  say,  on  such 
qualification  as  that  payment  was  to  be  made  when  the 
maker  sold  his  house,  that  he  must  pay  after  he  had  failed 
to  sell  his  houBe  within  a  reasonably  time. 

6-a 
Such  words  of  qualification  are  merely  an  arrangement 
that  the  maker  is  not  to  pay  immediately,  and  may  delay 
payment  until  a  reasonable  time  has  elapsed,  wherein,  say, 
he  can  collect  certain  accounts.  The  qualification  merely 
"prescribes  the  time  of  payment  by  reference,  not  to  days 
and  years,  but  to  a  reasonable  time  for  the  collection  of 
the  accounts."  Vhadell  v.  Oimningftam,  22  Mo.  124.  If  pay- 
ment of  a  debt  is  to  be  made  upon  the  happening  of  a  fu- 
ture eyen;t,  that  is  merely  an  agreement  that  it  will  be  con- 
venient to  make  payment  when  that  event  occurs,  an^  not 
an  agreement  that  no  payment  need  be  made  within  a  rea- 
sonable time,  even  if  such  event  fails  to  happen.  De  Wolfe 
V.  French,  61  Me.  420 ;  Crooker  v.  Holmea,  65  Me.  195,  at 
197.  To  like  effect  is  Lmoia  v.  Tipton,  10  Ohio  St.  88,  and 
Nunez  v,  Dautel,  86  U.  S.  560.  In  that,  payment  was  to  be 
made  ''as  soon  as  the  crop  can  be  sold  or  the  money  raised 
from  any  other  source."    And  the  court  held  that  "tiie  stip- 
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ulation  secured  to  the  defendants  a  reasonable  amount  of 
time  within  which  to  procure,  in  one  mode  or  the  other, 
the  means  necessary  to  meet  the  liability;"  and  that  the 
debt  would  become  due  upon  the  occurrence  of  either  of  tiie 
events  named,  or  after  a  reasonable  time  had  lapsed  for  ei- 
ther selling  the  crop  or  raising  money  from  some  other 
source.  In  Smithers  v.  Junker,  41  Fed.  101,  where  tl^e  note 
was  made  payable  at  the  maker's  convenience,  and  on  ex- 
press condition  that  he  was  to  be  the  sole  judge  of  such 
convenience,  it  was  held  to  effect  no  more  than  the  giving 
of  a  reasonable  time,  to  be  determined  by  the  maker,  where- 
in to  pay  the  note. 

The  weight  of  authority  construes  such  agreements  to 
•intend  nothing  except  the  defetring  of  payment  until  such 
time  as  gives  the  promisor  a  reasonable  time  wherein  to 
cause  the  contingency  to  happen.  That  is  to  say,  if  he 
promise  to  pay  when  h^  sold  certain  logs,  the  understand- 
ing and  agreement  is  merely  that  he  has  a  reasonable  time 
wherein  to  perform  the  duty  to  make  the  sale  of  the  logs. 
And  see  Nunez  r.  D(mtel,  86  U.  S.  560. 

S-b 

Nurwz  v.  Dautel,  86  U.  S.  560,  furnishes  a  keystone 
statement  of  a  general  rule  which  controls  the  issues  at  bar. 
That  rule  is  that  if,  on  fair  construction,  the  whole  of  the 
provisions  indicate  that  both  parties  believe  a  stated  thing 
is  certain  to  occur  at  some  time,  and  have  stipulated  that 
payment  is  to  be  made  when  that  thing  does  happen,  then, 
if  that  prove  a  mistaken  anticipation,  and  the  thing,  in 
fact,  never  does  happen,  it  is  no  agreement  that  payment 
should,  therefore,  never  be  made,  but  that  it  should  be  made 
within  a  reasonable  time  after  it  is  known  that  the  thing 
which  was  anticipated  to  happen  will  never  happen,  or,  at 
least,  that  it  has  not  yet  happened.  The  fair  effect  of  De 
Wolfe  V.  French,  51  Me.  420,  is  that,  where  both  parties  be- 
lieve a  future  event  must  or  will  happen,  and  th^e  is  no 
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intention  that,  in  any  circumstances^  the  debt  is  never  to 
be  paid,  then  the  fact  that  such  future  event  has  failed  to 
happen  within  a  reasonable  time  makes  the- fixing  of  pay- 
ment with  reference  to  such  ev^it  the  mere  selection  of  a 
conveiflent  time  for  payment,  and  the  promisor  is  not  re- 
leased, though  such  event  do  not  happen,  and  must  pay 
after  a  reasonable  time  for  it  to  happen  has  lapsed  without 
its  happening.  In  the  Nunez  case,  the  promise  was  to  pay 
^'as  soon  as  the  crops  can  be  sold."  No  doubt,  both  parties 
believed  that  a  crop  would  be  sold,  and  the  decision  is  broad 
enough  to  sustain  the  proposition  that,  if  it  was  agreed  to 
make  payment  when  the  crop,  say,  for  a  given  year  had  been 
harvested  and  sold,  this  would  be  an  agreement  made  in 
the  belief  that  the  crop  would  mature  and  would  be  sold, 
and  that,  though  there  was  a  crop  failure,  that  would  not 
cancel  the  promise  to  pay,  but  would  merely  postpone  the 
time  of  payment  to  such  time  as,  in  reason,  there  would 
have  been  a  crop  to  be  sold,  had  it  not  failed.  In  Randall 
17.  Johnson,  59  Miss.  317,  where  the  promise  was  to  make 
paymait  after  a  vessel  made  her  first  return  trip,  and  it 
transpired  she  was  lost  at  sea,  the  court  said  that  it  would 
be  ^'a  mockery  of  justice  to  hold  that,  because  the  schooner 
was  lost  at  sea,  and,  therefore,  had  not  made  her  first  re- 
turn trip,  the  appellee  lost  his  debt."  Its  eflFect  is  to  alBrm 
the  rule  which  governs  where  that  which  both  parties  ex- 
pected to  happen  did  not  happen,  as  distinguished  from  the 
one  that  controls  an  agreement  that  no  payment  whatever 
be  made  unless  a  stated  thing  does  happen.  In  Cota  v. 
Buck,  48  Mass.  588,  the  test  was  said  to  be  "whether  the 
undertaking  is  to  pay  the  amount  at  all  events  at  some 
time  which  must  certainly  come."  In  Crooker  v.  Holmes, 
65  Me.  195,  at  197,  it  was  ruled,  in  approval  of  De  Wolfe  v. 
French,  51  Me.  420: 

'^That,  where  a  debt  is  due  absolutely,  and  the  happen- 
ing of  a  future  event  is  fixed  upon  as  a  convenient  time  for 
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payment  merely,  and  the  future  event  does  not  happen  as 
contemplated,  the  law  implies  a  promise  to  pay  within  a 
(^reasonable  time/' 

VI.  The  note  states  that  value  was  given  for  it.  It 
has*  the  words,  "I  promise  to  pay/'  It  fixes  a  penalty  for 
failure  to  pay  at  maturity.  Without  reference  to  when,  if 
ever,  the  debt  of  the  company  shall  be  paid,  there  is  a 
promise  to  pay  interest  at  the  rate  of  five  per  cent  per 
annum,  annually,  with  penalty  if  said  interest  is  not  then 
paid.  With  due  regard  fo  these  provisions  as  a  whole,  we 
cannot  hold  that  it  was  deemed  immaterial  how  long  a  time 
had  passed  wherein  to  pay  the  debts  of  the  company,  and 
that  it  was  understood  no  payment  was  ever  to  be  made  if 
that  indebtedness  was  never  discharged.  Here  is  an  ac- 
knowledgment that  the  maker  is  indebted  to  the  payee.  It 
was  held,  in  Benton  v.  Benton,  78  Kan.  366  (97  Pac.  378), 
cited  by  appellee,  that  such  acknowledgment  of  being  in- 
debted controls  the  qualification  that  payment  is  to  be  made 
OB  soon  as  the  maker  can,  and  creates  a  definite  time  of 
payment:  to  wit,  a  reasonable  time  after  the  date  of  the 
note.  It  is  said  that  such  agreements  as  this  must  be  held 
to  be  an  obligation  to  pay  within  a  reasonable  time,  ''upon 
the  theory  that  otherwise  the  practical  efFect  would  be  to 
give  the  promisor  the  option  to  refuse  payment  altogether ;" 
and  that,  where  it  is  acknowledged  that  a  debt  was  created, 
rather  than  a  gift  made,  there  should  be  no  construction 
which  postpones  payment  for  more  than  a  reasonable  time 
after  the  date  of  the  note.  To  that  effect  is  Works  v.  Her- 
shetf,  36  Iowa  340,  at  343,  also  cited  by  appellee.  It  was 
said  in  Lewis  v.  Tipton,  10  Ohio  St.  88,  that,  since  the  note 
recites  that  it  was  for  value  received,  and  it  so  appears  that 
the  payee  parted  with  something  valuable  to  obtain  thci 
promise,  "is  it  reasonable  to  suppose  that  it  was  parted 
with  and  received  as  a  mere  gratuity,  which  would  be  the 
fact  if  there  was  to  be  no  legal  obligation  to  return  an 
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equiyalent?  Why  go  through  the  useless  formality  of  giy- 
ing  and  receiving  a  written  paper  which  was  not^  after  all, 
to  evidence  any  right  or  create  any  obligation  •  ♦  • 
if  there  never  was  to  be  any  payment  exoept  at  the  option  of 
the  signer?" 

As  effective  a  summary  as  any  is  found  in  BeiUan  v. 
Benton,  7S  Kans.  366  (97  Pac.  378^  at  379).  In  Janes  v. 
Bisler,  3  Kans.  134^  the  promise  was  to  pay  ^'when  I  reoelTe 
it  from  government  for  losses  sustained  in  August,  1856^  or 
as  soon  as  otherwise  convenient."  The  Benton  case  quotes 
with  approyal  *f rom  the  Jones  decision,  as  follows : 

''When  did  the  note  sued  on  become  due?  The  note  la 
not  a  conditional  one.  The  maker  owed  the  payee,  who  had 
performed  labor  for  him.  He  declares  in  the  paper  that  he 
has  received  the  consideration,  which  all  must  admit  was  a 
valuable  one.  The  existence  of  the  debt  was  not  made  to 
depend  upon  a  condition  or  contingency.  Everything  nec- 
essary to  constitute  a  promissory  note,  except  the  time  of 
payment,  is  clearly  expressed.  *  *  *  It  could  not  have 
been  contemplated  that,  if  Jones  never  got  his  mon^  from 
the  government,  or  never  should  be  in  a  situation  when  he 
could  conveniently  pay,  that  the  money  never  was  to  be 
payable.  Jones  evidently  expected,  within  a  reasonable 
time,  to  get  the  money  from  the  government,  or,  failing  in 
that,  within  a  like  time  it  would  otherwise  be  convenient 
to  pay.  After  having  performed  work  to  the  full  amount 
of  the  notp,  it  could  not  have  been  intended  that  Andeni 
should  never  get  his  money  unless  Jones  got  his  from  the 
government,  or  should  find  it  otherwise  convenient  to  pay. 
The  intention  of  the  parties  doubtless  was  that  it  should, 
in  any  event,  be  payable  in  a  reasonable  time,  and  such  is 
the  legal  effect  of  the  instrument.'* 

The  case  of  SnUthers  v.  Junker,  41  Fed.  101,  is  fairly  to 
like  effect.  Its  final  conclusion  is  that,  among  other  things, 
promise  to  make  payment  on  account  of  value  received  n^a* 
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tiv€s  any  intention  that  certain  qualifying  words  are  in- 
tended to  destroy  such  promise. 

6-a 

The  note  absolutely  promises  to  pay  interest  annually, 
and  agrees  that,  if  interest  is  not  so  paid,  such  interest 
shall  draw  interest.  How  can  it  be  said  the  note  was  not 
to  be  payable  at  all  if  the  indebtedness  of  the  Highland 
Park  Company  was  not  discharged?  If  that  was  the  in- 
teoftion,  then  the  maker  took  the  chance  of  paying  this  in- 
terest forever;  for,  if  it  was  the  bargain  of  defendant  that 
this  note  must  run  until  the  debt  of  this  company  was  paid, 
any  decision  that  the  note  is  to  run  on  forever  because  said 
indebtedness  will  never  be  paid  would  saddle  defendant 
with  a  perpetual  interest  charge.  Additional  to  what  we 
have  already  set  forth  from  Lewis  v.  Tipton,  that  decision 
combats  the  construction  for  which  appellee  contends,  on 
the  ground,  for  one,  that,  if  it  ¥ad  been  the  intention  to 
make  the  promise  wholly  contingent,  it  was  unnatural  for 
the  parties  to  "fix  a  high  rate  of  interest  ^till  paid.' " 

VII.  Pistel  V.  Imperial  Mut.  L.  Ins,  Co.,  88  Md.  552 
(48  L.  B.  A.  219),  cited  by  appellee,  holds  no  more  than 
that,  if  certificates  are  agreed  to  be  paid  for  at  such  price 
as  was  paid  for  like  certificates  which  have  been 
surrendered  in  the  past,  recovery  on  such  agree- 
ment is,  in  the  absence  of  collusion  or  other 
fraud,  limited  to  the  prices  paid  for  said  surrendered  cer- 
tificate, whatever  they  were.  The  case  of  Cas$idy  v.  Ta/g- 
lor,  4  Okla.  516  (46  Pac.  560),  holds,  in  effect,  that,  where  a 
sum  is  due  a  partnership,  an  agreement  between  the  part- 
ners that  payment  l;o  one  of  them  should  be  made  when  the 
partnership  debt  was  paid  in  full,  delays  a  right  of  the  one 
partner  to  sue  until  such  full  i)ayment  has  been  made. 
And  Jones  i7.  Eisler,  8  Kans.  184,  recognizes  that  these  pe- 
culiar facts  are  the  turning  point  in  the  Odssidy  case.  We 
are  unable  to  find  anything  in  Ramot  v.  SchotenfUs,  15  Iowa 
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467,  that  supports  appellee.  The  case  BolKns  v.  Denver 
Club,  43  Colo.  345  (96  Pac.  188),  is  strongly  urged  by  ap- 
pellee. A  careful  analysis  of  the  case  discloses  it  is  upon 
facts  which  differentiate  it  from  such  decisions  as  Nunea  v. 
Dautel,  without  putting  it  into  conflict  with  cases  of  the 
Nunez  type.  The  court  concedes  that,  if  a  promise  made 
that  all  dividends  should  be  paid  pro  rata  stood  alone, 
cases  such  as  that  of  Nunez  might  be  pertinent. 

The  club  was  incorporated  for  social  purposes  purely, 
without  aim  to  make  pecuniary  profit.  Its  members,  in- 
cluding plaintiff,  made  a  subscription  to  raise  a  building 
fund.  The  club  promised  to  ^pay  the  members,  with  in- 
terest, ''at  the  convenience  and  pleasure  of  the  club.''  The 
promise  was  further  qualified  by  the  statement  that  no  de- 
mand would  be  made  for  payment,  in  whole  or  in  part,  un- 
,til  such  payment  could  be  ''prudently  discharged  in  the  dis- 
cretion of  the  board  from  the  surplus  revenue  of  the  club." 
All  consideration  of  the  question  of  contingent  promise  is 
quite  incidental.  The  decision  invoJ^s  somewhat  the  rea- 
soning of  the  Cassidf/  v.  Taylor  case,  because  some  consid- 
eration is  given  to  the  fact  that  the  transaction  has  the  as- 
pect of  a  joint  venture,  or  partnership.  And  it  is  deemed 
material  to  point  out  that  there  was  no  promise  to  pay  out 
of  funds  generally,  but  out  of  a  specific  fund. 

The  case  turns  largely  upon  a  finding  that,  since  plain- 
tiff averred  the  discretion  of  the  board  had  not  been  pru- 
dently exercised,  that  sufSdent  funds  were  on  hand,  and 
that  still  the  board  wrongfully  refused  to  apply  them  in 
payment,  it  is  made  plain  he  did  not  understand  he  had  an 
absolute  agreement  to  repay,  but  was  to  be  paid  if  there 
existed  such  surplus  revenue  as  that  an  honest  exercise  of 
the  discretion  of  the  board  demanded  an  application  of  such 
surplus  to  the  payment  of  this  obligation.  The  cpurt  points 
out  that  practically  all  the  evidence  was  directed  to  wheth- 
er there  had  been  an  abuse  of  said  discretion.    The  final 
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conclusion  iS;  in  effect,  that  there  was  a  failure  to  establish 
an  improper  exercise  of  discretion;  that  courts  of  equity 
are  loath  to  interfere  with  the  discretion  of  the  director^ 
of  a  private  corporation  concerning  the  declaration  of  divi- 
dends, and  especially  so  where  that  corporation  is  not  or- 
ganized for  pecuniary  benefit,  and  where  complaint  of 
abuse  of  discretion  is  made  by  a  member  of  tiie  social  cor- 
poration. 

While  there  is  language  in  Glass  v.  Adoue,  39  Tex.  Civ. 
App.  21  (86  S.  W.  798),  which  would  seem  to  aid  the  appel- 
lee, an  examination  discloses  that  the  point  we  are  consid- 
ering was  not  mooted.  The  only  question  tried  out  was 
whether  the  maker  was,  in  fact,  able  to  pay,  it  being  as- 
sumed without  dispute  that  he  need  not  pay  unless  he  was, 
in  fact,  able.  Possibly,  Tooiell,  Ex  Parte,  4  Ves.  Jr.  ♦372, 
was  rightly  decided.  The  promise  held  to  be  purely  contin- 
gent was : 

"I  hereby  promise  to  pay  *  *  *  at  such  a  period  of 
time  that  my  circumstances  will  admit  without  detriment 
to  myself  or  family  and  not  to  be  distressed  upon  any  ac- 
count whatsoever  until  such  time  that  my  circumstances 
will  be  as  above  described." 

This  was  held,  and  probably  rightly  held,  to  be  a  con- 
ditional promise,  which  might  or  might  not  mature. 

It  may  not  be  denied  tliere  is  an  exceptional  case,  here 
and  there,  which  comes  close  to  holding  that,  say,  a  promise 
to  pay  when  one  is  able,  or  when  one's  circumstances  will 
permit  it,  is  purely  conditional,  and  there  never  can  be  a 
recovery  until  the  condition  actually  happens.  See  Nelson 
V.  Van  Bownhorst,  29  Pa.  352;  and  Salinas  v.  Wright,  11 
Tex.  572.  But  we  think  it  has  been  shown  that  the  great 
weight  of  authority  goes  at  least  so  far  as  to  allow  a  re- 
covery on\such  agreement  as  the  one  at  bar,  even  if  the 
debts  spoken  to  have,  after  reasonable  opportunity  to  pay 
them,  not  been  paid. 
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1 
VIII.    Were  we  to  concede  that  the  oonfitmctioii  we 

have  given  the  proposition  of  the  note  at  bar  ong^t  not  to 

obtain  generally,  it  would  still  be  a  soond  interpretation 

of  the  rights  of  these  particular  litigants 

^  S^tiS^  Worn    '^^^  maker  of  the  note  was,  after  he  signed 

k^  tbe  same,  virtiially  the  owner  of  the  High- 

land  Park  Company.  It  was  his  duty  to 
bring  about  the  payment  of  its  debts.  He  seems  to  liave 
made  no  attempt  to  have  these  debts  paid.  He  reorganiied 
his  corporation  into  a  new  one,  and  so  put  the  corporation 
which  owed  said  debts  out  of  existence,  and  deprived  it  of 
all  power  to  pay  through  the  agency  of  successful  opera- 
tion, or  at  all.  He  should  not  be  permitted  to  defeat  his 
note  with  the  defense  that  this  corporation  had  failed  to 
pay  those  debts.  To  permit  him  to  do  that  would  be  a 
clear  violation  of  the  rule  that,  where  one  prevents  the  hap- 
pening of  an  event  upon  which  his  liability  is  to  arise,  ac- 
tion may  be  maintained  against  him,  without  proof  that 
such  event  has  happened.  See  Hughes  v.  McBwen,  112 
Miss.  35  (72  So.  848,  849) ;  St  Louis  D.  Beef  d  Ptov.  Co. 
v.  Maryland  Cos.  Co.,  201  U.  S.  173,  181;  Shulte  v.  Hen- 
nessey, 40  Iowa  2§2;  Larned  v.  City  of  Dubuque,  86  Iowa 
166, 181 ;  Chirhuttv.  Citizens'  L.  d  B.  Assn.,  84  Iowa  298,  at  * 
297 ;  Sears  v.  Wright,  24  Me  278,  at  280,  and  Guire  d  Diehl 
V.  Page, 4  Serg.  &  R.  (Pa.)  1.  The  case  of  Crooker  v.  Holmes, 
65  Me.  195,  at  199,  speaks  with  peculiar  persuasiveness  in 
support  of  the  pronouncement  we  have  just  made.  And 
Hughes  v.  McEwen,  112  Miss.  35  (72  So.  848),  is  quite  rele- 
vant.  The  court  finds  it  to  be  plain  '^that  it  was  tiie  inten- 
tion of  both  parties  to  make  the  note  payable  after  80  acres 
of  land  had  been  sold,  and  the  purchase  price  of  same  paid/' 
It  states  that  the  question  before  it  is  whether,  where  there 
is  a  debt  owing,  and  the  payment  is  postponed  to  a  futoie 
time,  which  depends  upon  the  happening  of  a  future  event, 
resting  entirely  within  the  discretion  of  the  appdlae,  and 
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which  event  the  appellee  may  never  cause  to  happen,  ^'ap- 
pellee can  defeat  the  payment  of  the  debt  due  by  her  to 
appellant  by  never  selling  the  land/'  and  this  though  the 
debt  is  an  absolute  one,  and  is  admitted  by  the  appellee. 
It  is  said  that: 

"While  there  are  some  authorities  to  the  contrary,  the 

m 

great  weight  of  authority  and  the  best-reasoned  cases  hold 
that,  in  cases  of  this  kind,  the  debt  becomes  due  absolutely 
within  a  reasonable  time." 

And,  as  indicated,  that  is  our  view. 

IX.  What  is  a  reasonable  time  is  a  question  of  fact. 
Capron  v.  Oapron,  44  Vt.  410,  at  412 ;  Nunez  v.  DawteL^  86 
U.  S.  560 ;  Lewis  v.  TiptOn,  10  Ohio  St.  88.  But  we  do  not 
have  that  question  to  decide.  For  here,  as  *in  Worka  v.  Her- 
shey,  35  Iowa  340,  343,  "there  is  no  claim  in  the  answer  that 
a  reasonable  time  had  not  been  given  defendant  after  the 
execution  of  the  note  for  its  payment." 

We  hold  it  was  error  to  direct  verdict  for  defendant. — 
Rever&ed  and  remanded. 

Weaver,  C.  J.,  Evans  and  Prbston,  JJ.,  concur. 


Helen  Sandine,  Appellant,  v.  Joel  E.  Johnson  et  al., 

Appellees. 

PABBKT  AND  OHILD:    Bight  of  Worthy  Parent  Not  Absolute.    A 

1  parent  of  good  character  does  not  necessarily  possess  an  abso- 
lute right  to  the  custody  of  his  or  her  minor  child.  The  best 
interest  of  the  child  is  paramount  on  the  issue  of  custody. 

ADOPTION:    GiiaxdUn  May  Consent.    The  duly  appointed  guardian 

2  of  a  minot  child,  whose  father  is  dead  and  whose  mother  is 
insane,  has  authority,  under  Sections  3193  and  3251,  Code,.  1897, 
to  consent  to  the  adoption  of  such  child. 
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Appeal  from  Buend  Vlista  District  Court. — James  DbLand, 

Judge. 

March  10,  1920. 

Habeas  corpus  proceeding,  which  involves  the  right  to 
the  custody  of  a  child.  After  a  hearing  upon  the  merits, 
the  trial  court  discharged  the  writ  and  dismissed  the  peti- 
tion.   The  plaintiff  appeals. — Affirmed. 

Oliver,  Harding,  Oliver  d  Royal,  for  appellant. 

Healy  d  Faville,  for  appellees. 

EJvANS,  J. — Helen  Sandine  is  the  child  whose  custody 

is  in  question.    The  suit  is  brought  in  her  name  by  her 

mother,  Pannie,  now  known  in  the  record  as  Mrs.  Hender- 

-i  ^.  ^^  ^        ^^^'    For  convenience,  we  shall  refer  to  the 

^^mit^^       mother    as    the    plaintiff.    The  defendants 

jMigBt  not  9hmh  jjg^^^  jjj^^  |.jj^  custody  of  the  child  since  her 

babyhood,  having  acquired  the  same  under 
appealing  and  compelling  circumstances.  The  defendants 
claim,  also,  to  have  adopted  the  child.  The  articles  of  adop- 
tion are  assailed  by  plaintiff  as  invalid.  The  contest  is  a 
pathetio  one,  and  we  are  constrained  to  speak  tenderly  in 
dealing  with  the  rights  of  the  respective  contestants. 

Helen  was  born  on  December  30,  1910.  The  family 
into  which  she  was  born  consisted  of  the  father,  Gust  San- 
dine, the  mother,  Fannie,  plaintiff  herein,  and  two  older 
children,  about  8  and  10  years  of  age.  It  was  a  respecta- 
ble family,  in  very  moderate  circumstances,  and  dependent 
upon  the  current  earnings  of  the  father.  When  Helen  was 
five  weeks  old,  the  mother  became  insane,  and  was  com- 
mitted to  the  asylum.  The  father,  with  the  help  of  friends, 
including  these  defendants,  cared  for  the  babe,  as  best  he 
could.  In  November  of  the  same  year,  1911,  the  mother 
waa  paroled  from  the  asylum,  and  returned  home.    One 
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month  later,  the  father  died.  Two  days  thereafter,  the 
mother  became  again  violently  insane,  and  was  returned  to 
the  asylum,  where  she  remained  for  several  years.  She 
was  first  paroled  therefrom  in  the  fall  of  1915,  and  finally 
discharged  in  the  fall  of  1916. 

Upon  the  death  of  the  father,  and  this  disability  of  the 
mother,  a  loyal  uncle,  Knute  Bandine,  the  brother  of  the  de- 
ceased father,  undertook  the  protection  of  the  little  brood  in 
their  own  home.  He  was  himself  unmarried.  He  employed 
a  domestic  to  do  the  work  of  the  household,  and  received 
more  or  less  help  from  sympathetic  friends.  But  domestic 
help  proved  to  be  temporary,  and  it  left  him  with  the  babe 
in  his  arms.  He  was  helpless  to  give  it  the  care  which  it 
required.  He  consulted  with  friends  as  to  the  advisability 
of  giving  up  the  child,  in  its  own  interest,  to  some  Orphans' 
Home  or  Home  Finding  Society.  In  the  meantime,  kind 
neighbors  across  the  way  took  the  child  into  their  home, 
and  for  one  year  and  a  half  reared  her  and  loved  her.  These 
neighbors  are  the  defendants  herein.  Knute  was  regularly 
appointed  as  guardian  of  her  person,  under  the  provisions 
of  Code  Section  3193. 

In  January,  1914,  these  defendants  purported  to  adopt 
Helen  as  their  own  child.  To  that  end,  articles  of  adop- 
tion were  duly  signed  by  them  and  by  Knute  Sandine,  her 

guardian,  and  by  the  mayor  of  the  town. 
2.  AooFTioif :  This  act  of  adoption  was  characterized  by 

ooniKnt  ^^^  the  fullest  good  faith  on  the  part  of  the  de- 
fendants and  on  the  part  of  the  guardian. 
The  superintendent  of  the  asylum  at  Cherokee  was  con- 
sulted as  to  the  probability  of  the  recovery  of  the  mother. 
It  was  the  opinion  of  the  superintendent  at  that  time,  as 
expressed  to  these  parties,  that  she  would  never  recover. 
Upon  her  parole,  in  the  fall  of  1915,  she  made  her  home  with 
her  brother,  a  few  miles  distant  from  the  home  of  the  John- 
sons.   She  was  welcome  at  the  Johnson  home  at  all  times, 
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and  visited  there  a  nnmber  of  times  in  the  course  of  a  year. 
These  friendly  personal  relations  always  continued.  About 
one  year  after  her  full  discharge  from  the  asylum,  the  plain- 
tiff went  to  Sioux  City,  and  engaged  there  in  service  as 
hired  help,  domestic  or  otherwise.  In  December,  1918,  she 
was  married  to  her  present  husband.  Some  months  there- 
after, she  asked  for  the  restoration  of  her  child.  This  suit 
was  begun  in  May,  1919. 

The  contention  made  in  her  behalf  may  be  stated  broad- 
ly as  follows : 

(1)  That  the  articles  of  adoption  executed  by  the  de- 
fendants are  invalid  and  void. 

(2)  That,  as  the  surviving  parent,  the  plaintiff  has  the 
absolute  right  to  the  custody  of  her  child;  and  that  such 
right  is  paramount  to  any  consideration  of  the  best  interest 
of  the  child,  in  that  the  mother  has  not  forfeited  such  right 
by  any  wrong-doing  on  her  part. 

For  the  defendants,  it  is  contended  that  the  articles  of 
adoption  are  valid;  that,  even  if  they  are  not,  the  circum- 
stances disclosed  bv  the  evidence  are  such  as  to  make  the 
best  interest  of  the  child  a  consideration  paramount  to  the 
natural  rights  of  the  mother. 

I.  Are  the  articles  of  adoption  valid?  They  were  legal 
in  form.  They  were  duly  executed  by  the  defendants  as 
adopting  parents.  They  were  likewise  duly  executed  by  the 
guardian  and  by  the  mayor  of  the  town  of  Marathon. 
Whether  the  action  of  the  mayor  of  the  town  of  Marathon 
was  effective  for  any  purpose,  we  will  not  inquire,  but  will 
assume  the  challenge  of  the  appellant  in  that  regard  as  well 
taken.  Anderson  v.  Blakesly,  156  Iowa  430;  Wehh  v.  Mc- 
Intosfh  178  Iowa  156. 

Was  the  consenting  signature  of  the  guardian  effective? 
The  statute  of  adoption,  Ck)de  Section  3251,  does  not,  in 
terms,  include  a  guardian  as  a  consenting  party.  It  does 
require  the  consent  of  the  parents ;  "or  if  either  is  dead,  then 
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the  consent  of  the  survivor."  This  was  a  case  where  one 
parent  was  dead,  and  is  covered  by  the  portion  of  the  stat- 
nte  here  quoted.  This  statute  is  comprehensive  in  its  scope, 
and  evidently  aims  to  provide  for  all  contingencies.  In 
other  words,  it  aims  to  provide  a  method  of  adoption  for  any 
and  every  child,  under  whatever  circumstances.  If  we  may 
not  broaden  the  terms  of  the  statute  so  as  to  include  the 
guardian  of  the  person  of  a  child,  then  there  is  no  way 
provided  therein  whereby  this  child  could  have  been  adopt- 
ed. The  mother,  as  surviving  parent,  could  not  have  con- 
sented, for  want  of  capacity.  A  consent  by  the  mayor  of 
the  city  or  by  the  clerk  of  a  district  court  could  not  be 
effective,  because  "both  parents"  were  not  dead,  nor  was 
the  child  "abandoned."  Turning  to  the  Code  chapter  ou 
guardianship.  Sections  3192  and  3193  are  as  follows: 

"Section  3192.  Parents  are  the  natural  guardians  of 
the  persons  of  their  minor  children,  and  equally  entitled  to 
their  care  and  custody. 

"Sec.  3193.  The  surviving  parent  becomes  such  guar- 
dian, but,  if  there  is  none,  the  district  court  shall  appoint 
one,  who  shall  have  the  same  power  and  control  over  his 
ward  as  the  parents  would  have,  if  living." 

The  guardian  was  appointed  under  the  latter  section,  as 
guardian  of  the  person  of  the  child,  on  the  theory  that  there 
was  no  surviving  parent  competent  to  act  as  such  guardian 
of  the  person.  Here,  again^  we  must  broaden  the  terms  of 
the  statute,  in  order  to  give  it  a  rational  construction.  To 
construe  this  statute  literally  would  be  to  say  that  the  sur- 
viving parent,  though  rum  compos  mentis,  was  entitled,  as 
a  matter  of  right,  to  the  custody  of  the  person  of  the  minor. 
We  think,  therefore,  that  the  guardian  was  properly  ap- 
pointed, under  this  section,  as  guardian  of  the  person  of  the 
child.  Being  the  guardian  of  the  person  of  the  child,  he 
stood,  for  the  time  being,  in  loco  parentis,  and,  by  the  lit- 
eral terms  of  the  statute,  had  the  "same  power  and  control 
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over  his  ward  as  the  parents  would  have,  if  living'*  and 
compos.  Beading  this  section  and  Section  3251  together,  the 
only  rational  construction  of  the  latter  section  is  that,  for 
the  purpose  of  its  application,  the  guardian  of  the  person 
of  a  minor  is  the  l^al  equivalent  of  the  parent.  Such  a 
construction  accords  with  the  spirit  and  manifest  purpose 
of  both  sections.  Such  a  construction  involves  no  menace 
to  the  right  and  interest  of  either  parent  or  child.  The 
guardian  is  an  appointee  of  the  court,  and  an  ann  thereof. 
He  is  directly  amenable  to  the  court.  It  is  perhaps  true 
that  such  an  act  might  be  reviewed  by  the  court,  and  even 
set  aside^  if  found  improvident  or  unwarranted.  No  ques- 
tion of  that  kind  is  involved  herein. 

We  reach  the  conclusion  that  the  guardian  of  the  per- 
son was  authorized  by  the  statute  to  exercise  the  power  of 
the  parent,  and  that  his  execution  of  the  adoption  papers 
was  as  effective  as  though  it  had  been  done  by  a  compos 
mentis  surviving  parent. 

II.  Our  forgoing  conclusion  becomes^  of  itself ,  quite  de- 
cisive of  the  case.  Our  examination  of  the  record  satisfies 
us,  however,  that,  if  our  conclusion  upon  such  question  had 
been  otherwise,  we  should  still  have  to  affirm  the  finding  of 
the  district  court.  Beyond  all  question,  the  best  interest 
of  the  child,  in  its  largest  and  best  sense,  requires  that  her 
custody  remain  where  it  is.  This  is  not  saying  that  the 
mother  has  committed  any  wrong,  whereby  she  has  forfeited 
any  rights.  But  the  circumstances  which  overwhelmed  her 
rendered  it  impossible  for  her  to  perform  the  duties  of  a 
mother  to  her  child.  To  all  appearances,  her  disability  was 
permanent.  Could  her  sane  self  wish,  under  such  circum- 
stances, that  no  one  should  hear  the  cry  of  her  babe?  Its 
need  was  immediate  and  imperative.  Something  must  be 
done  by  somebody,  or  the  babe  must  needs  perish.  Tempo- 
rary expedients,  in  such  a  case,  are  not  usually  practicable. 
The  tender  little  twig  must  be  permanently  grafted  upon 
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another  stem.  This  is  the  natural  method  of  human  affec- 
tion, and  the  law  recognizes  it  and  protects  it.  Concededly, 
the  home  that  opened  its  door  wide  to  this  least  of  human 
beings  is  an  ideal  one. 

Whether,  under  her  present  circumstances,  the  mother 
could  be  deemed  suitable  to  protect  the  best  interests  of  the 
child  would  be  a  painful  question  to  dUcuss.  She  is  now 
married,  and  it  is  to  be  hoped  that  her  marriage  may  prove 
a  happy  one.  But  the  fact  of  such  marriage  would  make 
it  incumbent  upon  the  court  to  inquire  into  the  suitability 
of  her  husband  to  have  custody  of  the  child,  as  its  step- 
father. Much  stress  is  laid  by  counsel  for  defendants  upon 
his  unfitness  for  such  responsibility.  It  is  to  be  conceded 
that  rigid  cross-examination  of  him  as  a  witness  failed  to 
disclose  his  history  or  his  occupation.  The  trial  court 
might  well, ^therefore,  have  regarded  him  as  an  additional 
impediment  in  the  way  of  plaintiff's  resumption  of  her 
parental  relations  with  her  child.  Sufficient  to  say  that  a 
careful  reading  of  the  record  leaves  no  doubt  in  our  minds 
that  the  case  was  properly  decided  in  the  district  court.  Dis- 
cussion by  us  of  the  details  of  the  evidence  is  not  impor- 
tant enough  to  warrant  the  infliction  of  added  pain  to  a 
maternal  heart  that  commands  our  pity.  The  order  of  the 
district  court  must  be — Affirmed. 

Weaver,  C.  J.,  and  Preston,  J.,  concur. 
Salinger,  J.,  concurs  in  Division  I  of  this  opinion. 


State  of  Iowa,  Appellee,  v.  Ray  Andrews  et  al.,  Ap- 
pellants. 

nrrOXIOATIKa  LIQU0B8:    Medicated  mtozicuit.    Injunction  wlU 
He  to  restrain  the  sale  of  a  combination  of  one  fourth  alcohol 
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and  certain  medicinal  substances,  camouflaged  as  "bitters,"  and 
working  tbe  result  of  rendering  the  user  full  at  the  head  and 
empty  at  the  bowels  at  the  same  time. 

Appeal  from  Palo  Alto  District  Cohort, — D.  P.  Coylb,  Judge. 

March  10,  1920. 

After  'a  full  trial  on  the  merits,  Andrews,  the  Drug 
Company,  and"  the  owner  of  the  premises,  were  enjoined  from 
maintaining  a  liquor  nuisance.    They  appeal. — Affirmed, 

Cook  &  Balluff  and  MoCwrty  d  McCarty,  for  appellants. 

H.  M.  Havner;  Attorney  General,  B.  J.  Powers,  Assist- 
ant* Attorney  General,  and  John  Menzies,  County  Attorney, 
for  appellee. 

Preston,  J. — The  defendants,  other  than  the  owner,  had 
been  conducting  a  drug  business  in  the  premises  described, 
for  about  two  years.  They  had  in  stock  various  proprietary 
medicines  and  drugs,  among  which  was  a  preparation  known 
as  Harlax,.  or  Harlax  Stomach  and  Liver  Regulator,  which 
was  a  preparation  manufactured  by  a  wholesale  drug  com- 
pany in  Bock  Island,  Illinois.  The  company  formerly  manu- 
factured a  preparation  known  as  Black  Hawk  Stomach  Bit- 
ters, but  it  was  changed  to  Harlax.  It  is  the  same  prepa- 
ration, and  made  according  to  the  same  formula.  They  sim« 
ply  changed  the  name.  The  percentage  of  alcohol  was  re- 
duced a  little,  from  about  28  per  cent  to  from  23  to  25  per 
cent  by  volume,  in  Harlax.  In  addition  to  the  23  per  cent 
alcohol,  it  contains  a  small  percentage  of  sugar  and  other 
solids,  and  a  certain  percentage  of  cascara.    There  is  evi- 

.  dence  to  show  that  Harlax  was  purchased  by  a  number  of 
witnesses,  ipr  use  as  an  intoxicating  beverage,  and  that  they 
did  so  use  it,  and  became  intoxicated.    The  three  parties  so 

'  having  purchased  and  used  it  are  shown  to  have  been  drunk- 
ards.   One  of  them  drank  a  bottle  containing  something 
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more  than  a  pint,,  in  20  hours.  Defendants  introduced  sev- 
eral witnesses  who  testified  that  they  purchased  the  prepa- 
ration for  medical  purposes.  Defendants  contend  that  Har- 
lax,  while  containing  23  per  cent  alcohol,  was  sufficiently 
medicated  to  make  it  undesirable  for  use  as  a  beverage,  and 
that  it  was,  in  fact,  a  medicine.  Witnesses  for  the  State 
testify  as  to  the  reputation  of  the  place,  and  that  it  had 
the  reputation  of  being  a  place  where  a  large  amount  of 
this  so-called  stomach  bitters  was  sold,  and  where  people 
could  buy  intoxicants  of  some  kind  that  would  make  men 
drunk.  The  reputation  was  with  reference  to  the  stomach 
bitters  and  the  sale  thereof  to  drunkards.  There  is  no  claim 
that  other  intoxicating  liquors  were  sold.  Defendant  had 
a  government  license  to  sell  intoxicating  liquors  at  retail. 
Defendant  explains  this  by  saying  that  he  keeps  it  for  his 
protection,  because  lie  keeps  many  different  kinds  of  patent 
medicines  that  contain  a  high  percentage  of  alcohol,  and, 
when  a  government  man  comes  to  the  store,  he  inquires  for 
the  stamp,  and,  if  there  is  none,  the  government  man  looks 
over  the  stock.  Defendant  testifies  that  the  effect  of  Harlaz 
is  that  it  is  a  laxative,  and  also  ^^kind  of  gave  a  general  tone 
to  the  system."  A  doctor  testifies  that  the  use  of  this  prepa- 
ration would  act  upon  the  bowels  decidedly,  in  an  ordinary 
individual,  and,  if  its  use  is  continued  from  day  to  day,  or 
from  time  to  time,  it  would  have  a  depleting  effect,  after  a 
while,  but  says  further: 

"Q.  Would  that  prevent  a  fellow  from  getting  intox- 
icated? A.  I  should  say  not.  Q.  He  would  get  full  and 
empty  at  the  same  time?  A.  He  would  get  full  in  the  head 
and  empty  in  the  bowels." 

The  bark  from  which  cascara  is  obtained  is  variable. 
Some  of  it  is  strong,. and  some  not  so  strong.  Appellant 
citfes  State  v.  Gregory,  110  Iowa  624,  and  McNiel  v.  Horan^ 
153  Iowa  630,  to  sustain  the  point  that,  if  the  liquor  was  so 
compounded  with  other  substances  as  to  lose  its  distinctive 
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character  as  an  intoxicant,  and  to  be  no  longer  desirable 
as  a  dtimnlating  beverage,  and  was,  in  fact,  a  medicine,  then 
defendant  is  not  guilty.  Under  the  evidence  in  this  case, 
the  defendant  has  violated  the  law,  nnder  the  rule  laid  down, 
even  in  the  Gregory  case  and  the  McNiel  case.  See,  also, 
State  V.  Snyder,  185  Towa  728;  StaU  v.  Klein,  (Towa)  174 
N.  W.  481  (not  officially  reported)  ;  State  t?.  MUler,  92  Kan. 
904  (L.  R.  A.  1917  F  238,  243). 

We  are  content  with  the  rule,  even  though  present  con- 
ditions may  be  as  contended  by  appellant.  Each  case  must 
stand  upon  its  6wn  bottom.  State  v,  Silka,  179  Iowa  663, 
670.    The  judgment  and  decree  are — Affirmed. 

Weaver,  C.  J.,  Evans  and  Balinqbr^  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Arthur  Dolson,  Appellant. 

NEW    TBlAIi:      Insufficient    Evidence — Ck>nilict— When    Properly 

1  BaisecL  Insufflclency  of  evidence  to  support  a  verdict*  or  in- 
consiatency  between  evidence  and  verdict,  may  be  raised  for  the 
first  time  in  a  motion  for  new  trial. 

« 

BX7BOLABY:     Possession  in  Ueu  of  •Ownership — ^Evidence.     "Use, 

2  possession,  and  control"  of  a  railway  car  in  a  named  company 
is  not  established  by  evidence  that  an  employee  of  such  com- 
pany sealed  it  while  it  stood  on  a  track,  the  ownership  of  which 
is  not  affirmatively  shown. 

BUBCHEu^BY:    Purpose  to  Which  Bailway  Oar  Is  Put.    The  purpose 

3  for  which  merchandise  is  put  and  kept  in  a  railway  car  must 
be  shown,  in  order  to  meet  the  statutory  elements  of  the  of- 
fense. The  naked  presence  of  merchandise  in  a  car  at  the  time 
of  a  breaking  and  entering  is  insufficient  to  show  that  the  car 
was  one  in  which  goods  were  kept  for  "use,  sale,  or  deposit" 

Appeal  from  Pottaxcuttamie  District  Court. — O.  D.  Wheel- 
er, Judge. 

Mabch  10,  1920. 
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Appeal  from  a  convictioii  for  breaking  and  entering 
into  a  railroad  car. — Reversed  and  remamded, 

John  J.  Hess,  for  appellant. 

H.  M.  Havner,  Attorney  General,  F.  C.  Davidson,  As- 
sistant Attorney  General,  and  C,  E,  Stoa/nson,  County  At- 
torney, for  appellee. 

Salinger,  J. — 1.  To  the  complaint  that  the  evidence 
does  not  sustain  the  indictment,  the  State  responds  that  it 
is  doubtful  whether  the  motion  for  new  trial  raises  that 

question.    We  entertain  no  doubt  on  that 
1.  N»w  TEiAL :        point,  and  find  it  to  be  indubitable  that  the 
Sctfwleii^"'     Baotion  in  terms  urges  that  the  verdict  is 
tbSSSl^  contrary  to  and  not  supported  by  the  evi- 

dence, and  is  the  result  of  passion  and  prej- 
udice. An  additional  contention  is  that  we  may  not  re- 
view the  sufSciency  of  the  evidence  because  there  was  no  mo- 
tion by  defendant  for  a  directed  verdict.  This  position  i^ 
against  the  settled  rule  in  this  court.  We  have  frequently 
held  that  though,  by  reason  of  a  waiver,  the  case  stands  as 
though  there  had  been  no  motion  to  direct,  yet  ^^this  does  not 
preclude  complaint  that  the  verdict  is  contrary  to  and  not 
supported  by  the  evidence."  State  v.  Bosworth,  170  Iowa 
329 ;  State  v.  Asbury,  172  Iowa  606 ;  H<msen  v.  Hou/gh^  177 
Iowa  93;  Boyd  v.  Bidck  Auto.  Co.,  182  Iowa  306. 

II.  The  indictment  charges  defendant  with  the  crime  of 
breaking  and  entering  a  railroad  car  feloniously,  with  in- 
tent  to  commit  larceny,  in  that  he,  with  such  intent,  broke 

and  entered  into  "Soo  Line  Car  No.  27680,'' 
^*  ponendonin       which  car  was  then  and  there  "in  the  use, 
SS>  :** e^dSSe.    possession,  and  control  of  the  Illinois  Cen- 
tral Railroad  Company."  "^ 
It  may  be  granted  the  citations  for  the  State  hold  de- 
fendant may  be  convicted  though  the  car  was  owned  by  the 
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"Soo  Line,"  if  the  Illinois  Central  Railroad  had  possession. 
But,  of  course,  that  does  not  help  decide  whether  the  proof 
shows  such  possession.  That  appellee  has  the  burden  on 
that  question  is  not  denied.  That  such  burden  may  be  dis- 
charged by  circumstantial  evidence  is  true.  Has  it  so  been 
discharged?  The  State  asserts  it  has  been  done,  because 
one  who  "worked  for  the  Illinois  Central"  sealed  the  Soo 
Line  car,  and  because  it  is  shown  that  the  car  stood  on  an 
Illinois  Central  track  when  said  sealing  was  done.  It  is 
not  claimed  that  the  act  of  sealing  sufl^s,  standing  alone. 
The  argument  is  that  the  question  of  possession  was  for  the 
jury,  if,  in  addition  to  said  sealing,  there  is  evidence  that 
the  car  stood  on  an  Illinois  Central  trac^,  when  it  was 
sealed.  K  the  sealing  makes  no  jury  case  unless  the  car 
sealed  was  on  a  track  owned  by  the  Central,  it  follows  that, 
though  there  might  not  be  a  conviction  even  if  the  ownership 
of  the  track  was  proven,  as  laid,  there  can  be  none  if  such 
ownership  is  not  shown.  The  fact  that  someone  who,  in 
some  capacity,  worked  for  the  Illinois  Central  sealed  a  car 
standing  on  a  track  is  no  more  evidence  that  the  Illinois 
Central  owned  said  track  than  evidence  of  such  ownership 
would  be  evidence  that  such  sealing  was  done.  In  a  word, 
the  controlling  question  at  this  point  is  the  nature  of  the 
evidence  of  ownership.  It  is  this :  Union  Avenue  runs  just 
Lorth  of  the  depot  of  the  Illinois  Central  Railroad,  and  the 
tracks  of  that  railroad  occupy  that  street,  in  large  part. 
Three  tracks  lay  on  the  north  side  of  its  freight  depot,  or 
freighthouse,  and  the  car  in  question  was  on  the  southern- 
most track,  or  the  one  nearest  to  that  freighthouse. 

There  is  an  attempt  to  buttress  this  evidence  by  argu- 
ing that,  "there  is  no  evidence  to  indicate  that  any  other  rail- 
road company  had  any  depot  or  any  tracks  anywhere  near 
this  freighthouse."  The  defendant  had  no  burden  to  show 
that  the  track  did  not  belong  to  the  Illinois  Central,  and 
all  lack  of  evidence  injures  nothing  but  the  case  of  the  State. 
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Its  case  cannot  be  strengthened  by  the  failure  oi*  weakness 
of  the  testimony  for  the  defendant.  See  Farmers  d  M.  St. 
Bank  v.  Shaffer,  172  Iowa  173.  It  is  immaterial  what  either 
defendant  or  anyone  else  has  failed  to  show.  The  question 
is  not  whether  there  was  a  weakness  in  proof  that  the  tracks 
belonged  to  someone  other  than  the  Illinois  Central,  but  is 
whether  the  State  has  showji  that  they  did  belong  to  that 
corporation. 

More  persuasive  than  is  the  argument  based  on  the 
weakness  of  evidence  tending  to  show  someone  other  than 
the  Illinois  Central  owned  said  tracks  is  the  fact  that,  if 
they  did  belong  to  that  company,  it  was  easy  to  show  that 
fact.  And  here  there  is  almost  room  for  the  operation  of 
the  rule  that  a  failure  to  produce  evidence  peculiarly  and 
readily  available  to  the  parties  having  the  burden  raises 
a  presumption  that  no  such  evidence  exists. 

On  the  authority  of  State  v.  Carson^  185  Iowa  568,  State 
V.  O'Donnell,  176  Iowa  337,  and  State  v.  SaUng,  111  Iowa 
552,  and  cases  therein  cited  and  approved,  we  hold  the  evi- 
dence fails  to  support  the  charge  that  the  Illinois  Central 
had  ^^use,  possession,  and  control"  of  said  car. 

III.  Assume  that  so  much  of  the  charge  as  allies  that 
the  goods  in  the  car  were  kept  there  for  "transportation" 
is  surplusage.     But  that  still  leaves  it  for  the  State  to  show 

that  the  car  entered  was  one  "in  which  any 

^'  pimSie^to  goods,  merchandise,  or  valuable  things  are 

Sir  ta  pit'"*^     kept  for- use,  sale,  or  deposit.''    What  is  the 

evidence  of  that?  One  witness  says,  "They 
were  box  cars,  loaded  with  merchandise;"  that  "Box  No.  2" 
was  in  the  door  of  the  car,  about  half  way  out,  "so  as  to 
drop  it  down." 

"Q.  Was  there  anything  else  in  the  car  door?  A. 
There  was  a  few  boxes  shoved  to  the  car  door.  I  didn't  ex- 
amine the  rest  of  them,  just  the  one  he  was  going  to  drop  out. 
Q.  What  was  there  in  this  car  besides  this  box  ?    A.  I  didn't 
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examine  the  car, — didn't  go  into  it;  but  I  saw  there  was 
something,  else,  and  the  car  was  pretty  well  filled  with  boxes 
and  cartons  and  mixed  stuff.  Q.  Where  was  that  box  of 
coffee?  A.  Right  where  he  threw  it  when  the  night  clerk 
let  the  window  drop." 

The  only  other  evidence  on  this  point  is  that  a  witness 
saw  some  pasteboard  boxes  in  the  car,  near  the  door. 

Is  this  evidence  that  the  car  was  one  in  which  these 
things  were  kept  either  for  use,  sale,  or  deposit?  The  evi- 
dence does  not  show  for  what  use  either  the  Soo  Line,  the 
owner  of  the  car,  or  the  Illinois  Central,  its  alleged  pos- 
sessor, kept  said  goods  in  this  car,  nor  show  for  what  use 
anyone  kept  them  there.  There  is  no  evidence  that  these 
goods  were  in  the  car  for  sale  or  deposit.  It  may  be  the 
le^slature  should  not  have  hampered  the  State  by  making 
the  commission  of  the  crime  depend  in  part  upon  the  pur- 
pose for  which  goods  were  kept  in  the  car  broken  into.  But 
it  certainly  has  made  that  element  a  part  of  the  statute 
crime.  And  the  State  recognizes  this,  by  alleging  in  the 
indictment  that  said  goods  were  kept  in  the  car  entered, 
for  use,  sale,  and  deposit. 

The  verdict  lacks  support  because  there  was  a  failure 
to  prove  this  allegation.  This  is  no  holding  that  it  cannot 
be  established  bv  evidence  either  direct  or  circumstantial. 
It  is  no  attempt  to  settle  what  evidence  will  send  such  alle 
gation  to  the  jury.  What  we  decide  is  that  the  total  of 
all  the  evidence  in  this  case  is  too  weak  to  sustain  this 
charge  in  the  indictment. 

IV.iWe  give  no  consideration  to  the  assignment  that 
the  court  erred  in  giving  Instruction  10,  because  no  excep- 
tions to  instructions  seem  to  have  been  taken. 

V.  The  arguments  suggest  there  is  a  controversy  over 
whether  the  prosecution  was  not  under  a  statute  which  does 
not  authorize  the  penalty  the  court  inflicts.  In  view  of 
our  granting  a  new  trial,  and  of  the  manner  in  which  this 
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point  is  raised,  we  prefer  to  express  no  opinion  upon  this 
at  this  time. 

The  judgment  below  must  be  reversed. — Reversed  and 
renumded. 

Wbavbr,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


N 


Frank  Eaton,  Plaintiff,  v.  Joseph  E.  Meyer,  Judge,  et  al., 

Defendants. 

INTOZIOATINa  IJQU0B8:     Oontemirt— Evidence.     E^rldence  held 
sufficient  to  sustain  a  conviction  for  contempt. 

Certiorari  from  Polk  District  Court, — Joseph   E.  Mbybr, 

Judge. 

March  12,  1920. 

Defendant  was  accused  and  foufad  guilty  of  contempt 
for  the  violation  of  a  liquor  injunction,  and  he  brings  this 
proceeding. — A  ffirm  ed. 

Parsons  d  Mills,  for  petitioner. 

A.  O.  Rippey,  County  Attorney,  and  Oeorge  F.  Henry, 
for  defendants. 

Preston,  J. — In  1916,  in  an  injunction  suit,  it  was 
found  that  petitioner  was  engaged  in  owning  and  keeping 
intoxicating  liquors,  contrary  to  law,  and  carrying  about 
on  his  person  intoxicating  liquors,  and  was  then  and  there 
unlawfully  selling  the  same,  in  violation  of  law.  He  was 
enjoined  from  owning,  keeping,  and  selling  intoxicating 
liquors,  either  by  himself,  his  agents,  servants,  employees,  or 
lessees.  In  February,  1917,  he  was  found  guilty  of  con- 
tempt of  court  for  the  violation  of  such  decree.  The  find- 
ing in  that  case  was  offered  in  evidence  in  the  present  pro- 
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ceeding,  for  the  purpose  of  showing  that  it  was  petitioner's 
second  offense.  Defendant  states  that  the  first  convic- 
tion was  offered  in  evidence  as  bearing  on  the  punishment 
in  the  instant  case,  as  provided  by  the  statute.  He  was 
again  found  guilty  in  April,  1918,  in  this  proceeding.  The 
violation  of  the  injunction  charged  herein  is  alleged  to  have 
taken  place  on  the  24th  of  January,  1918.  The  only  ques- 
tion is  whether  the  evidence  is  sufficient  to  justify  the  find- 
ing of  the  trial  court.  It  is  contended  by  petitioner  that 
the  evidence  does  not  show  that  he  was  keeping  liquor,  or 
that  he  sold  it,  or  was  concerned  therein,  and  that  there  was 
no  evidence  to  so  show.  We  cannot  agree  that  there  was  no 
evidence  for  the  State  on  the  fact  question.  It  must  be  con- 
ceded that  'there  was  a  conflict  in  the  evidence.  Notwith- 
standing the  conflict,  we  are  satisfied  that  the  evidence  was 
sufficient  to  sustain  the  finding  of  the  trial  court. 

We  shall  not  go  into  the  evidence  in  detail.  Oq  Jan- 
uary 24, 1918,  police  officers  Day,  Kelsoe,  and  Marshall  made 
a  raid  on  the  place  known  as  Temp  Bar,  409  £}ast  6th  Street, 
in  Des  Moines,  and  arrested  Baton.  While  they  were  raid- 
ing the  place,  petitioner  E^ton  came  in,  and  they  arrested 
him.  They  found  a  man  named  Butler  behind  the  bar.  They 
searched  him,  and  found  four  pints  of  whisky  on  his  person. 
It  was  known  as  Old  Declaration  whisky.  The  rinsing  tanks 
smelled  of  liquor.  After  £>aton  was  arrested,  he  went  be- 
hind the  bar  and  picked  up  the  keys,  either  in  the  cash  ro- 
ister or  off  it.  Eaton  said  he  could  lock  the  door.  He 
took  some  money  from  the  cash  register,  and  put  it  in  a 
drawer  in  the  back  bar,  and  then  went  out,  locked  the  door, 
and  gave  the  keys  to  one  of  the  officers.  When  they  went 
to  the  police  station,  a  bulletin  was  made  out,  showing  the 
arrest,  and,  in  response  to  a  request  by  one  of  the  officers 
to  fill  out  the  blank  in  the  bulletin,  Eaton  said  his  residence 
was  at  618  EJast  Grand  Avenue.  Thereupon,  officers  Day, 
Jackson,  and  Denney  went  to  618,  where  they  found  Eaton's 
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wife,  a  colored  cook,  and  another  woman.  They  there 
found  35  qnarts  of  beer  and  19  pints  of  Old  Declaration 
whisky,  the  same  kind  of  whisky  which  was  found  on  the 
man  Butler,  behind  the  bar.  Day  testified  that  he  had  seen 
Eaton  behind  the  bar  at  the  place  in  question,  a  number  of 
times,  the  last  time  a  few  days  before  Eaton's  arrest.  The 
officers  testify  to  the  facts  before  set  out. 

Petitioner  and  his  wife  testify  that  he  had  no  interest 
in  the  intoxicating  liquor  found  at  the  residence,  and  that 
he  had  not  been  staying  at  the  premises  for  three  or  four 
weeks,  but  that  he  had  been  rooming  on  East  Sixth  Street. 
She  says  the  telephone  was  in  her  name,  and  that  none  of 
the  liquors  found  at  the  residence  were  kept  for  sale,  con- 
trary to  law.  Petitioner  says  he  had  no  interest  in  the 
Temp  Bar,  and  that  Butler  was  not  in  his  employ ;  that  he 
had  no  interest  in  the  keys  or  money  referred  to.  Other 
witnesses  testify,  on  behalf  of  petitioner,  to  some  of  these 
circumstances.  Under  the  evidence,  Eaton  exercised  the 
rights  of  proprietorship  of  the  Temp  Bar  and  the  money, 
and  had  been  seen  behind  the  bar  in  the  place  a  short  time 
before.  The  trial  court  was  justified  in  finding  that  the 
business  was  conducted  in  such  a  manner  as  to  evade  the 
law,  and  that  the  liquor  was  kept  at  Eaton's  home,  and 
doled  out  in  small  quantities  to  Butler.  The  trial  court 
saw  and  heard  the  witnesses,  and  was  in  a  better  position 
than  we  can  be  to  discover  the  truth,  and  its  finding  is  given 
some  weight.     Cheadle  v,  Roberts^  150  Iowa  639,  642. 

The  judgment  is — Affirmed, 

Weaver,  C.  J.,  Evans  and  Salinger,  J  J.,  concur. 
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Polk  Grant  et  al.,  Appellees,  v.  Fleming  Brothers  Com- 
pany et  al.y  Appellants. 

MASTER  AND  SEBVANT:  Workmen's  Compensation  Act— '* Aris- 
ing Out  of  and  in  the  Oonrse  of  Emidoyment."  Bvldence  re- 
viewed, relative  to  the  scope  of  a  workman's  employment  and 
the  circumstances  attending  his  death  without  eyewitnesses, 
and  held  to  support  a  finding  that  the  death  arose  out  of  and  in 
the  course  of  the  employment. 

Appeal  from  Polk  District  Court, — Lawrence  De  Graff, 

Judge. 

March  12,  1920. 

Proceeding  to  recover  compensation  under  the  Iowa 
Workmen's  Compensation  Act.  The  committee  of  arbitra- 
tion made  an  award.  Upon  review,  this  award  was  con- 
finned  bj  the  industrial  commissioner.  Upon  appeal  to 
the  Polk  County  district  court,  the  order  of  the  indus- 
trial commissioner  was  afiftrmed,  and  judgment  was  entered 
for  the  claimants.  From  such  order  and  judgment  of  the 
district  court,  the  defendants  have  appealed. — Affirmed. 

Brocketty  Strauss  d  Blake,  for  appellants. 

8.  Joe  Browfif  for  appellees. 

Evans,  J. — On  May  26,  1918,  Oscar  Grant,  an  employee 
of  the  defendants,  sustained  fatal  injuries,  from  which  he 
died  within  a  few  minutes.  The  one  question  of  controversy 
in  the  case  is  whether  the  injury  to  Grant  arose  out  of  and 
in  the  course  of  his  employment.  If  the  aflSrmative  is  found 
upon  this  question,  the  amount  of  the  award  has  been  stip- 
ulated by  the  parties. 

There  was  no  witness  to  the  circumstances  which  were 
the  immediate  cause  of  the  injury.    In  order  to  prove,  there- 
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fore,  that  the  injury  of  decedent  arose  out  of  and  in  the 
course  of  his  employment,  reliance  must  be  had  upon  cir- 
cumstantial evidence.  The  injury  resulted  from  an  elevator 
accident.  Grant  was  a  janitor  and  man  of  all  work  about 
the  Fleming  Building,  a  large  office  building  in  the  city  of 
Des  Moines.  The  accident  happened  on  Sunday.  Only 
one  of  the  three  passenger  elevators  was  in  operation  for 
passengers  on  that  day.  The  south  elevator,  not  in  use  for 
passengers,  was  under  inspection  by  its  engineers.  It  was 
their  duty  on  that  day  to  inspect  and  oil  the  same.  This 
duty  had  been  completed  only  a  few  seconds  before  the  acci- 
dent in  question.  The  last  conversation  with  Grant  was 
had  with  these  engineers,  Harris  and  Allen.  Grant  had  been 
at  work,  putting  in  some  partitions  on  the  sixth  floor.  He 
had  some  material  there,  and  perhaps  other  articles,  which 
were  to  be  brought  down  to  the  basement  by  means  of  an 
elevator.  His  purpose  was  tp  bring  the  same  down  in  the 
south  elevator,  and  this  purpose  had  been  communicated  to 
these  engineers,  and  consented  to  by  them.  The  construc- 
tion of  this  elevator  is  such  that  a  release  of  the  "up-lever" 
will  send  it  from  the  basement  to  the  top  floor.  Likewise, 
a  release  of  the  "down-lever"  will  send  it  from  the  top  floor 
to  the  basement.  The  circumstances  clearly  indicate  that, 
while  the  elevator  was  in  the  basement.  Grant  had  under- 
taken to  enter  it,  pursuant  to  his  purpose  to  go  after  his 
material  on  the  sixth  floor,  and  that,  while  he  was  entering 
it,  the  up-lever  became,  in  some  manner,  released.  The 
upward  thrust  of  the  elevator  crushed  Grant  against  the 
floor  above,  before  he  had  got  to  a  point  of  safety  within. 
Whether  the  release  of  the  up-lever  was  accidental  or  unin- 
tentional, or  whether  it  was  done  by  Grant  in  an  attempt 
to  operate  the  elevator,  is  involved  in  uncertainty.  The  con- 
tention of  appellant  is  that  he  was  operating  the  elevator, 
and  that  such  operation  was  beyond  the  scope  of  his  em- 
ployment, and  that,  therefore,  his  resulting  injury  was  out- 
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side  of  the  contemplation  of  the  Compensation  Act. 
'     The  scope  of  Grant's  employment  was  testified  to  by 
one  of  his  employers  as  follows : 

"Q.  Mr.  Fleming,  did  you  personally  attend  to  the  em- 
ployment of  the  deceased?  A.  Yes,  sir.  Q.  When  had  he 
entered  the  employ  of  Fleming  Bros.,  Incorporated?  A. 
On  about  the  10th  or  12th  of  January.  Q.  And  he  con- 
tinned  with  you  until  the  time  of  his  death?  A.  Yes,  sir. 
Q.  What  was  his  work,  and  what  did  he  do  around  there? 
A.  He  did  janitor  work,  and  helped  put  in  partitions,  in 
making  changes  up  through  the  building,  and  helping  take 
up  mortar  and  mix  mortar,  and  was  janitor  and  handy  man, 
to  do  any  work  that  was  to  be  done.  Q.  This  matter  of  get- 
ting material  from  the  sixth  floor, — that  was  part  of  his 
work?  A.  Yes.  Q.  Did  he  have  to  do  anything  with  this 
hoist  in  the  rear  of  the  building?  A.  Yes;  almost  daily  for 
some  time  he  got  out  ashes  and  helped  get  out  freight  and 
get  in  plaster  or  mortar  and  tiles,  and  everything  in  con- 
nection with  building  and  putting  in  new  partitions,  etc., 
and  helping  take  out  furniture.  Q.  Do  you  think,  Mr.  Flem- 
ing, he  was  familiar  with  the  working  of  the  passenger 
cages?  A.  I  think  he  was.  He  did  not  handle  passengers 
at  an.  Q.  You  think  a  man  that  could  run  the  freight  ele- 
vator hoist  outside  could  manage  an  elevator?  A.  I  think 
he  could  from  the  time  he  had  been  running  it." 

Engineer  Harris  testified  to  the  last  conversation  of 
Grant  as  follows:        ^ 

"A,  Well,  we  were  inspecting  the  elevators.  We  make 
a  system  every  Sunday  of  going  over  all  of  them.  Of  course, 
we  go  over  them  during  the  week,  but  do  the  oiling  and 
other  things  on  Sunday.  We  were  just  finishing  on  the 
south  car,  and  this  boy  said  he  wanted  to  use  the  car, — 
that  is,  Grant, — ^to  get  some  stuff  on  the  sixth  floor;  and  we 
told  him  We  would  be  ready  in  about  ten  minutes;  and  we 
finished  the  car.    I  was  the  last  man  out,  and  left  the  door 
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shut,  and  the  lever  in  a  down  position ;  and  Grant  was  not 
there  at  that  time.  We  were  in  the  shop,  and  were  wiping 
grease  off  of  onr  hands;  and  just  then,  he  appeared  at  the 
shop  door,  and  he  says  to  the  assistant  engineer,  *I  am  ready 
now,  Mr.  Allen,  to  get  that  stuff  from  the  sixth  floor,'  and 
Allen  answered,  *A11  right,  kiddo,  as  soon  as  I  get  a  drink, 
will  bring  it  down  for  you.'  " 

Assistant  engineer  Allen  testified  to  the  same  conversa- 
tion, as  follows: 

"Q.  Where  was  the  deceased  when  you  saw  him  at  that 
time:  that  is,  after  the  doors  in  the  basement  had  been 
closed?  A.  He  came  down  the  stairway,  and  said  he  was 
ready  to  go  up.  Q.  Clear  down?  A.  Yes.  Q.  He  was  in 
the  basement?  A.  Yes.  Q.  You  left  and  went  somewhere? 
A.  I  went  to  the  sub-basement,  after  a  drink.  Q.  That  is 
the  last  you  saw  of  the  deceased  before  the  accident?  A. 
Yes,  sir.  Q.  What  was  it  he  wanted  to  do  with  the  elevator, 
according  to  what  he  told  you?  A.  He  wanted  me  to  take 
the  elevator  up  to  the  sixth  floor,  after  lumber.  Q.  You  in- 
dicated that,  as  soon  as  you  got  a  drink,  you  would  go  with 
him?    A.  Yes,  sir.'' 

Twenty-flve  seconds  later,  the  injury  had  occurred,  and 
these  witnesses  heard  the  call  of  distress.  It  will  be  ob- 
served,  from  the  testimony  of  the  employer,  that  the  scope 
of  the  employment  was  very  broad  and  indefinite.  He  was 
not  only  janitor,  but  "handy  man,  to  do  any  work  that  was 
to  be  done."  The  only  limitation  put  upon  the  scope  of  this 
employment  by  this  witness  was  that  "he  did  not  handle 
passengers  at  all."  There  is  no  claim  that  he  was  attempt- 
ing to  handle  passengers  at  this  time.  The  clear  implication 
of  the  testimony  of  the  same  witness  is  that  he  was  familiar 
with  the  working  of  this  elevator.  There  is  no  claim  that 
he  was  not  justified  in  bringing  down  his  material  from 
the  sixth  floor  by  means  of  this  elevator.  The  claim  is  that 
he  was  not  justified  in  attempting,  himself,  to  work  the  ele- 
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vator,  and  that  he  ahould  have  waited  for  Allen  to  do  this. 
It  is  very  clear  that  he  would  have  been  justified,  in  the 
course  of  his  employment,  in  entering  the*  elevator  with 
Allen,  for  the  purpose  of  getting  his  material.  Having 
been  assured  by  Allen  that  he  would  go  with  him,  as  soon 
as  he  got  a  drink,  does  the  fact  that  Grant  entered  the  ele- 
vator, a  few  seconds  before  Allen  was  expected  to  follow 
him,  carry  him  outside  the  scope  of  his  employment?  We 
cannot  think  so.  Here,  again,  we  must  not  lose  sight  of  ap- 
pellants' premise.  This  premise  is  that  Grant  attempted 
to  get  into  the  elevator,  not  for  the  purpose  of  preceding 
Allen,  or  waiting  for  him,  but  for  the  purpose  of  operating 
the  elevator,  himself.  This  premise,  however,  rests  upon  an 
inference  from  the  circumstances  which  is  not  essential  to 
plaintiflTs  case.  To  draw  this  inference  is  more  to  the 
interest  of  the  defendants  than  to  that  of  the  plaintiff.  As 
between  the  two  inferences,  we  think  the  first  has  the  strong- 
er support  in  the  circumstances. 

Be  that  as  it  may,  we  think  it  fairly  appears  from  the 
evidence  that  the  scope  of  this  employment  was  so  indefi- 
nite, and  the  nature  of  it  so  miscellaneous,  and  the  attempt- 
ed operation  of  the  elevator,  if  such,  at  this  time,  was  so  in 
line  with  the  performance  of  his  immediate  conceded  duty 
,  to  remove  the  material  from  the  sixth  floor,  that  such  at- 
tempted oi)eration  should  be  deemed,  prima  facie  at  least, 
to  have  been  within  the  scope  of  his  duties.  If  the  fact  that 
Allen  intended  to  go  up  with  him,  for  the  purpose  of  operat- 
ing the  elevator  for  him,  tended  to  negative  such  scope  of 
his  own  employment,  it  would  only  negative_it  by  infer- 
ence. There  is  a  sense  in  which  the  burden  of  that  infer- 
ence would  be  on  the  defendants.  There  is  no  evidence  that 
it  was  the  duty  of  Allen  to  operate  the  elevator  on  this  day 
at  all.  It  does  appear  that  the  elevator  was  not  operated 
on  Sunday  for  passengers.  Whether  Allen  had  any  duty  to 
perform,  pertaining  to  said  material,  or  whether  he  was 

Vol.  188  Ia.- 
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feimply  volunteering  to  aid  Grant,  does  not  appear. 

We  reach  the  conclusion  that  the  case  wa^  properly 
decided  in  the  successive  tribunals  through  which  it  bar? 
come.  The  order  of  the  district  court  is,  therefore, — Af- 
firmed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


J.  C.  McCabe,  Appellant,  v.  Minneapolis  &  St.  Louis  Rail- 

•  ■ 

WAY  Company,  Appellee. 

BAn«BOABS:    Accidents  on  Tracks — Contributory  NegUgenco.    Con- 

1  tributory  negligence  results,  as  a  matter  of  law,  from  the  act 
of  knowingly  placing  the  foot  of  a  ladder  so  close  to  the  track 
of  a  railway  that  it  will  be  hit  by  a  passing  train,  and  working 
thereon,  with  an  unobstructed  view  of  the  track  for  three  quar- 
ters of  a  mile,  even  though  plaintiff  testifies  that  he  constantly 
looked  and  listened  for  approaching  trains. 

NEOLiaENOE:    Last  Clear  Chance — ^Failure  to  Discover.    The  "last 

2  clear  chance"  doctrine  has  no  application  when  the  record  af- 
firmatively discloses  that  the  peril  of  the  injured  party  was 
never  discovered  until  after  the  accident. 

Appeal  from  Polk  District  Court. — George  A.  Wilson, 

Judge. 

March  12,  1920. 

Action  for  damages  for  personal  injuries  sustained  by 
plaintiff  through  the  alleged  negligence  of  the  defendant. 
At  the  close  of  plaintiff's  evidence,  Jthere  was  a  directed  ver- 
dict for  the  defendant. — Affirmed, 

H,  P.  Daly  and  C.  (7.  Putnam,  for  appellant. 

R.  B,  Alherson  and  Carr,  Carr  d  Cox,  for  appellee. 

Evans,  J. — The  accident  happened  in  July,  191G.  The 
place  of  the  accident  was  at  a  point  ju.st  west  of  Sixty-third 
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Street,  Des  Moiues,  such  street  being  the  western  limit  of  the 

citv.     The  plaintiff,  at  the  time  of  the  acei- 

1.  Railroads:  .  x-  7 

accidents  on        dent,  was  an  employee  of  the  Standard  Oil 

tracks:  con-  '  *■ 

«^py  neg-     Conipauj.     The  Standard  Oil  Company  had 

acquired  a  right,  under  a  lease  from  the  de 
fendant  company,  to  erect  and  maintain  an  oil  supply  sta- 
tion upon  certain  ground  of  the  defendant  company  which 
was  adjacent  to  its  tracks.  Pursuant  to  such  lease,  the  sup- 
ply station  was  constructed  and  equipped.  The  ground  thus 
leased  by  the  Standard  Oil  Company  from  the  defendant 
was  enclosed  with  a  fence,  and  the  structure  of  the  oil  com- 
pany was  all  included  within  such  enclosure.  As  a  part 
of  the  equipment  for  unloading,  two  uprights,  6x6,  were 
maintained,  close  to  the  fence.  At  the  time  of  the  accident, 
the  plaintiff, was  engaged  in  painting  these  uprights,  the 
taller  one  being  24  feet  high.  For  the  purpose  of  such  work, 
the  plaintiff  used  an  extension  ladder.  In  placing  the  same, 
he  rested  the  foot  thereof  upon  the  ground  outside  of  the 
fence,  and  upon  the  defendant's  right  of  way,  and  within  16 
or  18  inches  of  one  of  its  tracks.  In  so  placing  the  ladder, 
he  admits  that  he  knew  that  an  engine  passing  over  the 
tracks  could  not  clear  the  ladder  without  striking  it.  He 
engaged  in  his  work  upon  such  ladder  at  a  height  of  about 
30  feet,  and  undertook  to  watch  for  the  approaching  trains. 
He  testified  that  he  looked  for  a  train  every  five  minutes,  and 
that  he  looked  more  especially  toward  the  east,  as  the  di- 
rection from  which  a  train  was  most  likely  to  come.  He 
had  a  clear  view  in  that  direction  along  the  track  for  three 
quarters  of  a  mile.  While  he  was  thus  engaged  at  the  top 
of  the  ladder,  one  of  defendant's  trains  did  come  from  the 
east,  and  did  pass  over  this  track,  and  thereby  displaced  the 
ladder,  to  the  resulting  injury  of  the  plaintiff.  This  train 
was  pulled  by  the  switch  engine,  and  comprised  17  cars, 
heavily  loaded  with  sand  and  cement.  It  did  not  come  rap- 
idly nor  suddenly.     It  stopped  within  a  hundred  feet  of 
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plaintiff's  place  of  work.  The  stop,  lasted  for  two  miniiteB, 
during  which  the  engine  was  cut  off,  and  proceeded  alone. 
The  engineer  was  on  the  further  side  of  his  cab,  and  was 
taking  hjs  signals  from  the  rear.  The  plaintiff  testified  that, 
though  he  was  watching  constantly  for  a  train,  he  neither 
saw  nor  heard  this  train,  and  knew  nothing  of  its  approach 
until  it  displaced  his  ladder.  On  the  other  hand,  none  of 
the  trainmen  observed  the  plaintiff,  nor  did  any  of  them 
know  that  his  ladder  was  resting  upon  the  railroad  ground. 

The  argument  for  plaintiff  is  that  the  lease  held  by  the 
Standard  Oil  Company  required  it  to  keep  its  supply  house 
painted,  and  that,  therefore,  the  plaintiff  was  performing 
for  his  employer  the  requirement  imposed  by  the  defendant 
upon  its  lessee.  It  is  argued,  therefore,  that  the  defendant 
owed  the  plaintiff  a  duty  of  lookout  and  discovery.  Wheth 
er,  if  this  premise  were  good,  such  conclusion  would  follow, 
we  need  not  determine.  The  actual  provisions  of  the  lease 
thus  relied  on  by  plaintiff  were  as  follows : 

"All  buildings  and  structures  are  to  be  ^constructed  of 
such  material  and  in  such  manner  as  to  be  satisfactory  to 
lessor.' 

"All  buildings  and  the  leased  premises  are  to  be  kept  in 
a  neat  and  orderly  condition;  the  bmldmga  to  be  painted  as 
often  as  necessary ;  the  color  to  be  designated  by  the  lessor." 

The  plaintiff  was  not  engaged  in  painting  the  buildings. 

Such  lease  contained,  also,  the  following  provision: 

"No  building,  structure  or  obstruction  shall  be  erected 
or  placed  nearer  than  six  (6)  feet  of  the  nearest  rail  of  any 
track.'' 

The  fence  line  was  six  feet  from  the  tracks.  The.  only 
reason  the  plaintiff  had  for  putting  the  foot  of  his  ladder 
against  the  defendant's  railroad  was  that  it  was  more  con- 
venient for  him  to  do  so  than  to  place  the  same  inside  the 
fence.  The  ground  inside  the  fence  was  more  uneven  than 
that  outside.    The  ladder  would  thereby  be  rendered  less 
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secure,  unless  it  were  lashed  to  the  upright.  He  could  have 
lashed  the  same,  but  this  would  have  taken  correspondingly 
increased  time  and  trouUe. 

The  argument  of  the  plaintiff  centers,  in  the  main,  upon 
two  general  propositions : 

(1)  That  the  question  of  his  contributory  negligence 
was  for  the  jury. 

(2)  That  the  question  of  the  n^ligence  of  the  defend- 
ant under  the  doctrine  of  last  clear  chance  was  for  the  jury. 

In  proof  of  his  own  freedom  from  contributory  negli- 
gence, he  testified  that  he  watched  and  listened  constantly 
for  an  approaching  train,  and  saw  none.  And  yet  the  un- 
disputed testimony  of  his  own  witnesses,  even  including 
himself,  is  that,  if  he  had  looked,  he  must  have  seen  tho 
train,  and,  if  he  had  listened,  he  must  have  heard  it.  He 
argues  that  the  trainmen  could  have  seen  him  for  a  distance 
of  three  quarters  of  a  mile,  and  that,  therefore,  the  defend- 
ant is  liable,  under  the  doctrine  of  last  clear  chance.  But 
he  could  have  seen  the  train  more  readily  than  the  train- 
men could  have  seen  him.  If  he  had  seen  the  train  half  a 
mUe  away,  he  would  have  known  that  he  was  in  imminent 
danger.  Without  seeing  the  train,  he  knew  every  moment 
that  he  was  in  imminent  danger;  whereas,  if  the  trainmen 
half  a  mile  away  had  seen  him,  they  would  simply  have  seen 
him  at  work  within  the  lines  of  the  enclosure  of  the  Stand- 
ard Oil  Company.  They  would  not  necessarily,  or  even 
probably,  see  that  his  ladder  projected  into  the  near  vi- 
cinity of  the  track.  His  presence  at  such  place,  therefore, 
would  not  attract  their  observation,  or  disclose  to  them  his 
peril.  Indeed,  his  actual  position  in  their  line  of  vision  was 
such  as  to  negative  any  suggestion  of  peril.  Only  the  dis- 
covery of  the  ladder  itself  and  the  extent  of  its  encroach- 
ment'upon  the  right  of  way  could  disclose  to  the  trainmen 
the  peril  of  plaintiff's  position. 

We  have  carefully  read  the  evidence  in  the  record,  and 
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we  find  nothing  in  it  which  presents  debatable  ground.  It 
is  needless  that  we  go  into  its  many  details.  The  salient  and 
controlling  facts  are  those  already  stated.  The  plaintiflf 
placed*  his  ladder  intentionally,  conscious,  at  the  time,  that 
he  was  placing  an  obstruction  in  the  way  of  defendant's 
trains.  It  was  a  stealthy  obstruction,  in  that  it  was  not 
readily  observable  to  trainmen.  It  was  not  only  an  act  of 
trespass;  it  was  reckless  and  foolhardy,  as  an  act  of  negli- 
gence. It  had  not  the  excuse  of  an  emergency.  It  was  not 
even  momentary,  but  was  continued  persistently,  in  the  full 
coDSciousness  of  its  foolhardy  character.  No  just  rule  of  law 
could  be  formulated  to  protect  a  man  from  folly  so  resolute. 
A  case  of  last  clear  chance  is  not  presented.  The  evi- 
dence on  behalf  of  plaintiff  is  direct  and  positive  that  the 
trainmen  did  not  discover  the  plaintiff,  nor  the  obstruction 

which  he  had  placed.     There  is  nothing  in 
last  dear  the  Circumstances  that  would  warrant  the 

cbance:  faU- 

nw  to  diB>  jury  to  find  the  fact  otherwise.    The  plain- 

tiff  himself  was  far  enough  away  from  the 
line  of  vision  of  a  lookout  on  the  engine.  The  ladder  was 
a  small  one.  As  a  visible  object,  it  also  was  to  one  side  of 
the  track  and  of  the  line  of  vision.  It  was  only  at  a  point 
close  to  the  ground  that  it  became  an  obstruction  to  the 
passage  of  trains.  The  trial  court  properly  sustained  the 
motion  to  dismiss.     Its  order  is,  accordingly, — Affirmed, 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Martin  Newcomer,  Appellee,  v.  M.  C.  Novak,  Appellant, 

et  al..  Appellees. 

BIiEOnON  OF  REMEDIES:  Special  Lien  Abandoned  by  Ezecutlou 
Levy.  Special  claims,  or  rights  in  and  to  personal  property  by 
virtue  of  a  mortgage  or  conditional  sale,  are  wholly  waived  by 
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obtaining  personal  Judgment  against  the  debtor  and  seiaing  the 
property  under  execution  Zei^. 

AppecU  from  Jones  District  Court, — F.  F.  Dawlby,  Judge. 

December  16,  1919. 

Rehearing  Denied  March  12,  1920. 

Action  in  equity  to  "foreclose  a  trust  deed,  executed 
April  21,  1913,  and  duly  recorded,  April  29,  1913,  securing 
an  issue  of  |25,000  of  bonds  of  J.  A.  Green  &  Sons,  a  corpo- 
ration. The  appellant,  Novak,  one  of  the  defendants,  an- 
swered, claiming  a  superior  lien  upon  a  steam  shovel  and 
some  dump  cars  owned  by  the  corporation  Green  &  Sons, 
which  last-mentioned  property  was  included  in  the  trust 
deed.  Claim  was  that  said  property  was  sold  and  delivered 
to  defendants  Green  &  Sons  under  a  sale  contract,  providing 
that  the  title  to  the  property  should  remain  in  the  seller 
until  the  notes  were  paid,  and  that  the  notes  given  therefor 
should  be  secured  by  a  mortgage  on  the  property ;  and  fur- 
ther, that  it  was  the  intent  of  the  parties  to  said  sale  con- 
tract to  retain  in  the  sellei*  a  lien  on  said  property  until 
the  purchase  price  was  paid,  even  if  title  passed  to  said 
purchaser.  The  contract  provided  that,  on  breach  of  the 
contract,  the  seller  mav  sue  for  and  recover  the  amount  due 
on  the  notes.  Novak  further  alleged  that  the  seller  had 
transferred  all  rights  in  the  contract  and  property  to  him. 
The  answer  by  Novak  further  alleged  that  he  had  brought 
action  on  the  notes  given  for  the  purchase  price,  against 
Green  &  Sons,  and  recovered  judgment  thereon,  February 
2,  1915;  that  no  part  of  the  judgment  has  been  satisfied; 
that  execution  was  issued  under  said  judgment,  and  levy 
made  on  the  shovel  and  cars  and  other  property  of  Green  & 
Sons,  but  no  sale  was  made  or  advertised  under  said  levy, 
because  Novak  relied  on  the  promise  of  Green  &  Sons  that, 
if  permitted  to  retain  the  property  to  do  its  work,  it  would 
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make  payment  of  the  judgment  from  its  income;  that  the 
judgment  was  obtained  in  Linn  County,  and  afterwards  a 
transcript  thereof  was  filed  in  the  olBflce  of  the  clerk  in 
Jones  County ;  that,  at  the  time  the  action  on  the  notes  was 
commenced  by  Novak,  and  judgment  taken  and  levy  made, 
Green  &  Sons,  a  corporation,  was  insolvent,  but  this  fact 
was  unknown  to  Novak  or  to  the  party  who  sold  the  claim 
to  him.  It  does  not  appear  that  the  contract  was  recorded, 
and  it  is  not  claimed  that  plaintiff  had  any  notice,  actual  or 
constructive,  of  the  provisions  of  the  contract.  All  the  prop- 
erty was  sold  at  execution  under  plaintiff's  judgment  for 
f 2,000  less  than  the  judgment.  Plaintiff's  demurrer  to  the 
answer  was  sustained.  Defendant  Novak  refusing  to  plead 
further,  default  judgment  and  decree  were  rendered  against 
him,  the  court  holding  that  the  plaintiff's  lien  was  superior 
to  any  claim  on  the- part  of  said  defendant  Novak.  The 
ground  of  the  ruling,  as  we  understand  it,  was  that  Novak 
had  waived  any  alleged  lien  he  might  have  by  virtue  of  the 
sale  contract,  by  taking  a  personal  judgment  against  the 
corporation.  Green  &  Sons,  and  levying  on  the  proi)erty 
under  execution,  and  had  elected  to  treat  the  sale  of  the 
property  as  absolute,  and  as  an  abandonment  of  any  claim 
under  the  contract.  The  defendant  Novak  appeals. — Af- 
firmed. 

4 

E.  A.  Fordyce,  for  appellant. 

Deaooftf  Oood,  Sargent  &  Spongier,  for  appellees. 

Preston,  J. — One  of  appellant's  contentions  is  that  his 
contract  is  a  mortgage,  and  not  a  conditional  sale,  and  that 
Section  2905  of  the  Code  does  not  apply.  If  it  is  a  mortgage, 
plaintiff  had  no  notice  of  it.  A  similar  contract  has  been 
held  to  be  a  conditional  sale.  Among  the  cases  so  holding 
i»  Richards  v.  Schreibcr,  infra,  at  page  433.  Appellee  ar- 
gues that  whether  the  contract  was  a  conditional  sale  con- 
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tract  or  a  chattel  mortgage  is  immaterial,  for  that  Novak 
did  not  claim  the  property  under  either  a  conditional  sale 
contract  or  a  chattel  mortgage,  but  obtained  a  geperai 
judgment  against  the  defendant  corporation,  and  caused  a 
general  execution  to  be  levied  upon  its  property.  In  the 
Elevator  Co.  case,  infra,  at  726,  we  said : 

"A  party  holding  personal  property  by  virtue  of  a  mort- 
gage or  pledge  may  waive  his  claim  under  the  mortgage 
or  pledge,  and  attach  the  property  in  a  suit  to  recover  the 
debt  for  which  the  mortgage  or  pledge  was  given.  Such 
an  attachment  is,  in  itself,  a  waiver  of  the  claim  under  the 
mortgage  or  pledge.  The  lien  created  by  the  latter  is  es- 
sentially different  from  that  created  by  the  attachment, 
and  the  two  cannot  exist  at  the  same  time." 

We  deem  it  unnecessary  to  discuss  the  point  as  to 
whether  the  instrument  was  mortgage  or  conditional  sale 
contract,  for  the  reason  that  we  think  appellant  waived 
whatever  lien  or  claim  of  title  he  might  have  had,  as  be- 
tween the  seller  and  purchaser.  Appellee's  contention  is 
that,  where  the  seller  of  property  brings  suit  upon  a  note 
evidencing  the  purchase  price  of  the  property,  or  a  part 
thereof,  and  obtains  judgment  thereon  and  levies  an  execu- 
tion upon  the  property  as  the  property  of  the  buyer,  8t  is 
an  election  on  the  part  of  the  seller  to  treat  the  sale  of  the 
property  as  absolute,  and  as  an  abandonment  of  any  lien 
thereon.  On  this  they  cite  Richards  v.  Schreiber,  98  Iowa 
422,  433 ;  Kearney  Mill,  d  Elev.  Co.  v.  Union  P.  B.  Co.,  97 
Iowa  719,  723;  WMtney  v.  Abbott,  191  Mass.  59  (77  N.  E. 
524) ;  35  Cyc.  673.  In  the  Richards  case,  supra,  under  a 
similar  contract  and  situation  as  here  presented,  the  court 
said: 

"A  further  objection  to  a  recovery  of  this  property  by 
the  Stayer  &  Abbott  Manufacturing  Company,  of  whick 
other  creditors  may  avail  themselves,  is  the  fact  that,  at 
the  October  term,  1893,  of  the  Calhoun  County  district  com  #;, 
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that  company  brought  an  action  for  the  recovery  of  the 
price  of  the  property,  aided  by  attachment.  The  petition 
in  that  action  averred  that  Ehrlich  and  Eadie  ♦  •  ♦ 
owed  the  plaintiff  about  f4,0(K)  for  goods  sold.  The  writ 
of  attachment  was  levied  on  real  estate  of  Ehrlich,  and 
Richards  was  garnished  under  it.  *  *  *  The  «uit  and 
proceedings  thereunder  were  an  unequivocal  election  by  it  to 
waive  any  right  it  may  have  had  to  recover  the  property  as 
its  owner,  and  to  treat  it  as  sold  absolutely  to  Ehrlich." 

In  the  Elevator  case,  supra,  we  said,  quoting  from 
Thompson  v.  Howard,  31  Mich.  309,  312: 

"  *A  man  may  not  take  two  contradictory  positions ;  and, 
where  he  has  the  right  to  choose  one  of  two  modes  of 
redress,  and  the  two  are  so  inconsistent  that  the  assertion 
of  one  involves  the  negation  or  repudiation  of  the  other, 
his  deliberate  and  settled  choice  of  one,  with  knowledge,  or 
means  of  knowledge,  of  such  facts  as  would  authorize  a 
resort  to  each,  will  preclude  him  thereafter  from  going 
back  and  electing  again.'  ♦  ♦  ♦  <The  election,  if  made 
with  knowledge  of  the  facts,  is  in  itself  binding.  It  can- 
not be  withdrawn,  though  it  has  not  been  acted  upon  by 
another  by  any  change  of  position.' " 

We  think  these  cases  are  in  point.  Appellant  says  fur- 
ther that  judicial  proceedings  not  prosecuted  to  final  results, 
but  abandoned,  will  not  constitute  an  election.  We  do  not 
understand  the  record  in  the  instant  case  to  show  that  thero 
was  any  abandonment  by  Novak.  He  prosecuted  his  case  to 
judgment,  and  levied  upon  the  property.  The  record  does 
not  show  that  the  levy  was  abandoned,  but  that  he  permitted 
Green  &  Sons  to  use  the  property,  under  the  promise  to  pay 
the  claim.  Appellant  cites  Buffalo  (7.  L.  d  I,  Co.  v.  Swigwrt, 
176  Iowa  422,  428.  In  that  case,  the  plaintiff  first  filed  a 
petition  asking  the  foreclosure  of  a  mortgage  for  principal, 
interest,  and  taxes  paid.  On  demurrer,  the  petition  was 
held  bad.    Then  plaintiff  filed  a  substituted  petition,  in 
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which  he  did  not  ask  the  foreclosure  of  the  principal.  Later, 
he  filed  a  second  amended  or  substituted  petition,  asking 
foreclosure  for  principal,  interest,  etc.  Held  that  the  first 
petition  was  not  a  waiver  of  a  right  to  file  the  second,  and 
was  not  an  election  to  proceed  solely  for  the  items  other 
than  the  principal.  The  court  said  that  there  was  but  one 
ultimate  claim  in  the  case,  and  but  one  judgment^  and  no 
waiver  of  whatever  remedies  plaintiff  was  entitled  to  under 
the  pleadings  and  the  testimony  adduced  in  support  thereof. 
We  think  the  trial  court  properly  sustained  the  de- 
murrer, and  the  judgment  is,  therefore, — Affirmed. 

Ladd^  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 

SUPPLBMBNTAL   OPINION, 

Per  Curiam. — On  rehearing,  our  attention  is  called  to 
Stein  V,  McAuley,  147  Iowa  630.  That  case  does  not  refer 
to  prior  Iowa  cases  apparently  in  conflict.  We  do  not,  at 
this  time,  approve  or  disapprove  of  the  Stem  case.  That 
case  is  distinguished  on  the  ground  that,  in  the  instant  case, 
there  was  a  conditional  sale.  Petition  for  rehearing  is  over- 
ruled. 


B.  H.  SiBTSBMA,  Appellant,  v.  Andbrson  et  al.,  Appellees. 

DABiAOBB:     Nonftaudnlent  Fallnre   of  OoiiBideratlon.     The   non- 

1  fraudulent  failure  of  consideration,  following  an  exchange  of 
properties,  is  compeuflated  by  returning  to  the  injured  party 
the  value  of  that  which  he  paid  for  that  which  he  did  not  re- 
ceive, and,  perhaps,  expenses  reasonably  Incurred.  ESspecially 
is  this  the  proper  measure  when  the  pleadings  were  framed  on 
such  theory. 

PlaBADIN'O:     Amendments— Belated  and  I&coiislstent  Amendments. 

2  Amendments  bearing  on  the  measure  of  damages,  and  offered  at 
the  close  of  movent's  evidence,  are  properly  rejected  (1)  when 
they  do  not  enlarge  the  measure  of  damages,  and  (2)  when 
they  are  contradictory  of  record  stipulations. 
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Appeal  from  Emmet  District  Court. — ^N.  J.  Lsno^  Judge. 

March  12,  1920. 

Action  for  damages  for  a  failure  of  the  cousideration 
in  an  exchange  of  property  between  plaintiff  and  defend- 
ant   At  the  close  of  plaintiff's  evidence,  there  was  a  direct- 
ed verdict  for  the  defendant.    The  plaintiff  appeals. — Af- 
»  firmed. 

Francis  &  Owen  and  Cosson  &  Francis,  for  appellant. 

Morse  &  Kennedy,  for  appellees. 

E^VANS,  J. — I.  Though  three  defendants  are  named,  the 
suit  is  pressed  only  as  against  the  defendant  Anderson.  On 
February  23,  1917,  the  plaintiff  and  defendant  Anderson 

entered  into  an  oral  contract  for  exchange 

^'  nonf^uduient     ^'  property.    The  plaintiff  was  the  owner  of 

JJdSation.^'*"     certain  letters  patent  under  which,  and  a 

little  factory  in  which,  he  had  manufactur- 
ed dish  pans  and  fly  catchers.  The  factory  had  not  been  a 
going  concern,  however,  for  nearly  a  year.  He  traded  his 
letters  patent  and  his  factory  to  the  defendant,  and  received 
in  exchange  therefor  a  purported  warranty  deed  to  a  quar- 
ter section  of  land  in  Texas.  The  deed  purported  to  be  ex- 
ecuted by  the  owner,  as  grantor,  but  no  grantee  was  named 
therein.  The  idea  of  both  parties  was  that  the  plaintiff 
could  have  his  own  name  inserted  as  grantee.  The  plaintiff 
turned  over  to  the  defendant  the  keys  to  the  factory  and 
the  letters  patent.  The  tangible  property  seems  to  have 
been  360  dish  pans  and  1,500  fly  catchers.  There  was  also 
considerable  raw  material,  including  some  hundreds  of 
partly  constructed  pans.  The  fact  came  to  light  later  that 
the  purported  signature  to  the  blank  deed  was  a  forgery, 
whereby  the  consideration  moving  to  the  plaintiff  wholly 
failed.    Upon  the  discovery  of  the  faot  of  forgery,  the  de- 
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fendant  at  once  restored  to  the  plaintiff  the  property  re- 
ceived from  the  plaintiff,  by  delivering  to  him  the  letters 
patent  and  the  keys  to  the  factory.  That  the  defendant  at- 
tempted  to  make  such  restoration  is  not  denied;  but  the 
plaintiff  avers  that  he  did  not  accept  such  restoration,  but 
returned  the  keys  and  the  patent  back  to  the  defendant.  A 
few  months  later,  this  suit  for  damages  was  brought. 

The  trial  of  the  case  in  the  lower  court  turned  upon 
one  question,  namely :  What  was  the  proper  rule  of  measure 
of  damage,  under  the  undisputed  facts  in  the  case?  Coun- 
sel for  plaintiff  contended  that  the  measure  of  his  damage 
was  the  value  of  the  Texas  land.  The  trial  court  held  that 
the  rule  applicable  to  the  facts,  as  a  measure  of  damage, 
was  the  value  of  the  consideration  paid  by  plaintiff. 
Plaintiff  declined  to  offer  any  evidence  of  the  value  of  such 
consideration.  There  was,  therefore,  a  directed  verdict  for 
the  defendant  at  the  close  of  plaintiff's  evidence.  In  the  in- 
troduction of  testimony,  it  was  stipulated  into  the  record 
that  the  defendant  was  innocent  and  ignorant  of  the  for- 
gery, and  had  acted  in  good  faith.  No  question  of  fraud  or 
bad  faith,  therefore,  was  involved. 

It  is  now  urged  on  appeal  that  the  holding  of  the  court 
on  this  question  was  erroneous,  and  that  it  was  based  upon 
an  antiquated  case  of  Foley  v.  McKeegan,  4  Iowa  1.  The 
holding  of  the  trial  court  was  clearly  correct  Two  rea- 
sons appear  upon  the  face  of  the  record,  either  one  of  which 
would  be  sufficient  to  sustain  the  holding. 

The  first  is  that  plaintiff's  petition  was  cast  in  a  mold 
that  called  for  precisely  that  measure  of  damage.  It  aver- 
red that  the  consideration  paid  to  the  defendant  for  said 
land  was  {5,000,  and  that  the  plaintiff  paid  such  consid- 
eration in  reliance  upon  the  title  of  the  defendant.  The 
prayer  for  judgment  was  for  fS^OOO. 

It  is  true  that  the  petition  averred,  also,  '^that  said 
premises  were,  in  fact,  of  the  reasonable  value  of  the  agreed 
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consideration  therefor,  to  wit :  fS^OOO."  There  was  no  oth- 
er allegation  in  the  petition  purporting  to  claim  as  damages 
the  value  of  the  Texas  land,  except  as  such  value  was  meas- 
ured by  the  value  of  the  consideration  paid. 

Secondly,  it  is  the  recognized  rule  in  this  state,  as  be- 
tween a  vendor  and  a  vendee  of  real  estate,  that,  in  the  ab- 
sence of  wrongful  intention  or  bad  faith,  a  failure  of  ven- 
dor's title  which  renders  him  unable  to  perform,  is  a  failure 
of  consideration.  In  such  case,  the  vendee  must  be  made 
whole ;  but  the  punitive  elements  of  damage  are  eliminated. 
Ordinarily,  the  measure  of  damage  is  the  consideration 
paid,  and,  perhaps,  expense  reasonably  incurred.  It  is 
true  that  this  rule  had  its  origin  a  long  time  ago,  in  Foley 
V.  McKeegwrif  4  Iowa  1.  But  it  has  been  applied  frequent- 
ly from  that  time  to  the  present.  Eggert  v,  Pratt,  126 
Iowa  727,  728 ;  Cornell  v.  Rodabaugh,  117  Iowa  287 ;  WUte 
V.  Harvey,  175  Iowa  213.  This  rule  is  consonant  with  the 
rule  of  measure  of  damage  for  breach  of  a  covenant  of  title 
in  the  conveyance. 

If  a  conveyance  has  been  made  with  covenant  of  title, 
the  vendee  may  sue  on  the  covenant.  If  conveyance  has  not 
been  made,  he  may  sue  on  the  contract.  His  measure  of  re- 
covery is  the  same  in  either  case, 

II.  At  the  close  of  the  evidence,  and  while  the  motion 
for  a  directed  verdict  was  under  the  consideration  of  the 
court,  the  plaintiff  presented  an  amendment  to  his  petition, 

and  asked  leave  to  file  the  same.  Leave  was 
2.  PMADiifo :  denied,    and    this    ruling   is    laid    as    ono 

amendments:  -i     ^  i 

belated  and  In-    ground  of  reversal. 

consistent 

amendments.  One  feature  of  the  amendment  was,  in 

effect,  to  sue  upon  the  covenants  of  warran- 
ty in  the  purported  deed.  If  this  amendment  had  been  per- 
mitted, it  would  not  have  opened  the  door  to  a  greater  re- 
covery for  the  plaintiff  than  the  value  of  the  consideration 
paid.    This  measures  the  limit  of  the  warrantor's  liability. 
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MUohke  v.  Baughn,  52  Iowa  528 ;  Royer  v.  Foster,  62  Iowa 
321 ;  Boice  v.  Coffeen,  158  Iowa  705. 

The  plaintiff  was  not  prejudiced,  therefore,  at  this 
point.  Furthermore,  it  is  by  no  means  dear  that  he  could 
have  predicated  an  action  at  law  upon  covenants  of  a  war- 
ranty contained  in  ft  deed  concededly  forged  and  void,  to 
which  neither  plaintiff  nor  defendant  was  an  actual  parly. 
Doubtless,  equity  could  find  a  way  of  appropriate  relief  in 
such  a  case.  The  cases  relied  on  by  appellant^  whereby  the 
covenants  of  a  deed,  blank  as  to  the  grantee,  were  enforced 
against  the  vendor,  whose  name  did  not  appear  in  the  chain 
ef  title,  were  equity  cases.  Santee  v.  Keefe,  127  Iowa  128; 
Bossingham  v.  Sych,  118  Iowa  192. 

Whether  such  relief  would  be  possible  in  an  action  at 
law,  quaere.  We  do  not  pass  upon  it.  A  further  feature 
of  the  offered  amendment  was  an  allegation  of  fraud  on  the 
part  of  the  defendant.  This  was  a  contradiction  of  the 
stipulation  already  entered  of  record.  It  was  clearly  with- 
in the  discretion  of  the  court  to  refuse  so  radical  a  change 
of  issue  after  the  evidence  had  closed.  We  find  no  error  in 
the  record.    The  judgment  below  is,  accordingly,-^A/fJrmed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Major  Cook,  Appellant. ' 

BUBOIiABT:    Inferring  Intent.    Intent  to  commit  larceny  may  not 

1  be  inferred  from  the  defendant's  admission  that  he  "tried"  to 
enter  a  dwelling  house. 

OBIMINAIi  LAW:    ConfeflSlons  Involve  AU  Elements  of  Crime.    Ad- 

2  missions  of  the  truth  of  facts  not  in  themselves  sufficient  to 
constitute  the  alleged  offense,  are  not  a  confession.     So  held 
where  the  accused  simply  admitted,  under  a  charge  of  attempted  . 
burglary,  that  he  "tried"  to  enter  the  house,  but  made  no  ad-  \ 
mission,  directly  or  indirectly,  as  to  any  felonious  intent. 
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CRIMINAL  LAW:    Oonfession—- Iiunifflciant  Evidenoe  of  Ooipiis  D^ 

3  licti.  A  confession  will  not  justify  a  conyictlon  for  attempted 
burglary,  when  the  evidence  of  the  corpus  delicti  shows  an  in- 
tent, but  no  attempts  to  break  and  enter. 

Appeal  from  Monroe  District  Court. — Sbnka  Cobnbll^ 

Judge. 

March  12,  1920. 

The  defendant  was  indicted,  tried,  and  found  guilty  on 
charge  of  attempting  to  break  and  enter  a  dwelling  house 
in  the  niglittime,  with  intent  to  commit  larceny,  and  from 
this  judgment  he  appeals. — Reversed. 

Price  d  Hickenlooper,  for  apx>ellant. 

H.  M.  Havner,  Attorney  General,  and  (7.  TF.  Lyon,  As- 
sistant Attorney  General,  for  appellee. 

Wbavbe,  C.  J. — The  indictment  charges  that,  on  Au- 
gust 6, 1919,  and  in  the  nighttime,  the  defendant  unlawfully 
attempted  to  break  and  enter  a  certain  dwelling  house  oc- 
cupied by  one  Messer  and  family,  in  thd 

^'  ?e??fnV"ieit     ci^J  <>'  ^Ibia,  with  intent  to  commit  lar- 

ceny.  The  evidence  shows  without  dispute 
that  the  building  mentioned  was  then  being  used  by  Messer 
and  wife  as  a  residence,  and  that  they  owned  and  used 
therein  more  or  less  household  and  kitchen  furniture.  They 
also  had  a  small  amount  of  money.  The  night  was  warm, 
and  the  outside  door,  opening  into  the  house  from  tiie 
porch,  had  been  left  unclosed;  but  the  doorway  was  filled 
by  a  screen,  hooked  on  the  inside.  Messer  and  wife  were 
sleeping  in  an  inner  room,  the  open  door  to  which  was  in 
direct  line  with  the  outside  door  to  the  porch  entrance. 
Sometime  after  midnight,  Mrs.  Messer,  lying  upon  her  bed, 
and  facing  the  door,  was  awakened  by  a  flash  of  light 
thrown  on  her  face.  Waking,  she  saw  a  man  standing  on 
the  porch,  just  outside  the  screen,  apparently  holding  a 
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flashlight  at  or  near  the  point  where  the  screen  was  hooked 
to  the  door  post.  The  woman  screamed  in  fright,  and  the 
intruder  left.  She  does  not  claim  to  have  recognized  him, 
Messer  was  aroused  by  the  cry  of  his  wife,  but  not  in  time 
to  see  the  person  at  the  door ;  and  the  most  he  says  is  that 
he  heard  a  man  walk  off  ihe  porch.  Two  or  three  days  lat* 
er,  the  sheriff  arrested  defendant  in  Kansas  City.  As  a 
witness,  he  says  that,  after  he  had  brought  him  to  Albia, 
and  placed  him  in  jail,  defendant  expressed  a  wish  to  see 
-  the  county  attorney,  and  "tell  the  truth.*'  An  interview 
was  then  had  between  defendant  and  the  county  attorn^ 
and  the  sheriff.  What  was  there  said  is  shown  by  the  tes- 
timony of  the  sheriff  only,  and  is  as  follows : 

^In  the  conversation,  he  slated  to  the  county  attorney 
what  he  did  that  night.  He  said,  if  we  would  take  him 
down  the  street,  he  would  show  us  the  house  that  he  at- 
tempted to  get  into, — he  was  at.  He  said  he  was  at  the  M. 
ft  St.  L.  tank,  and  left  and  came  up  the  street.  After  that, 
we  took  him  where  he  indicated  he  wanted  to  go.  We  took 
him  in  my  auto.  We  afterwards  picked  up  Mr.  Shaw.  We 
started  from  the  county  attorney's  of9ce,  and  went  east  on 
Benton  Avenue  to  Oiltner's  comer  in  the  city  of  Albia, 
Iowa.  Mr.  Cook  said,  if  we  would  go  down  to  that  water 
tank  down  east,  and  let  him  come  back  this  way,  he  could 
show  us  the  place  better  than  he  could  to  start  from  this 
end.  Coming  back  in  the  street,  Mr.  Vade  Shaw,  the  coun- 
ty attorn^,  myself,  and  the  defendant  were  in  the  car.  I 
know  where  the  Otto  Messer  house  is  now ;  I  did  not  then. 
We  stopped  at  the  Messer  house,  and  he  said,  ^hat  is  the 
house.'  He  stated  that  he  had  tried  to  get  into  that  house, 
but  that  he  was  scared  away  by  someone's  hollo  or  scream. 
He  said  it  was  about  3 :30  o'clock,  as  nearly  as  I  can  recol- 
lect. We  stopped  at  the  Messer  house.  I  then  took  him 
back  to  the  jail." 

Mr.  Shaw,  who  accompanied  the  party  in  the  auto,  cor- 
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poborates  the  sheriff's  version  of  what  occurred,  saying: 

"I  got  in  the  car  and  drove  out  east,  near  Mr.  Giltner's 
place,  then  turned  around,  and  drove  back  west  on  Ben- 
ton Avenue.  While  coming  back,  the  defendant  had  a  con- 
versation with  Mr.  Dearinger  in  my  presence.  Tes,  I  heard 
the  conversation  in  which  he  stated  that  he  had  tried  to 
enter,  and  he  indicated  the  houses.  Following  that,  we 
drove  westward  along  the  street.  When  we  got  up  to  the 
Otto  Messer  house,  he  pointed  out  that  house,  and  said,  *I 
was  at  that  house,  and  tried  to  get  in.'  I  do  not  know  that 
he  said  he  was  in  that  house.  He  said  he  was  up  to  the 
door,  and  someone  halloed,  I  believe  he  said,  and  scared 
him  away.'' 

The  foregoing  constitutes  the  entire  evidence  in  the 
case,  and  is  quoted  literally  from  the  printed  record.  No 
evidence  was  offered  on  part  of  the  defendant. 

I.  When  the  State  had  rested,  the  defendant  moved 
for  a  directed  verdict  in  his  favor.  The  motion  was  over- 
ruled. It  should  have  been  sustained.  That  the  evidence 
is  insufficient  to  support  a  conviction  is  easily  demonstrable 
on  several  grounds. 

In  the  first  place,  to  sustain  a  conviction,  it  must  be 
shown,  by  evidence  beyond  reasonable  doubt,  not  only  that 
defendant  did  attempt  to  break  and  enter  the  Messer  resi- 
dence, but  that  such  attempt  was  made  with  the  intent  of 
committing  larceny.  No  witness  testifies  to  a  fact  or  cir- 
cumstance tending  to  show  the  alleged  larcenous  intent. 
A  man  laying  hold  of  the  door  of  a  dwelling  in  the  night- 
time may,  of  course,  be  a  burglar,  intent  on  larceny;  he 
may  be  a  lecher,  intent  on  gratifying  a  degraded  passion; 
he  may  be  a  tramp,  intent  only  on  shelter,  or  place  to  sleep ; 
or  he  may  be  a  drunken  derelict,  incapable  of  any  conscious 
intent.  In  either  event,  he  is,  of  course,  a  trespasser;  but 
proof  of  the  fact  of  his  approach  to  the  house,  or  of  his 
attempt  to  enter,  and  no  more,  has  no  tendency  to  prove 
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that  the  trespasser  intended  to  commit  larceny.  See  Btate 
V.  BeU,  29  Iowa  316.  In  the  cited  case,  as  in  the  one  at  bar, 
the  defendant  was  convicted  upon  a  charge  of  breaking  and 
entering  a  dwelling  house  in  the  nighttime,  with  intent  to 
commit  larceny.  It  was  there  held  that  the  intent  to  com- 
mit larceny  ^^is  one  essential  element,  and  without  it  the 
offense  would  not  be  complete."  In  the  same  opinion,  it  is 
further  said: 

"The  law  does  not  imply  the  intent  in  cases  of  this 
kind,  from  the  act  of  breaking  and  entering,  or  entering 
without  breaking." 

See,  also,  9  Corpus  Juris  1030.  It  is  true  that  the  in- 
tent may  be,  and  usually  must  be,  established  by  circum- 
stances, rather  than  by  direct  evidence;  but  it  cann6t  be 
inferred  from  the  mere  attempt  to  break  and  enter. 

In  this  case,  the  intent  necessary  to  constitute  the  of* ) 
fense  charged  is  left  by  the  State  to  mere  conjecture.  It' 
does  not  appear  that  anything  was  stolen  or  carried  away 
from  the  Mjesser  home,  on  the  occasion  in  question,  or  that 
there  was  a  word  said  by  the  accused,  or  thing  done  by 
him  at  the  time,  from  which  direct  or  necessary  inferenoe 
may  be  drawn  that  he  intended  to  take,  steal,  or  carry 
away  any  of  the  goods  or  property  owned  or  kept  in  the 
building.  The  State  bases  its  claim  for  an  aflSrmance  of 
the  conviction  upon  an  alleged  "confession"  made  by  the 
appellant.  The  only  evidence,  and  all  the  evidence,  of  such 
confession  that  we  have  is  in  the  matter  we  have  already 
quoted  in  full,  and  it  contains  not  a  word  of  confession  or 
admission  of  the  felonious  or  unlawful  intent,  without 
which  there  can  be  no  conviction  under  an  indictment  for 
an  attempt  to  commit  burglary.  The  sheriff's  story 'of  the 
circumstances  under  which  the  admission,  if  any,  was  made, 
is  that  the  party  having  the  defendant  in  custody  drove  to 
the  neighborhood  of  the  Messer  home;  that  they  stopped 
at  the  house,  and  defendant  said,  "That  is  the  house ;"  that 
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he  tried  to  get  into  that  house,  but  was  scared  away  by 
someone's  '^hoUer^'  or  scream.    The  witness  then  adds : 

'^He  said  it  was  about  3:30  o'clock,  aa  near  as  I  can 
recollect.    I  then  took  him  back  to  the  jail." 

The  only  other  witness,  Shaw,  testifies  to  no  more  than 
is  stated  by  the  sheriff. 

Giying  the  utmost  allowable  effect  to  these  statements 
by  the  defendant,  they  show  nothing  except  that  he  tried  to 
get  into  the  house.  How  he  tried,  or  what  he  did,  if  any- 
thing, to  effect  an  entrance,  is  in  no  manner  sliown  or  de- 
scribed ;  and  the  unlawful  motive  or  intent,  without  whidi 
there  was  no  crime  committed,  is  not  so  much  as  mentioned 

or  hinted  at.    This  defect  in  the  State's  case  is  alone  suffi- 

» 

cient  to  necessitate  a  reversal  of  the  judgment  appealed 
from. 

II.  The  State,  as  we  have  said,  relies  upon  the  defend- 
ant's alleged  ^^confession,"  to  support  the  verdict  of  guilty. 
This  position  is  untenable,  for  two  suf9cient  reasons:  First, 

there  is  no  evidence  of  any  "confession,"  in 
^  mnfSISonB^in-'   ^®    ^^^^    meaning    of    that   word;     and, 
minto^f  ^eu    Second,  if  the  statements  attributed  to  the  . 

defendant  be  treated  as  a  confession,  it  is 
still  insufficient  to  sustain  a  conviction,  under  our  statute, 
Code  Section  5491,  which  provides  that: 

"The  confession  of  the  defendant,  unless  made  in  open 
court,  will  not  warrant  a  conviction,  unless  accompanied 
with  other  proof  that  the  offense  was  committed." 

A  confession  is  an  admission  or  acknowledgment  of 
guilt  of  the  very  offense  charged.  It  may  be  made  by  the 
statement  of  the  accused  when  confronted  with  the  charge, 
or  when  speaking  of  the  alleged  crime,  saying,  in  substance 
or  effect,  "I  am  guilty,",  or  "I  acknowledge  the  truth  of  the 
charge;"  or,  as  some  authorities  hold,  by  his  admission  of 
the  essential  facts  constituting  such  crime.  But  an  admis- 
^on  of  the  truth  of  facts  not,  in  themselves,  sufficient  to 
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GOBStitate  the  alleged  offense  is  not  a  confession  of  gailt, 
although  it  may  be  admissible  as  evidence  in  support  of  the 
charge.  The  defendant's  admlBsion,  as  we  have  seen,  con- 
sists simply  in  pointing  out  the  house,  saying,  in  substance : 

"That  is  the  house.*  I  tried  to  get  in,  but  was  frighten- 
ed away  by  the  woman's  scream." 

Under  the  rule  stated,  and  under  all  the  authorities,  his 
admission  that  he  tried  to  enter  the  house,  unaccompanied 
by  any  direct  or  indirect  admission,  or  by  other  circumstan- 
tial evidence  of  an  intent  to  commit  larceny,  is  not  a  con- 
fession, nor  is  it  evidence  from  which,  in  the  absence  of 
other  inculpatory  circumstances,  the  existence  of  such  in- 
tent  can  properly  be  drawn  by  the  court  or  jury.  State  v. 
Red,  53  Iowa  69,  74 ;  State  v.  Enowles,  48  Iowa  598 ;  State 
V.  Olynden,  51  Iowa  463;  State  v.  Ahrams,  131  Iowa  479; 
State  t\  Heidenreich,  29  Ore.  381;  Shelton  v.  State,  144 
Ala.  106. 

The  decision  of  this  court  in  State  v.  Enotolea,  supra, 
is  directly  in  point.  The  defendants  therein  being  on  trial 
on  charge  of  forgery,  the  State  offered  in  evidence  state- 
ments or  admissions  by  the  accused,  to  the  effect  that  he 
wrote  the  alleged  false  signature.  Such  statements  were 
treated  by  the  trial  court  as  confessions.  This  we  hdd  to  be 
error.    It  is  there  said,  in  reversing  a  conviction  : 

^^A  confession  implies  that  the  matter  confessed  is  a 
crime;  and,  unless  the  defendant  admitted  that  he  wrote 
the  name,  Daniel  Slack,  to  the  note  toith  a  fraudutent  in- 
tent, his  statement  was  not  a  confession,  because  he  may 
have  intended  such  confession  to  imply  that  the  act  was 
done  rightfully." 

But,  as  we  have  already  suggested,  even  if  we  were  to 
concede  that  a  confession  was  proved,  it  will  not  sustain  a 
conviction,  under  the  statute  quoted,  which  provides  that  a 
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confession  will  not  warrant  a  conviction, 
8.  cbimimal  law  :    without  other  proof  that  the  alleged  crime 

confession :  In- 
sufficient evi-       was    committed    by    someone.      In    other 

dence  of  oorpuM 

deuoti,  words,  to  sustain  the  conviction  of  the  ap- 

pellant, the  State  must  be  able  to  point  to 
some  testimony  in  the  record,  wholly  independent  of  the 
statements  of  the  defendant,  upon  which  the  jury  could 
properly  find  that,  at  the  time  and  place  mentioned  in  the 
indictment,  some  person  attempted  to  break  and  enter  the 
Messer  residence,  with  intent  to  commit  larceny. 

In  this  respect,  the  record  reveals  a  fatal  lack  of  evi- 
dence. Independent  of  the  alleged  confession,  the  testimony 
goes  no  further  than  to  show  that,  on  the  night  in  question, 
some  person  appeared  upon  the  porch  of  said  residence,  and 
flashed  a  light  through  an  open  door,  protected  by  a  wire 
screen,  thereby  arousing  the  housewife  from  her  slumbers^ 
and  causing  her  to  scream  in  fright;  whereupon,  he  turn- 
ed away,  and  disappeared.  No  one,  either  then  or  on  the 
trial,  pretends  to  have  recognized  him,  or  attempts  now  to 
identify  him.  There  is  no  evidence  that  the  screen  door  was 
opened  by  the  trespasser,  or  that  he  attempted  to  open  it, 
or  laid  hands  upon  it.  The  most  that  the  woman  says,  hav- 
ing any  possible  bearing  in  that  direction,  is  that: 

^The  flashlight  was  right  where  the  screen  hook  was; 
he  had  it  pointed  toward  the  screen  where  the  hook  was." 

This  testimony  may  be  entirely  thxe,  and  yet  be  also 
consistent  with  the  theory  that  the  stranger  did  no  more 
than  explore  the  situation,  to  ascertain,  possibly,  the  feas- 
ibility of  an  entrance,  but  had  not  yet  opened  or  attempted 
to  ox>en  the  screen.  Proof  tending  to  show  intent  to  break 
and  enter,  and  no  more,  will  not  support  a  finding  of  an 
attempt  to  break  and  enter.  And  here  we  meet  again  the 
insuperable  objection  that,  even  if  the  person  prowling 
about  the  door  of  this  building  did  have  it  in  mind  to  open 
the  door  and  enter,  there  is  no  showing  of  any  kind  upon 
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which  the  all^ped  intent  to  commit  larceny  can  be  predi- 
cated or  inferred. 

It  would  be  a  dangerous  precedent  to  permit  thia  con- 
viction to  stand.  It  may  be,  and  perhaps  is,  tme  that  the 
accused  is  an  undesirable  citissen,  of  whose  presence  the 
community  would  be  glad  to  be  relieved ;  but  eveiy  accused 
person,  without  respect  to  his  general  merits  as  a  citizm^ 
has  the  right  to  insist  that  no  judgment  shall  be  entered, 
depriving  him  of  life  or  liberty,  except  by  due  process  of 
law,  and  upon  competent  and  sufficient  evidence  of  his 
gtiilt  of  the  very  offense  with  which  he  stands  charged. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is — Reversed. 

Evans,  Preston,  and  Salinger,  J  J.,  concur. 

Preston,  J.  (concurring).  I  concur  in  the  reversal. 
I  would  qualify  somewhat  the  language  in  Paragraph  I  of 
the  opinion,  in  regard  to  proof  of  intent,  because  of  the 
use  which  may  be  made  of  it  as  a  precedent.  As  I  under- 
stand it,  the  breaking  and  entering  is  the  gist  of  the  crime 
of  burglary,  or  breaking  and  entering.  It  is  necessary,  of 
course,  that  there  must  also  be  an  intent  to  commit  a  public 
offense.  Bo  it  is  when  the  charge  is  an  attempt.  In  such 
cases,  intent  is  difficult  to  prove.  A  person  might  break* 
and  enter,  and  be  apprehended  in  a  building  or  frightened 
away  before  he  had  said  or  done  anything  to  indicate  his 
intent.  A  burglar  has  some  intent  in  breaking  and  entering 
the  building  of  another.  TTsually,  it  is  for  gain.  In  the  ab- 
sence  of  circumstances  indicating  some  other  intent,  I  think 
it  should  be  presumed  that  the  breaking  and  entering  is 
with  intent  to  steal.  We  have,  I  think,  so  held.  In  one 
case,  we  went  so  far  as  to  say,  in  effect,  that  tiie  inference 
or  presumption,  with  other  circumstances,  is  so  strong  as  to 
sustain  a  conviction,  even  as  against  evidence  tending  to 
show  another  intent.     State  v.  Worthen,  111  Iowa  267; 
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State  V.  Fox,  80  Iowa  312 ;  State  v.  Teetet%  69  Iowa  717 ; 
State  V.  Mecum,  95  Iowa  433.  The  Worfhen  case  has  never 
been  oyemiled  or  questioned,  and  is  the  last  prononnce- 
ment  on  the  subject. 


t » 


Appeal  of  Mill  Owners  Mutual  Fire  Insubanch 

Company. 

TAZATIOK:  Kontazable  Surplus  Insurance  Fund.  The  funda  of  a 
nonstock  and  non dividend  paying  mutual  fire  insurance  com- 
pany are  not  locally  assessable  when  such  funds  are  accumu- 
lated by  collecting  excess  premiums  in  advance,  and,  at  the 
termination  of  the  policy,  and  in  accordance  therewith,  return- 
ing to  the  policyholder  the  excess  over  and  above  the  cost  of 
insurance. 

Appeal  from  Polk  District  Court. — Hubert  Uttdrback, 

Judge. 

March  15,  1920. 

In  the  district  court,  this  was  an  appeal  from  an  order 
of  the  city  council  of  Des  Moines  as  a  board  of  review, 
whereby  such  board  confirmed  an  assessment  against  the 
appellant  of  f461,381.  The  district  court  confirmed  the  ac- 
tion of  the  board  of  review.  From  such  order  of  the  dis- 
trict court,  the  taxpayer  has  appealed. — Reversed, 

Henry  d  Henry,  for  appellant. 

H.  W.  Byers,  Reson  S.  J  ones ,  C,  A.  Weaver,  and  PoajU 
Heicitt,  for  appellee. 

■ 

Evans,  J. — The  Mill  Owners  Mutual  Fire  Insurance 
Company,  appellant  herein,  is  a  mutual  fire  insurance  com- 
pany, which  insures  the  mill  and  elevator  property  of  its 
own  members  only.  It  has  no  capital  stock,  and  pays  no 
dividends  as  earnings.     It  does,  however,  return  to  its  pol- 
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icyholders  a  pro  rata  part  of  advanced  premiums  collected 
from  them.  The  amount  of  premium  so  returned  is  usually 
denominated  upon  its  books,  for  want  of  a  better  term, 
a  dividend.  Theoretically,  it  pays  all  its  losses  by  a  prompt 
assessment  pro  rata  upon  all  its  members.  As  a  practical 
fact,  however,  such  method  would  result  in  great  delay  in 
the  settlement  of  losses.  In  order  to  avoid  such  delay,  and 
to  enable  it  to  make  prompt  adjustment  of  losses,  it  collects 
in  advance  from  each  person  becoming  a  policyholder  an 
estimated  premium,  based  upon  the  prospective  cost  of  in- 
surance contracted  for.  '  It  assumes  to  hold  this  premium 
in  trust,  and  to  pay  therefrom  the  amount  of  the  member's 
assessment,  in  advance  of  its  actual  collection.  The  amount 
of  the  assessment,  when  actually  collected,  goes  into  the 
same  premium  fund,  to  fill  up  the  depletion  caused  by  the 
advance  payment.  That  is  to  say,  the  assessments  for  losses 
are  made  regularly,  regardless  of  the  premium  fund,  and 
the  premium  fund  is  maintained  by  its  constant  replenish- 
tnent  from  the  collection  of  the  successive  assessments,  and 
'  of  premiums  from  new  members.  Under  the  plan  in  vogue, 
it  is  intended  to  maintain  the  premium  fund  without  sub- 
stantial impairment,  as  long  as  the  company  is  a  going  con- 
cern. Its  immediate  benefit  to  the  policyholders  is  the  ac- 
cruing interest  thereon,  and  the  grace  of  the  time  which  it 
permits  in  the  collection  of  assessments.  It  also  operates 
as  an  eqtializer  of  the  assessments,  in  that  it  enables  uni- 
form rates  of  assessments  to  be  maintained^  even  though 
excessive  losses  may  be  temporarily  sustained.  The  com- 
pany is  carrying  130,000,000  of  insurance  for  its  metnbers. 
This  premium  fund  represents  a  sort  of  working  balance  and 
quick  assets  for  the  payment  of  losses.  It  also  represents  a 
reserve,  for  the  payment  of  extraordinary  losses.  For  such 
losses,  it  is  subject  to  call  to  its  last  dollar.  On  its  face,  the 
sum  total  looks  large,  as  a  part  of  the  working  machinery 
to  be  constantly  maintained.    Reduced,  however,  to  lower 
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terms^  it  means  that,  for  every  |30;000  of  insnrance  car- 
ried, a  working  fund  of  f461  is  maintained. 

One  form  of  policy  nsed  by  the  company  provides  for 
a  term  insnrance  of  one  year.  The  estimated  cost  is  paid 
in  advance,  as  a  premium.  At  the  expiration  of  the  term, 
the  actual  cost  of  the  insurance  is  charged  against  the  pre- 
mium account  of  the  policyholder,  and  the  balance,  of  his 
premium  is  returned  to  him.  This  return  to  the  policy- 
holder is  called  a  "dividend."  The  larger  part  of  the  in- 
surance carried  by  the  company  is  on  this  form  of  policy. 
In  the  event  of  liquidation  of  the  company,  all  of  this  pre- 
mium  fund  would  be  distributed  to  the  policyholders,  pur- 
suant to  their  policies.  The  president  of  the  company  tes- 
tified as  follows: 

"The  interest  upon  the  two  funds,  the  'permanent  fund' 
of  1100,000  and  the  'cash  surplus  over  and  above  the  per- 
manent fund'  of  1361,381.05,  all  tends  to  cut  down  the  as- 
sessments which  will  be  made  upon  all  members  of  the  com- 
pany to  meet  losses  and  expenses ;  and,  if  the  policies  were 
wound  up  today,  and  the  company  went  out  of  business,  the 
policyholders  would  get  all  of  that  money." 

The  foregoing  is,  perhs^ps,  a  sufficient  statement  of  facts 
to  enable  a  consideration  of  the  legal  question  presented 
to  us.  This  question  is  whether,  under  the  provisions  of 
Section  1333-c,  Code  Supplement,  1913,  this  fund  is  exempt 
from  local  assessment.  Prior  to  its  amendment  by  Chap- 
ter 258,  Acts  of  the  Thirty-seventh  General  Assembly,  this 
section  of  the  Code  was  as  follows : 

"Sec.  1333-c.  In  assessing  for  taxation  the  moneys  and 
credits  of  every  insurance  corporation,  company  or  associa- 
tion organized  under  the  laws  of  this  state,  except  county 
mutual  and  fraternal  beneficiary  associations,  which  county 
mutuals  and  fraternal  beneficiary  associations  are  not  or- 
ganized for  pecuniary  profit,  the  assessor  shall  ascertain 
the  debts  or  liabilities,  if  any,  of  such  corporation,  company 
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or  association  to  its  shareholders  or  other  persons,  which 
debts  and  liabilities  shall  be  deducted,  as  provided  in  Sec- 
tion 1311  of  the  Code,  but  in  ascertaining  the  indebtedness 
or  liability  of  such  corporation,  company  or  association,  a 
debt  shall  be  deemed  to  exist  on  account  of  its  liability  on 
the  policies,  certificates  or  other  contracts  of  insurance  is- 
sued by  it  equal  to  the  amount  of  the  surplus  or  other  funds 
accumulated  by  any  such  corporation  or  association,  [pur- 
suant to  law,  its  contracts  of  insurance  or  its  articles  of  in- 
corporation] for  the  purpose  of  fulfilling  its  policies,  certifi- 
cates or  other  contracts  of  insurance,  and  which  can  be 
used  for  no  other  purpose." 

Chapter  258,  Acts  of  the  Thirty-seventh  General  Assem- 
bly,  amended  the  foregoing  by  eliminating  therefrom  that 
portion  thereof  which  we  have  included  in  brackets.  We 
had  occasion  to  construe  this  section  before  it  was  amended 
in  Chicago  Life- Ins.  Co,  v.  Board  of  Review,  131  Iowa  254. 
In  that  case,  we  held  that  a  certain  fund  accumulated  as 
a  surplus  would  not  come  within  the  exemption  provided 
by  this  statute.  The  amendment  by  the  thirty-seventh  gen- 
eral assembly  was  undoubtedly  an  attempt  to  enlarge  the 
scope  of  exemption,  and  to  meet  the  criticism  or  diflferen-. 
tiation  made  in  the  cited  case.  It  is  argued  for  the  appellee 
that  the  amendment  was  not  effective  for  that  purpose,  be- 
cause not  enough  of  the  language  of  the  section  was  elim- 
inated to  accomplish  such  purpose.  Unless  the  amendment 
is  effective  for  such  purpose,  then  it  must  be  said  to  be 
wholly  without  meaning.  We  should  be  slow  to  put  such 
a  construction  upon  it.  Clearly,  this  is  a  fund  which  the 
association  has  accumulated  "for  the  purpose  of  fulfilling 
its  policies,  certificates,  or  other  contracts  of  insurance." 
Is  it  a  fund  "which  can  be  used  for  no  other  purpose?" 
To  dissipate  this  fund  except  for  the  purpose  of  its  accu- 
mulation would  be  a  breach  of  the  contracts  of  insurance. 
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It  does  appear  that  the  fund  can  be  drawn  on  for  onrrent 
expense,  bnt  this  also  is  pursuant  to  the  contract  of  insur- 
ance. The  contracts  of  insurance  contemplate  the  current 
expense  as  a  part  of  the  cost  of  insurance.  But  the  fund  is 
already  diminished  by  the  full  amount  of  current  expense 
already  paid.  The  present  fund  is  not  charged  with  liabil- 
ity for  future  expense.  If  we  should  deem  the  association 
to  be  liquidated  today,  the  sole  liability  chargeable  upon 
this  fund  would  be  that  to  the  policyholder. 

True,  while  the  aBsociation  continues  as  a  going  con- 
cern, the  component  parts  of  the  fund  are  continually  chang- 
ing. New  premiums  and  assessments  are  collected;  cur- 
rent expenses  are  paid  from  these  as  they  accrue;  and  the 
residue  finds  its  ultimate  place  in  this  fund. 

It  is  the  clear  policy  of  the  statute  to  exempt  from  local 
assessment  the  funds  of  an  insurance  association  which  are 
held  for  the  benefit  of  policyholders  in  fulfillment  of  their 
contracts  of  insurance,  and  which  are  not  an  accumulation 
of  earnings  or  profits  accruing  for  the  benefit  of  mere  own- 
ers or  stockholders  of  the  company. 

The  fact  that  this  association  has  no  capital  stock,  and, 
therefore,  has  no  stockholders  or  owners,  and  no  benefi- 
ciaries except  its  policyholders,  furnishes  a  persuasive  rea- 
son why  it*  should  be  deemed  to  come  fairly  within  the 
terms  of  the  exemption  provided  in  this  statute. 

We  reach  ihe  conclusion  that  the  statute  is  applicable. 
•  The  conclusion  thus  reached  renders  it  unnecessary 
that  we  consider  the  question  of  exemption  of  that  part  of 
this  fund  invested  in  government  bonds. 

For  the  reason  indicated,  the  judgment  of  the  district 
court  must  be  and  is — Reversed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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O.  W.  Bryan,  Appellant,  v.  Alfred  Christianson  et  al., 

Appellees. 

JOBaMEKT:  OondnsiYenesfr— TAdversa  Possession.  One  may  not, 
in  an  action  inyolving  title  to  real  estate,  set  up  a  claim  of 
title  by  advene  possession  already  adversely  adjudicated 
against  him,  even  though  claimant  has  been  long  in  possession 
since  such  adjudication. 

Appeal  from  Hamilton  District  Court. — ^H.  E.  Fry,  Judge. 

March  15,  1920. 

The  nature  of  the  action,  the  issues,  and  the  decision, 
as  stated  by  appellant,  and  which  appellees  concede  to  be 
correct,  are  stated  thus: 

"This  is  a  suit  in  equity,  to  restrain  the  defendants  from 
entering  on  the  plaintiflPs  land  and  destroying  his  fences 
and  obstructing  the  free  use  thereof  by  the  plaintiff.  A  tem- 
porary Injunction  issued. 

"The  plaintiff  claims  to  be  the  owner  of  the  east  half 
of  the  west  half  of  Section  15  in  Township  88,  Range  23 
Weirt  of  the  5th-  P.  M.,  Iowa,  and  has  been  in  the  absolute, 
peaceful,  adverse,  and  undisturbed  possession  of  the  same, 
and  every  parcel  thereof,  for  more  than  18  years  last  past, 
continuously,  under  claim  of  right  and  color  of  title;  that, 
during  his  possession,  he  has  constructed  fences  and  made 
valuable  improvements  on  said  land;  that  defendants  have 
threatened  and  are  about  to  enter  upon  the  said  premises  and 
cut  down  the  fences  surrounding  said  land,  and  they  are  at- 
tempting to  erect  another  fence  upon  the  land;  that  said 
fence  will  be  placed  on  plaintiff's  land,  if  erected,  and 
over  his  growing  crops,  and  cause  him  irreparable  injury, 
and  plaintiff  will  be  deprived  of  the  free  use  and  possession 
of  his  land.  That,  unless  prevented  by  the  mandate  of  this 
court,  the  defendants  will  enter  upon  plaintiff's  premises, 
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and  will  destroy  his  fences  and  growing  crops  thereon,  and 
deprive  the  plaintiff  of  the  possession  of  a  portion  thereof, 
and  plaintiff  is  without  adequate  remedy  at  law. 

"Wherefore,  he  asks  a  writ  of  temporary  injunction,  to 
restrain  defendants  and  each  of  them  from  entering  on 
the  premises  or  destroying  plaintiff's  crops,  and  from  erect- 
ing any  fence  thereon,  or  obstructing  or  interfering  with 
the  plaintiff's  free  use  and  possession  of  the  premises  op 
any  part  thereof,  and  that,  upon  final  hearing,  said  injunc- 
tion be  made  perpetual,  and  for  such  other  relief  as  may  be 
found  equitable  in  the  premises. 

"The  defendants  filed  an  answer  and  cross-bill,  contain- 
ing a  general  denial,  and  stating  that  the  defendants  Hoyer 
and  Schulze  are,  subject  to  a  contract  of  sale  to  defendant 
Christianson,  the  owners  in  fee  of  certain  premises  specific- 
ally described,  setting  out  in  detail  a  chain  of  title,  and 
claiming  that  the  plaintiff  is  a  trespasser  on  said  land. 
They  also  plead  prior  adjudication. 

"They  ask  that  they  have  a  writ  of  injunction  against 
the  plaintiff  from  interfering  with  the  possession  of  the  de- 
fendants; they  ask  a  decree  quieting  title  in  them,  and  dam- 
ages in  the  sum  of  |1,000  for  the  use  of  said  land.  [Appel- 
lant says  that  the  plaintiff  filed  a  reply,  denying  the  alle- 
gations of  the  cross-bill,  but  we  do  not  find  it  in  the  ab- 
stract.] 

"The  court  dismissed  the  plaintiff's  petition  at  his  costs, 
and  held  that  defendant  was  entitled  to  a  decree  quieting 
his  title  against  the  plaintiff  on  his  cross-bill,  and  also  that 
defendant  have  judgment  against  the  plaintiff  for  the  rental 
value  of  the  land  for  three  years,  amounting  to  the  sum  of 
1289.68." 

The  plaintiff  appeals. — Affirmed. 

D.  C.  Chase,  for  appellant. 
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.  Barnstedt  d  Hemingway  and  Burnquist  d  JotfOCp  for 
appellees. 

Preston,  J. — Defendants  offered  in  evidence  the  plat  of 
the  land,  as  shown  in  the  government  plat  book,  which  we 
here  insert  for  a  better  understanding  of  the  situation,  and 
to  avoid  attempting  a  description.  TJie  plat  shows  Section 
15. 
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One  feature  of  this  case  was  before  this  court  in  Carr 
V.  Moore,  119  Iowa  152.  The  plaintiff  here  was  a  party 
plaintiff  in  that  action,  and,  so  far  as  plaintiff  is  concern- 
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ed,  both  cases  <:over  the  same  land.  That  case  is  relied 
upon  by  defendants  as  an  adjudication  against  the  plain- 
tiff herein,  and  they  state  that  it  was  there  held  that  plain- 
tiff had  no  color  of  title  or  claim  of  right  to  the  land  now 
in  controversy,  as  a  basis  for  his  claim  of  adverse  posses- 
sion. That  action  was  brought  in  1899  against  Moore,  then 
owner  of  Iowa  Lake,  plaintiff  claiming  to  be  the  owner  of 
the  24.14  acres  necessary  to  square  out  his  Lots  3,  4,  and  5, 
into  40-acre  tracts,  and  also  claiming  to  be  the  owner  of 
the  disputed  land,  because  of  the  recession  of  the  waters 
of  Iowa  Lake,  and  because  of  the  long  possession  of  the 
claimed  land  by  plaintiff.  He  asked  to  have  the  title  to  the 
land  quieted  in  him,  and  for  general  equitable  relief.  The 
circumstances  of  that  case  will  be  referred  to  as  briefly  as 
may  be,  without  repetition. 

In  1896,  plaintiff  Bryan  received  title  by  deed  to  Lot  3, 
and  in  1887,  he  received  title  by  deed  to  Lots  4  and  5,  all  in 
the  west  half  of  said  section.  The  plaintiff  seeks  in  this  ac- 
tion to  take  enough  land  from  the  bed  of  Iowa  Lake  to 
square  out  his  lots  into  40-acre  tracts.  The  amount  neces- 
sary to  accomplish  this  is  24.14  acres.  Iowa  Lake  is  not, 
and,  at  least  for  a  great  many  years,  has,  not  been,  a  lake. 
It  is  described  in  the  case  cited.  The  patent  to  the  land 
was  given  to  Hamilton  County,  in  December,  1904.  In  Feb- 
ruary, 1896,  it  was  conveyed  by  the  county  to  Long,  and  the 
record  title  was  in  defendants  at  the  time  of  the  trial,  by 
deed  executed  and  recorded  in  October,  1915.  During  the 
time,  until  the  defendants  became  the  owners  of  the  land  in 
controversy,  it  was  used  very  little  for  farming  purposes, 
because  of  lack  of  drainage.  Its  previous  owners  were  non- 
residents, for  the  most  part,  and  paid  little  attention  to,  the 
boundaries  of  the  lake.  The  contiguous  owners  fenced  in 
and  used  such  parts  of  the  lake  bed  as  they  desired.  Ac- 
cording to  the  evidence,  it  was  used  haphazard,  because  no 
one  else  was  using  it.    The  land  was  placed  in  a  drainage 
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district  in  recent  years,  and  the  defendants  have  made 
costly  and  extensive  improvements  on  the  land  in  the  way 
of  drainage.  The  drainage  ditch  ran  through  a  part  of 
the  24.14  acres,  and  plaintiff  ran  a  10-inch  tile  to  this  ditch, 
with  two  branches  of  tile  that  lay  partly  on  this  land,  at 
an  estimated  cost  of  abont  flOO ;  bnt  the  tile  was  not  snflB- 
cient  to  dry  out  the  24  acres,  according  to  plaintiflPs  tes- 
timony. Defendants  at  first  requested  plaintiff  to  move 
back  his  fence  to  the  government  meander  line,  which  they 
had  resurveyed,  and  then  served  him  with  notice  to  remove; 
and  then  plaintiff  brought  this  action,  to  restrain  them  from 
molesting  him. 

In  1898,  on^  Scott,  the  then  owner  of  Iowa  Lake,  gave  a 
mortgage  which  covered  the  land  in  controversy,  which 
mortgage  was  foreclosed  by  the  bank  in  1905.    McMahon, 
who  had,  prior  to  the  foreclosure  suit,  become  owner  of  the 
land,  subject  to  the  mortgage,  was  made  a  party  defendant 
to  the  foreclosure  suit,  as  was  also  the  plaintiff  in  this  case. 
Plaintiff  was  personally  served  with  notice,  and  did  not 
appear.    The  decree  cut  off  the  rights  of  plaintiff,  and  fore- 
closed the  mortgage.    The  land  was  sold,  under  the  decree, 
to  the  bank,  in  satisfaction  of  the  judgment,  and,  in  Decem* 
ber,  1906,  that  being  the  last  day  of  redemption,  McMahon 
redeemed.    Plaintiff  did  not  offer  to   redeem.      Plaintiff 
maintained  two  of  three  wire  fences  on  posts  around  this 
land,  but  put  in  no  woven  wire  fences,  as  did  his  neighbor, 
Dwyer.    There  were  no  partition  fences  around  the  lake. 
Plaintiff  did  not  pay,  or  offer  to  pay,  any  of  the  general  or 
special  taxes  on  the  24.14  acres.    The  land  was  assessed 
|10  an  acre  drainage  tax,  and  had  been  sold  therefor,  and 
was  redeemed  by  McMahon  in  1913.    The  plaintiff's  claim 
is  based,  as  he  puts  it,  on  the  thought  that  any  property 
owner  along  the  lake  had  a  right  to  square  out  his  land,  and 
claim  enough  of  the  lake  bed  to  do  so.    He  says  that,  since 
the  decision  of  the  Carr  case,  he  had  never  received  any 
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title  to  this  land  from  anybody,  and  that  he  never  claimed 
that  he  had  any.  At  the  time  of  the  trial,  plaintiff  had  been 
using  the  land  in  controversy  about  30  years,  and,  during 
part  of  that  time  at  least,  it  had  been  fenced  in  the  manner 
before  stated.  Part  of  the  fence  is  woven  wire,  which  has 
been  there  5  or  6  years,  and  the  woven  wire  fence  is  between 
Dwyer  and  plaintiff.  Plaintiff  says  the  description  of  every 
acre  of  his  land  adjoining  the  lake  was  referred  to  as  gov- 
ernment lots,  and  that,  when  he  bought,  it  was  described  as 
fractional  40's  and  government  lots. 

"Q.  You  thought,  along  with  others,  you  had  a  right 
to  square  out  your  40  into  the  lake  bed?  A.  Yes,  sir.  Q. 
That  is  what  you  base  your  right  on  here,  isn't  it?  A.  That 
and  the  possession.  I  thought  I  could  sqyare  out  my  40's  re- 
gardless of  the  rights  of  anyone." 

He  testified  that  the  rental  value  of  the  land  for  the 
years  1916, 1917,  and  1918,  was  |4.00  or  f  5.00  an  acre.  Plain- 
tiff does  not  claim  that  he  has,  or  that  he  ever  had,  any 
color  of  title,  so  that  we  need  not  consider  that  question. 
He  does  claim  that  he  had  a  claim  of  right,  and  that  he 
occupied  the  property  adversely  under  such  claim.  We 
pointed  out,  in  Qoulding  v.  8honqv4st,  159  Iowa  647,  that 
there  must  be  some  claim  of  right  or  title  or  interest  in  the 
property  by  which  the  possessor,  in  good  faith,  supposes  he 
has  a  right  to  the  property,  as  a  basis  for  adverse  possession. 
It  is  not  necessary  that  the  claim  of  right  be  a  valid  and 
legal  one.  It  may  be  that  plaintiff's  claim,  as  originally 
made,  that  he  thought  he  had  a  right  to  square  out  his  40- 
acre  tracts  from  the  lake  bed,  would  be  a  sufficient  claim 
of  right  upon  which  to  base  a  claim  of  title  by  adverse  pos- 
session, after  occupancy  for  a  sufficient  time;  but  we  deem 
it  unnecessary  to  enter  into  any  extended  discussion  of  the 
question  of  adverse  possession  and  claim  of  right,  for  the 
reason  that,  under  the  record,  it  is  quite  clear  that  plaintiff's 
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right,  OP  claim  of  right,  whatever  it  waa,  originally,  was  cnt 
off  and  foreclosed  against  him  in  the  Carr  case,  brought  in 
1899,  as  well  as  by  the  subsequent  decree  and  adjudica- 
tion in  the  foreclosure  case,  and  all  the  proceedings.  In 
the  Ca^r  case,  plaintiff  made  the  same  claim  of  right  that  he 
now  makes,  and  the  additional  claim  that  he  was  entitled  to 
this  strip  by  accretion  or  reliction ;  and  such  claims  were  ad- 
judicated against  him.  Plaintiff  testifies  that  he  has  no 
other  claim,  and  no  claim  at  all,  arising  since  the  deter- 
mination of  the  Carr  case.  We  think  he  may  not  now  as- 
sert his  title  by  adverse  possession,  based  upon  any  claim 
or*  right  which  arose  prior  to  that  suit,  which  was  adju- 
dicated against  him.  Appellee  cites  Center  v,  Cad/y^  184 
Fed.  605,  and  May  v.  Sutherlin,  41  Wash.  609  (84  Pac.  585), 
to  the  point  that  one  who  holds  property  contrary  to  and 
in  defiance  of  a  judgment  of  a  court  of  competent  jurisdic- 
tion is  without  color  or  claim  of  title,  and  that  good  faith 
is  wanting. 

There  is  some  suggestion  in  argument  that  plaintiff 
ought  to  be  protected  under  the  Occupying  Claimants*  Act, 
and  that  the  doctrine  of  acquiescence  in  division  fence  cases 
applies.  The  case  seems  not  to  have  been  tried  on  either 
of  those  theories.  Plaintiff  is  not  claiming  for  the  value  of 
improvements.  The  Occupying  Claimants'  Act  provides  a 
special  remedy,  and  one  seeking  to  avail  himself  of  it  must 
bring  himself  within  the  statute,  and  pursue  the  course  there 
indicated.  Lindt  v,  Uihleirif  116  Iowa  48,  56.  The  course 
to  be  pursued  in  such  a  case  is  provided  in  Code  Section 
2964  et  eeq. 

Under  the  pleadings  and  evidence,  we  think  the  doc- 
trine of  acquiescence  does  not  apply. 

We  reach  the  conclusion  that  the  trial  court  rightly  de- 
cided the  case,  and  its  decree  is,  therefore, — Affirmed. 

m 

Wbavbr,  C.  J.,  EJvANs  and  Salinger,  JJ.,  concur. 
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Carrie  Carlisle,  Administratrix,  Appellee,  v.  Davenport  & 
Muscatine  Railway  Company,  Appellant. 

BAILBOADS:  Injury  to  Passenger— Negligence.  Evidence  reviewed, 
and  held  to  present  a  jury  question  on  the  issue  of  contribu- 
tory negligence  in  a  case  where  deceased,  in  the  nighttime, 
at  a  railway  station,  and  in  a  place  of  danger,  but  In  compli- 
ance with  the  rules  of  the  company,  was  signaling  a  train  to 
stop. 

Appeal  from  Muscatine  District  Court. — M.  P.  Donegan, 

Judge. 

March  15,  1920. 

Action  to  recover  damages  for  the  death  of  plaintiflf's 
intestate.  Trial  to  a  jury.  The  trial  court  overruled  de- 
fendant's motion  for  a  directed  verdict,  made  at  the  close 
of  plaintiff's  testimony,  and  again  at  the  close  of  all  the  tes- 
timony. The  jury  returned  a  verdict  for  plaintiff  for  f  1,000. 
Defendant's  motion  for  new  trial  was  overruled,  and  judg- 
ment entered  on  the  verdict.  Defendant  appeals. — Af- 
firmed. 

E.  M.  Warner,  for  appellant. 

Kaufmann  d  Willis,  J,  J.  Fishbum,  and  ff.  Albee,  for 
appellee. 

Preston,  J. — Several  grounds  of  negligence  were  al- 
leged in  the  petition,  but  those  submitted  were: 

"That,  on  the  8th  day  of  November,  1913,  between  9  and 
10  o'clock  P.  M.,  the  plaintiff's  intestate,  Albert  Dollarhide, 
was  at  a  station  upon  said  line  of  railway,  called  Mel- 
pine  Station,  for  the  purpose  of  becoming  a  passenger  upon 
one  of  the  cars  of  said  company ;  and,  while  upon  the  plat- 
form of  said  station,  he  was  struck  by  the  defendant's  car, 
and  received  injuries  which  caused  his  death ;  that  the  plain- 
tiff's intestate  was  free  from  contributory  negligence;  ana 
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that  the  defendant  was  negligent,  in  that  the  car  which 
stmck  the  plaintiff's  intestate  was,  at  the  time,  being  op- 
erated at  a  reckless  rate  of  speed,  to  wit,  at  a  rate  of  40 
to  50  miles  per  hour;  and  that  the  defendant  was  negli* 
gent  in  that,  by  the  signals  given  by  the  motorman  upon  said 
car,  the  deceased  was  led  to  believe  that  said  car  was  going 
to  stop  at  said  station;  and  that  said  car  approached  at 
said  high  and  dangerous  rate  of  speed,  and  deceased  was 
struck  by  the  front  part  of  said  car  and  killed." 

Appellant  states  in  argument  that  they  desire  to  sub- 
mit the  case  on  two  propositions  only.  It  is  contended  that 
the  evidence  does  not  show  that  defendant  was  guilty  of  any 
negligence,  and  that  the  record  conclusively  shows  that 
plaintiff^s  intestate  was  guilty  of  contributory  negligence. 
It  is  also  thought  that  the  verdict  is  contrary  to  Instruction 
No.  12,  and  that,  under  the  evidence  and  the  instruction,  the 
verdict  should  have  been  for  the  defendant.  Instruction 
No.  12  reads  thus : 

"You  are  instructed  that  it  was  the  duty  of  Albert  Dol- 
larhide,  after  his  signal  to  the  motorman,  if  he  gave  one, 
was  answered,  to  step  back  from  the  track  to  a  place  of 
safety,  if,  under  the  circumstances,  he  could  reasonably  have 
done  so.  Due  care  for  his  own  safety  required  this  of  him. 
If  you  find  from  the  evidence  that  his  signal  to  the  motor- 
man  was  answered,  and  the  answer  was  heard  by  him  when 
the  car  was  a  sufficient  distance  from  him  to  have  enabled 
him  to  retreat  to  a  place  of  safety,  and  that  he  negligently 
failed  to  do  so,  then  you  should  find  that  he  was  guilty  of 
contributory  negligence,  and  your  verdict  should  be  for  the 
defendant'* 

No  complaint  is  made  as  to  the  form  of  the  instruction. 
A  discussion  of  the  evidence  and  the  holding  that  the  evi- 
dence was  such  as  to  make  it  a  jury  question  in  regard  to 
the  alleged  contributory  negligence,  will  dispose  of  the  ob- 
jection in  r^ard  to  the  instruction.    Appellant's  theory 
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of  the  case  appears  to  be  somewhat  different  on  this  appeal 
from  what  it  was  on  the  first  hearing.  Appellant's  argu- 
ment is  directed  almost  entirely  to  the  question  of  plain- 
tiff's contributory  negligence,  while  appellee  argues  more 
the  question  of  defendant's  negligence.  On  the  for- 
mer appeal,  178  Iowa  224,  it  was  determined  that 
the  evidence  was  sufficient  to  take  the  case  to  the  jury  on 
defendant's  alleged  negligence.  The  evidence  in  that  r^ard 
is  substantially  the  same  on  this  appeal.  Aside  from  that, 
we  are  satisfied,  from  an  examination  of  the  evidence  on 
this  appeal,  that  the  question  of  defendant's  negligence  was 
properly  submitted  to  the  jury,  so  that  we  deem  it  unnec- 
essary to  review  the  evidence  on  that  point.  There  was  some 
discussion  in  regard  to  the  question  of  contributory  negli- 
gence on  the  former  appeal,  but  it  is  not  presented  now  in 
just  the  same  manner  as  it  was  before.  On  the  former  ap- 
peal, the  court  directed  a  verdict  for  the  defendant,  at  the 
close  of  the  plaintiff's  evidence,  and  the  case  was  determined 
without  the  evidence  for  the  defendant.  The  evidence  is 
set  out,  to  some  extent,  on  the  former  appeal,  but  we  deem 
it  necessary,  in  view  of  the  argument  now  presented,  to  set 
out  some  additional  facts  bearing  on  the  question  of  con- 
tributory negligence,  which  we  shall  attempt  to  do  without 
repetition. 

Melpine  Station  is  11  or  12  miles  from  Muscatine.  The 
track  at  that  point  runs  generally  east  and  west,  though 
not  exactly  so.  A  public  highway  crosses  the  railway  at 
this  point,  at  right  angles.  The  onlyJbuilding  is  the  booth 
for  the  protection  of.  passengers  which  stands  on  the  north 
side  of  the  railway  track,  and  immediately  adjacent  to  the 
east  side  of  the  highway.  The  booth  was  8^4  feet  from  the 
track,  5%  feet  deep,  and  9^^  feet  in  length.  The  side  next 
the  track  was  open.  The  floor  of  the  booth  was  continued 
to  the  north  rail.  There  were  no  planks  between  the  rails  in 
front  of  the  booth,  but,  on  the  opposite  side  of  the  track, 
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there  was  a  platform  for  the  use  of  passengers.  There  is  a 
wing  cattle  guard  fence  along  the  east  end  of  the  platform. 
The  station  is  at  the  west  end  of  a  curve,  which  begins  about 
450  feet  to  the  east.  There  is  something  of  a  cut  through 
which  the  railway  passes,  at  a  point  about  1,200  feet  east 
of  the  station.  There  is  a  1  per  cent  grade  from  the  east 
to  the  west.  Appellant  contends  that  a  car  approaching 
the  station  is  at  all  times  in  full  view  of  a  person  standing 
upon  the  platform,  for  a  distance  of  about  half  a  mile  east, 
but  appellees  contend  that  there  is  more  or  less  obstruction 
to  the  view.  Some  of  the  witnesses  testifv  that  it  'was  a 
cold,  dark,  cloudy  night,  and  that  there  was  a  heavy  wind 
blowing  from  the  northwest.  Others  say  that  it  was  not 
very  dark.  The  headlight  was  shining  brightly,  and  the 
evidence  shows  that  it  would  temporarily  blind  a  person  at 
the  booth,  after  the  car  had  straightened  around  the  curve, 
but  before  that,  the  middle  of  the  ray  of  1^'ght  would  strike 
78  feet  south  of  the  station,  when  the  car  is  600  feet  dis- 
tant, 19  feet,  when  it  was  300  feet,  nearly  9  feet,  at  a 
distance  of  200  feet,  2  feet,  at  a  distance  of  100  feet,  and  6 
inches  at  a  distance  of  50  feet,  so  that  it  would  be  flashed 
on  a  person  at  the  station  suddenly.  A  witness  testifies 
that,  when  the  light  is  thrown  upon  the  platform  at  the 
station,  it  is  thrown  gradually,  as  the  car  rounds  the  curve. 
The  outer  rays  at  first  come  upon  the  platform,  and  then 
the  stronger  rays  from  the  center  of  the  reflection.  How- 
ever, the  lights  in  the  car  would  show  from  the  side,  at  cer- 
tain places.  Passengers  on  the  car  and  others,  one  of  such 
others  being  a  party  in  an  automobile,  who  was  racing  with 
the  interurban  car,  gave  testimony  as  to  the  lights,  whistles, 
speed  of  the  interurban,  etc.  There  is  some  conflict  in  the 
testimony  at  some  points  on  these  matters ;  but  it  seems  to 
be  undisputed  that  the  motorman  gave  the  station  whistle 
signal  at  the  whistling  post,  about  1,500  feet  east  of  the  sta- 
tion, and  the  evidence  tends  to  show  that  thereafter,  when 
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approaching  the  station  at  a  distance  variously  estimated 
at  from  200  to  400  feet,  the  whistle  was  sounded.  As  a  sum- 
mary of  the  testimony  of  one  witness,  he  says : 

"Q.  About  1,500  feet  east  of  the  station,  at  the  r^ular 
whistling  place,  you  heard  one  long  blast  of  the  whistle; 
then,  within  200  or  300  feet  of  the  station,  you  heard  two ; 
then,  when  the  car  was  passing  the  station,  or  after  it  had 
passed  the  station^  you  heard  three  short  blasts;  and  then« 
before  the  motorman  backed  the  car  back  to  the  station, 
you  heard  three  more  short  blasts?    A.  Yes.'' 

The  car  stopped  at  Melpine  for  passengers  only  on  sig- 
nal. _  There  is  evidence  from  which  the  jury  could  have  found 
that  deceased  gave  the  night  signal,  or  was  in  the  act  of 
giving  it,  when  he  was  struck.  He  was  familiar  with  the 
surroundings,  and  the  method  of  giving  the  signal,  and  left 
his  home  near  by,  with  matches.  When  he  left  home,  he 
was  in  full  possession  of  his  faculties ;  was  not  ill  or  excited ; 
went  as  he  normally  would  have  gone.  After  the  accident, 
some  burned  paper  was  found,  close  to  the  track.  Appel- 
lant concedes  in  argument  that  the  jury  might  be  warranted 
in  finding  that,  when  the  car  was  from  200  to  300  feet  from 
the  station,  the  motorman  saw  decedent's  signal,  and  an- 
swered it.  This,  we  think,  has  an  important  bearing  on  the 
question  of  the  alleged  contributory  negligence  of  deceased, 
considering  the  appearances  from  his  viewpoint,  even 
though  the  motorman  did  not,  as  he  says,  receive  the  sig- 
nal. He  having  given  the  signal,  and  the  motorman  having 
answered  it,  deceased  had  a  right  to  assume  that  the  car 
would  stop  at  the  station;  and  the  jury  may  well  have  found 
that  deceased  did  not  have  time  to  step  back  from  the  track 
to  a  place  of  safety,  after  he  discovered,  if  he  did,  that  the 
car  was  not  going  to  stop.  The  car  was  going  very  fast, 
and  appellant  concedes  and  figures  that  the  car  would  go 
the  distance  from  the  time  the  motorman  answered  the  sig- 
nal, to  the  station,  in  three  seconds,  and  argues  that  this  was 
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time  enough  for  deceased  to  step  back  to  a  place  of  safety. 
This  might  be  so,  under  some  circumstances,  but  appellee  ar- 
gues that  deceased  was  temporarily  blinded  by  the  head- 
light^  and  became  confused;  that  the  car  was  coming  at  a 
high  and  excessive  rate  of  speed;  that  he  had  a  right  to  sup- 
pose the  car  would  stop;  and  that,  if  he  was  in  a  place  of 
danger,  on  or  close  to  the  tracks  he  had  been  invited  there, 
to  give  the  stop  signal,  by  the  rules  of  the  defendant  com- 
pany; which  will  be  referred  to  in  a  moment.    There  are 
other  circumstances  bearing  upon  this  point,  some  of  which, 
in  regard  to  the  position  of  deceased  and  the  character  of 
his  injuries,  will  be  mentioned  later.    The  tendency  of  the 
bright  headlight  to  blind  him,  and  the  obstructions,  and  so 
on,  have  already  been  mentioned.    The  motorman  testified 
that  he  received  no  signal  to  stop,  and  that  he  did  not  in- 
tend to  stop.    The  testimony  of  the  various  witnesses  is  to 
the  effect  that  the  car  was  going  at  the  rate  of  from  40  to 
55  miles  an  hour.    There  is  some  contradiction  in  the  tes- 
timony of  the  motorman  as  to  this.    At  one  point  in  his  tes- 
timony, he  says  that,  after  he  gave  the  whistle  at  the  whis- 
tling post,  he  slowed  down  to  about  30  to  35  miles  an  hour. 
At  another  place,  he  says  substantially  that,  when  he  saw 
there  was  no  signal,  and  no  passengers,  he  did  not  intend 
to  stop;  and  that  he  increased  his  speed,  after  passing  the 
whistling  post,  and  gave  a  through  whistle,  and  also  whis- 
tled when  he  was  about  at  the  booth.    He  also  makes  some 
claim  in  his  testimony  to  have  whistled  for  the  crossing,  but 
he  contradicts  himself,  to  some  extent,  as  to  that.    The  mo- 
torman says  that,  at  about  the  time  he  reached  the  booth, 
the  deceased  came  out  of  the  booth  and  upon  the  track, 
when  the  car  was  practically  upon  him;  but  he  is  contra- 
dicted by  the  circumstances,  and  the  jury  may  well  have 
found  that'^he  motorman  was  mistaken  in  this.    Plaintiff 
contends  that  deceased  was  in  the  act  of  giving  the  signal  at 
the  time  he  was  struck,  and,  under  the  circum^tanticw,  MQ 
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as  stated,  had  not  time  to  step  back.  The  testimony  shows 
that  the  burned  piece  of  paper  was  close  to  the  track  on 
the  north  side,  and  that  there  were  blood  splotches  towards 
the  west,  from  1  to  3  feet  from  the  north  rail.  The  injuries 
of  the  deceased  were  such  as  to  indicate  that  deceased  was 
in  that  position.  The  ribs  on  his  right  side  were  broken, 
and  the  bones  of  the  entire  right  forearm  about  the  wrist 
were  crushed.  The  broken  pieces  of  bone  protruded  through 
the  flesh,  indicating  that  it  was  struck  by  the  car,  and  the 
testimony  is  that  the  injury  could  have  been  so  inflicted. 
Witnesses  give  their  opinion  that,  from  appearances,  the 
arm  was  not  run  over.  There  were  some  other  injuries. 
In  signaling  a  car  coming  from  the  east,  deceased  would  nat- 
urally be  facing  east ;  whereas,  had  he  come  from  the  north, 
and  was  going  south,  as  claimed  by  the  motorman,  he  would 
have  been  more  likely  to  have  been  injured  on  the  left  side. 

The  rules  of  the  company,  posted  in  the  station  at  Mel- 
pine,  provide: 

"When  you  hear  approaching  train  sounding  one  long 
blast  of  whistle  for  station,  step  out  to  the  rail,  and  extend 
one  arm  horizontally  across  the  track.  Remain  so  until 
the  motorman  answers  with  two  short  blasts  of  whistle, 
then  step  back  away  from  the  rail.  At  night,  do  the  same, 
holding  a  lighted  match  or  burning  paper  in  your  hand,  wav- 
ing same,  until  the  motorman  replies  with  two  short  blasts 
of  the  whistle." 

Deceased  went  to  the  station  for  the  purpose  of  taking 
this  car,  and  had  taken  the  initial  steps  to  becoming  a  pas- 
senger. 

Appellant  cites  and  relies  on  Artz  v.  Chicago,  R.  /.  d 
P.  R.  Co.y  34  Iowa  153;  Landis  v.  Inter-Urban  R,  Co.,  166 
Iowa  20,  21;  Hinken  v.  Iowa  Cent.  R.  Co.,  97  Iowa  603; 
Wilson  V.  Illinois  Cent.  R.  Co.,  150  Iowa  33 ;  and  like  cases. 
Without  reviewing  the  facts  in  such  cases,  we  think  that, 
because  of  the  difference  between  the  farts  therein  and  in 
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the  instaiit  case,  they  are  not  in  point.  Appellee  cites  Lun- 
dien  t?.  Fort  Dodge,  D,  M,d  8.  R.  Co.,  166  Iowa  85,  90,  and 
Kem  V,  Des  Moines  City  R,  Co.,  141  Iowa  620,  631,  to  the 
point  that  defendant  could  not  place  plaintiff  in  danger  by 
its  own  negligence,  and  then  excuse  itself  on  the  ground 
that  the  injured  party  did  not  exercise  care  in  extricating 
himself  from  the  peril  thus  induced.  They  also  cite  the  LuiV' 
dien  case,  supra,  to  the  proposition  that  deceased,  to  follow 
the  defendant's  instructions  to  stop  the  car,  was  compelled 
by  the  defendant  to  put  himself  in  a  place  of  danger,  and 
his  conduct  can  only  be  judged  by  considering  what  he  had 
a  righ^  to  expect  from  the  other  party. 

In  Karr  v.  Milwwuhee  L.,  H.  d  T.  Co.,  132  Wis.  662  (113  . 
N.  W.  62),  the  facts  were  somewhat  analogous  to  those  in 
the  instant  case,  and  it  was  held  that  the  question  of  the 
alleged  contributory  negligence  was  for  the  jury.  The  ques- 
tion is  discussed  in  that  case  whether  the  party  was  a  pas- 
senger or  not;  but  that  question  seems  not  to  be  raised  in 
this  case.  No  case  precisely  in  point  as  to  the  facts  is  cited. 
That,  of  course,  would  be  difScult  to  do.  Each  case  must 
stand  upon  its  own  bottom.  We  are  of  opinion  that  the 
circumstances  heretofore  set  out  were  sufficient  to  take  the 
case  to  the  jury,  and  that  the  jury  was  justified,  under  In- 
struction No.  12,  and  under  the  entire  record,  in  finding 
that  deceased  was  not  guilty  of  contributory  negligence. 
The  judgment  is — Affirmed. 

Wbavbe,  C.  J.,  Evans  and  Salingbr,  JJ.,  concur. 


Mabsh  Dblashmutt^  Appellant,  v.  Jessb  McCoy  et  al.. 

Appellees. 

FABBNT  AM)  OHIZJ>:    Bight  to  Custody  of  Child.    Evidence  re- 
1    viewed,  and  held  to  show  that  the  interests  of  the  child  in  ques- 
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tioa  would  best  be  conserved  by  remaining  with  its  grand- 
parents. 

HABEAS  COBPUS:    Findings  Equal  to  Jury  Finding.    Findings  of 
2    the  trial  court  in  habeas  corpus  have  the  standing  of  findings 
by  a  Jury. 

Appeal  from  Woodbury  District  Court. — ^W.  G.  Sears, 

Judge. 

March  15,  1920. 

The  opinion  sufficiently  states  the  case. — Affirmed. 

Prichard  &  Prichard,  for  appellant. 

Jepson  d  Struhle,  for  appellees. 

Weaver,  C.  J. — This  is  a  habeas  corpus  proceeding,  be- 
gun in  the  district  court  of  Woodbury  County,  to  determine 
the  right  to  the  custody  of  a  minor  child,  Helen  May  De- 

lashmutt.    The  mother  of  the  child  is  dead, 

'•  cHiSVSht      ^^e  plaintiff  is  her  father,  and  the  defend- 
to^ustody  of      gjj^g  g^j,Q  jjgj.  maternal  grandparents.    The 

trial  court,  having  heard  the  evidence  offered 
by  the  parties,  found  for  the  defendants,  and  remanded  the 
child  to  their  keeping.    Plaintiff  appeals. 

We  shall  not  attempt  any  protracted  statement  of  the 
facts.  The  proceedings  are  legal  in  character,  and,  in  so 
far  as  the  finding  or  judgment  of  the  trial  court  involves  an^ 

consideration  of  disputed  matters  of  fact, 

*'  ^w-us":  findings  ^^  comes  to  US  sustained  by  the  same  pre- 

SSung?^'*'^        sumption  of  >correctness  which  attaches  to 

the  verdict  of  a  jury  in  ordinary  actions  gen- 
erally. The  evidence  was  such  as  would  justify  the  court 
in  finding,  and  we  may  presume  it  did  find,  that  plaintiff  and 
wife  were  married  in  July,  1914;  that  the  families  on  both 
sides  are  farmers,  in  comfortable  circumstances,  but  that 
the  young  couple  had  little  means  of  their  own,  except  in 
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their  capacity  to  do  the  labor  usual  in  farming  communi* 
ties;  that  the  plaintiff  is  deficient  in  steadiness  and  indus- 
try; and  that,  during  the  period  between  his  marriage,  in 
July,  1914,  and  his  entrance  into  the  army,  in  July,  1918, 
his  work  and  employment  were  of  a  fitful  and  irregular  char- 
acter. The  wife,  too,  went  out  to  service.  There  were 
times,  also,  when  they  found  a  temporary  home  with  their 
parents  and  other  relatives  on  either  side.  Whether  be- 
cause of  absence  of  real  family  and  home  life,  or  for  other 
reasons  into  which  we  need  not  inquire,  there  developed  a 
lack  of  harmony  between  the  parties,  which  the  birth  o' 
the  child  did  not  serve  to  cure.  On  at  least  two  occasions, 
they  separated,  and,  for  a  year  before  plaintiff  went  into 
the  army,  they  had  not  lived  together.  During  that  time, 
the  wife  worked  for  h^  brother,  and  the  child  was  kept  and 
maintained  by  her  parents,  the  defendants  herein. 

At  one  time,  she  instituted  proceedings  for  divorce,  on 
the  ground  of  cruel  and  inhuman  treatment,  but  the  case 
was  never  brought  to  trial.  After  about  six  months'  mili- 
tary service,  plaintiff  returned  to  the  neighborhood  of  his 
former  home.  Very  soon  thereafter,  the  wife  became  sick, 
and  was  taken  from  her  brother's  home  to  the  hospital,  where 
she  died.  A  few  hours  before  her  death,  plaintiff  visited  her 
at  the  hospital,  and,  as  she  had  embraced  the  Catholic  faith, 
they  went  through  the  form  of  a  religious  marriage  service, 
at  her  request.  The  expenses  of  her  last  sickness  and  burial 
were  paid  by  her  parents  or  other  members  of  her  family. 

In  the  event  that  he  is  awarded  the  custody  of  the  child, 
the  appellant,  who  has  no  property  of  his  own,  expresses 
the  purpose  to  give  it  into  the  care  of  his  father  and  mother, 
until  he  shall  have  made  or  obtained  a  home  for  himself. 
The  parents  express  their  willingness  to  receive  and  care 
for  and  educate  the  child,  and  to  "adopt  her,  if  necessary.' 
The  defendants,  having  had  her  in  their  care  for  a  long 
time,  are  naturally  attached  to  her,  and  desire  to  retain  her 
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custody.  They  are  apparently  both  willing  and  reasonably 
able  to  give  her  a  comfortable  home  and  proper  nurture. 
Indeed)  the  practical  question  presented  seems  to  turn  less 
upon  the  legal  right  of  the  plaintiff  to  the  charge  of  the 
child  than  upon  the  question  between  the  paternal  and  ma- 
ternal grandparents^  as  to  which  shall  furnish  the  mother- 
less child  a  home. 

Without  auy  disparagement  of  the  ability  or  good  faith 
of  the  plaintiff's  parents,  we  think  the  finding  of  the  trial 
court  that  the  defendants  have  the  better  right  in  the 
premises,  and  that  the  interests  of  the  child  will  be  best 
conserved  by  leaving  her  in  the  charge  of  those  who  have 
had  her  principal  care  during  most  of  her  life,  has  ample 
support  in  the  evidence,  and  the  order  and  judgment  ap- 
pealed from  should  be — Affirmed, 

BvANS,  PlRBSTON,  and  Salinger,  JJ.,  concur. 


T.  W.  DwYER,  Appellee,  v.  Alfred  Christianson  et  ah,  Ap- 
pellants. 

ADVEBSE  POSSESSION:  Possession  Under  Unfounded  Olaim. 
Possession  of  land  under  a  good-faith  claim  as  a  riparian  owner, 
though  such  claim  was  originally  not  legally  maintainable,  may 
ripen  into  absolute  title  by  adverse  possession,  if  continued  for 
10  years.  So  held  where  plaintiff  purchased  land  held  under 
such  a  claim,  and  held  possession  thereunder  for  some  20 
years. 

Appeal  from  Hamilton  District  Court. — ^H.  E.  Fry,  Judge. 

March  15,  1920. 

Action  in  equity  to  restrain  defendants  from  building 
a  fence  and  obstructing  the  free  use  by  plaintiff  of  his  land. 
A  temporary  injunction  was  issued.  On  the  final  hearing, 
the  court  decided  that  plaintiff  has  a  good  title  by  adverse 
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possession  to  the  land  in  dispute,  dismissed  defendant's 
cross-petition,  claiming  title,  and  made  the  temporary  in- 
junction permanent  against  the  defendants.  The  defend- 
ants appeal. — Affirmed, 

Price  d  Burnquist  and  Bumstedt  &  Hemingway,  for 
appellants. 

D.  C.  Chase,  for  appellee. 

Preston,  J. — This  case  grows  out  of  a  similar  state  of 
facts  found  in  Bryan  v,  Christianson,  188  Iowa  669.  A  plat 
will  be  there  found,  showing  the  general  situation.  The 
land  in  question  in  the  itstant  case  is  Lot  2,  and  is  north  of 
Iowa  Lake. 

The  plaintiff  claims  to  be  the  owner  in  fee  simple  of  the 
west  half  of  the  northeast  quarter  of  Section  15,  and  that 
he  has  been  in  the  absolute,  peaceful,  adverse,  and  undis- 
turbed possession  of  the  same  and  every  parcel  thereof  for 
more  than  18  years  last  past,  continuously,  under  claim  of 
right  and  color  of  title ;  that,  during  his  possession,  he  has 
constructed  fences  and  made  valuable  improvements  on  said 
land;  that  defendants  have  threatened  and  are  about  to 
enter  upon  the  said  premises  and  cut  down  the  fences  sur- 
rounding said  land,  and  they  are  attempting  to  erect  an- 
other fence  upon  the  land,  cutting  from  17  to  18  acres 
oflf  the  south  side  of  said  land;  that  said  fence  wilj  be 
placed  on  plaintiff's  land,  if  erected,  and  over  his  growing 
crops,  and  cause  him  irreparable  injury,  and  plaintiff  will 
be  deprived  of  the  fi'ee  use  and  possession  of  his  land. 

The  defendants  denied  plaintiff's  claim  as  to  the  south 
17.42  acres.  Defendants  claim  to  be  the  absolute  owners 
of  the  17.42  atres,  by  virtue  of  a  chain  of  title  beginning  with 
the  patent  from  the  United  States  to  the  state  of  Iowa, 
issued  on  l)ecember  7,  1904,  and  filed  for  record  in  Hamil- 
ton County,  February  8,  1905,  and  from  the  state  of  Iowa 
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to  Hamilton  County,  dated  December  23,  1904,  and  filed  for 
record,  January  5, 1905,  in  Hamilton  County,  and  from  Ham- 
ilton County,  through  several  grantors,  to  the  defendants. 
They  say  that  plaintiff's  record  title  shows  him  to  be  the 
owner  of  all  except  the  17.42  acres,  his  deed  from  the  orig- 
inal owner  conveying  only  Government  Lot  2,  which  consists 
of  the  north  part  of  the  south  half  of  the  west  half  of  the 
northeast  quarter. 

The  laxid  in  controversy  was  a  part  of  what  was  for- 
merly known  as  Iowa  Lake,  a  body  of  meandered  lake  bed. 
There  hiad  been  but  very  little  water  in  it  for  more  than  30 
years.  No  patent  was  issued  to  this  land  by  the  govern- 
ment until  1904.  At  an  early  day,  the  surrounding  land- 
owners,'including  plaintiff's  grantor,  under  claims  of  rights 
therein,  had  squared  out  their  lands,  so  as  to  make  them 
correspond  with  the  congressional  subdivisions.  There  had 
been  a  government  survey  of  the  lake  fied,  and,  after  the 
meandering  line  had  been  shown  by  thfe  survey  and  plat 
filed,  the  land  had  been  laid  out  in  government  lots,  includ- 
ing Lot  2.  They  fenced,  tiled,  cultivated,  and  improved 
said  lands.  One  Hurd,  plaintiff's  grantor,  had  made  such 
a  claim  to  the  land  in  controversy.  He  had  fenced  and  oc- 
cupied it,  and  later  leased  it,  with  his"  other  land.  On  March 
1, 1899,  he  conveyed  Lot  2  to  plaintiff,  62.58  acres.  The  re- 
maining 17.42  acres,  the  land  in  question,  was  then  being 
used  and  had,  for  some  years  prior  thereto,  been  used  by 
said  Hurd,  in  connection  with  the  62  acres.  He  did  not 
include  the  17  acres  in  the  deed  to  plaintiff,  but  he  was  then 
using  it,  and  had  leased  it  to  others,  as  he  had  been  for 
many  years  in  the  past,  under  the  claim  of  riparian  owner- 
ship. At  that  time,  it  was  fenced,  the  same  as  it  had  been 
for  a  good  many  years  before.  There  is  some  conflict  in  the 
testimony  at  this  point.  Hurd  was  a  witness  for  the  de- 
fendants. He  had  had  some  trouble  with  plaintiff,  and  ap- 
pears to  have  l>een  hostile  to  him.    He  attempts  to  contra- 
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diet  plaintiff's  testimony  as  to  some  of  these  matters,  but, 
under  cross-examination,  he  substantially  admits^  though 
apparently  with  some  reluctance,  the  plaintiff's  claim.  An- 
other party  was  with  plaintiff,  at  the  time  of  the  negotia- 
tions with  Hurd  for  the  purchase  by  plaintiff  of  the  land. 
It  is  fairly  established  that  plaintiff  was  led  to  believe,  and 
did  believe,  that,  when  he  received  his  deed  from  Hurd,  he 
would  have  a  right  to  move  upon  and  claim  and  hold  the 
land  in  controversy.  As  we  understand  his  claim,  he  con- 
tends that  he  succeeds  to  Hurd's  original  claim,  and,  as  well, 
that  he  had  and  claimed  an  interest  or  right  in  the  land,  by 
having  paid  Hurd  therefor.  Plaintiff  paid  f2,800,  and 
claims  that  he  was  paying  for  the  80  acres  at  |35  an  acre. 
Hurd  testifies  that  plaintiff  came  to  him  with  the  proposi- 
tion to  give  12,800,  but  says,  "I  don't  know  how  he  worded 
it."  Hurd  continued  to  occupy  and  use  the  land,  the  entire 
80  acres,  after  the  county  obtained  the  legal  title,  about 
1904,  the  same  as  before,  and  continued  to  do  so  for  18 
or  20  years  after  the  trial  of  the  case  of  Carr  v.  Moore^  119 
Iowa  152.  He  was  not  a  party  to  that  action.  Plaintiff 
claims  and  testifies  that  he  paid  Hurd  fSo  an  acre  for  the 
17  alid  a  fraction  acres  in  controversy,  and  that  he  relied 
04  Hurd's  statement  that  he  could  hold  the  entire  tract,  and 
that  the  {2,800  was  given  in  part  for  the  claim  and  right 
of  Hurd  .to  the  land  in  dispute.  Under  this  claim  of  right, 
plaintiff  went  into  possession,  March  1,  1899,  and  ever  since 
has  been  it  the  open,  notorious,  and  adverse  possession  of 
the  land  in  dispute.  He  has  farmed  and  improved  it,  with- 
out objection  by  anyone,  and  without  interference,  until 
defendants  sought  to  move  the  fence,  soon  before  this  suit 
was  brought. 

There  may  be  some  other  circumstances,  but  this  pre- 
sents the  situation  in  a  general  way.  Even  though  it  be 
conceded  that  the  claim  of  Hurd  and  plaintiff  to  hold  the 
land  in  controversy,  under  some  sii.yposed  riparian  right. 

yXOt.  188  JA«^ 
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was  not  a  valid  legal  claim,  that  would  stand  the  test  of 
litigation,  still  lie  and  his  grantor  were  making  the  claim, 
and,  SO"  far  as  appears,  in  good  faith.  They  used  and  occu- 
pied  it  adversely  for  30  or  40  years.  Under  our  holding  in 
Ooulding  v,  Shonquist,  159  Iowa  647,  649,  and  other  cases, 
we  think  plaintiff  was  making  tUe  claim  as  a  claim  of  right, 
and  that  there  was  a  sufficient  basis  upon  which  to  base  his 
claim  of  adverse  possession,  after  occupancy  thereunder  for 
the  requisite  length  of  time.  His  claim  was  more  than  that 
of  a  mere  trespasser.  Some  of  the  cases  hold  that  the  claim 
of  a  parol  gift  of  land  is  a  sufficient  claim  of  right;  others, 
a  canceled  homestead  entry ;  and  so  on.  Without  a  review 
of  the  cases,  see,  as  bearing  on  this  proposition,  the  follow- 
ing: Wilhwr  V,  Cedar  Rapids,  d  M.  R.  Co.,  116  Iowa  65; 
Hanson  v.  Oallaghei^  154  Iowa  192,  196;  Ratigan  v.  Ratigan, 
181  Iowa  861. 

We  are  of  opinion  that  the  trial  court  rightly  decided 
the  case,  and  that  plaintiff's  claim  of  right  has,  by  adverse 
possession,  ripened  into  a  title  which  is  good,  as  against 
the  record  title  of  the  defendants. — Affirmed, 

Weaver,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Belle  Geraty  et  al.,  Appellees,  v.  Annabel  Barber,  Appel- 
lant. 

HOA£EST£AI>:  In  Lieu  of  Distributive  Shar^— Election.  Bvidence 
of  acts,  conduct,  and  declarations  attending  long-continued  pos- 
session of  a  homestead,  following  the  death  of  the  owner,  re- 
viewed, and  held  to  establish  an  election  to  take  homestead  oc- 
cupancy, in  lieu  of  distributive  share. 

Appeal  from  Hoxcard  District  Court, — C.  N.  Houck,  Judge. 

March  15,  1920. 
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Action  in  equity,  to  determiue  the  title  and  right  of. 
possession  of  two  lots,  together  less  than  half  an  acre,  in 
the  city  of  Cresco.  The  defendant,  who  is  the  widow  of 
plaintiff's  father,  claims  a  one-third  interest  in  the  property, 
under  the  will  of  her  deceased  husband,  who,  she  claims, 
had  not  elected  to  take  a  homestead  interest  in  the  prop- 
erty, but  that  he  was  entitled  to  his  distributive  share,  of 
one  third.  Plaintiff's  claim  is  that  her  father,  defendant's 
deceased  husband,  had  elected  to  take  his  homestead  right 
in  the  property,  the  title  to  which  was  in  her  mother,  who 
had  deceased  prior  to  her  father*s  death,  and  that  plaintiff, 
as  the  sole  heir,  is  the  owner  of  the  property.  The  trial 
court  decreed  that  plaintiff  was  the  absolute  owner  of  the 
premises,  quieted  the  title  in  her,  as  pi^ayed,  and  issued  a 
writ  of  possession.  The  defendant's  cross-petition,  in  which 
she  asked  a  partition  of  the  property,  was  dismissed.  The 
defendant  appeals. — Affirmed. 

E.  W,  Cutting,  for  appellant. 

McCook  d  Lyons  and  W.  L,  Barker,  for  appellees. 

Preston,  J. — There  is  little,  if  any,  controversy  as  to 
the  law  of  the  case,  although  each  side  cites  authorities 
where,  under  the  facts  of  the  cases  cited,  it  was  held  either 
that  there  had  or  had  not  been  an  election.  We  have  a  case 
which  is  largely  a  question  of  fact,  whether  J.  B.  Barber, 
the  surviving  husband,  took  his  distributive  share,  or  wheth- 
er he  had  elected  to  occupy  the  premises  under  his  home- 
stead right.  It  is  conceded  that  the  right  to  a  distributive 
share  is  the  primary  right  of  a  surviving  spouse,  and  that 
the  burden  is  upon  plaintiff  to  show  an  election  to  take 
homestead  for  life,  in  lieu  of  such  share. 

Plaintiff  alleged  that  the  property  was  owned  by  Boee 
Barber,  who  died  intestate,  August  16,  1913,  leaving  a  hus- 
band, J.  B.  Barber,  surviving,  and  the  plaintiff,  as  her  only 
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heir;  that,  after  the  death  of  his  wife,  J.  B.. Barber  contin- 
ued to  occupy  the  real  estate  as  his  homestead  until  the  date 
of  his  death,  June  20, 1917,  and  elected  to  and  did  occupy  it 
as  his  homestead,  in  lieu  of  his  distributive  share.  Defend- 
ant admits  the  foregoing  allegations,  except  as  to  the  allega- 
tion as  to  election  to  occupy  as  a  homestead,  which  she  de- 
nies; and  says  that,  on  November  4,  1915,  J.  B.  Barber  mar- 
ried this  defendant,  and  that  he  died  testate,  and  that  he 
willed  all  of  his  property  to  defendant. 

Rose  Barbeir  acquired  the  property  in  1888.  The  title 
to  the  entire  property  was  in  her.  She  and  her  husband 
resided  on  the  premises  30  years  or  more,  and  did  not  re- 
side elsewhere  or  occupy  any  other  home  during  that  time. 
She  died  in  this  property.  After  her  death,  J.  B.  Barber 
continued  to  occupy  some  portion  of  the  larger  dwelling, 
and  collected  rent  for  the  entire  premises,  until  his  death, 
and  died  therein.  After  the  death  of  his  wife,  he  occupied 
no  other  premises.  After  J.  B.  Barber  married  the  defend- 
ant, they  together  occupied  a  part  of  the  dwelling,  and  con- 
tinued to  collect  rent  for  all  the  premises  that  he  did  not 
occupy,  until  he  died.  When  Rose  Barber  acquired  the 
property,  there  was  but  one  house  on  it,  a  single  house; 
but  she  and  her  husband  occupied  it  as  their  homestead. 
Later,  that  house  was  changed  into  a  double  house,  and  since 
the  change,  one  half  has  been  rented  to  people,  for  the  pur- 
pose of  having  an  income  from  it.  There  is  also  a  small 
house  on  the  lots,  which  was  moved  from  the  farm,  and 
rented  for  the  purpose  of  income.  There  is  a  bam,  situated 
partly  on  each  lot,  and  a  shed,  on  the  back  part  of  the  prop- 
erty, which  were  used  by  J.  B.  Barber  for  his  horse,  tools, 
kindling,  etc.  A  witness  testifies  that  the  west  side  of  the 
larger  house  comes  right  to  the  edge  of  the  next  lot  and 
that  the  east  side  is  built  almost  to  the  lot  line. 

"A  good  many  of  the  outbuildings  is  either  on  one  sid.? 
or  the  other  of  the  center,  and  there  are  apple  trees  planted 
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each  way;  in  fact,  it  is  all  one  property.  In  the  larger 
house,  there  is  a  room  below  and  above  on  the  front  of  the 
house  that  is  narrower  than  the  whole  width  of  the  house. 
This  room  opens  into  both  places.  There  is  a  single  stair- 
way, leading  down  into  the  cellar  and  up  into  the  second 
story." 

The  east  part  of  the  larger  house  is  arranged  for  one 
family,  and  the  west  .part  for  another  family.  There  was 
a  stairway  leading  to  the  attic,  which  went,  through  one 
of  the  sleeping  rooms  of  one  of  the  tenants.  The  tenant  had 
half  the  attic,  and  J.  B.  Barber  went  to  the  attic  as  he  liked. 
At  the  time  Eose  Barber  died,  she  and  her  husband  were, 
and  had  been,  living  in  the  east  side  of  the  lai^er  house,  and 
the  tenant  in  the  west  side.  About  two  months  after  she 
died,  another  tenant  moved  into  the  east  part  of  the  house, 
and  lived  there  two  and  a  half  years,  and  then  lived  on  the 
west  side  one  year.  During  a  part  of  this  time,  J.  B.  re- 
served one  room  to  live  in,  and  also  a  room  upstairs,  to 
store  his  things  in;  and,  while  occupying  the  one  room  re- 
served, he  used  the  tenant's  kitchen,  to  get  hard  water,  and 
the  cistern,  to  get  soft  water.  While  this  tenant  occupied 
the  west  side,  J.  B.  Barber  and  the  defendant  occupied  the 
east  side  of  the  house.  While  J.  B.  was  thus  occupying  the 
piremises,  he  repeatedly  stated  to  different  ones  that  it  was 
his  home,  and  that  he  intended  to  live  there  as  long  as  he 
lived.  To  one,  he  said  repeatedly  that  he  wanted  to  keep 
his  home.  To  another  tenant  and  his  wife,  he  said  ''that  it 
had  always  be^n  his  home  since  he  bought  the  place,  and  al- 
ways wanted  to  make  it  his  home  as  long  as  he  lived;  he 
wanted  to  make  it  his  home,  and  use  a  part  of  it,  at  least. 
He  said  he  would  always  make  it  his  home."  To  another 
witness,  he  stated,  "This  is  my  home,  just  as  long  as  I  live." 
To  anotTier :  "That  it  was  his  home,  and  he  was  not  going  to 
break  it  up.  He  calculated  to  make  that  his  home  until 
his  death.    He  wanted  to  live  there  until  he  died."    To 
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another:  "  *I  will  never  leave  that  home  while  I  live;'  that 
he  intended  to  die  on  the  premises,  and  he  did  so  die  there ; 
Mr.  Barber  told  me  when  he  was  through  with  it,  of  course 
that  place  belonged  to  Belle  Geraty."  To  the  lawyer  who 
drew  his  will,  Mr.  Barber  said,  in  substance :  ^'  ^I  have  not 
much  property  to  will ;  I  have  the  shop  and  the  house  up  the 
street,  and  my  homestead  here.^  He  didn't  explain  that  he 
had  a  share,  or  that  he.  had  an  absolute  estate,  or  an  estate 
by  possession.  No  explanation  of  any  specific  nature  was 
made."  Mr.  Barber  proposed  to  the  lawyer,  in  drawing  the 
will,  that  the  property  in  question  should  be  described  there- 
in; but  this  was  not  done,  because  the  description  was  not 
then  at  hand.  There  is  evidence  that  Mr.  Barber  knew 
that  plaintiff  was  claiming  that  he  had  only  a  life  use  of  the 
property;  that  he  told  a  witness  in  Minneapolis  that  his 
daughter  was  questioning  his  right  to  any  more  than  a  life 
use,  and  that  she  was  resisting  his  claim  to  an  undivided 
one  third.  He  had  the  right  to  bring  a  partition  suit,  not- 
withstanding plaintiff^s  resistance  to  his  claim.  This  he 
did  not  do,  but  continued  to  occupy  the  premises.  We  have 
attempted  not  to  go  into  detail,  and  there  may  be  some  other 
circumstances;  but,  under  the  record,  and  from  the  circum- 
stances detailed,  which  are  substantially  undisputed,  ap- 
pellees contend  that,  notwithstanding  defendant's  evidence 
as  to  contrary  declarations  by  J.  B.  Barber,  it  was  his  in- 
tention to  elect,  and  that  he  did  elect,  to  occupy  the  prem- 
ises as  a  homestead,  in  lieu  of  his  distributive  8hare. 

On  the  other  hand,  there  is  evidence  that  Mr.  Barber 
claimed  to  other  witnesses  that  he  owned  a  one-third  in- 
terest ;  tb  others,  he  appears  to  have  claimed  to  own  the  en- 
tire property.  As  said,  he  collected  the  rents  for  the  en- 
tire property,  after  his  wife  died.  In  1915,  and  again 
in  February,  1917,  Mr.  Barber  listed  the  property  in  ques- 
tion with  the  assessor  as  his  property,  and  made  affidavit 
thereto,  and  taxable  as  such,  and  that  it  was  assessed  to 
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him.  He  appears  to  have  been  making  different  claims: 
first  claiming  that  all  the  property  was  his  own,  and  at 
other  timeS;  claiming  a  one-third  interest,  and  repeatedly 
stating  that  he  intended  to  make  it  his  home  as  long  as  he 
lived ;  and  he  did,  in  fact,  occupy  it  for  the  entire  time  from 
the  death  of  his  wife  until  his  own  de»th.  Under  repeated 
Holdings  of  this  court,  he  could  not  take  both  homestead  and 
distributive  share  in  his  wife's  estate.  It  is  argued  by  ap- 
pellant that,  because  Mr.  Barber  received  all  the  rent,  that 
fact  shows  that  he  was  claiming  a  one-third  interest  as  his 
distributive  share.  It  is,  of  course,  a  circumstance  tending 
to  show  that  he  made  some  claim  to  the  property,  but  it  did 
not  constitute  a  specific  claim  to  one  third.  His  receiving 
rent  for  all  of  it,  while  occupying  a  part  of  it,  is  not,  we 
think,  inconsistent  with  a  claim  of  homestead.  His  receiv- 
ing rent  for  all  would  not  divest  the  homestead  right.  Wc 
shall  not  go  into  the  details  as  to  defendants  evidence.  The 
substance  of  it  has  already  been  referred  to.  There  are  cir- 
cumstances in  connection  with  the  evidence  of  the  defend- 
ant and  some  of  her  witnesses  which  affect  somewhat  their 
credibility.  On  the  whole  record,  we  are  satisfied  that  the 
greater  weight  of  the  evidence  is  with  tlie  plaintiff,  and  that 
she  has  sustained  the  burden,  and  shown  that  J.  B.  Barber 
did  elect  to  take  his  homestead  right,  and  that  all  his  acts 
and  conduct,  with  the  declarations  and  other  circumstances, 
are  inconsistent  with  the  claim  of  any  other  estate  in  the 
property. 

It  is  contended  by  plaintiff  that  the  construction  of  the 
double  house  on  the  west  part  of  the  lot  was  such  that  it 
could  not  be  divided,  as  neither  side  contained  a  complete 
dwelling  property,  but  each  was  dependent  upon  the  whole, 
there  being  but  one  stairway  up  and  down,  and  a  distribu- 
tive share  in  this  property  could  not  be  set  off,  so  as  to  con- 
stitute a  residence  property  not  depending  upon  the  remain- 
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der.  On  this  they  cite  Buckles  v.  Matsoti,  178  Iowa  310 ;  Edr 
monds  v.  DaviSf  122  Iowa  561,  562;  Cass  County  Bunk  v. 
Weber,  83  Iowa  63;  Omneweg  v.  Beck,  93  Iowa  717.  Fur- 
thermore, Mr.  Barber  had  the  right  to  occupy  all  of  it, 
though  he  did  not  do  so  at  any  one  time.  But  the  evidence 
shows  that  he  did  so  at  different  times,  by  occupying  one 
part  at  one  time  and  other  parts  at  other  times. 

Appellant  relies  largely  on  Boswoti;h  v.  Blaine,  170 
Iowa  296;  but  we  think  it  may  be  readily  distinguished, 
when  we  consider  the  different  state  of  facts.  In  that  case, 
the  surviving  spouse  was  seeking  to  claim  a  homestead  right, 
in  order  to  avoid  a  judgment,  wherein  it  was  sought  to 
hold  his  distributive  share;  and,  against  his  claim  and  tes- 
timony that  he  was  claiming  a  homestead,  it  was  held  that 
he  had  not  made  such  an  election.  It  was  shown  that  he 
had  never  unequivocally  asserted  a  homestead  right  in  the 
land,  but,  on  the  other  hand,  he  had  an  arrangement  with 
his  children  by  which  he  received  the  rent,  which  was  ap- 
plied, in  part,  for  his  support,  and  the  balance  on  a  mort- 
gage on  the  land ;  that  he  had  mortgaged  his  undivided  one 
third  of  the  land ;  that  he  had  repeatedly  made  efforts  to  sell 
the  land.  The  instant  case  may  also  be  distinguished  from 
thft  case  of  Joslm  v.  Beam,  187  Iowa  1090.  In  that  case,  the 
possession  of  the  survivor  was  referable  to  a  prior  deed,  giv- 
ing the  right  of  possession.  It  is  true,  as  contended,  that 
continued  occupancy  of  the  premises  as  a  homestead  is  not 
conclusive  of  an  election  to  take  tlie  homestead.  Ch^ay  r. 
Wright,  14:2  Iowa  225,  227;  Joslm  v.  Beam,  supra.  We  said, 
in  the  Gray  Case,  that,  ordinarily,  an  election  to  take  the 
homestead  right  is  evidenced  by  the  continued  occupancy  of 
the  premises  as  a  homestead.  In  the  instant  case,  there  are 
circumstances,  in  addition  to  the  occupancy,  which,  as  we 
have  said,  show  an  election.    We  think  the  finding  and  de- 
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cree  of  the  trial  court  were  right,  and  in  accord  with  the 
evidence  and  law.     It  is,  therefore, — Affirmed. 

Wbavbb,  C.  J.,  E)vANs  and  Salinger,  JJ.,  concur. 


—i 

Maris  Hickman^  Appellee,  v.  M.  O.  Hickman,  Appellant. 

DIVOBOE:    Omelty— Coarseness  of  Language  and  Conduct.    Profane 

1  and  abusive  language  towards  a  frail  woman,  untrue  and  re- 
pulsive accusations  concerning  her  conduct,  neglect  of  her  com- 
mon comfort,  with  consequent  Injury  to  her  health,  may  con- 
stitute cruel  and  inhuman  conduct. 

DIVOItOE:    Condonation.    Condonation  of  cruelty  is  necessarily  at^ 

2  tended  with  the  condition  that  the  cruelty  shall  cease;  and 
especially  Is  this  true  when  the  wife  Is  the  condoning  party. 

Appeal  from  Hardin  District  Court. — Q.  D.  Thompson, 

Judge. 

March  15,  1920. 

Suit  for  divorce  on  the  ground  of  cruel  and  inhuman 
treatment.  There  was  a  decree  for  the  plaintiff.  The  de- 
fendant appeals. — Affirmed. 

Peisen  d  Soper,  for  appellant. 

W.  R.  Williams,  for  appellee. 

EvANs^  J. — The  parties  were  married  on » January  22, 
1914.  The  plaintiff  was  18  years  of  age,  and  defendant  22. 
This  suit  was  begun  in  August,  1917.    Three  children  were 

born  to  the  marriage.    The  plaintiff  charged 
'  cruelty : '  cruel  treatment,  endangering  her  life.    The 

coarseness  of  700 

coniuct*  *^^      cruel  treatment   charged  did   not   include 

personal  violence.  It  did  include  harsh  and 
profane  language  and  threats,  and  much  conduct  indicating 
great  disregard  of  the  plaintiff's  feelings.    The  plaintiff  is 
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a  frail  person,  whereas  the  defendant  appears  to  be  a  strong, 
vigorous  man.  With  three  babes  coming  into  her  arms  in 
as  many  years,  it  is  not  diflScult  to  believe  that  the  plaintiff 
has  seen  weariness  and  suffering,  and  has  needed  the  solace 
of  a  husband's  affection.  If  she  did,  in  fact,  have  such  affec- 
tion, it  was  not  demonstrative.  The  testimony  in  her  be- 
half tends  to  show  that  he  frequently  called  her  a  "son-of- 
a-bitch;"  that  the  same  epithet,  with  additional  embellish- 
ments, was  applied  to  her  parents;  that  he  threatened  to 
leave  her;  that  he  invited  her  to  leave  him;  that  he  told 
hef  he  was  done  with  her;  that  he  neglected  her  at  child- 
birth, especially  on  the  last  two  occasions;  that  he  repeat- 
edly and  consistently  denied  the  paternity  of  each  of  his 
children;  that,  in  some  instances,  this  was  done  before  the 
child  was  born. 

The  defendant  affected  great  hostility  to  plaintiff's  par- 
ents, and  forbade  their  visiting  the  home,  though  they  were, 
at  times,  much  needed  there.  On  one  occasion,  he  as- 
saulted plaintiff's  stepfather,  without  apparent  cause.  As 
a  witness,  he  testified  as  to  his  reason  for  his  hostility  to 
the  stepfather  to  the  effect  that  his  wife  had  informed  him 
of  improper  conduct  of  the  stepfather  toward  the  plaintiff 
before  she  was  married,  and  also  at  a  time  shortly  prior  to 
the  birth  of  her  second  child.  The  plaintiff  denied  that  she 
ever  gave  such  information  to  the  defendant,  and  testified 
that  there  was  no  truth  in  such  a  charge.  We  think  her 
denial  in  this  regard  should  be  taken  as  true. 

The  defendant  denied  all  of  the  testimony  on  behalf 
of  the  plaintiff  tending  to  show  the  cruel  conduct.  He  also 
testified  that  their  marriage  relations  had,  as  he  supposed, 
been  pleasant,  and  marred  only  by  the  hostility  of  plaintiff's 
parents.  It  is  quite  clear  from  the  record,  however,  that, 
in  the  year  1916,  he  was  secretly  consulting  an  attorney, 
with  reference  to  his  marriage  relations;  also,  that  he  was 
carrying  on  an  affectionate  correspondence  with  a  former 
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sweetheart.  He  has  undoubtedly  given  a  false  reason  for 
his  admitted  hostility  to  the  plaintiff's  parents. 

That  the  defendant's  conduct  has  operated  heavily  upon 
the  health  of  the  plaintiff,  and  that  she  has  endured  great 
mental  suffering  and  considerable  bodily  illness  as  a  result 
of  it,  fairly  appears. 

The  defendant  pleads  condonation.  This  plea  is  predi- 
cated upon  the  alleged  fact  that  the  parties  cohabited,  after 
the  alleged  cruelty.    But  cohabitation  is  not  necessarily  a 

condonation  of  cruel  treatment,  and  this  is 
2  DiYoici*  especially  so  as  to  the  wife.    As  the  weaker 

condonation.  vessel,  and  as  the  victim  of  such  cruel  treat- 
ment, she  is  often  to  be  deemed  as  under 
some  degree  of  duress.  Her  moral  freedom  of  action  is  to 
be  considered,  on  a  plea  of  her  condonation.  Condonation, 
if  proved,  implies  the  condition  that  kindness  shall  supplant 
the  cruelty  complained  of.  Subsequent  conjugal  unkindness 
will  avoid  condonation,  even  though  such  unkindness  be 
less  than  extreme  cruelty,  and  be  insuflBcient,  of  itself,  as 
a  ground  of  divorce.  Harrison  v.  Harrison,  20  Ala.  629  (56 
Am.  Dec.  227) ;  Rohhms  r.  Rohhins,  100  Mass.  150  (97  Am. 
Dec.  91) ;  La^igdon  v.  Langdony  25  Vt.  678  (60  Am.  Dec. 
296). 

Moreover,  cruelty  does  not,  of  itself,  become  a  ground  of 
action.  It  must  be  endured  by  the  aggrieved  party  to  the 
breaking  point,  even  though  it  continue  for  a  long  period 
of  time.  If  the  aggrieved  party  can  endure  it  without  dan- 
ger to  life,  she  has  no  cause  of  action  for  divorce.  Up  to 
that  point,  she  can  do  nothing  but  condone.  It  is  only  when 
the  cruelty  becomes  a  danger  to  life  that  a  cause  of  action 
accrues  therefor. 

Upon  a  careful  examination  of  the  entire  record,  we 
reach  the  conclusion  that  the  trial  court  properly  awarded 
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the  decree  to  the  plaintiff.    The  decree  is,  accordingly, — 
Affirmed, 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


In  re  Estate  of  Matt  Fousbk. 

Frank  Fousbk  et  al.,  Appellees,  v.  Mary  Plowbr  et  al., 

^     Appellants. 

WILIiS;  Mental  Competency — ^Inequltableness.  Apparent  Inequita- 
bleness  in  a  will  may  wholly  disappear  when  due  consideration 
is  given  to  the  history  of  the  family:  (1)  The  relative  amount 
which  each  child  has  contributed  in  labor  or  otherwise  to  tes- 
tator's property;  (2)  the  amount  of  advancements  to  preter- 
mitted children;  (3)  and  the  relative  financial  condition  pf 
each  child. 

Appeal  from  Linn  District  Cornet, — John  T.  Moffit,  Judge. 

December  16,  1919. 

Rehearing  Denied  March  15,  1920. 

This  is  a  will  contest.  The  testator  was  Matt  Pousek. 
He  left  surviving  him  a  widow  and  ten  children.  The  chil- 
dren were  seven  sons  and  three  daughters.  The  seven  sons 
are  the  proponents  of  the  will.  Two  of  the  daughters  ap- 
peared as  contestants.  The  grounds  of  the  contest  were 
undue  influence  and  mental  incompetency.  At  the  close 
of  all  the  evidence,  the  trial  court  dismissed  the  contest, 
and  directed  a  verdict  for  the  proponents.  The  contest- 
ants appealed. — Affirmed. 

Vorw  d  Haas,  for  appellants. 

Remley  d  Remley  and  F.  L.  Anderson,  for  appellees. 

Evans,  J. — The  argument  for  appellants  in  this  court 
is  directed  to  the  charge  that  the  testator  was  mentally  in 
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competent.  It  is  not  claimed  that  there  was  any  evidence 
of  undue  influence.  The  testator  was  past  91  years  of  age 
when  he  made  the  will.  He  lived  nearly  3  years  thereafter. 
At  the  time  of  making  the  will,  his  property  consisted  pf  a 
farm  of  160  acres.  In  addition  thereto,  he  had,  at  the  time 
of  his  death,  abont  (1,100  in  money.  His  entire  estate  was 
worth  approximately  $20,000.  The  will  gave  the  widow, 
then  abont  70  years  of  age,  the  life  use  of  all  the  property. 
It  contained  bequests  to  the  daughters  of  |500  each,  to  be 
paid  after  the  death  of  the  widow,  out  of  the  proceeds  of 
the  sale  of  the  farm.  The  bequests  to  the  sons  gave  to  each 
of  them  one  seventh  of  the  remainder  of  the  proceeds  of 
the  sale  of  such  farm.  The  money  on  hand  was  not  disposed 
of  by  the  will.  The  testator  was  a  Bohemian  by  birth.  He 
came  to  this  country  at  30  years  of  age.  At  40,  he  entered 
the  Union  army,  in  the  War  of  the  Rebellion.  He  lived  the 
greater  part  of  his  life  in  the  community  where  he  died. 
He  acquired  his  property  by  slow  process  and  by  great  in- 
dustry. His  farm  was  of  poor  quality.  He  was  a  man  of 
good  habits  and  good  character.  He  had  remarkable  health. 
He  had  never  been  sick  until  his  last  illness,  which  lasted, 
only  a  few  days.  In  the  last  years  of  his  life,  his  facultieR 
had  failed,  to  a  greater  or  less  degree,  and  this  included 
the  faculty  of  memory.  He  transacted  his  own  business 
to  the  end  of  his  life.  It  does  not  appear  that  he  ever  made 
any  mistake  in  business  transactions.  His  business  was 
not  extensive,  but,  such  as  it  was,  it  needed  intelligent  at- 
tention. 

The  question  presented  to  us  is  whether  there  was  suffi- 
cient evidence  of  mental  incompetency  introduced  on  behalf 
of  the  contestants  to  require  the  submission  of  the  case  to 
the  jury,  *  To  put  it  in  another  way,  if  the  submission  of 
the  case  to  a  jury  had  resulted  in  a  verdict  adverse  to  the 
will,  could  we  have  sustained  such  verdict  upon  this  record  ? 
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The  general  nature  of  the  evidence  on  behalf  of  the  contest- 
ants was  to  the  eflfect  that  the  testator  was  feeble,  physi- 
cally and  mentally,  in  that  he  was  forgetful,  and  frequently 
failed  to  recognize  people  whom  he  ought  to  know.  The 
record  is  presented  here  in  an  abstract  by  the  appellants, 
and  in  a  very  extensive  denial  and  amendment  of  abstract 
by  the  appellees.  The  appellants  are  at  a  disadvantage 
here,  because  they  have  built  their  argument  solely  upon 
their  own  abstract,  and  largely  upon  those  portions  thereof 
which  are  eliminated  by  the  amended  abstract  of  the  appel- 
lees. We  have,  notwithstanding,  gone  through  the  record 
with  a  care  demanded  by  the  importance  of  the  case.  The 
great  age  of  the  testator  at  the  time  of  making  the  will  is  a 
circumstance  not  to  be  ignored,  on  the  one  hand,  nor,  on 
the  other  hand,  is  it  to  be  deemed  as  casting  any  burden 
of  proof  upon  the  proponents. 

It  is  contended  for  appellants  that  the  will  was  un- 
natural, in  that  it  was  inequitable  to  the  children,  toward 
all  of  whom  the  testator  had  equal  affection.  If  true,  this 
circumstance  also  has  appropriate  significance.  But  the 
unnaturalness  or  want  of  equity  of  the  will  is  not  to  bf^ 
deemed  as  self-evident  on  the  face  thereof,  as  a  matter  of 
mathematics.  On  this  question,  the  history  of  the  family 
is  to  be  considered,  and  the  moral  equities  and  obligations 
appearing  therefrom.  Speaking  broadly,  it  appears  that  the 
sons,  and  each  of  them,  had  contributed  more  valuable  ser- 
vices in  the  acquisition  of  the  property  than  had  the  daugh- 
ters. Each  of  the  daughters,  at  the  time  of  her  marriage, 
had  received,  as  a  settlement  from  the  father,  the  sum  of 
f300,  and  other  personal  property  of  a  value  of  flOO.  As 
compared  with  his  means  at  the  time,  these  were  liberal  set- 
tlements. These  payments  had  been  made  to  the  daughters 
19  years,  25  years,  and  27  years,  respectively,  prior  to  the 
death  of  the  testator.  At  the  time  these  settlements  were 
made,  the  testator's  farm  consisted  of  only  80  acres. 
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All  of  the  sons  remained  at  home  after  their  majority, 
and  worked  without  compensation  for  a  period  of  years. 
Some  of  them  remained  as  long  as  6  or  7  years.  In  1901, 
when  the  testator  was  78  years  of  age,  another  80-acre  tract 
was  bought,  largely  on  credit,  and  was  later  paid  for,  but 
by  the  aid  of  the  labor  of  the  younger  sons.  It  is  true  that 
each  son,  at  the  time  of  his  marriage,  received  aid  from  the 
father  in  the  form  of  property.  They  received,  however,  no 
money,  and  their  claim  is  that  the  property  received  by 
them  was  only  the  equivalent  of  the  property  received  by 
the  daughters,  in  addition  to  the  cash  payment  of  fSOO. 

As  bearing  on  this  question,  the  circumstances  of  the 
members  of  the  family  are  a  proper  consideration.  These 
are  touched  upon  rather  meagerly  in  the  record.  For  aught 
that  appears,  the  daughters  may  have  been  in  prosperous 
circumstances,  and  living  upon  farms  owned  by  their  hus- 
bandS;  as  claimed  by  counsel  for  appellee,  and  the  sons  land- 
less. Discrimination  in  such  a  case  by  a  parent  is  not  in- 
dicative of  want  of  equal  affection,  nor  want  of  testamen- 
tary capacity. 

The  circumstances  attending  the  making  of  the  will 
are  significant.  They  disclose  a  thoughtful  attempt  on  the 
part  of  the  testator  to  deal  fairly  with  all  his  children.  It 
is  an  interesting  fact  that  a  computation  of  interest  at  6 
per  cent  per  annum,  from  the  period  of  time  since  the  old- 
est daughter  received  her  f 300,  plus  |500,  puts  her  on  a  sub- 
stantial equality  with  the  shares  bequeathed  to  each  son. 

We  are  clear  that  a  jury  would  not  be  warranted  in  find- 
ing that  the  will  in  question  was  inequitable  or  unnatural, 
within  the  meaning  of  the  law.  The  other  evidence  of 
mental  incompetency  is  of  a  very  unsatisfactory  character, 
and  should  be  characterized,  we  think,  as  mere  scintilla. 

We  reach  the  conclusion  that,  upon  this  record,  a  jury 
would  not  have  been  warranted  in  finding  a  verdict  adverse 
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to  the  mental  competency  of  the  testator.  The  verdict  was, 
therefore,  properly  directed,  and  the  order  of  the  court  is — 
Affirmed. 

Ladd^  O.  J.,  Preston  and  Salinger,  JJ.,  concur. 


E.  C.  Schuster,  Appellant,  v.  William  Miller  et  al., 

Appellees. 

WATEBS  AND  WATEBC0X7BSES:  Uncertain  Becord.  Record  re- 
viewed, and  held  too  uncertain  to  justify  the  court  in  reviewing 
the  findings  of  fact  hy  the  trial  court. 

Appeal  from  Polk  District  Court. — Joseph  E.  Meyer, 

Judge. 

March  15,  1920. 

Suit  in  equity,  to  enjoin  the  defendants  from  interfer- 
ing with  the  flow  of  surface  water  in  its  natural  course. 
After  trial  upon  the  merits,  the  district  court  dismissed  the' 
plaintiflTs  petition,  and  he  appeals. — AffiTtned. 

J.  E.  Holmes  and  M,  E,  Van  LanmgJvam,  for  appellant. 

No  appearance  for  appellees. 

Evans,  J. — ^We  have  no  ailment  for  appellees.    The 
plaintiff  put  in  evidence  Exhibit  A.  as  follows: 
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The  plaintiff  is  the  owner  of  Lots  24^  25,  and  26.  The 
defendant  l^iller  is  the  owner  of  Lots  27,  28,  29,  and  other 
lots.  The  defendant's  lots  lie  west  of  those  of  the  plaintiff. 
There  is  a  natural  watercourse,  which  enters  these  lots  near 
the  northwest  corner  of  Lot  26,  and  carries  surface  water  in 
a  southerly  and  southwesterly  direction  into  a  culvert 
across  Bundy  Street.  The  general  contention  of  plaintiff, 
as  api>ellant,  is  that  the  location  of  such  watercourse  is  as 
shown  upon  Exhibit  A.    We  are  satisfied,  however,  that  this 

Vol.  188  I  A. — 45 
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is  an  erroneous  claim,  either  through  inadvertence  of  the 
plaintiff  or  otherwise.  Plaintiff  called  one  Dickinson,  an 
engineer,  as  a  witness,  who  testified  to  the  elevations  of  the 
surface  in  the  immediate  vicinity  of  the  watercourse.  It 
appears  that  this  watercourse  is  something  of  a  zone,  and 
extends  either  along  or  close  to  the  line  between  Lots  2(5 
and  27,  for  a  considerable  distance  from  the  north.  Near 
the  south  end,  it  heavH  fiwihev  to  the  west,  the  lowest  point, 
according  to  the  testimony  of  plaintiff's  engineer,  being  32 
feet  west  of  the  southwest  comer  of  Lot  26.  The  difference 
in  elevation,  for  a  considerable  space,  is  a  matter  of  inches. 
Concerning  Exhibit  A,  Dickinson  testified  as  follows: 

"Exhibit  A  does  not  show  the  correct  position  of  the 
natural  watercourse.  The  change  would  be  in  the  middle  of 
the  lot  there.  Move  it  south,  it  run  down  the  middle  of  Lot 
27.  My  claim  is  it  would  strike  within  a  very  few  feet — I 
would  say  5  anyway — of  the  northwest  comer  of  Lot  26. 
In  other  words,  it  would  strike  within  5  feet,  one  way  or 
the  other,  of  Lot  26,  depending  on  the  fill  or  accretion  from 
wash  to  the  north  whicli  has  been  deposited  there.  The  nat- 
ural watercourse  would  follow  the  west  line  of  Lot  26,  about 
25  feet  to  the  south.  From  there,  it  would  shoot  in  a 
straight  line  to  a  point  on  the  north  line  of  Bundy  Street, 
32  feet  west  of  the  southwest  corner  of  Lot  26.'' 

It  is  very  certain,  upon  this  record,  that  the  center  of 
the  watercourse  cannot  be  shifted  more  than  32  feet  west 
of  the  southeast  corner  of  Lot  27,  or  the  southwest  comer  of 
Lot  26.  The  contention  of  plaintiff,  as  indicated  by  the  ex- 
hibit, locates  such  watercourse  as  extending  across  Lots  27 
and  28,  and  cutting  the  corner  of  Lot  29.  The  testimony  for 
the  defendants  is  to  the  effect  that  the  watercourse  comes 
into  Lot  26  at  from  10  to  20  feet  east  of  its  northwest  cor- 
ner, and  extends  south  along  the  west  line  for  more  than 
hnlf  its  length,  and  that  then  it  bears  slightly  into  Lot  27, 
jnid  cuts  the  southeast  comer  thereof.    The  record  does  not 
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disclose  the  width  of  these  lots.  We  cannot  state,  therefore, 
how  much  variance  there  is  between  the  location  claimed  by  . 
plaintiff  on  his  plat  and  the  location  fixed  by  his  engineer; 
Assuming  that  the  natural  course  of  the  water  would  carry 
it  across  the  south  line  of  these  lots  at  a  point  32  feet  west 
of  the  southwest  corner  of  Lot  26,  there  is  nothing  in  the 
record  1)efore  us  to  show  that  the  water  does  not  pass  out 
at  such  point  now.  Both  of  these  parties  have  done  more 
or  less  filling  of  their  respective  lots;  but  the  most  that  is 
disclosed  by  the  record  is  that  the  defendant  has  prevented 
the  flow  of  water  along  the  course  indicated  upon  Exhibit 
A.  In  view  of  the  uncertainty  of  the  record  in  this  regard, 
we  would  not  be  justified  in  attein]>tin«:  a  review  of  the  / 

finding  of  facts  by  the  district  court.  The  burden  on  the 
merits  was  upon  the  plaintiff  in  the  district  court.  Not 
only  is  the  same  burden  upon  him  in  this  court,  but  the  bur- 
den of  the  record  is  upon  him,  also.  The  decree  entered  be- 
low will,  therefore,  be — A-ffirmed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Steii^Hahx  Company,  A[)pellaiit,  v.  Western  Union  Tele- 
graph Company,  Appellee. 

TELEGBAPHS  AND  TELEPHONES:     Delayed  Delivery— Written 

1  Notice  of  Claim.  Written  notices  of  claim  for  damages  because 
of  delayed  delivery  af  messages  must  show  on  their  face  that 
they  make  claim  on  hehalf  of  plaintiff,    (Sec.  2164,  Code,  1897.) 

PLEADINQ:     Demnrrer — ^Admission  of  Legal  Conclusion.     Demur- 

2  rers  do  not  admit  averments  which  put  constructions  on  ex- 
hibited writings  contrary  to  what  the  writings  necessarily  show 
on  their  face. 
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Appeal  from  Palo  Alto  District  Court. — Jambs  Db  Land, 

Judge. 

March  15,  1920. 

Action  for  damages  against  the  defendant  telegraph 
company  for  delayed  transmission  of  a  telegram.  There 
was  a  demurrer  to  the  petition,  which  was  sustained,  and 
plaintiff  appeals. — Affirmed. 

E.  A.  and  W.  H.  Morlvng,  for  appellant. 

Thomas  O'Connor  and  JeBse  A.  MiUer,  for  appellee. 

Evans,  J. — It  appears  from  the  averments  of  the  peti- 
tion that,  sometime  prior  to  March  16,  1918,  the  plaintiff 
had  consigned  a  car  of  corn  to  Fraser-Smith  Oomptfny,  a 

commission  house,  at  Milwaukee,  Wiscon- 
1.  tblbobafhs        sin.     On    March    16th,    the    Fraser-Smith 

AND   TBUI-  ' 

f^*^'deUTW:  C^^P^'^y  wired  to  the  plaintiff  an  offer  of 
STduSm.""***^     $1.50  per  bushel,  in  response  to  which,  the 

plaintiff  immediately  wired  an  acceptance. 
Each  of  these  telegrams  was  delayed  in  transmission  about 
four  hours,  with  the  result  that  the  market  of  that  day  was 
lost,  and  that  the  com  was  sold  upon  the  market  of  the 
following  day  at  a  loss  of  15  cents  per  bushel. 

The  demurrer  to  the  petition  was  based  upon  the 
ground  that  the  petition  failed  to  show  compliance  by  the 
plaintiff  with  the  requirements  of  Section  2164  of  the  Code. 
This  section  provides: 

'^But  no  action  for  the  recovery  of  such  damages  shall 
be  maintained  unless  a  claim  therefor  is  presented  in  writ- 
ing to  such  company,  oflBcer  or  agent  thereof,  within  sixty 
days  from  time  cause  of  action  accrues." 

Under  this  section,  the  plaintiff  was  required,  in  order 
to  mature  a  right  of  action,  to  present  to  the  defendant  com- 
pany its  claim  in  writing,  within  60  days  after  the  accrual 
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thereof.    As  bearing  upon  such  question,  the  petition  alleg- 
ed as  follows : 

"That,  on  or  about  the  seventeenth  day  of  April,  1918, 
the  said  Fraser-Smith  Company,  acting  for  and  in.  behalf  of 
the  plaintiff,  notified  the  defendant  in  writing  of  the  loss 
and  damage  sustained  by  the  plaintiff,  the  original  copy  of 
the  written  notice  being  in  the  possession  of  the  defendant, 
but  a  copy  of  the  same  is  as  follows,  to  wit : 

« 'April  17,  1918. 

"  Western  Union  Telegraph  Co., 

« 'City. 

"  'Gentlemen : 

"  'On  March  15th  at  12 :32  P.  M.  we  wired  the  Steil- 
Hahn  Co.  ^t  Mallard,  la.  that  we  could  sell  their  car  of 
Nq.  4  white  corn  which  we  had  on  track  at  fl.5Q  per 
bushel,  as  per  original  wire  delivered  to  them  herewith  at- 
tached.' 

"'This  bid  was  good  for  acceptance  until  5  P.  M.  of 
the  same  day,  and  with  any  reasonable  service,  we  should 
have  had  a  reply  from  them  by  2  P.  M.  You  will  note, 
from  the  attached  wire,  marked  No.  1,  that  same  did  not 
reach  Mallard,  Iowa,  until  4:45  P.  M.,  or  4  hours  and  11 
minutes.  Steil-Hahn  Company  immediately  wired  us,  at 
4:53  P.  M.,  to  sell  the  car  of  com,  as  per  their  wire,  at- 
tached, and  you  will  note  that  this  wire  did  not  reach  Mil- 
waukee until  8 :42  P.  M.,  or  another  4  hours  delay.  As  our 
office  was  closed,  we  did  not  receive  this  wire  until  the 
next  morning,  the  16th ;  and,  as  our  bid  was  only  good  un- 
til 5  P.  M.,  we  were  oblige!  to  sell  this  car  out  the  next  day, 
at  {1.35,  on  a  lower  market,  thereby  sustaining  a  loss  of 
15  cents  per  bushel. 

"'We  are  attaching  a  letter  from  the  C.  A,  Erause 
Milling  Company,  for  your  information,  subst|uitiating  our 
claim.  We  are  also  attaching  a  copy  of  the  Original  Ac- 
count Sales,  as  sent  the  shipper  of  this  car.    As  this  loss  is 
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entirely  due  to  the  delav  in  the  transmission  of  our  wire  by 
your  company,  we  are  accordingly  enclosing  our  invoice  for 
15  cents  per  bushel  on  the  contents  of  the  car,  or  {276.68. 
As  we  have  attached  all  necessary  evidence  in  the  mattery 
we  trust  you  will  let  us  have  your  voucher  to  cover  same 
promptly. 

"  'Yours  very  truly, 

"  Traser  Smith  Co.  Ltd., 

It  also  averred  therein  that  one  of  the  enclosures  refer- 
red  to  in  the  foregoing  written  claim  was  the  following 
statement  of  the  invoice: 

"Milwaukee,  Wis.  April  17,  1»18. 
"Western  Union  Telegraph,  City,  in  account  with  Fraser 

Smith  Co.,  Grain  Commission  Merchants, 

Duluth  Minneapolis  Milwaukee 

"To  loss  we  sustained  a<;ct.  delay  in  message  Car  78873 

4w-com  1837  48  bu.  @  15c  per  bu.  {275.68" 

Unless  the  case  can  fairlv  be  diflPerentiated  from  Totm- 
ker  V.  Western  JJivmi  Tel.  Co.,  146  Iowa  499,  and  Brockels- 
hy  V.  Western  Union  Teh  Go,,  148  Iowa  273,  it  is,  of  course, 

controlled  thereby.    The  differentiation  con- 

2.  Pleading:  tended  for  by  the  plaintiff,  as  appellant,  is 

mission^  of  the   allegation   of  his   petition,    above   set 

legal   con- 

elusion.  forth.    This  allegation  is  predicated  wholly 

upon  the  written  claim  and  statement, 
copies  of  which  are  set  forth.  The  averment  that  Fraser- 
Smith  Company  notified  the  defendant  in  writing  of  the 
loss  and  damage  "sustained  by  the  plaintiflf"  is  only  the 
pleader's  construction  of  the  fair  purport  of  the  writings 
which  he  sets  forth.  The  real  question  presented  to  us, 
_  therefore,  is.  Do  these  writings  purport  to  present  on  be- 
half of  this  plaintiflf  a  claim  for  loss  or  damage  sustained 
by  it?    The  writings  thus  exhibited  are  virtually  identical 
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with  the  written  claim  considered  in  the  Younker  case. 
While  the  pleader  may  properly  aver  the  agency  of  Fraser- 
Smith  Company,  he  cannot,  by  mere  averment,  put  any 
other  construction  upon  the  writing  exhibited  than  that  • 
which  it  necessarily  bears  upon  its  face.  In  presenting  a 
written  claim,  under  the  statute,  it  was  competent  for  the 
plaintiff  to  do  so  through  an  agent;  but,  in  such  case,  the 
duty  thus  entrusted  to  the  agent  would  be  precisely  the 
same  as  that  laid  upon  the  plaintiff  itself  by  the  statute. 
Whatever  the  plaintiff  was  itself  required  to  do  under  the 
statute,  such  duty  remained  precisely  the  same,  whether 
done  directly,  by  itself,  or  done  through  an  agency. 

The  difficulty  presented  by  a  consideration  of  the  writ- 
ings is  that  they  do  not  purport  to  present  any  claim  of 
loss  or  damage  ^^sustained  by  plaintiff,^'  nor  do  they  pur- 
port to  be  made  in  his  behalf.  On  the  contrary,  Praser- 
Smith  Company  puts  forth  a  purported  claim  in  its  own 
behalf  for  its  own  damages.  Needless  to  say  that  damages 
for  delayed  transmission  of  a  message  may  result  either  to 
sender  or  to  sendee,  or  to  both.  The  purpose  of  the  stat- 
ute is  to  require  prompt  notice  of  a  claim  for  damages 
while  the  facts  are  fresh  and  traceable.  This  gives  the 
defendant  a  fair  opportunity  to  ascertain  the  facts,  and 
to  proceed  intelligently  with  an  adjustment  of  the  demand. 
If  it  is  entitled,  under  the  statute,  to  a  written  claim  of 
damage,  it  would  seem  to  be  the  very  essence  of  such  a 
claim  that  it  should  disclose  the  extent  of  the  damage  and 
the  person  who  suffered  it. 

The  writing  under  consideration  does  not  disclose  in 
any  manner  that  the  plaintiff  was  claiming  any  damage, 
or  that  it  suffered  any. 

We  see  no  way  to  differentiate  the  written  claim  be- 
fore us  from  those  considered  in  the  Yoimker  and  Brook- 
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elsbf/  cases.    The  judgment  of  the  lower  court  must,  there- 
fore, be — Ajfirmed. 

Wbavbr,  G.  J.,  Pbbston  and  Salingbb,  JJ.,  concur. 


Susan  Willis,  Appellee,  v.  Peter  Schertz,  Appellant. 

HIGHWAYS:    Dnty  of  Chiest  to  ExerciM  Oare.    While  a  mere  guest 

1  must  exercise  care  commensurate  with  the  circumstances,  and 
might,  in  the  Interest  of  safety,  be  under  a  duty  to  make  sug- 
gestions to  the  driver,  or  otherwise  interfere  with  the  manage- 
ment of  the  vehicle,  yet  such  guest  is  not,  per  ae,  hound  to  an- 
ticipate a  violation  of  law,  either  on  the  part  of  another  driver 
In  keeping  to  the  wrong  side  of  the  road,  or  on  the  part  of  her 
own  driver  In  not  sounding  his  horn. .  (Sec.  1571-ml8,  Code 
Supp.,  1918.). 

TBIAL:     Unsaccessfol   Motion  for   Directed   Verdict— NonwaiTsr. 

2  The  sufficiency  of  the  evidence  to  sustain  the  verdict  may  be 
raised  (a)  in  requested  Instructions,  or  (b)  in  a  motion  for  a 
new  trial,  even  though  the  complaining  party  unsuccessfully 
moved  for  a  directed  verdict  at  the  close  of  plaintiff's  evidence, 
and  did  not  repeat  the  motion  at  the  close  of  all  the  evidence. 

TBIAL:     Argoment— Beading  Extracts  txom  Testimony.     Extracts 

8    from  the  evidence  of  witnesses  may  be  read  to  the  Jury. 

* 
2TBOIJOEN0B:    Pleadtng— Paraphrase  by  the  Oonrt.    A  paraphrase 

4  by  the  court.  In  its  instructions,  of  the  negligence  pleaded,  ex- 
amined, and  held  to  be  within  the  pleadings. 

HBOLZOEKOE:    Oontribntory  Negligence— Unusual  Definition.    It  is 

5  not  error  to  define  contributory  negligence  as  negligence  which 
"helps"  to  produce  an  injury. 

TBIAL:    Instructions— Exceptions.    An  exception  to  an  Instruction 

6  on  the  ground  that  "it  Is  not  a  correct  statement  of  the  law"  is 
wholly  insufficient.     (Sec.  3705-a,  Code  Supp.,  1918.) 

DAMAGES:     Permanent  Injury— Life  Tables  Kot  EssentiaL     The 

7  Introduction  of  life  tables  is  not  essential  to  the  recovery  of 
damages  for  permanent  injury. 

DAMAGES:    Permanent  Injury  and  Loss  of  Earning  Capacity.    An 

8  allegation   of  permanent  injury,  with   claim   for   damages,  is 
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sufficient  basis,  if  proven,  to  warrant  recovery  for  depreciation 
in  earning  capacity. 

DAMAGES:     Pennanant  Injuries  and  Mental  and  Physical  Pain. 
9    Recovery  may  be  had  foi"  mental  and  physical  pain,  under  al- 
legations of  severe,  permanent  injury. 

NEW  TBIAIi:     Verdict— ExceflBiyenes8—|l»150.     Verdict  for  |1,160 
10    for  personal  injury  held  not  excessive. 

Appeal  from  Calhoun  District  Court. — E.  G.  Albert,  Judge. 

December  16,  1919. 

» 

Rehearing  Denied  March  15,  1920. 

Action  for  damages  consequent  upon  the  collision  of 
automobiles  resulted  in  a  verdict  for  plaintiff  and  judg- 
ment thereon.    The  defendant  appeals. — Affirmed. 

» 

E.  C.  Stevenson^  for  appellant. 

07'a/y  d  Orapt  for  appellee. 

Ladd,  C.  J. — I.  At  about  two  o'clock  in  the  afternoon 
of  May  19,  1918,  Charles  Eleen  was  driving  an  automobile 
in  an  easterly  or  northeaBterly  direction  along  the  highway 

between  the  Twin  Lakes ;  and,  after  passing 

^'  dilt^i^cQest       ^^^^  ^^^  bridge  which   spans  the  stream 
to^ercfiie  flowing  from  one  lake  to  the  other,  observed 

an  automobile,  operated  by  the  defendant, 
approaching  from  the  north,  or  northeast.  Hie  Eleen, 
cousin  of  Charles,  was  sitting  in  the  front  seat  with  him; 
and  with  the  plaintiff  on  her  lap,  both  being  his  guests. 
No  one  was  in  the  back  seat.  The  evidence  was  such  that 
the  jury  might  have  found  that  there  was  a  ditch  along  the 
side  of  the  road,  toward  the  south  lake,  and  that  Kleen  drove 
as  near  as  possible  to  it;  but  that  the  defendant,  though 
driving  in  an  opposite  direction,  kept  on  the  left  side  of 
the  highway,  and,  as  there  was  ample  room  in  the  traveled 
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way  for  passage,  might,  by  the  exercise  of  reasonable  vigi- 
lance, have  swung  his  car  to  the  right  side  of  the  traveled 
way,  and  have  avoided  the  collision.  There  was  a  sign  read- 
ing, "Slow  Down,''  about  20  feet  north  or  northeast  of  the 
bridge.  Kleen  testified  that,  upon  noticing  this,  he  slowed 
his  car  down  until  it  was  barely  moving,  but  did  not  honk 
his  horn;  that  the  traveled  way  was  about  20  feet  wide; 
and  that  he  did  not  see  the  defendant's  car  until  it  was 
about  30  feet  from  him.  The  defendant  testified  that  he  did 
not  observe  plaintiff's  car  until  about  30  feet  distant;  that 
he  had  come  around  a  short  curve,  and  saw  it  in  a  bend  of 
the  road. 

Enough  of  the  facts  have  been,  recited  to  indicate  that 
the  defendant  might  have  been  found  to  have  been  negli- 
gent in  failing  to  sound  a  warning  of  his  approach  around 
the  curve,  and  in  driving  his  car  on  the  wromr  side  of  the 
road,  as  he  approached  Kleen's  automobile.  Kleen's  negli- 
gence, if  such  there  was,  might  not  be  imputed  to  the  plain- 
tiff. Nevertheless,  she  must  have  exercised  ordinary  care, 
having  due  regard  to  her  situation  as  guest  of  the  driver. 
How  far  such  a  guest,  in  the  exercise  of  ordinary  care,  is 
bound  to  go  in  suggesting  or  interfering  with  the  manage- 
ment of  the  automobile,  is  often  a  delicate  matter  to  deter- 
mine, and  necessarily  depends  on  the  particular  situation 
Even  though  approaching  a  curve  in  the  traveled  way,  ob- 
scuring the  approach  of  an  automobile  from  the  opposite 
direction,  as  seems  likely  to  have  occurred  in  this  case, 
much  depends  on  the  speed  at  which  the  car  is  moving,  and 
the  control  of  the  driver.  While  the  guest  may  properly  be 
held  to  the  duty  of  keeping  a  lookout,  she  is  not  bound,  as 
a  matter  of  law,  to  anticipate  that  an  approaching  ear  from 
the  opposite  direction  will  violate  the  law  of  the  road  by 
keeping  to  the  left  side,  nor,  when  the  car  is  barely  movinjj, 
that  warning  necessarily  shall  be  sounded,  even  though  that 
duty  is  exacted  of  the  driver.    Section  1571-ml8,  Code  Sup- 
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plement,  1913.  Much  depends  upon  the  speed  at  which  the 
car  is  moving,  and  the  nature  of  the  highway.  Where  a 
car  is  moving  slowly,  or  barely  moving,  as  was  said  of 
Kleen's  car  on  the  trial,  a  guest  cannot  be  deemed  conclu- 
sively negligent  in  failing  to  suggest  another  precaution: 
that  of  sounding  a  warning  of  its  approach.  We  are  of 
opinion  that  it  was  for  the  jury  to  say  whether  the  plaintiff 
was  guilty  of  any  want  of  care  in  sitting  in  another's  lap,  as 
she  was,  or  in  failing  to  suggest  to  Kleen  that  his  horn  be 
honked  in  Hearing  the  curve.  The  evidence  was  such  as  to 
carry  the  issues  to  the  jury. 

II.  Appellee  contends  that  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  was  not  challenged.  At  the 
close  of  plaintiff's  evidence,  defendant  moved  that  a  verdict 

be  directed  in  his  favor.    This  motion  was 

2.  Trial:  unsiic- 

ceisfni  motion     overruled,  and  other  testimony  introduced. 

for  directed  ver-  '  "^ 

wUver*^""  ^^  failing  to  renew  the  motion  at  the  close 

of  all  the  evidence,  the  error  in  overruling 
the  first-named  motion,  if  any,  was  waived.  The  sufficiency 
of  the  evidence,  even  then,  might  have  been  challenged  by  the 
request  of  an  instruction  directing  that  the  verdict  be  for 
the  defendant,  or  in  a  motion  for  new  trial.  Warren  v.  Ora- 
ham,  174  Iowa  162;  Stoner-McCray  System  v.  Manhatta/n 
Oil  Co.,  176  Iowa  630 ;  Hansen  v.  Hough,  177  Iowa  93 ;  Hei- 
man  v,  Felder,  178  Iowa  740.  Such  instruction  was  re- 
quested, and  the  point  also  was  raised  in  the  motion  for 
new  trial. 

III.  Objection  was  made  to  the  reading  to  the  jury  by 
counsel  for  the  plaintiff  of  "Extracts  from  the  Evidence  of 
Witnesses,"  and  this  was  overruled  by  the  court,  with  the 

remark:  **You  may  read  the  extracts  from 

*'  menVl'reaffng     ^^^  record  if  you  have  them."    The  ruling 

tJSSSSi/^"      finds  approval  in  McConkie  t?.  Bahcock,  101 

Iowa  126.    There  was  no  abuse  of  discre- 
tion  in  permitting  such  extracts  to  be  read.    The  transpo- 
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sition  of  the  names  of  the  parties  in  one  of  the  instructions 
could  not  have  prejudiced  either.  Beupke  v.  Stuhr  d  Son 
Grain  Co.,  126  Iowa  632. 

IV.  In  the  third  paragraph  of  the  charge,  the  court 
directed  the  jury  that  there  were  two  grounds  of  negligence : 
(1)  That  defendant  was  driving  his  car  on  the  wrong  side 

of  the  road;  and  (2)  that  he  was  not  ^'giving 

*•  ^SSJ^^jJia.    the  care  and  attention  to  the  operation  of 

phxMt»y  th»     jjjg  automobile  that  an  ordinary,  careful, 

and  prudent  man  would  give  under  like  cir- 
cumstances." Exception  was  taken  thereto,  for  that,  it  is 
said,  the  second  ground  was  not  included  in  the  petition. 
Therein  it  is  allied  that : 

''The  defendant  carelessly,  negligently,  and  without  re- 
gard to  the  safety  of  those  passing  upon  the  highway,  drove 
the  car  which  he  was  in^  in  such  a  careless  and  negligent 
manner,  and  on  the  wrong  side  of  the  public  highway,  that 
the  car  that  he'  was  driving  was  run  into  the  car  the  plain- 
tiflE  was  in,  *  •  •  throwing  her  out,  knocking  out  her 
teeth,  breaking  her  ribs,  and  causing  her  other  and  per- 
manent injuries.^' 

Plainly  enough,  this  states  two  charges  of  n^ligence: 
i.  e.,  that  the  defendant  drove  his  automobile  (1)  in  a  care- 
less and  negligent  manner,  and  (2)  in  a  prohibited  place, 
namely,  on  the  wrong  side  of  the  highway ;  and,  if  he  did 
either,  resulting  in  plaintiff's  injury,  he  was  negligent.  The 
petition  might  have  been  made  more  specific,  but  it  was  not 
assailed ;  and;  if  the  defendant  operated  his  car  in  a  n^li- 
gent  manner,  to  plaintiff's  injury,  he  was  quite  as  liable 
as  though  this  had  resulted  from  keeping  on  the  left  side 
of  the  traveled  way.    There  was  no  error  in  the  instruction. 

V.  Exception  was  taken  to  this  language,  found  in  the 
seventh  instruction: 

''Contributory  negligence  is  such  negligence  on  the  part 
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tt.  nmuo  ^'  ^^®  injured  as  helps  to  produce  the  inju- 

B^SiiraM?^        ries  complained  of 
oamai  ddini.  rpj^^  precise  objection  to  this  language 

is  not  disclosed,  and  we  are  unable  to  ap- 
preciate the  defect  therein.  Though  not  in  the  language  or* 
dinarily  employed,  it  is  such  as  might  not  have  been  misun- 
derstood, especially  in  view  of  other  instructions  cautioning 
the  jury  that,  in  order  to  recover,  plaintiff  must  have  been 
without  contributory  negligence.    There  was  no  error. 

VI.  Ten  exceptions  were  taken  to  the  23d  instruction, 
which,  in  so  far  as  criticised,  reads: 

'^If  you  find,  from  a  preponderance  of  the  evidence,  that 
the  plaintiff  is  entitled  to  recover,  then  you  will  determine 
the  amount  of  damages,  if  any,  that  she  has  sustained.  In 
determining  such  damages,  you  should  take  into  considera- 
tion the  mental  and  physical  pain,  if  any,  suffered  by  the 
plaintiff,  and  occasioned  by  the  injury  complained  of,  her 
health  and  the  condition  thereof  before  the  injury  com- 
plained of,  and  the  effect,  if  any,  of  said  injury  on  her 
health;  and,  in  case  you  find  that  the  plaintiff  has,  to  any 
extent,  been  permanently  injured,  you  should  take  that 
into  consideration  in  determining  her  damages.  Ton  can- 
not allow  the  plaintiff  anything  for  loss  of  time  from  the 
time  of  the  accident  until  she  reaches  the  age  of  18,  and 
you  cannot  allow  her  for  loss  of  time  -in  any  amount,  unless 
you  find  that  she  has  sustained  a  permanent  injury  from  this 
accident,  of  such  a  character  as  will  reasonably  be  expected 
to  interfere  with  her  work,  and  cause  her  to  suffer  loss  of 
time  after  she  has  reached  the  age  of  18  years ;  and,  if  she 
has  established,  by  a  preponderance  of  the  evidence,  a  per- 
manent injury  of  such  a  character  as  will  interfere  with 
her  work  after  she  reaches  the  age  of  18,  and  cause  her  dam- 
age by  loss  of  time,  then  such  loss  of  time  after  she  reachen 
the  age  of  18  years  is  an  element  that  you  should  take  into 
consideration  in  reaching  your  verdict    Another  element 
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that  you  may  consider,  under  this  question  of  permanent  in- 
jury, are  the  scar  or  scars  on  the  person  of  the  defendant 
which  would  tend  to  disfigure  her  and  detract  from  her  gen- 
eral appearance,  if  any  such  there  are.  Another  matter 
that  you  may  take  into  consideration,  if  proven,  by  a  pre- 
ponderance of'  the  evidence,  that  it  w^as  caused  by  the  acci- 
dent in  question,  is  the  claimed  interference  with  and  irreg- 
ularities of  plaintiff's  menstiTiation/* 

The  first  of  the  exceptions  is  that  "it  is  not  a  correct 
statement  of  the  law.''  This  is  not  sufiiciently  definite  to 
comply  with  Chapter  24  of  the  Acts  of  the  Thirty-seventh 

General  AssembJy,  exacting  that  '*all  such 
6.  Trial:  instnic-    exceptions  shall  specifv  the  part  of  the  in- 

tlODB :  ex* 

ceptioDs.  struct  ions  as  exce])ted  to,  or  of  the  instruc- 

tions asked  and  refused  and  objected  to,  and 
the  grounds  of  such  objections/' 

Exception  b,  that  *'tliere  is  no  competent  evidence  of 
any  permanent  injury,''  is  disproved  by  the  evidence,  with- 
out dispute,  that  the  scar  on  ilie  chin  of  plaintiff  is  per- 
manent,    l^xception  c  is  that  no  life  table 
'  permanent  in-      Or  evidence  of  expectancy  was  shown,  and 
tobies  not  e«-      d,  that  no  evidence  was  adduced  upon  which 

sentiaL 

a  finding  of  how  long  the  plaintiff  would  live 
could  be  based.  Such  evidence  was  not  necessary;  for  the 
introduction  of  life  tables  in  evidence  is  not  essential  to 
the  recovery  of  damages  for  permanent  injuries.  BeemSy 
Admr,,  v.  Chicago,  /?.  /.  <t  P.  R.  Co.,  07  Iowa  435.  Plain- 
tiff had  not  attained  her  majority ;  and  the  jury,,  in  estimat- 
ing the  damages  consequent  oil  permanent  injury,  has  taken 
into  consideration  her  age,  condition  of  health,  the  probable 
age  of  her  parents  (both  of  whom  testified),  and  all  other 
matters  bearing  upon  the  probable  duration  of  her  life. 

Exception  e,  that  there  was  no  evidence  of  any  dam- 
ages resulting  from  permanent  injuries,  is  not  well  taken; 
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for,  sui*ely,  damages  were  recoverable  for  causing  the  dis- 
«  -  figureDieut  of  her  chin.     Exception  f  was  to 

8.  Damagbs  :  per-         ^  ^ 

^d°  toL*5i"^     that  part  of  the  instruction  telling  the  jury 
SSdfy.  ""'^^  ^^  allow  her  for  loss  of  time  in  any 

amount,  unless  vou  find  that  she  has  sus- 
tained  permanent  injury  from  the  accident,"  and  for  that 
there  was  no  evidence  of  permanent  injury  to  the  plaintiff. 
The  objector  evidently  intended  to  say  that  there  was  no 
permanent  injury,  such  as  woidd  cau.se  incapacity  to  labof 
or  earn  money.  The  jury  might  so  have  found.  On  the 
other  hand,  they  might  have  accepttnl  the  testimony  of  plain- 
tiff that  she  had  been  unable  to  work,  up  to  the  time  of  the 
trial;  that  her  back  and  side  still  pained  her;  and  that  she 
was  troubled  with  menstrual  irregularities,  and  therefore 
have  concluded  that  she  would  not  fully  recover,  prior  to 
reaching  the  age  of  18.  No  objection  was  raised  to  the  in- 
troduction of  evidence  of  the  wages  received  by  plaintiff 
prior  to  the  injury.  Such  proof  was  admissible  only  as 
tending  to  establish  probable  loss  in  earning  capacity  after 
she  attained  her  majority.  Such  evidence  was  admissible 
on  no  other  theory  in  the  case;  and,  inasmuch  as  the  defend- 
ant raised  no  objectiou  thereto,  we  might  well  conclude  that, 
as  both  treated  the  issue  as  to  loss  of  time  as  involved  in 
the  case,  there  was  no  error  in  submitting  the  same.  How- 
ever, the  petition  did  allege  that  the  plaintiff  was  perma- 
nently injured,  and  prayed  for  damages;  and  this  was  suffi- 
cient to  warrant  recovery  for  depreciation  in  earning  capac- 
ity. Bailefi  r.  City  of  Ce.nirrrUlv,  108  Iowa  20;  Camp  v. 
Vhicuijo  a.  \y,  R.  Co.,  1L>1  Iowa  2:JS:  Nro/f  r,  CyLean/,  157 
Iowa  222.  Excei>tious  g  and  h  have  been  disposed  of  by 
what  has  been  said.  l-^xcepHoii  i  iclales  to  that  portion  of 
the  instruction  relating  to  the  irregularity  of  plaintiff's 
menstruation,  it  being  said  that  the  record  fails  to  show 
that  this  was  the  result  of  the  injuries.     The  physicians 
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testified  that  such  trouble  might  have  resulted  from  the  col- 
lision. Plaintiff  swore  that  she  had  had  no  difficulty  there- 
in, previous  to  the  injury,  but  that  she  had  suffered  from 
such  irregularity  since.  No  other  cause  having  been  shown, 
the  jury  might  have  found  that  the  irregular  menstruation 
was  consequent  on  the  injuries  suffered. 

The  propriety  of  allowing-  the  jury  to  "take  into  consid- 
eration the  mental  and  physical  pain,  if  any,  suffered  by 
plaintitf,  and  occasioned  by  the  injury  complained  of,^  is 
^  ^  challenged,  for  that  the  petition  contained 

9.  Damaom  :  per-  °     '  ^  . 

•jff^enSi  **  no  allegation  thereof.  Such  pain,  however, 
ftad^  pbydcai  jg  ^^e  natural  and  inevitable  result  of  in- 
juries such  as  alleged,  and  might  be  in- 
cluded, in  measuring  the  damages,  without  specific  refer- 
ence thereto  in  the  pleading.  Oronan  v.  Kuhhuck^  59  Iowa 
18;  Oiisley  v.  Hampe,  128  Iowa  675;  Worez  v.  Des  Moines 
C,  R.  Co.,  175  Iowa  1.  The  language  quoted  is  in  the  past 
tense,  and  does  not  authorize  recovery  for  pain  which  may 
be  suffered  in  the  future. 

Appellant  contends  that  the  verdict  for  {1,150  was  ex- 
cessive. The  evidence  was  such  as  to  preclude  any  inter- 
ference with  the  finding  of  the  jury.    That  several  of  her 

lower  teeth  were  knocked  loose,  and  one  of 
^^'  wdic™^x.'  *'^^^  broken ;  that  her  lip  was  cut,  and  her 
nltw!**^**"  shoulder  bruised,  was  conclusively  estab- 
lished. One  of  her  physicians  did  not  recall 
that  the  lip  had  been  sewed;  but  the  other,  who  examined 
her  about  a  week  later,  thought  it  had  been  "repaired." 
The  former  examined  her  shortly  before  the  trial,  and 
thought  her  teeth  solid,  but  stated  that  she  complained  of 
her  chest,  and  menstrual  periods.  Both  were  of  the  opinion 
that  irr^ularity  in  her  menstrual  periods  might  have  re- 
sulted from  the  injury,  and  were  agreed  that  there  were 
manv  other  causes  for  such  difficulty.    The  physician  exam- 


Mar.  1920]  Willis  v.  Schbrtz.  721 

ining  her  about  a  week  afW  the  injury  found  a  slight  bruise 
across  her  hii>s  and  a  discoloration  on  her  ribs.    The  other 
did  not  examine  her  person  in  these  parts,  and  said  she  did 
not  complain  of  such  injuries.    One  physician,  Myrtle  Qrif- 
fin,  was  of  the  opinion  that  ''the  mark  on  her  hip  will  de- 
crease,  as  time  goes  on.    It  will  probably  be  there  always, 
but  it  will  get  less,  as  it  gets  older.    If  her  jawbone  is  not 
injured,  and  her  teeth  get  proper  treatment,  I  think  they 
will  be  as  sound  and  solid  as  they  were  before  the  accident. 
Her  nervousness  is  apt  to  be  caused  by  such  an  accident." 
PlaintiflF's  mother  testified  that  she  complained  all  the 
time  that  her  right  side  find)  back  hurt  her.    Plaintiff 
thought  some  of  her  ribs  were  broken  loose;  but  this  was  not 
discovered  by  either  physician.    She  also  swore  that  her  hip 
still  hurt  her;  that  one  tooth  was  "knocked  off,"  and  her 
teeth  were  sore  and  somewhat  loose;  and  that  the  scar  on 
her  chin  and  arm  were  still  sore;  and  that  her  arm  "gets 
kind  of  numb  sometimes ;"  that  the  scar  on  her  chin  is  visi- 
ble; and  that  her  side  pained  her  all  the  time;  that  she  had 
been  nervous^  ever  since  the  injury ;  and  that  her  menstrual 
periods  had  been  irregular  since  then;  that  she  had  been 
unable  to  work,  since  her  injury.    She  also  testified  as  to 
the  amount  she  was  earning  prior  thereto.    The  evidence 
that  she  was  in  an  entirely  healthy  condition,  prior  to  the 
injury,  was  uncontroverted.    The  jury,  then,   might  have 
found  that  she  was  injured,  as  recited;  that  she  suffered 
pain  up  until  the  time  of  the  trial;  that  she  was  incapaci- 
tated, to  a  considerable  extent,  from  earning  money;  and 
that  she  was  permanently  disfigured.    We  are  not  ready  to 
say  that  the  amount  allowed  was  more  than  sufficient  to 
compensate  her  for  the  injuries  received. — Affirmed. 

EiVAsa,  Prbston,  and  Salinger,  JJ.,  concur. 
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B.  D.  Banks,  Appellee,  v.  F.  N.  Lohmeier^  Appellant. 

ANIMAIiS:     Distraint — ^Burden  on  Distrainor.     Ownership  of  dis- 

1  trained  stock  being  shown,  a  presumption  arises  that  such 
owner  is  entitled  to  the  possession,  unless  the  distrainor  af- 
firmatively establishes  every  fact  making  distraint  legal:  1.  e., 
the  distrainor  of  stock  on  a  public  highway  must  show  (1)  that 
the  stock  was  not  there  for  travel  or  for  driving,  or  (2),  if  it  was 
there  for  such  purpose,  that  it  was  not  under  the  "immediate 
care  and  efficient  control  of  the  owner."    (Sec.  2314,  Code,  1897.) 

BBPLBVIK:     Formal  Allegation  of  Cause  of  Detention.    Plaintiff's 

2  formal  allegation  in  replevin  of  *'the  facts  constituting  the  al- 
leged cause  of  detention''  by  defendant  creates  no  issue — re- 
quires no  negativing  evidence   by  plaintiff. 

ANIMALS:     Distraint — ^Proper  Jurisdiction  of  Trustees.    The  right- 

3  fulness  of  a  distraint  of  stock  is  for  the  courts  to  decide — ^not 
for  the  township  trustees. 

Appeal  from  Clinton  Distrwt  Court, — M.  F.  Donegan, 

Judge. 

March  16,  1920. 

Action  to  replevin  stock  distrained  under  the  author- 
ity of  Section  2ai4  of  the  Code  of  1897.  Judgment  for  the 
plaintiff.     Defendant  appeals. — Affirmed. 

Walf€f  Wolfe  d  Claussen,  for  appellant. 

W.  H.  Palmer,  for  appellee. 

Ctaynor,  J. — This  is  an  action  in  replevin,  in  which  the 
plaintiff  seeks  to  recover  the  possession  of  two  Jersey  cows. 
He  alleges  that  he  is  the  owner,  and  entitled  to  their  pos- 
session.    He  also  makes  the  formal  allega- 
^'  dStSint :  bur-     *^^°^  required  by  the  statute,  to  wit,  that 
tnUnor.  ^"'         ^^®>'  ^^^^  ^^^  taken  from  him  on  a  judg- 
ment or  order  of  a  court  against  him  or 
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agaiu8t  the  property,  aud  states  his  best  belief  as  to  the 
claimed  cause  of  detention. 

Defendant  answered  that  the  cows  were  running  at 
large^  and  trespassing  upon  the  highway  and  upon  his  prop- 
erty, and  that,  acting  under  the  statute,  he  distrained 
them,  and  holds  under  the  statute  authorizing  such  dis- 
traint; that,  within  24  hours  thereafter,  he  notified  the  plain- 
tiff of  that  fact;  that  phiintiff  refused  to  pay  the  damages; 
that,  thereafter,  he  called  the  trustees  of  the  township  to- 
gether, and  had  the  damages  assessed,  and  that  plaintiff  still 
refuses  to  pay. 

The  statute  under  which  defendant  justifies  his  with- 
holding of  the  property  from  the  plaintiff  is  Section  2314  of 
the  Code  of  1897,  which  reads  : 

**Swine,  sheep  and  goats  at  all  times,  and,  during  the 
time  and  as  required  by  a  police  regulation  adopted  accord- 
ing to  law,  stock  shall  be  restrained  from  running  at  large. 
Animals  thus  prohibited  from  running  at  large,  when  tres- 
passing on  land,  or  a  road  adjoining  thereto,  may  be  dis- 
trained by  the  owner  of  such  land,  and  held  for  damages 
done  by  them,  and  for  the  costs  provided  in  this  chapter; 
but  stock  shall  not  he  cfmsidered  as  running  at  large  so 
long  as  it  is  upon  unimproved  lands  and  under  the  imme- 
diate care  aivd  evident  control  of  the  owner,  or  upon  the 
public  roads  for  trai'>€l  or  driving  thereon  under  like  oare 
and  control/' 

Code  Section  2317  provides: 

"Within  twenty-four  hours  after  an  animal  has  been  dis- 
trained, Sunday  not  included,  the  person  distraining  ♦  ♦  ♦ 
shall  notify  the  owner  of  the  animal  thereof,  and,  if  he  fails 
to  satisfy  the  damages  and  costs,  such  person  shall  within 
twenty-four  hours  after  such  notice  to  the  owner,  verbally 
or  in  writing,  request  the  township  trustees  to  appear  upon 
the  premises  to  view  and  assess  the  damages.  When  two 
or  more  trustees  have  met,  one  of  them  having  previously 
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informed  the  owner  of  the  land  of  the  time  and  place  of 
meeting,  they  shall  assess  the  damages  and  costs.  If  the 
owner  of  the  distrained  animal  refuses  or  neglects  for  two 
days  thereafter  to  pay  the  amount  thus  assessed,  one  of 
said  trustees  shall  put  up  in  three  conspicuous  places  in 
the  township  notices,  describing  the  property,  and  naming 
a  time  and  place  of  sale,  which  place  shall  be  where  the 
property  is  distrained,  and  time  not  less  than  five  nor 
more  than  ten  days  thereafter,  that  said  property  will  be 
sold  between  the  hours  of  one  and  three  o'clock  in  the  after- 
noon/' 

Code  Section  2318  provides  the  manner  of  making  and 
prescribing  the  assessment,  and  directs  the  place  where  the 
same  shall  be  filed  and  recorded,  and  further  provides  that 
the  person  aggrieved  by  the  action  of  the  trustees  may  ap- 
peal to  the  district  court  of  the  county. 

This  cause  was  submitted  on  a  stipulation  of  facts.- 
Among  the  facts  conceded,  we  find  that  the  plaintiff,  at  the 
time  this  action  was  commenced,  was  the  owner  of  the  prop- 
erty in  controversy.  The  fact  of  ownership  draws  with  it 
the  right  of  possession.  If  nothing  further  appeared,  the 
law  raises  the  presumption  that  plaintiff  is  entitled  to  the 
possession  of  it,  as  against  the  world.  As  said  in  Cassel  v. 
Western  Stage  Co.,  12  Iowa  47,  which  waa  an  action  in  re- 
plevin : 

"Title  to  personal  property  ordinarily  carries  with  it 
the  right  to  the  possession.  And  yet  it  is  true  that  the 
title  may  be  in  one  person,  and  the  right  to  the  possession 
in  another.  In  such  action  it  is  unnecessary,  even  if  plain- 
tiff claims  possession,  as  resulting  from  his  ownership,  that 
he  shall  so  state.  It  is  sufficient  for  him  to  all^e  his 
right  to  tht5  possession,  and  maintain  this  by  proof  of  own- 
ership, which,  in  the  absence  of  proof  to  the  contrary,  car- 
ries with  it  the  other  right." 

So  the  concession  in  the  stipulation  that  the  plaintiff 
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is  the  owner  of  the  property,  makes  a  prima-facie  case  for 
the  plaintiff  of  right  to  the  possession,  and,  in  the  absence 
of  proof  to  the  contrary,  establishes  in  the  plaintiff  the  right 
to  the  possession. 

It  is  tme  that  plaintiff,  in  his  petition,  stated  his  be- 
lief as  to  the  alleged  cause  of  detention.  This,  however, 
is  a  merely  formal  averment,  and  only  made  necessary  by 

the  statute.    It  does  not  make  an  issue,  and 

*'  S^maTaiiega-      ^^^^  ^^^  require  the  plaintiff  to  negative 

S^detonttSS!       the  alleged  cause  of  detention.    The  real 

question  between  the  parties  in  all  replevin 
suits  IS,  Who  is  entitled  to  the  possession  of  the  property  at 
the  time  the  suit  is  brought?  It  will  be  noted  that  the  stat- 
ute (Section  4163  of  the  Code  of  1897)  does  not  require  the 
defendant  to  allege  that  the  detention  was  wrongful.  In 
the  Code  of  1851,  such  allegation  was  necessary;  and,  in 
Drapei'  v.  Ellis,  12  Iowa  316,  it  was  held  that  the  wrongful 
detention  is  the  gist  of  the  action,  and  a  failure  to  allege  in 
the  x>6tition  that  the  property  was  wrongfully  detained,  may 
be  taken  advantage  of  by  demurrer,  or  by  motion  in  arrest 
of  judgment.  Under  the  Code  of  1851,  under  which  that  de- 
cision was  made,  it  was  necessary  for  the  plaintiff  to  al-. 
lege  that  the  property  was  wrongfully  detained,  and,  there- 
fore, necessary  for  him  to  prove  that  the  detention  was 
wrongful.  See  Kennedy  t\  Roberts,  105  Iowa  521.  Under 
the  statute  as  it  now  is,  he  is  only  required  to  allege  the 
facts  constituting  his  right  to  the  possession.  Upon  proof 
that  he  is  the  owner  of  the  property,  the  right  to  posses- 
sion follows,  as  a  legal  consequence  of  the  ownership,  and 
prima  facie  establishes  such  right. 

Now,  if  we  start  with  the  proposition  that  it  is  con- 
ceded that  plaintiff  was  the  owner  of  this  property,  it  fol- 
lows logically  that  he  is  entitled  to  the  possession  of  it, 
unless  the  defendant  affirmatively  establishes  the  facts  on 
which  he  relies  to  defeat  the  right  to  the  possession.    The 
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only  statement  in  the  stipulation  of  facts  bearing  npon  this 
branch  of  the  case  is  that  said  cattle  were  distrained  by 
the  defendant  while  on  tJw  road  or  public  highwapf  where 
the  said  highway  passes  the  land  of  the  d^endant,  and 
that  plaintiff  had  been  watching  the  cows  from  inside  his 
yard,  but  went  to  sloj)  his  hogs,  and  was  gone  from  5  to  7 
minutes,  during  which  time  the  defendant  took  the  cows. 
It  will  be  noted  from  tlie  statute  that  the  right  of  the  de- 
fendant to  distrain  and  hold  these  cattle  depends  upon  the 
existence  of  the  facts  found  in  the  statute  which  authorizes 
him  to  do  so.     These  facts  are  as  follows:     (1)   That  the 
animals  were  prohibited  from  running  at  large,  either  by 
the  express  terms  of  tlie  statute,  or  by  a  police  regulation 
adopted  according  to  law,  distraining  stock  from  loinning 
at  large.     On  this  point,  we  find  the  stipulation  saying  that 
"the  so-called  herd  law  was  in  effect  in  Clinton  County  at 
the  time  these  cattle  were  distrained ;''  so  we  may  assume 
that  stock  generally  were  distrained  from  ninning  at  large, 
by  police  regulation,  at  the  time  this  distraint  was  made.  (2) 
Were  the  stock  running  at  large  at  the  time  the  distraint 
was  made?     The  statute  provides  that  animals  prohibited 
from  running  at  large,  in  violation  of  the  inhibition,  may  be 
distrained  by  the  owner  of  land,  and  held  for  damages  done 
by  them,  and  for  costs,  when  trespassing  on  his  land  or  on 
a  road  adjoining  thereto.  '  The  mere  fact  that  the  cattle  were 
on  a  road  adjoining  defendant's  land  does  not,  in  and  of  it- 
self, justify  his  distraining  them  under  the  statute,  even 
though  prohibited   from   running  at  large;   for  there  is  a 
further  limitation  upon  this  right.     To  justify  the  distraint, 
it  must  appear,  not  only  that  they  were  on  the  road  at  a 
place  that  justified  distraint,  but  that  they  were  not  under 
the  immediate  care  and  eflScient  control  of  the  owner;  for 
the  statute  says  that  "stock  shall   not   be  considered   as 
running  at  large  so  long  as  it  is     *     *     *     under  the  im- 
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mediate  care  and  efficient  coutrul  of  the  owner/'  from  which 
we  read  that  the  mere  fact  that  cattle  pi^ohibited  from  run- 
ning at  lai*ge  are  found  on  a  public  road  does  not,  of  itself, 
justify  distraint;  for,  if  they  are  upon  the  public  highway 
for  travel  or  driving,  under  the  immediate  care  and  effi- 
cient control  of  the  owner,  they  ixve  not  subject  to  dis- 
traint. The  same  statute  which  creates  the  riglit  to  dis- 
train phices  limitations  ui)on  that  right,  and  tlie  person 
who  seeks  to  exercise  the  right  must,  to  justify  the  exercise 
of  the  right,  negative  these  limitations.  It  follows  that  he 
must  affirmatively  show,  not  only  that  they  were  on  the 
public  highway,  but  that  they  wei*e  not  there  for  travel  or 
driving,  under  the  immediate  care  and  efficient  control  of 
the  owner.  The  stipulation  simply  shows  that  they  were 
on  the  road  on  a  public  highway,  where  said  highway  passes 
the  land  of  the  defendant.  It  does  not  show  that  they  were 
not  there  for  travel  or  driving,  and  it  does  not  show  that 
they  were  not  under  the  immediate  care  and  efficient  control 
of  the  owner.  The  stipulation  says  that  the  plaintiff  was 
watching  the  cows,  from  inside  his  yard,  immediately  pre- 
ceding the  distraint,  but  went  to  slop  his  hogs,  and  was 
gone  from  5  to  7  minutes;  that  the  defendant  went  to  the 
place  where  the  cattle  were,  and  took  them  from  the  care 
and  control  of  the  owner ;  not  that  the  owner  permitted  them 
to  escape,  or  that  they-  did  escape  from  his  care  or  control. 
It  does  not  appear  for  what  purpose  these  two  cows  were 
in  the  road.  For  aught  that  appears,  they  may  have  been 
there  for  the  purpose  of  travel,  or  driving  to  pasture.  So, 
at  the  threshold  of  this  controversy,  we  are  met  with  the 
proposition  that  the  cattle  were  not  running  at  large,  and 
no  affirmative  showing  that,  while  in  the  highway,  they 
were  not  thei*e  for  travel,  or  being  driven:  and  it  is  not  af- 
firmatively shown  that  they  were  not  under  the  immediate 
care  and  efficient  control  of  the  owner.  These  facts  must 
affirmatively  appear,  to  justify  the  distraint.    Without  an 
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affirmative  showing  of  a  right  to  distrain,  the  defendant 
cannot  justify  the  distraint,  as  against  the  claims  of  the 
owner.  Unless  he  does  justify,  the  plaintiff's  claim  must 
prevail. 

Township  trustees  have  no  authority  or  jurisdiction  to 
determine  the  rightfulness  of  the  distraint.  Their  only 
duty  is  to  assess  the  damages,  when  the  animals  are  right- 
fully distrained.  The  statute  does  not  jus- 
^*  trainf?  propCT  *^^*  *^^  trustees  in  determining,  in  any 
^^''''  *'     sense,  the  rightfulness  of  the  distraint.    The 

right  to  distrain  must  exist  and  be  exer- 
cised,  before  trustees  can  take  any  action.  The  rightful 
ness  of  the  distraint  is  properly  determined  in  an  action 
of  replevin.     See  Syford  v,  Shrivef-,  61  Iowa  155. 

Other  questions  are  raised,  touching  the  legality  of  the 
action  of  the  trustees.  The  determination  of  this  case  does 
not  require  their  consideration. 

We  find  that  defendant  has  not  justified  the  distraint, 
and  his  action  in  taking  up  the  stock  was  illegal,  under  the 
stipulation  here  submitted.  The  action  of  the  court  must, 
therefd^,  be — Affirmedu 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Clyde  Hanson,  Appellee,  v.  Jacob  M.  Dickinson,  Receiver, 

Appellant. 

MASTEB   AND    8SBVAKT:     Workmen's    Compensation   Act-— Be- 

1  yival  of  Dormant  Disease.  The  Workmen's  Compensation  Act 
embraces  recovery  for  all  the  natural  consequences  of  an  in« 
Jury  "arising  out  of  and  in  the  course  of"  an  employment,  even 
though  the  major  part  of  such  consequences  results  from  a 
slight  initial  injury,  fanning  into  life  a  pre-existing,  dormant 
disease,  1.  e.,  gonorrhoea. 

1CA8TEB  AND  8EBVAKT:    Pre-Existing  Disease  AggraTatlag  Keg- 

2  Ugent  Injnry.  Principle  recognized  that  one  may  not  plead,  in 
aToidance  of  his  negligence,  the  diseased  condition  of  his  victim. 
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MA8TEB  AND  8EBVANT:  Workm«n'8  Oompeiuiation  Act— Ooeapft- 
3  tional  Disease  snd  Injury  Aggravated  by  Disease.  The  proTislon 
of  the  Workmen's  Compensation  Act  that  personal  Injury  "shall 
not  include  a  disease,  except  as  it  shall  result  from  the  injury,** 
is  intended  to  exclude  oocupatiorM  diseases  from  the  category 
of  penjonal  injuries. 

Appeal  from  Worth  District  Court.— M,  F.  Edwards,  Judge. 

March  16,  1920. 

The  claimant  was  awarded  by  the  induBtrlal  commis- 
sioner an  allowance  for  total  disability  during  44  weeks, 
and  this  was  approved,  on  appeal  by  the  railway  company 
to  the  district  court,  and  it  has  appealed  to  this  court. — 
A  ffirmed. 

F.  ir.  Sargent  and  J.  Q,  Ga^nMet  for  appellant. 

Rohimon,  d  Boomliower,  for  appellee. 

Ladd,  J. — Clyde  Hanson,  while  employed  by  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company,  in  its  shops 
at  Manly,  as  boiler  maker,  was  injured,  July  25,  1916,  when 

putting  a  patch  on  the  crown  sheet  of  an 

1.  Master  and        engine.      Having   ground   a   chisel   on   the 

Workmen's  ^nd,  80  that  it  would  fit  "into  the  round 

ActV^wSvai"       part  of  the  cotter  key,"  he  put  it  in  the 

of  dormant 

diseaie.  key,  and  "was  forcing  it,  when  his  ham- 

mer slipped  off  the  chisel,  and  struck  his 
left  leg  on  the  inside,  just  below  the  knee  cap."  This 
caused  a  red  spot,  and  black  and  blue  coloration  about 
it;  but  he  thought  it  would  get  all  right.  Instead,  it  grew 
worse,  until,  in  the  early  part  of  August,  he  consulted  Dr. 
Powell,  who  found  a  small  bruise,  redness  covering  two  oi 
three  inches  in  diameter,  and  the  knee  swollen.  About 
the  24th  of  the  same  month,  he  was  examined  by  Dr.  Westly, 
who  testified  that  the  knee  joint  was  inflamed  and  swollen ; 
that  he  opened  same,  and  made  a  microscopic  examination 
of  the  substance  which  came  from  the  joint,  and  that  it  con 
tained  gonococci.    He  concluded  that  he  had  gonorrhoea? 
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iU'thritis.  The  doctor  was  unable  to  say  whether  the  con- 
dition had  been  accelerated  bv  the  injury,  and  was  of  opin- 
ion that  the  condition  might  have  come  on  without  a 
trauma,  but  he  could  not  say.  Dr.  Graham  examined  Han- 
son at  the  same  time,  and  found  conditions  as  recited  above. 
They  agreed  that  the  X-ray  did  not  show  a  fracture  of  the 
bone,  but  Dr.  Graham  swore  that  it  revealed  a  disease  of 
the  bone,  and  pus.  The  latter  advised  the  removal  of  the 
dead  piece  of  bone,  which  was  done,  and  left  a  depres- 
sion. He  massaged  the  prostate  gland,  which  also  contained 
gonococci,  and  was  of  the  opinion  that  the  surrounding  of 
the  bone  by  pus  was  the  result  of  gonorrhoeal  infection,  and 
that  ^4iidden  gonorrhoea  can  be  lighted  up  by  a  bruise,"  and 
in  other  ways.  Dr.  Powell  expressed  the  opinion  that  gon- 
orrhoeal trouble,  such  as  has  been  mentioned,  could  "be 
caused  by  trauma  or  other  things;  anything  that  would  de- 
vitalize tissue  would  cause  such  a  condition."  Hanson 
filed  his  claim  for  compensation  during  44  weeks,  May  5, 
1917,  and,  as  liability  was  denied,  it  was  submitted  to 
arbitrator,  who  found  against  the  company.  On  review, 
the  industrial  commissioner  confirmed  the  finding  of  the 
arbitrators,  as  did  the  district  court,  on  appeal.  The  con- 
tention of  appellant  is  that  the  record  does  not  warrant  the 
finding  that  the  injury  was  the  proximate  cause  of  his  dis- 
ability, as  found  by  the  arbitrators.  Apparently,  the  in- 
jury was  slight.  It  did  not  break  the  skin,  but  did  bruise 
it,  and  probably  the  tissues,  such  as  were  there;  and  it 
must  be  conceded  that,  but  for  the  disease,  the  injury  prob- 
ably would  not  have  proven  serious,  nor  have  resulted  in 
prolonged  disability.  N'evertheless,  |he  (suffered  personal 
injury,  though  slight,  "arising  out  of  and  in  the  course  of  his 
employment"  by  the  railroad  company.  The  Workmen's 
Compensation  Act,  Section  2477-m  et  seq.  of  the  Code  Sup- 
plement, 1913,  covers  any  and  all  personal  injuries.  The 
disease  with  which  he  was  afflicted  might  have  been  found 
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to  have  been  dormant,  since  dried  up  by  treatment,  about 
six  years  previous,  and  to  have  awakened  into  activity, 
shortly  after  the  injury.  That  its  activity  during  the  two 
months  following  the  injury  was  such  as  to  infest  the  knee 
joint  and  prostate  gland  with  gonococci  bacilli  does  not 
obviate  this  conclusion.  Dr.  Powell  expressed  the  opinion 
that  anything  that  would  devitalize  tissue  would  cause  gon- 
orrhoeal  trouble,  such  as  ex])erienced  by  the  plaintiflf,  and 
Dr.  Graham  was  of  tlie  opinion  that  "hidden  gonorrhoea! 
trouble  can  be  lighted  up  by  a  bruise.''  Though  both  physi- 
cians indicated  that  there  might  be  other  causes,  the  recoinl 
is  void  of  any  evidence  suggesting  any  other  than  the  in- 
jury; and,  as  we  think,  there  was  some  evidence  sustaining 
the  industrial  commissioner's  conclusion  that  the  disease 
was  lighted  up  or  accelerated  by  the  hammer's  accidentally 
slipping  from  the  chisel  and  striking  complainant.  See 
Brownfield  v.  Chicago,  R,  L  d  P.  R,  Co.,  107  Iowa  254.  This 
being  true,  the  courts  may  not  interfere  with  such  finding. 
Oriififh  V.  Cole  Bros.,  183  Iowa  415.  Counsel  for  appellant 
contends,  however,  that,  inasmuch  as  complainant's  condi- 
tion "did  not  result  from  the  injury,"  but  is  so  through  dis- 
ease, there  was  no  liability.  The  decis- 
2.  Master  and        ions   aix>   (luite   p^enerallv   to   the  contran% 

SERVANT  *    DFP" 

existing  disease    as  counsel   admits.     The  ti-end   of  opinion 

aggravatlDfi: 

negligent  injury,  is  ill  a(*cord  with  what  was  said  in  Crom 

7f//'.v  Caj<r,  223  Mass.  288  (111  N.  E.  786)  : 
'*The  material  evidence  before  the  arbitration  commit- 
tee, submitted  without  the  introduction  of  further  testimony 
to  the  industrial  accident  board  upon  review,  warranted 
the  findings  that  the  employee  had  a  pre-existing  constitu- 
tional disease,  known  as  syphilis,  which,  l)eing  dormant,  left 
his  ability  to  perform  the  arduous  work  for  which  he  was 
hired  unimpaired,  and  that,  because  of  the  nature  of  the 
accident  arising  out  of  and  in  the  course  of  employment, 
his  nervous  system  suffered  a  shock  suflSciently  severe  to 
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aggravate  and  accelerate  this  condition,  until  general  paral- 
ysis or  insanity  resulted,  depriving  him  of  all  capacity  for 
work  in  the  future.  The  statute  prescribes  no  standard  of 
fitness  to  which  the  employee  must  conform,  and  compen- 
sation is  not  based  on  any  implied  warranty  of  perfect 
health  or  of  immunity  from  latent  and  unknown  tendencies 
to  disease,  which  may  develop  into  positive  ailments,  if 
incited  to  activity  through  any  cause 'originating  in  the  per- 
formance  of  the  work  for  which  he  is  hired.  What  the  leg- 
islature might  have  said  is  one  thing;  what  it  has  said  is 
quite  another  thing;  and,  in  the  application  of  the  statute, 
the  cause,  or  partial  or  total  incapacity  may  spring  from 
and  be  attributable  to  the  injury,  just  as  much  where  unde- 
veloped and  dangerous  physical  conditions  are  set  in  mo- 
tion, producing  such  result,  as  where  it  follows  directly  from 
dislocations  or  dismemberments, 'or  from  internal  organic 
changes,  capable  of  being  exactly  located." 

See,  also,  State  v.  District  Court  of  8t.  Louis  County, 
137  Minn.  435  (163  N.  W.  755) ;  City  of  Mihoaukee  v.  In- 
dustrial  Com,,  160  Wis.  238  (151  N.  W.  247) ;  Hartz  r.  Hart- 
ford F.  Co.,  90  Conn.  539  (97  Atl.  1020) ;  Winter  v.  Athin- 
son,  etc.,  Co.,  88  N.  J.  L.  401  (96  Atl.  360) ;  RamloiD  v.  Moon 
Lake  Ice  Co.,  192  Mich.  505  (L.  R.  A.  1916  F,  955).  Like  de- 
cisions by  commissioners  of  the  several  states  will  be  found 
collected  in  Bradbury's  Workmen's  Compensation  (3d  Ed.) 
566. 

The  law  is  well  settled  that  one  predisposed  to  disease 
which  is  aggravated  or  accelerated  by  a  negligent  injury,  is 
entitled  to  recover  damages  necessarily  resulting  from  such 
aggravation  or  acceleration.  In  other  words,  the  previous 
condition  of  the  person  injured  cannot  be  invoked  by  the 
defendant  for  the  purpose  of  escaping  the  consequences  of 
his  own  negligence.  The  duty  of  exercising  care  to  avoid 
injury  to  the  weak  and  infirm  is  precisely  the  same  as  to- 
ward the  strong  and  healthy;  and,  when  that  duty  Is  vio- 
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lated,  the  measure  of  damages  is  the  injury  inflicted,  even 
though  the  injury  might  have  been  aggravated,  or  might 
not  have  happened  at  all,  but  for  the  peculiar  condition  of 
the  person  injured.  McCahill  v.  New  York  Trana.  Co.,  201 
N.  Y.  221  (48  L.  B.  A.  [N.  S.]  131,  and  extensive  note  in 
which  the  cases  are  collected,  at  page  119).  The  Woi*- 
men^s  Compensation  Act  dispenses  with  the  necessity  of 
any  showing  of  negligence,  contributory  negligence,  and  the 
like,  and  adopts  as  the  standard  or  condition  that  the  In- 
jury must  have  been  personal,  and  have  arisen  "out  of  and 
in  the  course  of  the  employee's  employment."  The  act  does 
not  purport  to  deal  with  the  consequences,  save  as  these 
may  fix  the  compensation  to  be  paid  by  the  employer,  and 
there  is  no  tenable  reason  for  modifying  the  rule  as  to  lia- 
bifity  which  obtained  at  the  common  law.  It  is  urged,  how- 
ever, that,  under  the  definition  "personal  injuries,*'  in  Para- 
graph g  in  Section  2477-ml6  of  the  Code  Supplement,  1913, 

a  pre-existing  disease  ought  not  to  be  con- 

3.  mabtib  and        sidered,   even  though   "lighted  up"   or  ac- 

workmeD'8  celerated   by   the  injury.     The  paragraph 

Compensation 

Act:  occnpa-       reads: 

tional  disease 

•nd  inJyry  ag-        "They    [personal  injuries]    shall  not   in- 

KraTaLeo  Dy 

disease.  clude  a  disease  except  as  it  shall  result 

from  the  injury." 
In  the  English  Act,  as  well  as  those  of  most  of  the  states, 
the  remedy  provided  is  for  "personal  injury  by  accident," 
and  this  is  held  to  exclude  diseases  other  than  those  in  con- 
sequence of  the  injury.  Manifestly,  the  term  "personal  in- 
juries" is  of  much  broader  significance  than  "personal  in- 
jury by  accident."  It  comprehends  a  great  number  of  in- 
juries,  many  of  which  will  be  found  enumerated  in  Hurle'a 
Case,  217  Mass.  223  (Ann.  Cas.  1915C  919),  and  in  Madden' s 
Case,  222  Mass.  489  (111  N.  E.  379).  The  manifest  design 
of  the  general  assembly,  in  providing  that  the  term  "per- 
sonal injuries"  should  not  include  a  disease,  was  to  eliminate 
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occupational  diseases:  that  is,  those  which  are  incidental 
to  or  result  from  the  occupation  in  which  the  employee  is 
engaged.     In  a  sense,  these  may  be  said  to  **arise  out  of  and 
in  the  course  of  the  employment,''  but  usually  are  covered 
by  increased  compensation  of  the  employee.     Nor  can  it 
be  said  that  the  injury  claimed  for  includes  the  disease  with 
which  he  was  afflicted.     What  is  claimed  for  is  injury  as 
inflicted  by  the  accidental  slipping  of  the  hammer  and  the 
natural  consequences  flowing  therefrom  and  traceable  there- 
to; and,  as  said,  this  might  have  been  found  by  the  indus- 
trial commissioner  to  be  the  ^*lighting  up'*  or  accelerating 
of  the  dormant  disease.     The  claim  is  not  based  on  the  dis- 
ease, but  on  what  the  bruise  did  to  the  disease.     In  re  Bow- 
ers, (Ind.)   IIG  N.  E.  842;    Madden's  Case,  supra.     Ciases 
Uke'Voch  r.  Industrial  Com,,  1(>1  Wis.  240  (152  N.  W^  830), 
McCoy  V,  Michigan  Screw  Co,,  180  Mich.  454   (147  N.  W. 
572),  and  a  commissioners  decision,  Spangler  v,  Philhin,  2 
Cal.  Indus.  A.  C.  170,  in  each  of  which  the  holding  was  that 
there  was  no  causal  connection  between  the  disease  and  in- 
jury shown,  are  not  in  point.     Here,  the  industrial  commis- 
sioner found  that  claimant's  injury,  though  not  severe,  was 
the  proximate  cause  of  this  condition,  and  we  are  of  the 
opinion  that  the  record  was  such  that  we  may  not  inter- 
fere with  his  conclusion. — Affinued, 

Weaver,  C.  J.,  Gayxor  and  Stevens,  JJ.,  concur. 


In  rb  Estate  of  W.  IT.  Vamv  et  al. 

Norman  J.  Bates,  Appellee,  v.  E.  Y.  Thomas,  Administrator, 

Appellant.  • 

EZECUTOBS  AND  ADMINISTRATORS:    Notice  of  Appointment^ 
1    Failure  to  Secure  Direction  of  Clerk  or  Court.    Notices  of  the  ap- 
pointment of  adminietrators  must  be  ordered  or  directed  by  the 
court  or  clerk,  in  order  to  start  the  running  of  the  statute  of 
limitation  on  claims. 
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lUMITATION  OF  ACTIONS:     Pleading— Burden  of  Proof.    A  plea 

2  of  the  statute  of  limitation  is  an  afflmative  plea,  necessitating 
proof  by  the  pleader  of  every  fact  essential  to  show  the  bar. 
So  held  where  the  pleader  failed  to  prove  that  the  published 
notice  of  the  appointment  of  an  administrator  was  ordered  or 
directed  by  the  court  or  clerk,  as  required  by  Sec.  3304,  Code, 
1«97. 

BZBCUTOBS  AND  ADMINISTRATORS:     CUims^Belated  Prwen- 

3  tation.  The  fact  that  a  claim  was  not  ascertainable  until  long 
after  the  expiration  of  12  months  from  the  publication  of  the 
administrator's  notice  of  appointment,  coupled  with  the  fact 
that  the  estate  is  solvent,  presents  such  equitable  circumstances 
as  will  let  in  a  claim  after  all  other  claims  are  barred. 

Appeal  from  Guthrie  District  Court. — J.  H.  Applbgate, 

Judge. 

March  10.  11>20. 

Action  to  enforce  a  claim  against  an  estate.  Opinion 
states  the  facts.  Verdict  and  judgment  for  the  plaintiff. 
The   administrator   de   houis   non   appeals. — Affhyned, 

e/.  E.  BatHchelety  for  appellant. 

E.  D.  f^ampson,  Earl  W.  Vincent,  C.  P.  Knox,  Sayles  d 
Taylor,  Ed.  R.  Brown,  and  F.  O.  Eink^on,  for  appellee. 

Gaynor,  J. — W.  H,  Camp  died  testate,  on  or  about  Jiin- 
uary   31,   1910,   leaving  surviving  him   his  wife,   Amanda 
Caroline   Camp.     His   will   contained   the   following  provi- 
sions, so  far  as  material  to  this  case: 
1.  BxBcoToas  AND  "Ist.  I  dlrect  that  mv  just  debts  and  the 

administra- 
tors: notice        expense  of  mv  last  sickness  and  burial  be 

of  appoiotment :        ' 
failure  to  se-        ifiirl 
core  direction         !'*»'<»• 

Sinrt'''  '*''  ''^<^-  Subject  to  the  foregoing,  I  give, 

devise  and  bequeath  unto  my  beloved  wife, 
Amanda  Caroline  Camp,  all  property,  of  whatsoever  charac- 
ter or  wheresoever  situated,  that  I  may  ow^n  at  the  time  of 
my  death;    subject  only  to  the  following  provision:    It  is 
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understood  that  my  said  wife  shall  have  all  income  arising 
from  all  of  my  said  property.  She  shall  have  the  right  to 
sell,  exchange,  transfer  or  assign  the  same,  and  to  invest  or 
reinvest  the  proceeds  of  all  of  my  property,  as  she  sees  fit 
to  do,  and  to  use  any  part  or  portion  of  said  property  for 
her  support  and  maintenance.  At  the  time  of  her  death, 
if  any  of  said  estate  has  not  been  used  or  expended  by  her 
during  her  lifetime,  then  I  will  and  direct  that  one  half 
of  the  residue  so  remaining  shall  go  to  my  neai'est  rela- 
tives, share  and  share  alike,  and  the  other  half  be  dis- 
posed of  by  my  said  wife  as  she  may  see  fit." 

This  will  was  duly  admitted  to  probate  on  the  16th  day 
of  February,  1910.  Testator's  wife,  Amanda  Caroline 
Camp,  was  duly  appointed  executrix,  and  on  her  own  motion 
published  in  the  Guthrie  County  Times,  a  newspaper 
printed  and  published  in  said  county,  the  following: 

"Notice  is  hereby  given  that  the  undersigned  was  duly 
appointed  and  qualified  as  executrix  of  the  estate  of  W.  H. 
Camp,  late  of  Guthrie  County,  Iowa,  deceased,  on  the  26tli 
day  of  February  A.  D.  1910.  All  persons  indebted  to  said 
estate  are  requested  to  make  immediate  payment  to  the  un- 
dersigned; and  those  having  claims  against  said  estate  will 
file  the  same  duly  verified  with  the  clerk  of  the  district 
court  of  said  county  for  allowance.    Dated  May  2,  1911.'' 

Proof  of  the  publication  was  made  by  the  publisher  of 
said  paper,  the  first  publication  being  on  the  4th  day  of 
May,  1911,  the  second  on  the  11th  day  of  May,  1911,  and 
the  third  on  the  18th  day  of  May,  1911.  No  direction  for 
the  publication  of  this  notice  is  shown,  as  required  by  Sec- 
tion 3304  of  the  Code  of  1897. 

Thereafter,  Amanda  Carolina  Camp  entered  upon  her 
duties  as  executrix  of  said  will,  and  on  the  6th  day  of  Oc- 
tober, 1915,  her  final  report  came  on  for  hearing;  and,  upon 
a  hearing,  she  was  discharged  from  further  duties  as  ex- 
ecutrix. 
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Amanda  Caroline  Gamp  died  on  the  1st  day  of  January, 
1917,  intestate.  The  only  property  left  by  her  was  that^ 
which  came  into  her  hands  from  the  estate  of  W.  H.  Camp, 
under  the  will  of  W.  H.  Camp,  hereinbefore  referred  to. 
Thereaftef,  E.  Y.  Thomas  was  appointed  administrator  of 
her  estate,  and  also  administrator  dc  honis  non,  with  the 
will  annexed,  of  the  estate  of  W.  H.  Camp,  deceased.  On 
the  Sth  day  of  September,  1917,  this  claimant,  Norman  J. 
Bates,  filed  in  the  district  court  of  Guthrie  County  his  claim 
against  the  estate  of  W.  H.  Camp,  and,  after  stating  the 
facts  aforesaid,  alleged:  That  he  is  the  owner  of  and  en- 
titled to  receive  at  the  hands  of  the  administrator  of  said 
estate  one  half  of  the  property  of  W.  H.  Camp  now  in  the 
hands  of  the  administrator  de  honis  non^  with  the  will  an- 
nexed ;  that  same  is  in  the  form  of  moneys  and  credits  and 
personal  property,  the  exact  amount  of  which  he  is  unable 
to  state;  that  he  makes  this  claim  under  a  verbal  agreement 
entered  into  between  W.  H.  Camp  and  one  A.  R  Bates, 
brother  of  the  claimant,  wherein  it  was  agreed  by  W.  H. 
Camp  that,  if  this  petitioner,  then  an  orphan,  about  13 
years  of  age,  would  stay  with  and  make  his  home  with  said 
W.  H.  Camp  and  Amanda  Caroline  Camp,  and  work  and  be 
a  good  boy  until  he  was  21  years  of  age,  then  the  said  W.  H. 
Gamp  would  giv6  him,  and  he  should  have  as  his  compen- 
sation therefor,  one  half  of  all  his  property,  when  they,  the 
said  W.  H.  Camp  and  Amanda  Caroline  Camp,  were  through 
with  it;  that  he  accepted  this  offer,  and  entered  into  the 
employ  of  W.  H.  Camp  thereunder,  and  stayed  with  him  and 
Amanda,  and  worked  and  labored  faithfully  for  them  and 
in  their  behalf,  under  said  agreement,  until  he  was  21  years 
of  age;  that  neither  W.  H.  Camp  nor  Amanda  had  any 
children  of  their  own ;  that  he  accepted  the  terms  and  condi- 
tions of  the  contract  so  made  with  W.  H.  in  good  faith,  be- 
lieving that  he  would  do  as  he  agreed;  that  he  relied  upon, 
this  promise  and  agreement,  and  never  demanded  or  ex- 

VOL.   188  lA.— 47 
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acted  or  received  any  compensation  from  the  said  W.  H. 
for  his  services  so  rendered,  depending  entirely  upon  said 
agreement  that  he  should  receive  one  half  of  the  property 
of  the  said  W.  H.  Camp  when  he  and  his  wife,  the  said 
Amanda  Caroline  Camp,  were  through  with  it,  as  compensa- 
tion therefor.  He  alleges  that  he  has  fully  iierformed  all 
the  terms  and  conditions  of  the  contract  on  his  part,  and 

is  now  entitled  to  one  half  of  the  said  property  in  the  hands 

■  

of  the  administrator  belonging  to  the  estate  of  W.  H.  Camp, 
and  prays  for  an  order  authorizing  and  directing  the  said 
administrator  to  turn  over  to  him  one  half  of  the  property 
so  in  his  hands,  in  fulfillment  of  said  agi*eement. 

The  administrator  of  the  estate  of  Amanda  Caroline 
Camp,  the  administrator  de  bonis  nan  of  W.  H.  Camp,  and 
the  heirs  at  law  of  both  Amanda  and  W.  H.,  are  parties 
to  this  suit,  and  joined  issue  with  the  plaintiff  on 
his  claim  made;  and,  among  other  issues  tendered,  say  that 
the  claim  was  not  filed*  within  one  year  after  notice  of  the 
appointment  of  the  executrix  of  the  estate  of  W.  H.  Camp, 
and  that  the  claim  is  now  barred. 

The  cause  was  tried  to  a  jury  upon  the  issues  tendeied, 
and  a  verdict  returned  for  the  claimant.  E.  Y.  Thomas, 
administi*ator  de  bonis  non,  with  the  will  annexed,  of  the 
estate  of  W.  H.  Camp,  alone  appeals. 

There  was  abundant  evidence  to  establish  the  contract 
relieil  upon.  The  evidence  fully  sustains  the  claim  that  the 
services  required  of  claimant  to  be  performed  on  his  part 
were  fully  performed.  No  question  is  made  on  this  appeal 
on  either  of  these  propositions.  No  question  is  made  as 
to  the  amount  alloweil.  No  complaint  is  made  of  any  ac- 
tion of  the  court  during  the  trial,  or  the  manner  of  its  sub- 
mission to  the  jury.  The  only  contention  here  is  that  the 
undisputed  evidence  shows  that  plaintiff  is  not  in  a  posi- 
tion to  maintain  this  action,  because  his  claim  is  barred  by 
tlie  statute  of  limitations;  and   this  is  predicated  on  the 
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thought  that  he  did  not  file  his  claim  within  one  year  after 
fiotice  of  the  appointment  of  the  executrix,  and  has  shown 
no  eiiuitable  or  reasonable  excuse  for  not  doing  so.  There 
is  no  suggestion  that  the  claim  is  barred  by  the  general  stat- 
ute. The  right  of  action  did  not  accrue  until  after  the 
death  of  Amanda,  which  did  not  occur  until  January  1,  lf>17. 

The  statute  invoked  is  Section  3840,  Code,  1807,  and  it. 
reads  as  follows: 

"All  claims  of  the  fourth  of  the  above  classes,  not  filed 
and  allowed,  or  if  filed  and  notice  thereof,  as  hereinbefore 
provided,  is  not  served  within  twelve  months  from  the  giv- 
ing of  the  notice  aforesaid,  will  be  barred  •  ♦  •  unless 
peculiar  circumstances  entitle  the  plaintiff  to  e<|uitable  re- 
lief." 

Claims  of  the  fourth  of  the  above  classes,  referred  to 
in  the  statute,  are  debts  not  entitled  to  preference  under 
the  laws  of  the  United  States,  public  rates  and  taxes,  and 
claims  filed  within  six  months  after  the  first  ijublication  or 
[»osting  of  notice.  The  notice  referred  to  in  the  statute  is 
the  notice  requireil  by  Code  Section  3304,  which  provides: 

**The  executors  or  administrators  first  appointed  and 
qualified  for  the  settlement  of  the  estate  shall,  within  ten 
days  after  the  receipt  of  their  lettens,  publish  such  notice 
of  their  api)ointment  (W  the  court  or  clerk  may  dii'ect,  which 
direction  shall  be  endorsed  upon  the  letters  when  issued." 

The  real  question,  therefoi'e,  and  the  only  question  pre- 
sented to  us  for  consideration,  is  whether  the  claim  is  barred 
bv  the  statute  of  limitations — barred  bv  that  statute  which 
limits  the  time  within  which  claims  may  be  filed  and  proved 
against  an  estate  to  twelve  months  from  the  giving  of  the 
notice  of  the  appointment. 

It  will  be  noted  that  the  claim  was  not  due  or  payable 
until  after  the  death  of  Mrs.  Camp;  that  she  did  not  die 
until  the  Ist  dav  of  Januarv,  1917.  The  claim  was  filed  on 
the  8th   day  of  September,   1917.    The   notice  of  the  ap- 
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pointment  of  Mrs.  Gamp  was  insufScient  to  start  the  mil' 
ning  of  the  statute.  It  will  be  noted  from  the  statute  that  it 
is  the  duty  of  the  executor  or  administrator  to  publish  such 
notice  of  their  appointment  as  a  court  or  olerk  ma/y  direct. 
It  does  not  authorize  them  to  publish  any  notice  which  the 
judgment  of  the  executor  deems  sufficient.  The  court  or 
clerk  must  direct  the  notice  to  be  given.  This  has  a  pur- 
pose. The  statute  does  not  say  where  the  notice  shall  be 
published.  It  is  not  for  the  administrator  to  choose  the  in- 
strument through  which  the  information  required  to  be 
given  shall  be  published.  He  must  go  to  the  court,  and  get 
the  court's  direction  or  the  clerk's  direction,  and  follow 
that  direction  in  the  publication  of  the  notice,  to  the  end 
that  the  notice  may  be  published  in  such  a  way  and  in  such 
manner  as  it  will  best  serve  the  purposes  for  which  the  no- 
tice is  required. 

The  burden  of  proof  is  on  the  one  seeking  to  avail  him- 
self of  the  statute  of  limitations,  and  this  burden  imposes 
upon  him  the  duty  of  showing  every  fact  essential  to  con- 
stitute the  bar.    Mere  proof  that  a  notice 
*"  act/oh  "^"  ^'    ^^®  published  does  not  meet  the  require- 
Xin*oft^"'    ments  of  the  statute.    He  must  show  that 

a  notice  was  published  such  as  the  statute 
requires,  and  that  is,  a  notice  published  under  the  order 
or  direction  of  the  court  or  clerk.  This  direction  must  be 
endorsed  upon  the  letters  issued.  No  other  notice  will 
start  the  statute  of  limitations.  The  statute  does  not  begin 
to  run  until  twelve  months  from  the  giving  of  the  notice 
such  as  the  statute  requires :  that  is,  a  notice  published  ac- 
cording to  the  direction  of  the  clerk  or  court.  There  is  no 
showing  of  any  endorsement  of  any  direction  upon  the  let- 
ters, nor  is  there  any  evidence  in  the  record  showing  that  the 
notice  of  the  appointment  was  given,  as  the  statute  requires. 
It  is  true  that  the  record  shows  a  publication  of  a  notice 
and  a  proof  of  the  publication  of  a  notice;  but  it  does  not 


/ 
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appear  that  the  notice  published  was  one  authorized  to  be 
published  under  the  statute,  one  directed  by  the  court  or  the 
clerk.  That  such  direction  is  essential,  see  Mother  v.  Ooodr 
ale,  129  Iowa  719;  McOonauyfi/y  v.  Wilsey,  115  Iowa  589, 
590;  Craig  v.  tJ state  of  Craiy,  167  Iowa  340.  This  last- 
named  case  was  a  proceeding  to  establish  a  claim  against  an 
estate.  The  defense  was  that  the  claim  was  not  filed  in 
time,  and  no  equitable  circumstances  were  shown,  excusing 
the  delay.    Judge  Deemer,  speaking  for  the  court,  said : 

''Under  a  previous  decision  of  this  court,  appellants 
must  fail,  in  any  event,  on  this  proposition;  for  their  con- 
tention that  the  claim  was  not  filed  in  time,  and  no  proper 
notice  given,  is  an  affirmative  defense,  to  be  proved  by  them, 
and  it  nowhere  appears  in  the  record  that  the  court  or  the 
clerk  ordered  notice  of  the  administratrix's  appointment  to 
be  given  by  publication.  Without  this  order,  service  by 
publication,  even  if  made,  was  of  no  validity;  and,  until 
proper  notice  of  appointment  is  given,  the  statute  as  to  the 
time  of  filing  of  claims  does  not  begin  to  run." 

See,  also,  Ellpaon  v.  Lord,  124  Iowa  125,  130. 

We  might  stop  here,  in  our  consideration  of  this  case; 
but  we  may  go  further,  and  say  that,  under  this  record,  the 
plaintiff's  claim  is  a  just  claim.    The  estate  is  unsettled, 

and  has  ample  funds  in  the  hands  of  the 

8.   BXBCOTOKB  AMD  ,       •     •    a        ^  j      i.         •  j.  xu 

▲DMiNisTRA-        administrator  de  ooma  non  to  pav  the  same. 

T0B8 :  claims :       ,  .  , 

belated  prcaen     \o  prejudice  results  to  the  estate  by  reason 

of  the  time  of  piresenting  the  claim.  Our 
statute  does  not  make  a  fixed  and  fast  rule  as  to  the  time 
within  which  claims  should  be  filed,  but  says  that  the  claim 
may  be  filed  after'the  twelve  months,  when  peculiar  cir- 
cumstances entitle  the  claimant  to  equitable  relief.  Now, 
the  record  in  this  case  shows  affirmatively  that  the  plain- 
tiflf's  claim  was  not  enforcible  until  after  the  death  of 
Amanda  Caroline  Camp.  It  affirmatively  shows  that  the 
amount  to  which  plaintiff  was  entitled  could  not  be  ascer- 
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tained  until  after  her  death.  The  agreement  was  that  he 
should  receive  one  half  of  the  property  remaining  at  the 
death  of  the  last  survivor  of  the  two  parties  named  in  the 
contract.  Amanda  Caroline  Camp  was  the  last.  Until  her 
death,  the  amount  plaintiff  was  entitled  to  for  the  services 
rendered  could  not  be  determined.  From  the  very  nature 
of  the  will,  it  is  apparent  that  it  was  the  understanding  and 
intention  of  the  testator  that  his  estate  should  not  be  finally 
closed  until  the  death  of  Amanda  Caroline  Camp.  Under 
the  will,  she  had  a  right  to  the  use  of  all  the  property,  the 
right  to  dispose  of  it,  and  practically  the  same  rights  to  it 
and  over  it  that  an  owner  had.  There  might  be  nothing  left 
at  her  death.  The  amount  plaintiff  was  entitled  to  could 
not  be  known  until  her  death.  This  was  an  equitable  rea- 
son f6r  not  seeking  to  enforce  it  before  her  death,  espe- 
cially in  view  of  the  fact  that,  under  the  will,  and  under 
her  administration  of  the  will,  such  as  it  was,  the  property 
was  all  kept  intact,  subject  only  to  such  disposition  as  she 
could  rightfully  make  of  ft  under  the  provisions  of  the  will, 
to  which  disposition  the  plaintiff's  claim  was  always  subject. 
W.  H.,  in  his  will,  made  provision  first  for  the  payment  of 
all  his  just  debts.  These  were  paramount  claims  against 
his  estate.  He  could  not,  by  any  testamentary  disposition, 
remove  his  estate  from  these  claims. 

We  think  the  appellant  has  failed  to  make  good  on  the 
only  contention  urged  here  for  reversal,  and  the  judgmer.t 
of  the  district  court  is,  therefore,— A fl^trw^cf. 

Weaver,  C.  J.,  Ladd  and  Htbvens,  JJ.,  concur. 
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Ix  RE  Last  Will  and  Testament  of  John  Longshore. 

William  S.  Hews  et  a  I.,  Appellees,  v.  Amanda  H.  I^on*;- 

SHORB,  Api>ellant. 

WILLS:     Foreign  Probate  of  Domestic  Will.     The  will  of  a  dom- 

1  iciled  resident  of  this  state  will  not  be  admitted  to  probate  in 
this  state  on  a  duly  authenticated  record  of  probate  in  a  for- 
eign state.     (Sec.  3294,  Code,  1897.) 

CONSTITUTIONAL  LAW:     Full  Faith  and  Credit  Claose— Foreign 

2  Probate  of  Domestic  WilL  The  "full  faith  and  credit"  clause 
of  the  Federal  Constitution  imposes  no  obligation  on  the  courts 
of  this  state  to  recognize  the  foreign  probate  of  a  domestic  will. 

Appeal  from  PoireshieJc  DMrirt  (U)urt. — T).  W.  Hamilton, 

Judge. 

March  16,  1920. 

This  case  involves  an  appeal  from  the  action  of  the. 
court  in  admitting  to  probate  in  this  state  a  domestic  will 
probated  in  a  foreign  state,  on  the  production  of  the  record 
of  the  probate  in  such  foreign  state. — Reversed  and  re- 
manded. 

J.  H.  Patton,  for  appellant. 

Rayhurn  rf-  Lyman,  for  appellees. 

Gatnor,  J. — This  is  i\xv  appeal  from  the  action  of  the 
court  in  admitting  a  will  to  probate  under  the  provisions 
of  Section  3294  of  the  Code  of  1897.     It  appears  that  the 

testator  was,  at  the  time  of  his  death,  a 
1.  Wills  :  foreign    resident  of  this  state,  owned  large  property 

probate  of 

domestic  will,      interests  in  this  state,  and  was  domiciled 

at  Grinnell,  Poweshiek  County,  in  this 
state;  that  he  was  temporarily  in  the  state  of  Nebraska, 
and,  while  there,  was  taken  sick  and  died.    Eleven  days  be- 
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fore  his  death,  he  executed  the  will  now  sought  to  be  pro^ 
bated.  At  the  time  of  his  death;  he  was  the  owner  of  160 
acres  of  land  in  Richardson  County,  Nebraska.  This  will 
was  presented  to  the  probate  court  of  Bichardson  County, 
Nebraska,  and  there  duly  probated.  A  certified  copy  of  the 
record  of  probate,  duly  authenticated,  as  required  by  our 
statute,  was  presented  to  the  district  court  of  Poweshiek 
County,  with  an  application  to  have  the  same  admitted  to 
probate  upon  the  authenticated  record  aforesaid.  The  court 
admitted  the  will  to  probate  as  a  foreign  will,  over  the  ob- 
jection of  parties  interested,  and  appeal  is  taken  to  this 
court. 

The  only  question  for  our  determination  is  whether  or 
not,  under  the  provisions  of  Section  3294,  the  will  should 
have  been  admitted  to  probate  as  the  last  will  and  testa- 
ment of  decedent. 

There  is  no  question  made  as  to  the  probate  in  Nebras- 
ka. He  had  real  estate  in  Nebraska,  and  the  Nebraska 
court  had  jurisdiction  to  probate  the  will.  There  is  ^o 
question  that  the  original  record  of  probate  in  said  court 
was  duly  authenticated  and  attested,  as  required  by  the 
laws  of  this  state.  The  determination  of  this  case  involves 
the  proper  construction  to  be  given  to  Section  3294,  its 
scope  and  purpose,  and  what  is  intended  to  be  covered  by 
it.  This  section  deals  only  with  foreign  wills,  probated  in 
the  court  of  the  domicile  of  the  testator:  that  is,  where  a 
will  has  been  duly  probated  at  the  domicile  of  the  testator, 
in  a  foreign  state,  it  may  be  admitted  to  probate  in  this 
state  as  a  foreign  will,  upon  compliance  with  the  terms  of 
the  statute. 

In  dealing  with  the  subject  of  wills,  and  in  consider- 
ing the  legal  effect  of  the  probate  thereof,  a  distinction  be- 
tween domestic  wills  and  foreign  wills  must  always  be  kept 
in  mind.  When  Section  3294  says,  "a  will  probated  in  any 
other  state  or  country  shall  be  admitted  to  probate  in  this 
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state,  without  the  notice  required  in  the  cajBe  of  domestic 
wills,"  it  means  a  will  probated  at  the  domicile  of  the  tes- 
tator in  a  foreign  state,  and  when  it  says,  ^'on  the  produc- 
tion of  a  copy  thereof  and  of  the  original  record  of  probate, 
authenticated,"  etc.,  it  means  the  production  of  a  copy  of 
the  will,  properly  probated,  at  the  domicile  of  the  testator 
in  a  foreign  state.  Wills  so  probated  may  be  admitted  in 
this  state  without  notice,  under  the  provisions  of  Section 
3294.  It  follows  that  only  such  wills  as  are  shown  to  have 
been  probated  at  the  domicile  of  the  testator  in  a  foreign 
state  are  admitted  to  probate  in  this  state,  under  the  pro- 
visions of  this  section.  Origmal  probate  may  be  had  in  any 
state  or  territory  in  which  the  testator  has  property  at  the 
time  of  his  death,  although  the  testator  was  not  domiciled 
in  that  state  at  the  time  of  his  death;  but  the  mere  produc- 
tion of  the  statutory  evidence  of  the  probate  of  a  will  in  a 
state  other  than  that  of  the  domicile  of  the  testator,  though 
he  have  property  in  that  state,  does  not  entitle  it  to  pro- 
bate in  this  state,  under  the  provisions  of  this  section.  The 
probate  of  a  will  in  a  state  other  than  the  domicile  of  the 
testator  is  strictly  a  proceeding  in,  rem,  and,  while  allow- 
able, affects  only  the  property  and  rights  in  that  property 
within  the  jurisdiction  of  that  state,  and  has  no  extraterri- 
torial force.  It  is  much  like  all  proceedings  in  rem,  in 
which  jurisdiction  is  acquired,  not  in  personam,  but  of  the 
property  alone.  A  court  in  all  proceedings  in  rem  of  neces- 
ity  determines  the  right  of  the  party  to  the  relief  prayed 
for,  but  enters  judgment  only  against  the  propierty  within 
its  jurisdiction.  A  judgment  thus  rendered  will  not  serve 
as  a  basis  for  any  proceeding  in  a  foreign  jurisdiction,  and 
no  rights  in  personami  or  in  rem  can  be  urged  under  such  a 
judgment  in  a  foreign  state.  It  is  not  binding  upon  any- 
thing except  the  property  and  rights  in  the  property  against 
which  it  operates.  _       ' 

It  follows  that  the  probate  of  a  will  in  any  state  or 
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territoi'y,  other  than  the  domicile  of  the  testator,  does  not 
serve  as  a  basis  for  the  probate  of  the  will  in  the  state  of 
the  domicile,  under  the  provisions  of  Section  3294.  It  can- 
not be  assumed  that  it  was  the  intention  of  the  legislature 
that  a  domestic  will,  the  last  will  and  testament  of  one 
domiciled  in  this  state,  can  be  probated  in  a  foreign  juris- 
diction, and  b}'  such  probate  secure  its  admission  here  as  a 
foreign  will,  without  notice.  Wills  probated  at  the  domi- 
cile of  the  testator,  and  presented  to  the  probate  courts  of 
this  state  for  probate,  are  treated  as  foreign  wills,  and  are 
admitted  to  probate  in  this  state  under  the  statutes  herein- 
before Inferred  to.  But  a  domestic  will,  admitted  to  pro- 
bate in  a  state  other  than  that  of  the  domicile,  is  not  a  for- 
eign will.  It  is  simply  a  domestic  will,  probated  in  a  for- 
eign state,  and  is  not  admissible  to  probate  in  this  state, 
under  the  provisions  of  the  statute.  If  this  were  tolerable, 
it  would  follow  logically  that,  if  one  domiciled  in  this  state 
should  die,  leaving  a  will,  this  will,  without  being  admitted 
to  probate  in  this  state,  could  be  taken  to  a  foreign  state, 
no  matter  how  far  distant  from  the  state  of  the  domicile, 
and. there  probated,  and,  by  such  probate,  bind  the  courts 
of  the  domiciliary  state,  without  notice  to  parties  inter- 
ested. The  logic  of  such  holding  would  be  that,  though 
a  person  died  domiciled  in  this  state,  with  large  prop- 
erty interests  here,  and  but  small  property  interests  in 
other  states  far  distant  from  the  state  of  his  domicile, 
his  will  might  first  be  probated  in  any  of  the  foreign 
states  in  which  he  had  property,  and  by  such  probate, 
under  Section  3294,  l)e  admitted  to  probate  in  this 
state,  without  notice  to  the  persons  adversely  interested. 
As  bearing  upon  the  question  here  under  consideration,  see 
Sturdiixmt  t?.  Neill,  27  Miss.  157,  165;  Bate  v.  Incisa,  59 
Miss.  513.    The  statute  of  Mississippi  provides: 

"Authenticated    copies   of  wills  proved   according  to 
the  laws  of  any  of  the  United  States,  or  the  territories 
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thereof,  or  any  country  out  of  the  limits  of  the  United 
States,  and  touching  or  concerning  estates  within  this  state 
[Mississippi],  may  be  o£Fered  for  and  admitted  to  probate 
in  said  courts.'^ 

In  the  Bate  case,  the  Supreme  Court  of  Mississippi 
said: 

"In  the  case  we  are  now  considering,  the  will  is  not 
such  as  the  statute  was  passed  for.  The  chancery  court 
*  *  *  did  not  have  jurisdiction  over  an  authenticated 
copy  of  it,  but  could  only  admit  to  probate  the  original  will. 
[It  appears  that  the  will  was  probated  in  the  courts  of 
Tennessee.]  ♦  ♦  ♦  gut^  if  the  record  of  the  probate 
of  the  will  in  Tennessee  had  shown  that  it  was  duly  proved 
by  the  three  attesting  witnesses  [as  required  by  the  laws  of 
Mississippi],  an  authenticated  copy  could  not  have  been 
admitted  to  probate  here,  because  the  statute  does  not  em- 
brace it." 

It  was  further  held  that  the  provisional  statute  au- 
thorizing the  admission  of  foreign  wills,  upon  presentation 
of  duly  authenticated  copies  of  the  probate  in  a  foreign 
state,  related  only  to  the  probate  of  foreign  wills  of  testa- 
tors domiciled  in  the  state  in  which  the  probate  was  had, 
and  not  to  the  probate  of  wills  made  by  persons  domiciled  in 
the  state  of  Mississippi,  probated  in  a  foreign  state.  It  was 
said: 

"This  will  was  provable  in  Tennessee,  whose  courts  had 
iurisdiction  of  it,  as  affecting  property  situated  in  that 
state;  but,  the  domicile  of  the  testatrix  being  in  Mississippi, 
her  will  must  be  proved  here  according  to  our  law,  in  order 
to  be  operative  on  property  situated  in  this  state." 

The  syllabus  of  the  case  reads : 

"An  authenticated  copy  of  the  probate  in  Tennessee 
of  a  will  whose  maker  is  domiciled  in  Mississippi,  is  not 
admissible  to  probate  in  this  state  under  Code  1871,  Sec- 
tion 1105,  so  as  to  operate  on  property  here,  although  exe 
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cuted  in  the  foreign  jurisdiction  where  the  testatrix  died, 
and  where  it  operates  on  her  property  there  situated," 

In  the  case  of  Succession  of  Chines^  45  La.  Ann.  1237, 
the  court  had  to  deal  with  a  question  very  similar  to  the 
one  here,  especially  so  far  as  the  legal  phase  of  this  case  is 
concerned.  It  seems  that  one  Myra  Clark  Oaines  died  in 
the  city  of  New  Orleans,  on  the  9th  day  of  January,  1885, 
leaving  two  wills,  one  dated  New  Orleans,  January  8,  1885, 
and  another  dated  New  Orleans,  January  5,  1885.  These 
wills  were  presented  for  probate  to  the  civil  district  court 
for  the  parish  of  Orleans.  The  will  of  January  5th  was  re- 
sisted, on  the  ground  that  it  had  been  superseded  by  the 
will  of  January  8th,  and  was  defective  in  form.  Besistance 
was  made  to  the  will  of  January  8th  on  the  ground  that 
it  was  a  forgery.  These  matters  were  tried  out  in  the  civil 
court,  resulting  in  a  finding  and,  decree  that  the  will  of 
January  8th  was  fraudulent  and  forged,  and  not  entitled  to 
probate,  and  that  the  will  of  January  5th  was  defective  in 
form,  and,  therefore,  not  entitled  to  probate,  reserving, 
however,  the  right  of  the  executors  to  propound  the  same 
for  probate  at  the  domicile  of  the  deceased.  Appeals  were 
taken  from  this.  While  these  appeals  were  pending  in  the 
Supreme  Court  of  Louisiana,  the  will  of  January  5th  was 
duly  admitted  to  probate  in  the  surrogate  court  of  Kings 
County,  New  York,  that  being  the  domicile  oi  Myra  Clark 
Gaines  at  the  time  of  her  death.  On  the  11th  day  of  Decem- 
ber, 1892,  a  certified  copy  of  the  probate  in  the  state  of  New 
York  was  submitted  to  the  civil  district  court  of  the  parish 
of  Orleans,  for  admission  to  probate.  Objections  were 
made  to  its  admission  in  the  parish  of  Orleans,  because  it 
had  been  adjudged  by  the  Orleans  probate  court  that  it 
was  not  a  valid  will,  and  not  entitled  to  probate,  and  be* 
cause  Mrs.  Gaines  did  not  die  in  the  state  of  New  York,  but 
died  domiciled  in  the  state  of  Louisiana,  and  had  no  prop- 
erty within  the  jurisdiction  of  the  surrogate  court  of  Kings  i 
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County,  New  York,  and  further,  because  the  will  waB  made 
in  Louisiana,  and  rejected  by  its  courts,  and  could,  there- 
fore, have  no  legal  efficacy  in  Louisiana,  though  admitted 
to  probate  elsewhere.  These  objections  were  sustained  by 
the  civil  district  court  of  the  parish  of  Orleans,  and  an 
appeal  taken  to  the  Supreme  Court  of  the  state.  On  ap- 
peal, 'it  was  found  affirmatively  that  Myra  Clark  Oaines 
was,  at  the  time  of  her  death,  an  actual  resident  of  and 
domiciled  in  Kings  County,  New  York,  at  the  time  of  her 
death;  that  she  was  temporarily  in  the  state  of  Louisiana; 
that,  while  temporarily  in  Louisiana,  the  will  in  question 
was  executed.  The  Supreme  Court  held  that,  when  the  sur- 
rogate court  of  Kings  County  rendered  a  decree,  admitting 
the  instrument  dated  January  5th  to  probate  as  the  last  will 
and  testament,  and  the  same  was  duly  and  legally  such,- 
that  particular  fact  must  be  taken  as  fixed  by  the  judgment, 
and  given  effect  in  the  Louisiana  court.  The  court,  in  dis- 
cussing the  case,  said : 

'^The  domicile  of  the  deceased  being  the  place  of  the 
opening  of  the  home  or  mother  succession, — the  succession 
proper, — the  court  of  that  domicile  is  unquestionably  au- 
thorized to  have  presented  to  it  an  instrument  purporting 
to  be  the  last  will  and  testament  of  the  deceased,  and,  after 
due  proceeding  and  inquiry  had,  to  determine  whether  it  be 
such  last  will,  under  the  laws  of  the  place  of  the  domicile. 
In  the  matter  before  us,  the  surrogate,  in  a  proceeding  to 
which  the  surviving  executor  and  the  legal  heirs  and  next  of 
kin  of  Mrs.  Oaines  were  parties,  had  propounded  before  his 
court  for  probate  the  will  of  the  5th  of  January,  1886,  and, 
after  hearing,  pronounced  it  the  last  will  and  testament  of 
Mrs.  Gaines,  probated  it,  and  ordered  its  execution." 

The  fourth  ground  of  opposition  assigned,  and  one 
which  was  sustained  by  the  district  court,  was  ^^that  a  will 
made  in  Louisiana  and  rejected  by  its  courts,  could  have 
no  effect  in  Louisiana,  althou^  it  may  be  admitted  to  pro- 
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bate  elsewhere.' '    The  court  said : 

'^In  maintaining  this  ground  of  opposition,  refusing 
the  application,  and  rejecting  the  will,  we  are  of  the  opin- 
ion the  court  erred.  ♦  •  ♦  The  question  before  him  was 
not  whether  the  instrument  purporting  to  be  Mrs.  Oaines' 
will  should  be  probated  here,  as  a  matter  of  original  pro- 
bate. That  had  been  once  attempted  in  his  court,  and ' 
failed,  the  court,  however,  properly  recognizing  the  right  of 
the  parties  in  interest  to  propound  it  later  for  probate  at 
the  domicile.  The  parties  in  interest  acted  upon  that  sug- 
gestion. *  •  *  When  brought  a  second  time  before  the 
civil  district  court,  the  case  was  presented  under  entirely 
different  conditions,  ♦  ♦  ♦  the  object  of  the  demami 
being  also  essentially  different.  In  the  case  at  bar,  the 
court  was  not  called  on  to  deal  directly  with  and  on  the 
instrument  as  a  matter  still  in  pais,  for  the  purpose  of  de- 
termining whether  it  was  i*eally  the  last  will  and  testa- 
ment of  the  deceased.  The  question  had  passed  on  to  and 
been  determined  by  a  court  competent  and  authorized  to  do 
so,  and  was  merged  in  the  judgment  of  that  court.  What 
the  court  was  asked  to  do  was  to  recognize  and  give  effect 
to  the  judgment  itself,  and,  as  resulting  from  that  judg- 
ment, to  recognize  and  give  effect  to  the  adjudication  made 
on  it  that  a  particular  instrument,  identified  with  and  by 
the  judgment,  was  really  the  last  will  and  testament  of 
Mrs.  Gaines,  made  and  executed  according  to  the  laws  of 
the  state  in  which  she  had  her  domicile,  at  the  time  of  its 
making  and  at  the  time  of  her  death.'- 

The  court  further  said: 

''Her  succession  was  instantly  opened  by  the  fact  of  her 
death  at  the  place  of  her  domicile.  That  result  was  totally 
independent  of  her  having  property  at  that  time  in  the 
county  of  Kings,  or  in  the  state  of  New  York.  Whether, 
when  she  died,  her  succession  was,  as  to  its  character,  a 
legal  or  a  testamentary  one,  was  a  question  necessarily  to 
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be  determined  at  the  [)]ace  of  legal  opening.  When  the 
succession  opened,  it  opened  as  a  single  and  entire  suc- 
cession. The  unity  of  succession  was  not  destroyed  by  the 
fact  that  portions  of  the  property  might  be  located  in  differ- 
ent jurisdictions,  and  in  different  states,  and  because,  from 
motives  of  public  policy,  or  the  operation  of  local  laws,  the 
property  so  situated  might  be  withdrawn  partially  or  en- 
tirely from  the  control  of  the  laws  of  the  state  of  the  domi- 
cile, or  subjected,  for  the  same  reasons,  to  special  restric-; 
tions." 

But,  if  probated  in  any  other  state  than  the  state  of 
his  domicile,  the  probate  has  no  extraterritorial  force,  and 
operates  only  upon  the  property  within  the  Jtiarisdiction  of 
the  court  so  probating,  and  an  authenticated  copy  of  such 
proceedings  in  probate,  upon  presentation  in  a  foreign 
state,  does  not  justify  the  probate  of  the  will  at  the  place  of 
domicile. 

Under  authority  and  reason,  therefore,  we  hold  that 

the  place  of  original  probate  is  the  place  of  domicile;   that 

a  pmbate  in  any  other  state  than  the  state  of  the  domicile 

2.  coNBTiTUTioMAL   ^^^  ^^^^   ^^  extraterrftorlal  force;    that 

indent '*****    such   probate  does  not  entitle  the  will  to 

claase:  foreign        j     .     •  .       j.i  x   a  *    xi        j        >   ^^ 

probate  of  do-      admissiou    in   the   state     of  the   domicile, 

even  under  the  good-faith  and  credit 
clause,  or  under  statutes  such  as  we  have  in  this  state.  We 
hold  that  the  statute  means  no  more  than  to  say  that  the 
will  of  a  nonresident,  admitted  to  probate  according  to  the 
laws  of  the  state  of  his  domicile  at  the  time  of  his  death, 
may  be  admitted  to  probate  in  this  state  upon  the  produc- 
tion of  a  duly  authenticated. copy  of  the  probate,  without 
other  proof  or  notice.  And  further,  we  hold  that  the  state 
of  the  domicile  has  original  jurisdiction  to  probate. 

This  constructioii  of  the  statute  closes  the  door  to  pos- 
sible fraud,  such  as  we  have  suggested. 

We  think  the  court  was  wrong  in  admitting  the  will  of 
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John  Longshore  to  probate  in  the  district  court  of  Powe- 
shiek County,  as  a  foreign  will,  upon  the  mere  production 
of  a  certified  copy  of  the  record  of  the  probate  in  a  foreign 
state.  We  do  assume,  for  the  purposes  of  this  contention, 
that  the  district  court  of  Richardson  County,  Nebraska,  had 
jurisdiction  to  probate  this  will.  That  jurisdiction  rested 
on  the  thought  that  he  had  property  in  the  state  of  Nebras- 
ka,  which  was  affected  by  the  will.  But  the  admission  to 
probate  there  affected  only  the  prox)erty  within  the  juris- 
diction of  that  court,  and  the  rights  of  the  parties  in  the  / 
property  within  the  jurisdiction  of  that  court.  The  right 
to  present  the  will  for  original  probate  in  this  state  is  not 
foreclosed. 

For  a  further  discussion  of  the  question  here  under  con- 
sideration, see  note  to  Tremhlay  v.  Aetna  Life  Ins.  Co,,  97 
Me.  547  (94  Am.  Bt.  521,  558) ;  also,  Sullivan  v,  Kenney. 
148  Iowa  361. 

The  case  is,  therefore,  reversed  and  remanded,  with  di- 
rections to  proceed  further  in  harmony  with  the  opinions 
herein  expressed. — Reversed  and  remanded. 

Weaver,  C.  J.,  Ladd  and  Stevens,  J  J.,  concur. 


McClurg  &  Walker,  Appellees,  v.  M.  L.  McEvoy,  Appellant. 

APPEAL  AND  EBBOB:    Befnsing  to  Compel  Election  and  to  Strike. 

1  Appeal  will  not  lie  from  a  ruling  refusing  (1)  to  compel  an 
election  between  counts  and  (2)  to  strike  a  count. 

APPEAIi  AND  EBBOB:     When  Judgment  Not  Entered  on  AppeaL 

2  Judgment  may  not  be  entered  in  the  Supreme  Court,  fol- 
lowing the  dismissal  of  an  attempted  appeal  from  an  order 
overruling  a  demurrer,  on  the  theory  that  appellant  is  then  in 
default  for  failure  to  answer,  when  the  record  reveals  an  order 
of  the  trial  court,  suspending  all  proceedings  pending  the  tt> 
tempted  appeal. 
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Appeal  from  Des  Moines  Mumcipal  Court. — ^T.  L.  Sbllbbs^ 

Judge. 

March  16,  1920. 

Defendant  appeals  from  an  order  of  the  court  over- 
ruling a  motion  to  require  plaintiff  to  elect  upon  which  of 
two  counts  of  his  petition  he  relies,  and  to  strike  Count 
2  thereof. — Affirmed, 

Chester  J.  Eller,  for  appellant. 

Casper  Schenk,  for  appellees. 

Stevens,  J. — Plaintiff,  a  copartnership,  consisting  of 
S.  0.  McClurg  and  W.  B.  Walker,  alleged,  in  their  original 
petition,  that,  on  July  7,  1919,  they  entered  into  a  written 

contract  of  agency  with  the  defendant  for 

1.  Appeal  and         the  sale  of  a  tract  of  land  in  Faribault 

ins  to  com-       County,  Minnesota,  providing  "that,  if  sec- 

P€l  €]6Cti01l  ftllQ 

to  Strike.  ond    party    should    find    a    purchaser    for 

above-described  real  estate  on  the  following 
terms,  |29,400  net  to  said  first  party,  that  said  first  party 
shall  execute  good  and  sufficient  warranty  deed  to  said  pur 
chaser,  and  furnish  abstract  showing  good  title  to  said  prop- 
erty, and  pay  second  party  commission.  Second  party  shall 
have  right  to  sell  said  land  for  more  than  the  above-men- 
tioned price  per  acre,  with  commission  of  J750  for  sale  of  the 
farm;"  that,  on  August  6th  following,  plaintiff  produced 
one  T.  J.  Garvey  as  a  purchaser,  who  signed  a  contract  in 
writing,  agreeing  to  purchase  said  real  estate  and  pay 
therefor  the  sum  of  130,000,  upon  terms  stated  in  the  peti- 
tion; but  that  defendant  refused  to  consummate  the  sale, 
or  pay  plaintiff  the  agreed  commission.  On  the  8th  day  of 
October  following,  plaintiff  filed  an  amendment  to  its  orig- 
inal petition,  alleging  that  it  also  procured  one  W.  H. 
Albee  as  a  purchaser,  who  was  ready,  able,  and  willing,  and 
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agreed  to  buy  said  land  and  pay  therefor  the  sum  of  $32;5()0« 
upon  terms  set  forth  in  said  amendment  to  the  petition. 
On  the  first  count  of  the  petition,  judgment  is  asked  for 
|600;   and  upon  the  second,  for  |750. 

Defendant  appeared,  and  filed  a  motion  in  two  divi- 
sions. In  the  first  division,  he  asked  that  plaintiff  be  I'e- 
quired  to  elect  upon  which  cotint  of  the  petition  he  relied, 
for  the  reason  that  plaintiff*  was  entitled  to  recover,  if  at 
all,  upon  but  one  count  of  the  petition.  In  the  second  divi- 
sion, he  asks  that  Count  2  of  the  petition  be  stricken  from 
the  files,  for  the  reason  that  the  allegations  thereof  are  in- 
consistent with  the  allegations  of  Count  I;  that  plaintiff 
can,  in  any  event,  recover  upon  but  one  count  of  the  peti- 
tion, and  that,  as  the  original  petition,  which  alleged  a  com- 
plete cause  of  action,  was  verified,  plaintiff  was  estopped 
from  pleading  the  matters  contained  in  said  Count  2.  Both 
motions  were  overruled,  and  defendant,  having  obtained 
an  order  staying  further  proceedings  in  the  court  below, 
appealed  therefrom. 

I.  The  first  contention  of  counsel  for  appellee  is  that 
an  appeal  does  not  He  from  the  ruling  on  the  motion  to  re- 
quire plaintiff  to  elect,  nor  from  the  ruling  on  the  motion 
to  strike,  unless  same  be  treated  as  a  demurrer.  Code  Sec- 
tion 4101,  relating  to  appeals,  provides: 

"An  appeal  may  also  be  taken  to  the  Supreme  Court 
from:  -^v^ 

"1.  An  order  made  affecting  a  substantial  right  in  an 
action,  when  such  order,  in  effect,  determines  the  action 
and  prevents  a  judgment  from  which  an  appeal  might  be 
taken ; 

"2.  A  final  order  made  in  special  actions  affecting  a 
substantial  right  therein,  or  made  on  a  summary  applica- 
tion in  an  action  after  judgment ;     •     •     • 

"4.  An  intermediate  order  involving  the  merits  or  ma- 
terially affecting  the  final  decision ;     •     •     •  >> 
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The  first  subdivision  of  Section  4101  authorises  an  ap- 
peal from  an  order  a£Fecting  a  substantial  right  which,  in 
eff^t,  determines  the  action,  but  prevents  a  judgment  from 
which  an  appeal  might  be  taken.  Subdivision  2  relates  to 
special  actions  only.  Subdivision  4,  however,  applies  to  or- 
ders involving  the  merits,  or  materially  affecting  the  final 
decision.  If  an  appeal  may  l)e  prosecuted  from  the  ruling 
complained  of,  authority  therefor  must  be  found  in  this 
provision  of  'the  statute.  In  determining  this  question,  we 
are  required  to  go  no  further  into  the  merits  than  to  deter- 
mine the  effect  of  such  ruling.  Was  the  defendant,  by  it, 
deprived  of  some  right  materially  affecting  the  final  deci- 
sion of  the  issues?  Unless  such  was  the  effect  of  the  order, 
no  right  of  appeal  exists.  The  writer  of  the  opinion  in 
Northwestern  Trad.  Co.  v.  Western  L.  ^Sf.  Ins,  Co.,  180  Iowa 
878,  following  the  prior  holding  of  the  court  in  SchoenJiofen 
Brewing  Co.  v.  CUffey,  162  Iowa  204,  and  State  v.  Des 
Moines  dtp  R.  Co.,  135  Iowa  694,  stated  the  test  of  ap- 
pealability to  be : 

"Whether  the  question  is  or  will  be  inherent  in  the 
final  judgment,  and  may  be  presented  on  appeal  from  that 
judgment.  If  the  ruling  is  of  such  a  nature  and  affects 
rights  in  such  a  manner  that  they  cannot  be  protected  by 
appeal  from  the  final  judgment,  then  an  appeal  will  lie. 
But  if  the  question  involved  will  inhere  in  the  final  judg- 
ment,  and  can  be  presented  in  an  appeal  from  that  judg- 
ment, it  will  be  treated  as  an  interlocutory  order,  review 
of  which  can  only  be  had  upon  the  general  appeal.  We  say. 
in  State  v.  Des  Moines  City  R.  Co.,  135  Iowa  694,  at  717: 
^Ordinarily,  every  substantial  right  of  the  parties  can  be  ef- 
fectually protected  by  preserving  a  proper  record,  and  pre- 
senting the  questions  thus  saved,  upon  appeal  from  final 
judgment'  ^ 

Counsel  for  plaintiff,  in  his  written  and  oral  arguments, 
claims  the  right  to  recover  upon  but  one  count  of  his  peti- 
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tion.    The  purpose  of  pleading  the  cause  of  action  in  two 

counts  is  manifest    An  appeal  may  be  tak- 

2.  AppBAL  AND        en  from  a  judgment  ux>on  either  or  both 

Judgment  not      counts  of  the  petition,  if  the  court,  in  sub- 
entered  on  ftp- 

1^1-  mitting  the  i&sues,  should  allow  recovery 

upon  both  counts  thereof.  By  preserving 
proper  exceptions  to  an  adverse  ruling  upon  a  motion  to  di- 
rect a  verdict,  or  to  the  refusal  of  the  court  to  give  proper 
requested  instructions,  or  perhaps  by  motion  m  arrest,  all 
errors  in  such  rulings  may  be  reviewed  upon  appeal.  We 
see  no  way  in  which  the  issues  could  be  submitted  to  the 
jury  so  as  to  deprive  defendant  of  the  right  and  opportuni- 
ty to  have  every  prejudicial  ruling  reviewed  upon  appeal. 

Applying  the  test  above  stated,  we  must  hold  that  no 
right  of  defendant  "involving  the  merits  or  materially  af- 
fecting the  final  decision"  was  lost  by  the  order  of  the 
court  overruling  the  motion  to  require  plainjiff  to  elect 
and  to  strike,  and  that,  if  the  ruling  was  erroneous,  it  may, 
by  preserving  proper  exceptions  to  (be  further  rulings  of 
the  court,  be  reviewed  ui>on  appeal  from  the  final  judgment ; 
and  hence  no  decision  upon  the  merits  of  the  motion  may  be 
had  upon  this  appeal,  unless  upon  the  second  division  there; 
of,  treated  as  a  demurrer. 

Counsel  for  appellant  has  not,  in  argument,  treated  the 
motion  as  a  demurrer;  but  counsel  for  appellee  contends 
that  it  is,  to  all  intents  and  purposes,  a  demurrer,  and  that, 
as  defendant  has  not  answered,  he  is  in  default,  and  there- 
fore appellee  demands  judgment  in  this  court.  Were  we  to 
treat  the  motion  as  a  demurrer,  and  hold  that  same  was 
properly  overruled,  no  judgment  would  be  entered  at  this 
time.  Defendant  is  not  in  default  in  the  court  below.  An 
order  was  issneil  bv  the  court,  Jitaying  further  proceedin^j^s, 
pending   the  ap|)eal.     We  hold,   however,   that   an   appeal 


Mar.  1920]     Munn  v.  Independent  Sen.  Dist.  757 

does  not  lie  from  the  order  of  the  court  overruling  defend- 
ant's motion,  and  same  is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


G.  W.  Munn  et  al.,  Appellants,  v.  Independent  SiniooL  Dis- 
trict OP  Jefpbrson  et  al.,  Appellees. 

SOHOOLS  AND  SCHOOL  DI8TBI0TS:  Selection  of  ScbooUiouse 
1  Site— Vote  of  Electors — ^Effect.  A  majority  vote  of  school  elec- 
tors, cast  in  connection  with  a  defeated  bond  proposition,  in 
favor  of  retaining  an  old  schoolhouse  site,  and  personal  pledges 
of  divers  directors  to  ahide  by  such  vote,  do  not  deprive  the 
directors  of  their  statute-given  power,  on  a  subsequent  voting 
of  bonds,  to  select  a  new  site  and  employ  the  proceeds  of  the 
.  bonds  thereon. 

SOHOOLS  AND  SCHOOL  DISTRICTS:     Selection  of  Schoolhouse 
2,  3  Sites — ^Review  by  Court.    Selections  of  schoolhouse  sites  are  non- 
reviewable  by  the  courts,  so  long  as  the  directors  act  within 
*"^their  statute-given  powers. 

APPEAL   AND   EBBOB:      Beview— Nonentertainable    Assignment 
4    An  affirmance  of  a  ruling  dissolving  a  temporary  injunction  be- 
comes the  law  of  the  case,  and  precludes  the  consideration  of 
an  assignment  of  error  based  thereon,  in  an  appeal  from  the 
final  order  denying  a  permanent  injunction. 

INJUKCTIOK:     Futile  Injunction.     An  injunction  will  be  denied 
6    when  the  very  thing  sought  to  be  prevented  is  an  accomplished 
fact.    So  held  where  it  was  sought  to  prevent  the  buUding  of 
a  schoolhouse  on  a  named  site,  and  the  building  had  been  al- 
ready built  thereon. 

CONSTITTJTIONAL  LAW:  Classiflcation  and  Due  Process — ^Varia- 
6    tion  in  Condemnation  of  Property.    The  assembly  may  validly 

provide  different  courses  of  procedure  for  the  condemnation  of 

private  property  (1)  by  school  districts  and  (2)  by  railways. 

So  held  where  the  difference  was  in  the  obligation  to  take  and 
/-   pay  for  the  land,  and  in  the  assessment  of  costs  and  attorney 

fees. 
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Appeal  froni  Oreene  District  Court. — ^M.  E.  Hutchisok, 

Judge. 

March  16,  1920. 

The  Independent  School  District  of  Jefferson  under- 
took the  erection  of  a  new  high  school  building,  and  bonds 
were  voted  and  issued  for  that  purpose.  A  controversy 
arose  over  the  location  of  the  site  for  such  building,  and 
in  that  controversy  this  litigation  had  its  origin.  One  fac- 
tion of  the  citizens  of  the  district  favored  the  site  of  the  old 
building,  while  others  favored  the  selection  of  a  new  site. 
At  the  time  this  suit  was  begun,  in  May,  1917,  the  board  of 
directors  had  decided  in  favor  of  a  new  location,  and  had 
begun  proceedings  to  condemn  for  that  purpose  certain 
grounds  known  in  the  record  as  Block  .34.  Thereupon,  this 
action  was  begun  by  several  residents  and  taxpayers  to  en- 
join the  condemnation  proceedings,  and  for  temporary  and 
permanent  injunction  restraining  the  district  and  its  board 
of  directors  from  locating  the  new  building  at  any  place 
other  than  the  site  of  the  old  one,  or  ground  immediately 
adjoining.  A  temporary  injunction  was  issued,  «as  prayed, 
but,  within  a  few  days  thereafter,  the  court  vacated  and 
dissolved  the  writ,  on  motion  of  the  defendants.  From  such 
order  plaintiffs  appealed  to  this  court,  and  applied  for  an 
order  staying  proceedings  and  continuing  the  injunction  in 
force,  pending  the  disposition  of  said  appeal.  The  applica- 
tion was  denied,  and  the  order  of  the  district  court  dissolv- 
ing the  injunction  was  affirmed.  The  issues  joined  between 
the  parties  were  thereafter  tried  to  the  district  court, 
which,  after  a  full  hearing  upon  the  merits  of  the  case, 
found  for  the  defendants,  denied  the  prayer  for  an  injunc- 
tion, and  dismissed  the  petition.  From  that  decree,  appeal 
has  been  taken  by  four  of  the  ten  plaintiffs,  and  it  is  this 
appeal  which  now  calls  for  our  consideration.     The  facts. 
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«o  far  as  they  may  be  neoeesary  to  a  decision,  are  stated  in 
the  opinion. — Affirmed. 

Senneff,  BHss  d  Wit  we*-,  J.  A.  Henderson,  and  T.  A. 
Mugan,  for  appellants. 

E,  G,  OraMm,  Chwch  d  McCulley,  and  Howard  d 
Bayers,  for  appellees. 

Weaver,  C.  J. — It  is  quite  impossible  to  state  this  ca«e 

with  anything  like  the  fullness  of  detail  which  marks  its 

presentation  by  counsel,  and  keep  our  opinion  within  its 

reasonable  limit  of  space.     The  abstracts 
1.  Schools  amd 
SCHOOL  D18-        contain  about  450  printed  pages,  and  the 

hoQMtite:^te    *i^'g"D^^iits  of  couusel  are  equally  volumi- 
effecir^"*         nou«.    Appellants'  "statement  of  facts"  con 

tains  366  distinct  paragraphs.  The  assign- 
ment of  error  upon  rulings  of  the  trial  court  are  27  in  num- 
ber, and  to  these  are  added  other  alleged  errors  committed 
by  this  court  in  disposing  of  plaintitiV  appeaK  from  the 
dissolution  of  the  temporary  injunction.  All  this  is  fol 
lowed  by  appellees'  motion  to  dismiss  the  present  appeal, 
which  fills  28  closely  filled  typewritten  pages. 

Such  a  record  compels  us  to  select  for  specific  mention 
and  discussion  only  those  facts  and  legal  propositions  which 
appear  to  us  of  controlling  importance  and  necessary  to  our 
understanding  of  the  essential  issues  presented. 

I.  It  is  proper  at  the  outset  to  expand  the  prelimi- 
nary statement  of  facts  by  adding  thereto  the  following, 
concerning  most  of  which  there  is  no  dispute: 

(1)  At  an  election  held  on  March  29,  1915,  there  wei*^ 
submitted  to  the  voters  of  the  Independent  District  of  Jeff 
erson  two  propositions,  as  follows : 

(a)  The  first  question  was  upon  issuance  of  bonds  of 
the  district  in  the  sum  of  f 60,000,  "for  the  purpose  of  con- 
structing and  equipping  a  new  schoolhouse." 
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(b)  The  ballot  upon  the  second  question  was  in  the 
following  form : 

'^  □  I  favor  the  present  site;  meaning  the  present  school 
grounds  or  ground  adjacent  thereto." 

"  r-j  I  favor  some  other  site  away  from  the  present  school 
site  to  be  selected  by  the  board." 

This  election  resulted  in  the  defeat  of  the  bonding  prop- 
osition, while  a  very  considerable  majority  of  the  voters 
indicated  their  preference  for  the  old  site. 

(2)  Thereafter,  on  May  26,  1915,  a  second  election  was 
held,  on  the  question  of  issuing  bonds  to  the  amount  of 
$70,000,  "for  the  purpose  of  constructing  and  equipjiing  a 
new  schoolhouse,"  and  the  proposition  was  carried  by  a  sub- 
stantial majority.  No  vote  was  taken  at  this  election  upon 
the  choice  of  location  for  the  new  building. 

(3)  Owing  to  some  irregularity  in  the  last-mentioned 
election,  the  bonds  authorized  could  not  be  marketed,  and 
a  third  election  was  held  on  May  29,  1916,  at  which  a  prop- 
osition fo>  a  bond  issue  of  f 80,000  was  submitted,  and  car- 
ried by  a  large  majority.  There  was  no  attempt  at  this' 
election  to  vote  upon  a  choice  of  site  for  the  building.  It 
appears,  however,  that  the  subject  of  the  location  of  the 
proposed  building  was  a  matter  of  much  discussion,  pend- 
ing the  call  for  the  second  election,  and  that  four  of  the 
five  members  of  the  board  signed  a  statement  or  circular  for 
public  distribution,  to  the  effect  that  they  felt  bound  by 
the  vote  at  the  first  election,  and  that,  if  the  bond  issue  was 
carried,  said  directors  would  locate  the  building  on  the  site 
so  designated.  In  the  campaign  preceding  the  third  elec- 
tion, the  subject  of  locating  the-  site  of  the  proposed  build- 
ing was,  perhaps,  less  prominent,  but  was  still  the  subject  of 
public  discussion;  and,  for  the  purposes  of  the  appeal,  it 
may  be  conceded  that  the  directors,  or  some  of  them,  re- 
peated or  renewed  their  expression  of  purpose  to  adhere  to 
the  choice  of  the  old  sit)?. 
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Jt  is  not  disputed  that,  at  all  times,  all  parties  to  the 
controverKy  conceded  that,  if  the  old  site  was  to  be  retained, 
additional  grounds  bordering  thereon  were  essential  to  its 
use  for  that  purpose. 

(4)  When  the  bond  issue* was  finally  settled,  the  direc- 
tors, in  apparent  good  faith,  sought  to  obtain  title  to  the 
additional  grounds  deemed  necessary  to  make  the  old  site 
suitable  for  the  location  of  the  new  building,  and  to  that 
end  contracted  for  the  purchase  of  one  tract,  and  began  pro- 
ceedings to  condemn  another.  The  situation  then  became 
complicated  by  litigation  involving  the  right  of  the  district 
to  condemn  the  property  last  mentioned,  and  by  the  act  of 
the  owner  of  another  desired  tract  in  refusing  to  carry  out 
his  contract  t6,tonyey  it,  thus  necessitating  a  suit  to  en- 
force his  specific  performance.  About  this  time,  new  pub- 
lic interest  in  the  question  was  excited  by  an  offer  by  Cap- 
tain Head,  a  citizen  of  Jefferson,  to  convey  to  the  Independ- 
ent District  a  site  of  5  acres  of  land  for  the  schoolhouse, 
and  to  dedicate  an  adjacent  tract  of  10  acres  as  a  park, 
without  cost  or  other  consideration,  except  the  location  of 
the  schoolhouse  on  the  5-acre  tract.  This  discussion  ma- 
terialized in  a  petition  to  the  directors,  signed  by  over  700 
citizens  and  voters  of  the  Independent  District,  constitut- 
ing a  decided  majority  of  the  voters,  asking  the  board  to 
consider  the  question  of  abandoning  the  old  site  and  accept 
ing  the  offer  of  Captain  Head.  A  largely  attended  public 
meeting'  was  also  held,  to  induce  the  board  to  change  the 
location  from  the  old  site.  The  board  having  declined  to 
SO  act,  and  having  indicated  its  purpose  to  retain  the  old 
site,  certain  citizens  and  taxpayers  of  the  district  appealed 
from  its  decision  regarding  the  location  of  the  new  build- 
ing, to  the  county  superintendent  of  schools. 

'  Trial  of  said  appeal  before  the  superintendent  waa  be- 
gun; but,  before  its  conclusion,  the  board  of  directors  and 
the  appellants  in  that  proceeding  entered  into  a  written 
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ted  to  its  discretion  by  the  statute  is  re- 

2.  Schools  and      viewable  only  upon  appeal  to  the  county  su- 

TRicTs:  seiec-     perintendeut  of  schools,  and  thence  to  the 

tion  of  school- 
bom  lites :        state  superintendent  of  public  insti-uction ; 

court.  and,  in  the  absence  of  some  showing  that 

the  board  has  clearly  exceeded  its  statutory 
jurisdiction  and  authority,  the  courts  will  not  attempt  to 
control  its  action,  by  injunction  or  otherwise.  Jwrnei  v, 
Oettinger,  123  Iowa  199 :  Douhet  v.  Board  of  Directors,  135 
Iowa  95 ;  Kinney  v.  Howard,  133  Iowa  94 ;  Vance  i?.  Dis- 
trict Toumship,  23  Iowa  408 ;  Crawford  v.  School  Twp,,  182 
Iowa  1324.  The  determination  of  the  board  of  directors  in 
this  case  to  place  the  new  building  upon  Block  34  was  not 
appealed  from  by  the  plaintiffs,  or  by  any  of  them,  or  by 
any  other  person;  and,  for  the  reasons  above  stated,  this 
action  to  enjoin  the  purchase  of  the  site  or  use  of  the  bond 
fund  cannot  be  maintained  by  the  court,  unless  there  be 
alleged  and  shown  some  valid  reason  or  ground  for  declar- 
ing t^e  act  of  the  board  whofly  unauthorized. 

Stated  as  briefly  as  practicable,  the  position  of  the  ap- 
pellants is  that  the  bonds  for  building  the  schoolhouse  were 
voted  by  the  district  upon  the  express  and  implied  pledge 
or  promise  of  the  directors  to  make  use  of  the  old  site,  and 
that  the  board  thereby  became  legally  and  equitably  bound 
to  place  the  building  there,  and  not  elsewhere.  Referring 
to  this  phase  of  the  cajse,  the  trial  court,  in  dismissing  the 
plaintiffs'  petition,  stated  its  finding:  that  while  the  ques- 
tion of  voting  the  bonds  was  still  before  the  people  of  the 
district,  the  members  of  the  board  did  make  public  promise 
or  statement  of  their  purpose  to  build  upon  the  old  site,  and 
that  such  was,  at  that  time,  the  wish  or  preference  of  a  ma- 
jority of  the  voters.  The  court  further  stated  its  opinion 
that  good  faith  upon  part  of  the  directors  required  them  to 
make  an  honest  and  reasonable  effort  to  locate  the  building 
on  the  old  site,  or  on  lands  adjacent  thereto,  but  that  such 
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-obligation  did  not  deprive  them  of  the  power  and  discretion 
given  them  by  law  to  select  or  adopt  another  site,  if,  upon 
making  such  honest  and  reasonable  effort,  the  performance 
of  their  pledge  was  found-impossible  or  impracticable.  Pro- 
ceeding  upon  such  theory,  the  court  stated  its  conclusion  as 
follows : 

^'I  believe,  from  the  evidence  in  this  case,  that  the  de- 
fendant board  did  make  such  effort  to  carry  out  these  pledg- 
es which  had  been  made  to  the  voters,  and  that  its  failure 
to  secure  such  a  location  is  due  to  no  fault  of  the  board, 
which  found  itself  in  a  position  where  such  selection  could 
not  be  made  and  adhered  to,  with  any  reasonable  prospect 
of  success.  The  action  of  the  board  in  selecting  the  site 
here  complained  of  was  not  taken  in  bad  faith,  but  was 
prompted  by  a  desire  to  provide  the  school  building  of  ' 
which  the  school  district  was  greatly  in  need,  under  cir- 
cumstances which  seemed  to  make  any  other  solution  of  the 
problem  impossible." 

It  appears  to  have  been  taken  for  granted  from  the 
outset,  by  all  concerned,  that  the  old  site,  as  it  then  exist- 
ed, was  inadequate  for  the  purposes  of  a  new  and  enlarged 
building,  and  that,  if  it  were  utilized  for  that  purpose,  other 
and  additional  adjacent  ground  would  have  to  be  procured. 
The  record  fairly  shows  that,  when  the  bond  proposition 
was  finally  adopted  by  the  district,  the  board  did  proceed 
with  an  apparently  diligent  and  earnest  effort  to  secure  the 
additional  grounds  so  needed,  ^nd  became  involved  in  liti- 
gation which  promised  indefinite  delay  in  securing  the  neces- 
sary title.  In  the  presence  of  this  complication,  and  the 
oflter  of  other  alleged  desirable  sites,  it  is  further  quite  evi- 
dent that  public  sentiment,  an  ever  uncertain  and  fickle  ele- 
ment in  human  affairs,  veered  from  the  choice  of  the  old 
site,  and  found  expression  in  a  petition  to  the  board,  signed 
by  more  than  three  fourths  of  the  voters  of  the  district,  ask- 
ing that  the  choice  of  another  site  be  considered.    Still  feel- 
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ing  bound  by  their  pledges,  the  directors  adhered  to  the 
old  site  until  their  decision  was  appealed  from,  and  the 
stipulation  already  mentioned,  referring  the  dispute  to  the 
state  superintendent,  was  entered  nito,  with  the  result  here- 
inbefore mentioned. 

The  district  was  in  sore  need  of  a  schoolhouse.  The 
old  building  had  been  condemned,  as  unfit  for  use.  It  was 
unwise,  if  not  unlawful,  to  expend  the  money  of  the  district 
in  constructing  a  building  upon  grounds  to  which  title  had 
not  yet  been  obtained,  and  there  was  no  immediate  or  cer- 
tain prospect  of  obtaining  it.  The  board  was  charged  with 
the  duty,  as  well  as  the  power,  to  provide  a  site  for  the 
building,  a  i)Ower  of  which  it  could  not  divest  itself,  and  a 
duty  to  the  district  which  it  could  not  properly  refuse  to 
perform.  Having  encountered  an  obstacle  to  the  use  of  the 
old  site  which  could  not  be  promptly  and  effectively  re- 
moved, we  agree  with  the  trial  court  that  the  directors  can 
not  be  charged  with  having  exceeded  their  statutory  power, 
in  locating  the  building  upon  other  convenient  grounds. 
That,  in  so  doing,  they  succeeded  in  finding  the  best  way 
out  of  the  factional  quarrel  which  had  disturbed  the  har- 
mony of  the  district,  appears  to  be  demonstrated  by  the 
cheerful  acquiescence  of  their  constituents  generally  in  the 
construction  of  the  building  upon  Block  84;  a  fact  which 
is  made  apparent  by  the  circumstance  already  mentioned, 
that,  in  two  successive  elections,  held  since  the  choice  of 
that  site,  the  voters  have  approved  the  issue  of  additional 
bonds  to  the  amount  of  f95,000,  to  carry  the  work  to  com- 
pletion. 

In  affirming  the  conclusion  of  the  trial  court,  we  do  not 
wish  to  be  understood  as  deciding  that  the  vote  cast  for 
the  choire  of  site  at  the  first  election,  held  in  1915,  at  which 
the  proposed  bond  issue  was  defeated,  was  of  any  l^al  force 
or  binding  effect  to  control  the  action  of  the  directors  in  the 
matter  of  selecting  a  site  after  the  third  election  in  1916,  at 
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which  the  bond  issue  of  |80,000  was  carried,  without  any 
accompanying  vote  upon  the  question  of  site.  The  original 
vote  in  1915  and  subsequent  statements  and  pledges  by  the 
individual  directors  may  very  properly  have  been  p^arded 
by  them  as  imposing  a  moml  obligation  to  do  what  was  rea- 
sonably possible  to  retain  the  old  site;  but  we  are  not  pre- 
pared to  hold  that  they  were  thereby  shorn  of  their  au- 
thority, when  acting  in  their  official  capacity,  to  select  a 
suitable  site  for  the  building,  according  to  their  best  judg- 
ment, honestly  exercised  in  the  public  interest. 

The  caae  of  Rodgers  v.  Independent  School  Dist.,  100 
Iowa  317,  on  which  appellants  largely  rely,  is  not  control- 
ling here.  In  that  case,  the  l>oard  of  directors  submitted  to 
the  people  the  question  of  a  proposed  bond  issue.  Contro- 
versy had  arisen  between  advocates  of  building  on  the  old 
site,  and  others  desiring  a  change ;  and  the  bond  issue  had 
been  defeated.  Another  election  was  then  called,  in  the 
notice  of  which  the  people  were  advised  that  the  qu^tion 
would  be  for  the  issue  of  bonds  ^^to  build  a  schoolhouse  on 
old  site;"  and,  at  the  election,  the  ballot  upon  its  face  ex- 
pressly declared  that  the  question  to  be  decided  was  on  the 
"issuing  of  bonds  for  f  12,500,  to  build  sch(x>lhouse  on  old 
site,"  and  this  proposition  was  carried.  In  view  of  such 
showing,  it  was  held  by  this  court  that  the  proceeds  of  the 
bonds  could  not  lawfully  be  diverted  to  the  building  of  a 
schoolhouse  on  another  site — a  decision  the  correctness  of 
which  may  here  be  conceded;  but  the  case  before  us  pre- 
sents a  very  different  situation.  The  only  vote  taken  by  the 
electors  of  Jefferson  on  the  subject  of  a  site  foi  the  projwsed 
schoolhouse  was  at  the  one  held  in  March,  1915,  when  the 
building  project  was  defeated.  At  the  later  elections,  the 
question  of  site  was  not  voted  upon,  nor  was  the  use  of  the 
funds  to  be  derived  from  the  bond  issue  in  any  manner 
limited  to  the  old  site,  in  the  call  or  notice  or  form  of  ballot 
for  such  elections.     There  "Were  no  conditions  attached  t<t 
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the  bond  issue,  save  such  as  are  to  be  implied  from  the 
purpose  for  which  they  are  authorized  by  statute.  Indeed, 
it  is  to  be  said  that,  at  the  election  which  authorized  the 
bond  issue  of  |80,000,  the  necessity  of  expending  money  for 
either  a  new  site  or  an  enlarged  old  site  was  expressly  rec- 
ognized in  the  form  of  the  question  prepared  and  submit- 
ted for  the  use  of  the  voters,  which  reads  as  follows : 

"Shall  the  Independent  School  District  of  Jefferson,  in 
the  county  of  Greene,  state  of  Iowa,  issue  bonds  not  to  ex- 
ceed eighty  thousand  dollars  (|80,000.00)  for  the  purpose 
of  constructing  and  equipping  a  new  schoolhouse  and  jn'o- 
curing  a  site  therefor  r' 

This  is  not  only  consistent  with  the  unrestricted  exer- 1 
cise  by  the  board  of  directors  of  all  their  statutory  authori- 
ty and  discretion  in  the  matter  of  selecting  a  site  for  the 
schoolhouee,  but  is  quite  inconsistent  with  the  assertion  that 
it  had,  in  some  unofficial  manner,  abdicated  Its  authority. 

III.  Counsel  for  appellants  argue  at  considerable 
length  that  the  act  of  the  state  superintendent  of  public 
instruction,  with  reference  to  the  selection  of  Block  lU  as 

a  site  for  the  schoolhouse,  was  without  au- 
8.  Schools  and       thority  of  law. 
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non^ot'  Bcbooi-  Under  the  record,  we  think  it  quite  im- 

view*bj  oaoptT    material   whether  the  superintendent  had 

any  controlling  authority  in  the  matter. 
The  material  inquiry,  as  already  said,  is  whether  the  board 
of  directors  exceeded  its  jurisdiction  and  authority  in  se- 
lecting the  site,  or  in  adopting  the  site  recommended  by  the 
superintendent.  We  think  it  unijecessary  to  inquire  or  de- 
cide whether  the  action  of  the  superintendent  was  author- 
ized. If  his  action  in  the  premises  was  valid,  the  board  did 
not  exceed  its  power  in  acting  upon  it.  If  his  action  was 
invalid,  the  board's  selection  of  the  site  was  still  within 
the  scope  of  its  own  discretion  and  authority.  Its  decision, 
as  we  have  seen,  not  being  in  excess  of  the  power  conferred 
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upon  ity  and  not  having  been  appealed  from,  cannot  be  con- 
trolled by  injunction. 

IV.    Many  assignments  of  error  are  directed  against 
the  ruling  of  the  trial  courts  dissolving  the  temporary  in- 
junction.   As  the  plaintiffs  took  their  exception  to  that  or- 
der, and  appealed  therefrom,  with  the  result 

4.  AppBAL  AND  that  8uch  ruHng  was  affirmed,  the  question 
noo-entertain-  sought  to  be  raised  IS  no  longer  an  open 
mtnt  one,  and  the  decision  so  made  is,  to  tiiat 

extent,  the  law  of  the  case.  Indeed,  it  is 
quite  difficult  to  understand  what  material  question  said 
adjudication  leaves  in  the  case.  The  substance  of  the 
relief  demanded  is  an  injunction  against  the  acquire- 
ment and  use  of  Block  34  as  the  site  of  the  schools 
house,  and  against  the  appropriation  of  the  bond  fund  of 
the  district  for  the  building  of  a  schoolhouse  elsewhere  than 
on  the  old  site.  To  that  end,  plaintiffs  presumably  made 
their  best  possible  showing  of  alleged  facts  in  their  petition 
and  application  for  a  temporary  injunction.    In  dissolving 

such  injunction,   the  trial  court  and  this 

5.  iNjDKCTioN :       court  necessarily  held  that  the  alleged  facts, 

futile  Injnne^  0-7 

tion.  even  if  established  by  proof,  were  insuflScient 

to  justify  equitable  interference,  and,  by  va- 
cating the  injunctions,  left  the  district  and  its  directors  at 
liberty  to  proceed  with  the  acquirement  of  the  title  to  the 
new  site  and  the  construction  of  the  building  thereon^  and  to 
appropriate  thereto  the  proceeds  of  the  bonds ;  all  of  which, 
the  evidence  tends  to  show,  has,  in  fact,  been  done.  The  es- 
sential thing  against  which  the  plaintiffs  sought  to  use  the 
injunctive  power  of  the  court  is  now  an  accomplished  fact. 
The  money  has  been  expended,  the  schoolhouse  has  been 
constructed,  and,  we  may  presume,  is  now  in  actual  occu- 
pancy and  use  by  the  district  for  school  purposes.  To 
grant  an  injunction  at  this  time  would  be  an  idle  ceremony. 

Vol.  188  I  a. — 49 
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aa  the  decree  and  writ  would  have  nothing  upon  which  to 
operate. 

V.    One  of  the  plainti£Fs,  Anna  Mugan,  claims  to  have 
owned  an  interest  in  one  of  the  lots  in  Block  34  which  the 
district  undertook  to  condemn  for  the  new  site,  and  she  al- 
lies that  the  proceedings  were  void,  be- 
e.  coMSTiTUTioM-     cause  the  statute  under  which  the  condem- 
■iflcation  and     nation  was  had  is  unconstitutional.     The 

due  procMs: 

Tariation  in        statute  referred  to  was  enacted  by  the  thir- 
of  property.        ty-seventh  general  assembly,  as  a  substitute 

for  Section  2814,  Code  Supplement,  1913, 
and  is  said  to  be  void  because  it  violates  the  constitutional 
guaranty  of  due  process  of  law,  in  that,  while  providing  for 
an  appeal  to  the  district  court  from  the  award  of  damages, 
it  tmjKMsies  no  obligation  upon  the  district  to  take  and  pay 
for  the  land,  and  does  not  provide  for  assessing  costs  and 
attorneys'  fees  against  the  district,  as  is  done  under  the 
statute  providing  for  the  ecercise  of  the  right  of  eminent  do- 
main for  works  of  internal  improvement.  The  argument  of 
counsel  in  support  of  this  position  is,  in  effect,  that  the  dis- 
tinction made  by  the  statute  between  proceedings  for  con- 
demnation for  works  of  internal  improvement  generally, 
and  proceedings  for  condemnation  of  schoolhouse  sites,  is 
an  unreasonable  and  arbitrary  discrimination,  which  con- 
travenes the  constitutional  rule. 

We  are  not  persuaded  that  the  distinction  is  either  un- 
natural or  arbitrary.  To  constitute  a  violation  of  the  con- 
stitutional provisions  in  this  respect,  the  unreasonable  char- 
acter of  the  discrimination  must  clearly  appear.  It  is  u' 
enough  that  it  may  seem  to  the  court  unwise  or  unnecessary, 
but  its  arbitrary  character  must  admit  of  no  reasonable 
doubt.  Hunter  v.  Coif  cud  Cons,  Coal  Co.,  175  Iowa  245,  288 ; 
McLean  v.  Arkansas,  211  U.  S.  539,  547 ;  State  v.  McOuire, 
183  Iowa  927. 

There  is  a  manifest  distinction  between  the  esercise 
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of  the  right  of  eminent  domain  by  a  school  district  for 
school  purposes,  solely  in  the  public  interest,  and  the  exer- 
cise of  the  same  power  by  a  railway  company  for  its  right 
of  way,  or  by  a  mill  owner,  to  acquire  the  right  to  flood 
adjacent  land  by  the  erection  of  a  mill  dam,  to  promote  an 
interest  which  is  only  quasi  public;  and  if  the  legislature, 
recognizing  such  distinctions,  provides  distinctive  method«« 
of  condemnation,  there  is  no  infraction  of  the  property  own- 
er's constitutional  rights.  So  far  as  appears,  the  plaintiff 
Mugan  was  duly  notified  of  the  condemnation  proceedings, 
and,  if  there  waa  any  error  or  irregularity  therein,  she  had 
her  remedy  by  appeal. 

It  is  argued  that  the  statute  here  in  question  was  enact- 
ed by  the  legislature  at  the  instance  or  by  the  management 
of  counsel  for  appellees,  to  facilitate  the  purpose  of  the  dis- 
trict or  of  its  board  of  directors  in  the  selection  of  the  new 
site  for  the  school  building.  This  is  a  question  which  in  no 
manner  affects  the  merits  of  the  case.  The  enactment  of  the 
statute  was  clearly  within  the  power  of  the  general  assem- 
bly, and  the  motives  of  the  legislators  and  the  reasons  or 
arguments  leading  them  to  such  action  are  not  a  matter  in- 
to which  we  can  properly  inquire. 

Further  discussion  of  the  case  is  unnecessary.  For  the 
reasons  hereinbefore  stated,  we  are  satisfied  that  the  board 
of  directors  of  the  defendant  district  did  not  exceed  its 
jurisdiction  and  authority  in  fixing  the  site  of  the  new 
schoolhouse,  nor  in  appropriating  the  proceeds  of  the.  bond 
issue  for  the  erection  of  the  building  on  the  site  so  fixed. 
The  equities  are  with  the  appellees,  and  the  decree  of  the 
district  court  dismissing  the  bill  is — Affirmed. 

Evans,  Gaynor,  Preston,  and  Salinger,  J  J.,  concur. 
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N.  B.  Shaffer,  Appellant,  vf  C.  F.  Morgan,  Appellee. 

JUDGMENT:  DefatUt— Koii-Specific  AlBdavlt  of  Mtoit.  AffldavitB 
of  merits  in  applications  to  set  aside  defaults,  should  speciflcally 
recite  the  defensive  facts.  A  general  statement  that  the  one 
in  default  "has  a  meritorious  defense"  is  quite  insufficient 

Appeal  froni  Polk  District  Court. — Qborob  A.  Wilson, 

Judge. 

March  16,  1920. 

Appeal  from  the  action  of  the  court  in  setting  aside  a 
default.  Opinion  states  the  facts.  Plaintiff  appeals. — Re- 
versed, 

Bra/nyiner^  Seevers  d  Hurlhurtf  for  appellant. 

Miller,  Parker,  Riley  d  Stewart,  for  appellee. 

Gaynor,  J. — This  is  an  appeal  from  tlfe  action  of  the  dis- 
trict court  of  Polk  County  in  setting  aside  a  default  and 
judgment  entered  on  the  4th  day  of  September,  1919.  The 
original  notice  was  duly  served  upon  the  defendant  on  the 
11th  day  of  July,  1919,  in  Polk  County,  notifying  the  de- 
fendant that,  unless  he  appeared  in  the  district  court  of 
Polk  County  on  or  before  noon  of  the  second  day  of  the 
September  term  of  said  court,  default  would  be  entered 
against  •  him,  and  judgment  rendered  thereon.  The  Sep- 
tember term  convened  on  the  2d  day  of  September,  1919. 
The  default  and  judgment  were  entered  on  the  4th  day  of 
September,  1919.  The  defendant  did  not  appear  until  after 
judgment  and  default  were  entered,  on  the  4th  day  of  Sep- 
tember, 1919.  On  that  day,  he  filed  a  motion  to  set  aside 
the  default  and  judgment,  and  based  his  right  to  have  the 
default  set  aside  on  facts  disclosed  in  two  affidavits,  one 
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by  Glenn  L.  Tidrick,  and  one  by  the  defendant  himself. 
These  affidavits  are  as  follows: 

"I,  Glenn  L.  Tidrick,  being  first  duly  sworn,  on  oath 
depose  and  say  that  I  reside  in  Des  Moines,  Iowa;  am'' as- 
sistant secretary  of  the  Horticultural  Insurance  Company, 
with  offices  in  the  S.  &  L.  Building,  in  Des  Moines,  with 
which  company  C.  P.  Morgan  is  associated  as  chief  ad- 
juster; that  Mr.  Morgan  is  compelled  to  spend  the  major 
part  of  his  time  traveling  about  the  state  of  Iowa ;  that,  on 
Monday  morning,  September  1,  1919,  the  same  being  Labor 
Day,  Mr.  Morgan  handed  me  a  copy  of  an  original  notice 
in  a  suit  brought  against  him  in  the  district  court  of  Polk 
County,  Iowa,  by  N.  B.  Shaffer,  and  requested  me  te  deliver 
said  notice  as  promptly  as  possible  to  William  E.  Miller,  of 
the  firm  of  Miller,  Parker,  Kiley  &  Stewart,  his  attorneys; 
that  I  promised  Mr.  Morgan  to  do  so,  and  fully  intended  to 
get  in  touch  with  Mr.  Miller  and  deliver  said  notice  to  him 
during  that  day  or  early  in  the  morning  of  Tuesday,  Sep- 
tember 2d,  but  Monday,  September  1st,  being  Labor  Day 
and  a  holiday,  I  entirely  forgot  my  promise,  to  Mr.  Mor- 
gan, and  failed  entirely,  through  forgetfulness  and  over- 
sight, to  deliver  said  notice  to  Mr.  Miller  at  any  time,  and 
I  did  not  think  of  the  matter  again  until  I  next  saw  Mr. 
Morgan,  which  was  on  Monday,  September  8th;  that  the 
failui-e  to  get  said  notice  into  the  hands  of  Mr.  Miller  is 
wholly  my  fault,  and  due  to  oversight  and  forgetfulness.  T 
know  that  Mr.  Morgan  was  compelled  to  leave  town  and 
did  leave  town  earlv  in  the  forenoon  of  Labor  Day,  and  that 
he  did  not  return  until  late  Saturday  evening,  September 
^h.  That  I  am  not  in  any  sense  an  agent  for  Mr.  Mor- 
gan, but  we  are  connected  with  the  same  concern,  and  oc- 
cupy the  same  offices,  and  I  undertook  to  attend  to  this  er- 
rand for  Mr.  Morgan  simply  as  a  matter  of  personal  ac- 
commodation.    [Duly  signed  and  verified.]'' 
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"I,  C.  F.  Morgan,  being  first  duly  sworn,  on  oath  depose 
and  say  that  I  am  the  person  named  as  defendant  in  a  cause 
entitled  N.  B.  Shaflfer  v.  C.  F.  Morgan,  No.  28916  law,  in 
the  district  court  of  Polk  County,  Iowa,  in  which  the  plaiu- 
tiflf's  petition  was  filed  July  7,  1919;  that,  prior  to  the  com- 
mencement of  said  suit,  and  prior  to  the  service  of  the 
original  notice  therein,  I  consulted  William  E.  Miller,  of 
the  firm  of  Miller,  Parker,  Riley  &  Stewart,  attorneys  at 
law,  in  reference  to  the  matters  involved  in  the  plaintiff's 
claim  against  me,  as  set  forth  in  said  petition,  and  I  ar- 
ranged with  Mr.  Miller  to  defend  me  in  the  said  matter, 
in  the  event  suit  was  brought  thereon,  and  was  advised  by 
him  to  send  the  copy  of  the  original  notice  to  him  whenever 
the  same  was  served  upon  me;  that  I  have  a  good  defense  to 
the  claim  made  against  me  by  the  plaintiff;  that  I  am'  an 
adjuster  for  the  Horticultural  Insurance  Company,  with 
offices  in  the  S.  &  L.  Building  in  the  city  of  Des  Moines, 
and  am  obliged  to  spend  the  major  part  of  my  time  trav- 
eling about  the  state  of  Iowa ;  that,  at  the  moment  when  tlio 
original  notice  of  this  suit  was  served  upon  me,  I  was  on 
the  point  of  leaving  the  city  of  Des  Moines,  and  was  com- 
pelled to  leave  the  city  of  Des  Moines  within  a  few  minutes 
thereafter,  and  remained  out  of  the  office  and  out  of  the  city 
almost  continuously  until  Monday,  September  1st,  when  I 
expected  to  deliver  said  original  notice  to  Mr.  Miller  and 
confer  with  him;  but  Monday,  Sei)tember  Ist,  being  Labor 
Day,  and  all  offices  being  closed,  1  was  unable  to  get  in 
touch  with  Mr.  Miller,  although  I  endeavored  to  do  so,  and 
was  compelled  to  leave  the  city  of  Des  Moines  again  on  the 
morning  of  Monday,  September  I'st.  In  order  to  look  after 
the  matter,  I  therefore  handed  the  copy  of  the  original  no- 
tice to  Glenn  L.  Tidrick,  assistant  secretary  of  the  com- 
pany with  which  I  am  associated,  and  he  promised  to  get 
the  said  notice  into  the  hands  of  Mr.  Miller  promptly  on 
the  morning  of  Tuesday,  September  2d,  or  earlier,  if  he 
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could  get  in  touch  with  him.  That  I  was  absent  from  the 
city  of  Des  Mofnes  until  Saturday,  September  6th,  until 
about  6  o'clock  P.  M.  I  got  in  touch  with  Mr.  Tidrick  on 
Monday  morning,  September  8th,  and  then  learned  from  him 
for  the  first  time  that  he  had  failed  to  deliver  said  original 
notice  to  Mr.  Miller,  and  had  failed  to  have  any  conference 
with  Mr.  Miller  in  regard  to  this  suit,  and  that  his  omission 
was  due  Kimply  to  oversight  and  forgetfulness.  That  Mr. 
Tidrick  has  no  interest  in  this  suit.  [Duly  signed  and  veri- 
fied. T' 

On  this  showing,  and  this  showing  alone,  the  court,  on 
the  20th  day  of  September,  1919,  made  the  following  or 
der  : 

**Motiou  sustained.  I>efendant  to  file  answer  by  Sep- 
tember 2;i,  1919.     (Plaintift*  excepts.)'' 

On  the  22d  day  of  September,  1919,  the  defendant  filed 
answer,  the  sufficienry  of  which  to  tender  issue  is  not  ques- 
tioned in  this  case. 

PlaintiflF  assigns  two  grounds  for  reversal : 

( 1 )  That  the  facts  disclosed  bv  the  affidavits  are  wholly 

/  #4. 

insufficient  to  justify  or  excuse  the  defendant's  default. 

(2)  That  no  affidavit  of  merit  accompanied  the  motion, 
such  as  is  required  by  Section  3790  of  the  Code  of  1897, 
which  reads: 

**Default  may  be  set  aside  on  such  terms  as  to  the  court 
may  seem  just,  among  which  must  be  that  of  pleading  is- 
suably  and  forthwith,  hut  iiot  unless  an  affidavit  of  merits 
is  filed,  and  a  reasonable  excuse  shown  for  having  made 
such  default,*' 

It  will  be  noted  that  no  answer  was  filed  or  tendered 
with  the  motion ;  that  the  answer,  in  fact,  was  not  prepared 
or  filed  until  long  after  the  court  had  sustained  the  motion 
to  set  aside  the  default.  No  showing  of  merits  was  made 
l)efore  the  default  was  set  aside,  exce])t  such  as  found  in 
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the  affidavit  of  the  defendant,  which  appears  in  the  fol- 
lowing words  : 

"I  have  a  good  defense  to  the  claim  made  against  me  by 
the  plaintiff." 

We  may  assume  that  the  showing  made  excused  the  de- 
fault. Though  this  is  doubtful,  under  the  holdings  of  this 
court,  yet  we  are  satisfied  that  the  court  erred  in  setting 
aside  the  default  for  the  reason  that  the  statute  herein- 
before cited  expressly  provides  that  a  default,  regularly  en- 
tered, cannot  be  set  aside,  unless  there  is  an  affifdavit  of  mer- 
its filed.  The  filing  of  such  affidavit  is  made,  by  the  very 
terms  of  the  statute,  a  condition  precedent  to  the  right  to 
set  aside  a  default.  While  it  has  been  repeatedly  held  by 
this  court  that  some  discretion  is  lodged  in  the  trial  court 
in  matters  of  this  kind,  the  discretion  necessarv  must  be  a 
legal  one,  and  cannot  rightfully  be  exercised  in  contraven- 
tion of  the  plain  provisions  of  the  statute.  In  Palmer  v. 
Rogers,  70  Iowa  381,  the  statement  in  the  affidavit  was,  "I 
have  a  good  and  meritorious  defense  to  the  entire  cause  of 
action;"  and  it  was  said  that  the  facts  constituting  the  de- 
fense should  have  been  set  out,  so  that  the  court  could  de- 
cide for  itself  whether  there  was  a  defense ;  and  it  was  held" 
that  the  court  was  not  justified  in  setting  aside  the  default 
upon  such  showing.  As  supporting  this  holding,  see,  also, 
Jaeger  v.  Evans,  46  Iowa  188;  King  v,  Steumrt,  48  Iowa  334, 
335 ;  McOrew  v.  Downs,  67  Iowa  687,  688 ;  and  Jewn.  v.  Hen 
nessy,  74  Iowa  348,  350.  In  Polk  County  8av,  Bwnk  i\ 
Oeneser,  101  Iowa  210,  212,  this  court  said: 

"It  is  undoubtedly  the  policy  of  the  law  to  dispose  of 
cases  upon  their  merits,  and  it  is  also  true  that  a  large 
discretion  *  *  *  is  vested  in  the  district  courts.  But 
the  plain  requirement  of  the  statute,  that  an  affidavit  of 
merits  be  filed,  to  authorize  the  setting  aside  of  a  default,  . 
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cannot  be  ignored.  The  discretion  lodged  in  tlie  trial  court 
is  a  legal  one,  to  be  exercised  according  to  law.'' 

In  Jaeger  v.  EtXLns,  supra,  the  court  said : 

"To  authorize  the  setting  aside  of  a  default,  *  *  • 
the  statute  requires  that  an  affidavit  of  merits  must  be  filed. 
*  *  *  This  provision  contemplates  a  sliowing  of  ijierits, 
upon  which  the  court  may  determine  the  suflSciency  of  the 
defense  proposed  to  be  made  to  the  action ;  not  an  averment 
of  the  existence  of  merits  which  may  be  based  upon  the  opin- 
ion or  belief  of  the  defendant.  Without  such  showing,  the 
court  could  not  exercise  the  judicial  discretion  upon  which 
rests  the  determination  of  the  questions  involving  the  de- 
fendant's right  to  havevthe  default  opened.  The  uniform 
practice  of  courts,  so  far  as  we  are  informed,  requires,  in 
such  cases,  a  showing  of  facts  whereon  is  based  the  claim  of 
the  existence  of  a  meritorious  defense." 

In  King  v.  Steicart,  supra,  the  showing  made  was; 

"  ^Defendant  has  a  good  and  substantial  defense  to  this 
cause  upon  the  merits,  as  deponent  verily  believes,  from  an 
examination  of  the  records  and  facts  of  this  case.' " 

The  court  said : 

'^This  is  but  the  statement  of  an  opinion  by  aiSdavit.  It 
should  be  a  statement  of  facts,  that  the  court  may  deter- 
mine therefrom  the  question  of  merits." 

The  affidavit  further  sets  forth  that  the  answer  of  the 
defendant  was  prepared,  and  ready  to  be  filed  when  the  de- 
fault should  be  opened.  The  answer  was  tendered  to  the 
court,  to  be  filed  instanter.  It  was  alleged  that  the  court 
erred  in  not  permitting  the  defendant  to  file  his  answer. 
The  court  said: 

"Defendant  was  not  entitled  to  answer,  until  it  was 
adjudged  that  it  was  his  right  to  have  the  default  set  aside. 
Then,  as  a  condition,  he  must  plead  issuably  and  forthwith." 

Our  attention  is  called  to  Klepfer  v.  City  of  KeoMk,  126 
Iowa  592.    This  does  not  assume  to   overrule  the  prior 
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cases  heretofore  referred  to.  In  this  case,  the  action  was 
to  recover  damages  for  personal  injury.  The  affidavit  re- 
cited that  an  investigation  into  the  facts  had  been  made 
touching  the  accident,  and  that  such  investigation  disclosexi 
that  the  defendant  was  not  guilty  of  any  negligence;  that 
the  injury  was  due  solely  to  the  negligence  of  the  plaintiff. 
This  practically  said  to  the  court : 

"Our  defense  is  that  we  are  not  guilty  of  negligence; 
that  the  injury  was  due  to  the  plaintiff's  negligence." 

In  cases  of  this  kind,  the  answer  would  be  a  general 
denial.  The  court  held  that  the  merits  of  the  defense  were 
sufficiently  disclosed  bv  the  affidavit,  aud,  therefore,  the 
action  of  the  court  in  setting  aside  the  default  was  properly 
sustained. 

Our  attention  is  also  called  to  Reilley  /*.  Khikeadt  181 
Iowa  615;  but  in  that  case,  there  was  a  showing  of  merito- 
rious defense,  and  it  was  made  at  the  term  at  which  the 
default  was  entered,  and,  we  assume,  before  the  default  was 
entered.  No  question  in  that  case  seems  to  be  made  as  to 
the  sufficiency  of  the  showing  on  the  merits.  The  record 
shows  that  the  defendant  appeared  by  counsel,  moved  to 
set  aside  the  default,  and,  in  the  same  connection,  offered 
to  pay  the  costs  which  had  been  made,  and  tendered  an  an- 
swer, taking  issue  on  plaintiff's  claim  and  setting  up  a 
counterclaim  in  an  amount  equal  to  or  greater  than  the 
claim  sued  upon. 

We  think  we.  are  controlled  by  the  cases  hereinbefore 
referred  to,  and  must  say  that  the  court  was  without  au- 
thority in  law  to  set  aside  the  default  under  the  showing 
made;  that  he  exceeded  the  limits  of  judicial  discretion, 
and  his  action  is,  therefore, — Reversed, 

Weaver,  O.  J.,  Ladd  and  Stevens,  J  J.,  concur. 


Mar.  1920]  Knyder  v.  Nixon.  779 


Anna  Snyder/ Appellee,  v.  John  Nixon,  Administrator,  Ap- 
pellant. 

BZBOUTOBB  AND  AD1SZNIST&ATOB8:     Olaims  for  FamUy  S«rT- 

1  ices — Overcoming  Presumption.  The  presumption  that  serrioei 
rendered  by  a  daughter  to  her  father,  in  caring  for  him  in  her 
family,  are  gratuitous,  is  not  overcome  by  evidence  that  the 
daughter  was  in  indigent  circumstances,  while  the  father  had 
financial  means  for  his  keep,  even  though  the  father  was  in* 
capable  of  performing  any  reciprocal  service;  but  a  Jury  may 
find  the  contrary  of  such  presumption  by  additional  Evidence 
(1)  that  other  sons  and  daughters  in  the  neighborhood  were 
financially  able  to  care  for  their  father;  (2)  that  the  daughter 
asserted  to  her  father  and  to  his  guardian  her  expectation  to 
charge  for  her  services,  and  that  neither  objected  thereto;  and 
(3)  that  the  daughter  then  contiiyied  her  services. 

aUABDIAN  AND  WABD:    Necessaries  for  Ward-^Oonsent  to  Fnr- 

2  nishing.    A  guardian  of  the  property  and  person  may,  without 
an  order  of  court,  so  consent  to  the  furnishing  of  necessaries  to 
his  ward  as  to  bind  the  ward's  estate  for  the  reasonable  value 
thereof.    So  held  where  the  guardian  knew  that  his  ward  was' 
being  cared  for  by  the  ward's  daughter. 

HUSBAND  AND  WIFE:     caaims  Arising  Out  of  Wife's  Separate 

3  Business — Care  of  Parent.  Services  rendered  by  a  wife  in  the 
care  of  her  father,  under  an  express  or  implied  agreement  that 
she  will  be  compensated  therefor,  are  recoverable  by  the  wife, 
without  any  assignment  by  the  husband  to  the  wife. 

Appeal  from  Dallas  District  Court. — George  B.  Lynch, 

Judge. 

March  16,  1920. 

Action  against  a  deceased  person,  father  of  claimant, 
for  services  rendered.  Judgment  was  rendered  in  favor  of 
plaintiff.    The  administrator  appeals. — Affirmed. 

White  d  Clarke  and  />.  H,  Miller,  for  appellant. 
E.  TF.  Ding^well,  for  appellee. 
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Gaynor,  J. — On  the  11th  day  of  April,  1918,  the  plain- 
tiff herein,  Anna  8nyder,  filed  in  the  district  court  of  Dallas 
County  her  claim  against  the  ^administrator  of  the  estate 

of  one  Nixon,  Sr.,  for  services  rendered  the 

1.   BXBCUtoaS   AND 

ADBirNiwTRA-        deceased  during  his  lifetime.    A  trial  was 

T0B8:    ClAimfl  ^ 

■SvioMK^oTer.    ^^^  ^^  ^  i^U>  a^id  a  verdict  returned  for 
Smi^oik'^        the   claimant,   and   the  administrator  ap- 
peals. 

Anna  Snyder,  the  plaintiff,  is  the  daughter  of  the  de- 
ceased. The  claim  is  for  services  rendered  in  care,  board, 
and  washing,  and  for  money  advanced  and  lodging  fur- 
nished the  deceased  during  a  period  commencing  December 
2A,  1913,  and  ending  January  27,  1918. 

The  record'discloses  that,  for  a  few  years  prior  to  De- 
cember, 1913,  deceased  was  living  in  South  Dakota,  at  the 
town  of  Lemmon,  and  owned  some  property  there, — at  least 
a  home;  that  he  was  taken  violently  sick,  and  sent  for  this 
daughter ;  that,  on  the  24th  day  of  December,  1913,  she  went 
to  him,  and  removed  him  from  a  hotel,  at  which  he  was  lying 
sick,  to  his  home,  and  there  aided  in  caring  for  him  until 
about  the  7th  day  of  February,  1914.  On  that  date>  she 
removed  him  to  her  home  in  Iowa,  and  there  cared  for  him, 
administered  to  his  wants,  and  fed,  clothed,  and  housed 
him,  until  his  death,  which  occurred  on  January  27,  1918. 
All  questions  as  to  the  character  and  value  of  the  ser- 
vices rendered  have  been  settled  by  the  verdict  of  the  jury. 

The  defendant  presents  two  propositions  for  reversal: 
'  (1)  That  the  deceased  was  a  member  of  plaintiff's  fam- 
ily at  the  time  the  services  were  rendered,  and  it  is,  there- 
fore, presumed  that  the  services  were  gratuitous. 

(2)  That  no  express  promise  to  pay  for  the  services  is 
shown,  and  there  is  no  such  showing  of  expectation  of  re* 
ceiving  and  making  compensation  as  the  law  requires,  to 
overcome  the  presumption  that  the  services  were  gratuitous. 
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The  general  rule  is  that,  where  one  renders  services 
of  value  to  another,  with  his  knowledge  and  consent,  the 
presumption  is  that  the  one  rendering  the  services  expects 
to  be  compensated,  and  that  the  one  to  whom  the  services 
are  rendered  intends  to  pay  for  the  same;  and  so  the  law 
implies  a  promise  to  pay.  Where,  however,  the  family  re- 
lationship exists,  between  the  one  seeking  to  recover  and 
the  one  sought  to  be  charged,  and  services  are  rendered  one 
to  the  other  within  the  family,  the  presumption  is  that  they 
were  rendered  gratuitously.  This  rests  upon  common  ex- 
perience, that  members  of  the  same  family,  while  the  fam- 
ily relationship  exists,  do  not  usually  expect  to  be  remun- 
erated, and  do  not  usually  expect  to  make  remuneration  for 
services  rendered  by  one  to  the  other,  rendered  within  the 
family  circle.  The  duties  are  reciprocal,  and  Jhe  services 
are  presumed  to  be  reciprocal.  A  member  of  a  family,  rto- 
dering  services  to  another  member  of  the  same-  family, 
where  the  services  rendered  grow  out  of  the  reciprocal  duties 
of  that  family  relationship,  and  are  within  the  scope  and 
purpose  of  the  family  organization,  cannot  recover  therefor, 
unless  there  is  an  express  promise  to  pay  for  the  services,  or 
unless  the  showing  made  negatives  the  thought  that  they 
were  gratuitous,  or,  that  is,  unless  it  is  shown  that  they  are 
rendered  under  such  circumstances  as  makes  it  manifest  that 
there  was  both  an  expectation  of  receiving  remuneration  and 
an  intention  of  paying  for  the  services.  This  doctrine  last 
stated  was  laid  down  in  SovXly  v.  Scully^  28  Iowa  548,  and 
has  been  followed  ever  since.  The  rule  generally  stated  is 
that,  where  one  renders  services  for  another  which  are 
known  to  and  accepted  by  the  other,  the  law  implies  a  prom- 
ise on  his  part  to  pay  therefor;  but,  where  the  party  served 
is  a  member  of  the  fa/mily  of  the  person  serving,  a  presump- 
tion arises  that  such  services  are  gratuitous.  This  presump- 
tion  only  arises  when  the  family  relationship  is  shown.  We 
might  add  to  that  that  it  only  arises  when  it  is  shown  that 
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the  services  were  such  as  members  of  the  family  usually 
and  ordinarily  render  to  each  other,  because  of  and  growing 
out  of  the  family  relationship.  A  family  has  been  defined  as 
follows : 

"A  collection  or  collective  body  of  persons,  not  neces- 
sarily related,  but  living  under  one  roof,  and  under  one 
head  or  management." 

The  relationship  is  not  always  controlling,  though  it 
is  a  lai^  factor  in  determining  the  intent  of  the  parties. 
The  intent  to  pay  may  be  inferred  from  facts  tending  to 
negative  the  presumption  that  they  were  rendered  and  ac- 
cepted as  a  gratuity.  In  the  instant  case,  the  plaintiff  was 
a  poor  woman,  living  with  her  husband  and  children,  in  a 
state  distant  from  the  home  of  the  deceased.  Her  husband 
was  a  laboring  man,  with  but  a  small  income.  Deceased 
was  taken  sick  in  Dakota,  and  sent  for  this  daughter.  She 
came  to  him  in  Dakota,  took  and  nursed  him  through  his 
sickness  there,  brought  him  to  her  home,  and  nursed  and 
cared  for  him  until  his  death.  During  all  this  time,  de- 
ceased was  feeble  in  mind  and  body.  Soon  after  his  re- 
turn, he  was  placed  under  guardianship.  He  was  a  man  of 
means;  while  plaintiff  had  no  means  of  sustaining  him,  ex- 
cept through  the  aid  of  her  husband,  who  was  a  janitor  in  a 
small  school  in  the  little  town  in  which  he  lived.  It  does 
not  appear  that  deceased  did  any  work,  or  that  any  work 
was  exacted  of  him.  There  were  no  reciprocal  services 
exacted  or  rendered,  nor  was  he  capable  of  rendering  recip- 
rocal services,  in  even  the  slightest  degree,  during  the  time 
he  remained  with  the  plaintiff.  These  facts  may  not  be  suf- 
ficient in  themselves  to  overcome  the  presumption  (see  In 
re  Estate  of  Squire^  168  Iowa  597),  yet  they  have  probative 
force,  and  are  entitled  to  be  considered  by  the  jury  in  deter- 
mining the  ultimate  question  as  to  whether  or  not  there 
was  an  intention  on  his  part  to  compensate  for  the  ser- 
vices rendered,  and  they  have  some  probative  force  in  nega- 
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tiviug  the  thought  that  the  services  were  rendered  with  no 
intention  on  his  part  to  compensate  his  daughter  therefor. 
See  In  re  Estate  of  Bishop,  130  Iowa  250,  and  cases  therein 
cited. 

While  it  is  true,  as  an  abstract  proposition,  that,  when 
it  is  shown  that  a  person  receiving  the  services  is  a  mem- 
ber of  the  family  which  renders  the  services,  and  receives 
support  therein,  either  as  a  child,  a  relative,  or  a  visitor, 
a  presumption  arises  that  such  services  are  gratuitous,  still 
it  does  not  follow,  necessarih',  that  one  who,  though  sus- 
taining the  relationship  from  which  otherwise  the  pre- 
sumption might  arise,  comes  into  the  family  of  a  child  in 
indigent  circumstances,  at  his  own  request,  receives  support, 
and  renders  no  services,  because  he  is  at  all  times  wholly 
incapable  of  rendering  reciprocal  services,  and  who  is  ca- 
pable of  maintaining  himself  and  supplying  his  wants,  en- 
ters the  family  with  no  intention  to  make  compensation. 

There  is  no  dispute  in  this  record  that  this  claimant 
always  intended  to,  and,  in  the  presence  of  deceased  and  his 
guardian  and  others,  said,  that  she  expected  to  be  remuner- 
ated for  the  services  to  be  rendered.  While  we  say  that  the 
presumption  is  that  the  services  were  gratuitous,  when  the 
family  relationship  is  shown,  and  while  we  must  concede 
that  the  mere  fact  that  the  father  was  incapable  of  render- 
ing reciprocal  services  does  not  make  substantive  proof 
that  he  intended  to  pay  for  the  services  rendered  him,  yet, 
when  considered  in  connection  with  all  the  facts,  and  the 
further  fact  that  he  had  several  other  children,  financially 
able  to  aid  in  his  care,  residing  in  the  same  neighborhood, 
and  when  we  consider  that  the  old  man  had  means  with 
which  to  provide  himself  with  a  home  and  care,  and  when 
we  consider  that  this  complainant  was  a  married  woman, 
residing  with  her  husband,  and  having  a  family  of  her  own, 
and  in  indigent  circumstances,  and,  under  the  circum- 
stances, under  no  legal  obligation  to  support  hSm,  her  bus- 
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Land  but  a  laboring  man,  with  little  to  supply  even  the 
needs  of  his  own  family,  and  when  we  find  plaintiff  declar- 
ing, in  the  presence  of  the  deceased  and  his  guardian,  that 
she  intended  to  charge  and  receive  compensation  for  the 
services  rendered  her  father,  and  when  we  find  that  neither 
he  nor  the  guardian  made  any  objection  to  the  rendering 
of  the  services  thereafter,  and  with  knowledge  of  her  in- 
tent and  purpose,  but  rather  concurred  in  her  demand 
(though  not  to  the  extent  of  her  demand),  and  when  we 
find  the  father,  who,  if  we  take  the  testimony  of  defend- 
ants witnesses,  was  "perfectly  capable  of  understanding  his 
relationship  to  the  subject-matter  of  the  controversy,  and 
the  extent  to  which  he  was  involved,  making  no  objection 
to  her  statements,  but  remaining  thereafter  with  her,  and 
receiving  the  care  from  her  which  he  did  receive,  we  think 
that  a  case  was  made  for  the  jury,  suflSciently  strong,  under 
the  rules,  to  negative  the  presumption  that  the  services  were 
accepted  by  him  as  a  gratuity,  and  to  establish,  as  an  af- 
firmative fact,  that  it  was  in  the  mind  of  the  deceased,  at 
the  time  he  was  receiving  the  services,  that,  at  some  time, 
he  would  make  compensation  therefor.    We  think  the  whole 
record  is  pregnant  with  suggestion — ^assuming,  of  course, 
that  the  old  man  had  the  degree  of  intelligence  which  the 
defendant's  witnesses  ascribe  to  him — that  he  intended  at 
all  times  to  pay,  and,  by  accepting  the  services  after  hear- 
ing the  declaration  of  his  daughter,  touching  her  intent  to 
charge  and  receive  payment  out  of  his  estate,  so  that  she 
might  have  compensation  for  the  services  rendered,  im- 
pliedly agreed- to  pay.    There  is  no  question  of  the  plaintiflf's 
intent  to  charge.    If  this  case  should  fail  at  all,  it  must  be 
upon  a  failure  to  show  that  there  was  an  intent  on  the  part 
of  the  deceased  to  make  compensation  ,*  and  in  this  we  think 
it  has  not  failed.     It  is  only  a  presumption  that  the  ser- 
vices are  rendered  gratuitously,  when  rendered  by  one  mein- 
l)er  of  a  family  to  another,  but  not  a  conclusive  presump* 
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tion.  It  ifl  a  presumption  that  may  be  n^atived,  as  well 
by  circumstantial  evidence  as  by  direct ;  and,  when  this  pre- 
sumption is  negatived,  the  general  rule  applies :  to  wit,  that, 
where  one  renders  services  to  another,  with  his  knowledge, 
the  law  implies  a  promise  to  pay.  See  Feltes  v.  Tohiti,  187 
Iowa  11,  and  cases  therein  cited;  also,  Heffron  v,  Brovm, 
155  111.  322  (40  N.  E.  583). 

Some  question  is  made  as  to  the  instructions  of  the 
court,  in  that  the  court  said  to  the  jury : 

"If  you  fail  to  And  from  the  evidence  that  there  was 
an  implied  contract  between  the  claimant  and  William 
Nixon,  deceased,  or  his  guardian^  under  which  said  services, 

care,  and  board  were  furnished  to  the  said 

^'  ^M^^n^SS^T-  Nixon,  you  should  find  for  the  defendant." 

con8e?t  T^^f n'r-  And  again,  in  another  instruction  the 

court  said  that  it  would  be  necessary  for 
the  claimant  to  show,  by  a  preponderance  of  the  evidence, 
that  there  was  an  intention  upon  the  part  of  the  claimant 
to  charge  for  the  services,  and  it  must  also  be  shown  that 
there  was  an  intention  upon  the  part  of  the  deceased,  or 
upon  the  part  of  his  ffuardian^  to  pay  for  the  services,  care, 
and  board,  before  the  plaintiff  would  be  entitled  to  recover. 
It  is  claimed  that  the  inference  from  these  instructions  U 
that,  if  it  were  shown  that  the  guardian  knew  these  services 
were  being  rendered  to  his  ward,  and  intended  that  she 
should  be  compensated  from  the  estate  of  which  he  T^as  guar-  ^ 
dian,  it  would  be  sufficient  to  negative  the  presumption  that 
they  were  rendered  and  accepted  as  a  gratuity.    Now,  the 
general  rule  is  that,  when  necessities  are  supplied  to  a  per- 
son who,  by  reason  of  his  disability,  cannot  himself  make 
a  contract,  the  law  implies  an  obligation  on  the  part  of  such 
person  to  pay  for  such  necessities  out  of  his  own  property^ 
Every  person,  whether  of  sound  or  unsound  mind,  can  be 
made  liable  under  an  implied  contract,  for  necessaries  suit- 

Vol.   188  Ia.— 50 
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able  to  his  state  and  condition  of  life.     See  In  re  Estate  of 
Squire^  supra. 

The  record  does  not  affirmatively  show  whether  this 
guardian  referred  to  in  the  record  was  a  guardian  of  the 
person  or  of  the  property  of  the  deceased.  We  assume, 
however,  that  he  was  the  guardian  of  both;  for,  in  his  re- 
port, he  says  to  the  court:  "My  ward  is  now  being  cared 
for  by  his  daughter,  Anna  Snyder,  in  the  town  of  Granger, 
Iowa."  This  report  was  made  on  March  11,  1915.  It  was 
the  duty  of  the  guardian — assuming  that  he  was  guardian 
of  the  property  and  person  of  the  deceased — to  see  that  the 
old  man  was  provided  with  the  necessaries  of  life.  He  knew 
that  another  was  providing  these  things,  which,  under  the 
law,  he  was  bound  to  provide.  While  he  could  not  make  a 
bargain  binding  the  estate  as  to  the  extent  of  its  liabilitleis 
for  the  necessaries  furnished,  he  could  consent  to  the  sup- 
plying of  the  necessaries,  and  to  the  payment  of  reasonable 
compensation  therefor,  even  without  the  order  of  the  court. 
This  right  and  this  duty  inhered  in  the  very  appointment 
of  the  defendant  as  guardian.  Assume,  for  the  purposes 
of  argument,  that  the  guardian  had  placed  this  old  man  in 
the  hands  of  this  girl  for  care.  Assume  that,  when  he 
placed  him  there,  he  knew  that  she  intended  to  charge  for 
the  services  which  she  rendered.  He  represented  the  old 
man,  and  had  authority,  under  the  law,  to  act  for  him. 
From  this  very  act  might  be  inferred  an  intention  to  pay  for 
the  services,  and  this  very  act  might  negative  the  thought 
that  the  services  were  to  be  rendered  gratuitously.  The 
guardian  reported  to  the  court  the  very  fact,  and  made 
known  to  the  court  the  fact  that  this  daughter,  who  is  now 
claiming  for  services,  was  i*endering  the  very  services  for 
which  she  now  seeks  to  recover.  With  knowledge  of  the  fact 
that  she  was  intending  to  charge,  he  permitted  him  to  re- 
main there.  She  is  asking  compensation  only  for  those 
things  which  are  necessary  to  the  old  man'«  comfort  and 


Mar.  1920]  Snydkr  v.  Nixon.  787 

well-being,  supplied  with  the  knowledge  and  consent  of  the 
guardian.  It  is  doing  no  violence  to  reason  or  the  rule  to 
say  that  there  was  an  intent  on  the  part  of  this  guardian 
that  the  estate  of  which  he  was  guardian  should  be  bound  for 
the  services  rendered.  A  different  rule  might  obtain  if 
these  were  not  necessaries,  but  the  estate  of  all  uien^  saue  or 
insane,  whether  capable  of  making  a  contract  or  not,  Is 
bound  for  necessaries  furnished.  This  is  the  rule  in  the  case 
of  minors,  as  well  as  adults. 

It  appears  that,  after  the  trial  had  been  b^un,  tie 
thought  entered  the  mind  of  counsel  that  the  plaintiff,  being 
a  married  woman  could  not  recover  for  the  services  ren- 
dered  in    the    household.    Thereupon,    an 
8.  Husband  and 
wifb:  ciaimi      amendment  was  filed,   showing  an  assign- 

ftrlstng  out  of 

jife's  wpante    ment  from  the  husband  of  all  his  rights  m 

liaslnem:   care  ^ 

of  partnt  ^jj^  claim  urged  against  the  estate.    It  is 

thought  that  she,  as  assignee,  could  not  re- 
cover on  this  claim,  without  showing  that  it  was  the  inten- 
tion of  her  husband  to  charge  for  the  services  rendered.  We 
think,  however,  that,  where  the  services  were  rendered  by  the 
wife,  with  the  knowledge  and  consent  of  the  husband,  with  a 
purpose  on  her  part  to  receive  compensation,  and  that  pur- 
pose was  communicated  to  the  deceased  and  his  guardian, 
and  she  is  claiming  for  the  services  rendered,  she  may  recover 
without  an  assignment.  There  is  no  evidence,  except  infer- 
entially,  that  the  husband  did  or  furnished  any  of  the  things 
for  which  suit  was  brought.  The  services  rendered  were 
her  own,  and  they  were  not  such  services  as  she  owed  to 
her  husband,  or  such  services  as  her  husband  had  a  right, 
as  such,  to  exact  from  her.  We  think  this  is  governed  by 
what  was  said  in  Tucker  v.  Anderson,  172  Iowa  277. 

On  the  whole  record,  we  find  no  ground  for  reversal, 
and  the  judgment  is,  therefore, — Affirmed,    • 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 
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Herman  Tamingo,  Appellant,  v.  Lena  Freiberg  et  al..  Ap- 
pellees. 

TBU8T8:    Ck)nslderatlon  Paid  by  Non-Title  Holdes.    One  who  holds 

1  the  legal  title  to  land  which  has  been  paid  for  by  another,  holds 
as  trustee  of  the  latter,  no  gift  being  intended. 

EVIDENCE:     Allowable  Conclusion.     Whether  one   received  any- 

2  thing  for  a  conveyance  is  an  allowable  conclusion. 

FEAXJDS,  STATUTE  OF:     Paying  Purchase  Price  and  Taking  Pos- 

3  session.    An  agreement  under  which  one  pays  the  purchase  price 
of  land  and  takes  possession  is  not  within  the  statute  of  frauds. 

Appeal  from  Floyd  District  Covrt — C.  H.  Kellby,  Judge. 

March  16,  1920. 

Suit  in  partition  of  several  lots  in  Charles  City.  The 
defendant  Lena  Freiberg  put  in  issue  the  title  to  Lot  No.  3 
in  Block  No.  87  of  Kelly  &  Company's  Addition  to  that  city, 
and,  on  hearing,  she  was  found  owner  thereof,  and  decree 
entered  accordingly.     Plaintiff  appeals. — Affirmed, 

H.  L.  Lockwood,  for  appellant. 

H,  J,  Fitzgerald^  for  appellees. 

Ladd,  J. — Henry  Hinken  died  about  March  5, 1917,  with- 
out spouse  or  issue.  Title  to  Lots  6  and  7  in  Block  88,  and 
Lot  3  in  Block  87,  in  Kelly  &  Company's  Addition  to  St. 

Charles,  now  a  part  of  Charles  City,  stood 
1.  Trusts  :  con-      jn  his  name.  PlaintiflP  is  the  only  son  of  the 

Blderatioii  paid  "^ 

holder"***'^  sister  of  deceased,  who  had  previously  de- 
parted this  life,  as  had  her  husband.  Among 
the  defendants  are  Henry  Hinken,  Jr.,  and  Lena  Freiberg, 
children  of  deceased's  brother,  John  Hinken,  whose  wife 
died  when  Henry  and  Lena  were  four  and  five  years  of  age. 
The  suit  is  for  the  partition  of  the  lots.  Lena  Freiberg,  in  . 
her  answer,  asserted  ownership  of  Lot  3,  of  Block  87, -and 
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bases  her  claim  on  the  following  facts:  >  Her  grandfather, 
Yelsbe  H.  Hinken,  upon  his  death,  left  a  will,  which  was 
duly  admitted  to  probate,  and  in  which  he  devised  to  his  son 
(Tohn  Hiuken  '^a  life  estate  in  the  following  described  real 
estate,  situated  in  Floyd  County,  Iowa,  to  wit :  The  north- 
east quarter  of  the  southeast  quarter  of  Section  No.  four- 
teen (14),  Township  No.  ninety-four  (94),  Range  No.  six- 
teen (IG),  West  of  5th  Principal  Meridian,  to  have  the  use 
and  occupancy  of  the  same  only  during  his  life,  with  the 
remainder  after  his  death  to  his  two  children,  whose  names 
are  as  follows:  .Henry  Hinken  aged  sixteen  years  and  Lena 
Hinken  aged  fifteen  years." 

When  Lena  was  about  four  years  of  age,  her  mother 
died,  and  thereafter  she  and  Henry  lived  with  their  uncle, 
Henry  Hinken,  until  she  was  married.  In  1905,  decedent 
arranged  to  sell  to  Joseph  and  Lewis  Hecht  the  land  devised 
to  Lena  and  Henry,  together  with  another  40  acres,  owned 
by  himself,  and,  on  the  27th  day  of  May,  1905,  Lena  and  her 
husband  executed  a  conveyance  to  said  Joseph  and  Lewis 
Hecht.  The  defendant  Lena  Freiberg  pleaded  that,  aa  con- 
sideration therefor,  her  Uncle  Henry  promised  to  and  did 
purchase  her  a  home  in  Charles  City,  being  Lot  3  in  Block 
87  aforesaid.  It  is  undisputed  that  the  decedent  did,  on 
the  17th  day  of  November,  1905,  purchase  said  lot  of  one 
Barber  and  wife,  for  a  consideration  of  |1,000;  that  she, 
with  her  family,  took  possession,  shortly  after  slich  pur- 
chase, and  has  continued  in  possession  ever  since.  We  think 
the  evidence  quite  satisfactorily  establishes  the  agreement 
set  up  by  Mrs.  Freiberg  and  its  complete  performance.  Jo- 
seph Hecht  testified  that  he  purchased  the  land  of  decedent ; 
that  the  price  was  |60  per  acre,  or  |1,200  for  one  half  of  the 
40;  that,  when  at  Burr's  oflBce,  signing  the  deed,  decedent 
remarked  that  ^^he  would  make  this  right  with  Lena,  and 
buy  her  a  home,"  and  further,  that  Burr  asked  Lena,  "What 
are  you^etting  out  of  this?"  to  which  she  made  no  response. 


V 
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away,  that  Albert  Freiberg  might  mortgage  it  or  use  it.  He 
said  he  would  keep  the  legal  title  as  long  as  he  lived ;  that 
he  wanted  to  keep  it;  and,  after  he  would  leave  them,  it 
would  be  hers."  According  to  Smith,  he  said,  pointing  out 
the  place,  "I  bought  that  for  Lena."  According  to  Schuch- 
necht,  a  week  or  two  before  his  death,  in  speaking  of  his 
houses,  he  remarked,  "That  other  place  is  not  mine ;  that  be- 
longs to  Lena  Freiberg."  On  the  other  hand,  it  was  made  to 
^appear  that  decedent  paid  taxes  and  kept  up  the  insurance 
on  the  house,  and  had  repairs  and  improvements  made.  The 
evidence  that  she  cared  for  his  home  and  did  his  washing 
is  undisputed.  She  had  been  reared  by  him.  from  child- 
hood, and  what  he  did  may  well  be  attributed  to  his  in- 
terest in  a  dutiful  niece,  with  a  large  family,  not  overbur- 
dened with  the  things  of  this  world.  He  may  have  said  to 
the  insurance  agent,  as  sworn  by  tlie  latter,  that  he  never  re- 
ceived any  rent  from  Mrp.  Freiberg;  for  she  says  the  same. 

• 

The  testimony  of  Kirsch,  however,  is  entirely  inconsistent 
with  that  of  other  witnesses.  He  related  that,  three  or  four 
weeks  before  his  death,  decedent  informed  him  that  "he  was 
going  to  sell  ever}^thing  and  go  to  Europe,  if  the  war  was 
over,"  and  declared  the  house  where  Mrs.  Freiberg  lived  be- 
longed to  him ;  that  he  ought  to  have  sold  it  long  ago ;  that 
"the  Freibergs  never  paid  any  rent,  except  one  year  that  he 
paid  160,  but  since  then,  he  never  paid  anything,"  and  did 
not  mention  that  the  place  belonged  to  Lena ;  that  "the  rea- 
son he  didn't  collect  the  balance  of  the  rent  was  that  thev 
were  so  poor,  he  didn't  get  anything  ♦  ♦  ♦  had  to  pay 
a  good  deal  of  expenses  and  taxes  and  everything  at  the 
same  time;"  that  Lena  had  done  washing  for  him,  but  he  had 
paid  her  for  it.  The  plaintiflf  claimed  that  Mrs.  Freiberg 
had  told  him,  in  substance,  that  decedent's  wife  collected 
rent  until  her  death, — about  two  months, — and  related  that 
he  found  decedent  in  his  house  nearly  frozen,  shortly  before 
his  death.    Without  discussing  the  credibility  of  these  wit- 
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nesses,  it  is  enough  to  say  that  the  evidence  overwhelm- 
ingly establishes  the  agreement  as  alleged  by  Mrs.  Freiberg ; 
that,  in  pursuance  thereof,  she  and  her  husband  executed 
the  conveyance  to  the  Hechts,  and  decedent  purchased  the 
property  in  controversy  for  her,  and  put  her  in  possession 
thereof;  and  that  she  so  continued  for  twelve  years  before 
this  suit  was  begun.  Having  paid  the  purchase  price,  and 
taken  possession  in  pursuance  of  the  agreement,  the  statute 
of  frauds  furnished  no  obstacle  to  the  proof.     Sections  4625, 

4()2G,  of  the  Code;  Hughes  r.  Litulsey,  31 

3.  Frauds,  stat-      Towa  329;  Tuttle  V.  Becker,  48  Iowa  486; 

SS?chMe^prtw*^    Kitchen  v.  Ch<tntl(md,  130  Iowa  618.     Nor 

session.  °^  ^^     IS  it  j^erceived  on  what  theory  it  may  be 

said  that  decedent  held  the  legal  title, 
otherwise^  than  as  trustee  for  the  use  of  Mrs.  Freibei'g. 
^?he  paid  the  entii-e  purchase  price  in  advance,  and, 
on  that  consideration,  he  gave  her  possession,  but  took 
title  in  his  own  name.  Authorities  ai*e  numerous  hold- 
ing that,  in  such  a  situation,  a  resulting  trust  arises 
in  favor  of  the  pei'son  i)aying  the  purchase  price. 
Culp  V.  Price,  107  Iowa  133 ;  Copper  v.  loica  Tr,  d  Sar.  Bank, 
149  Iowa  336,  337.  See  In  re  Estate  of  Mahin,  161  Iowa  459. 
The  decisions  cited  by  appellant  are  not  in  point.  The 
trust  created  was  by  operation  of  law,  and  not  under  Sec- 
tion 4626  of  the  Code.  Kor  is  the  -question  of  tracing  funds 
involved ;  for  it  clearly  appears  that,  in  consideration  of  the 
conveyance  of  Mrs.  Freiberg's  interest  in  the  40  acres  of  land, 
the  decedent  undertook  to  and  did  purchase  the  property  in 
controversy  for  her,  and,  in  fulfillment  of  his  promise^  gave 
her  possession  thereof.  She  continued  in  such  possession 
under  claim  of  right,  and  might  have  established  her  title 
or  ownership  by  adverse  possession,  had  she  so  pleaded.  It 
is  enough,  however,  that  she  received  the  realty  in  consider- 
ation of  the  conveyance  alluded,  to,  and  decedent  held  the 
naked  title  in  trust  for  her  benefit.  The  decree  is — Af- 
firmed. 

Weaver,  C.  J.,  Qaynor  and  Stevens,  JJ.,  concur. 
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Gborgb  W.  Underwood,  Appellee,  v.  Hbnry  Lbichtman 

et  al.,  Appellants. 

APPEAL   AND   EBBOB:     Beview— Kumerotxs-Poiiited  Motion  for 

1  Kbw  TilaL  Sustaining,  generally,  a  numerous-pointed  motion 
for  a  new  trial  raises  the  presumption  that  the  court  passed 
favorably  on  all  the  grounds,  though  some  of  the  grounds  are 
and  some  are  not  specifically  referred  to  in  the  ruling. 

NEW  TBIAL:     Non-Trial  Judge — ^Measure  of  Discretion.    The  dis- 

2  cretion  of  a  non-trial  judge  in  passing  on  a  motion  for  new 
trial  is  measured  solely  by  the  record  before  him, 

BILLB  AND  NOTES:     Holder  in  Due  Course — Bescission— Effect 

3  The  maker  and  payee  of  a  negotiable  promissory  note  may  not 
as  against  a  holder  in  due  cotirse,  rescind  the  transaction  out  of 
which  the  note  arose;  and  instructions  which  authorize  the 
jury  to  find  a  rescission,  vHthout  deftning  the  consequences  of 
such  finding,  are  prejudicially  erroneous. 

BILLS  AND  NOTES:     Holdership  in  Due  Course— Jury  Question. 

4  The  issue  of  holdership  in  due  course  is  carried  to  the  jury  by 
evidence  that  the  purchaser  (1)  did  not  ordinarily  buy  com- 
mercial paper,  (2)  made  no  inquiry  about  the  note  when  he 
bought  it,  (3)  inquired,  before  purchase,  of  his  attorney  as  to 
possible  defenses,  (4)  bought  the  note  for  one  third  its  face, 
and  "without  recourse,"  and  (5)  acknowledged,  at  the  time, 
that  the  purchase  was  "risky." 

Appeal  from  Chickasaw  District  Court, — A.  N.  Hobson  and 

O.  N.  HoucK,  JudgeB. 

March  16,  1920. 

Action  on  promissory  note.  The  issues  of  fraud  in  its 
inception,  and  bad  faith  on  the  part  of  the  plaintiflf  in  ac- 
quiring it,  were  raised  by  the  pleadings.  The  jury  returned 
a  verdict  for  defendants,  which,  on  motion  for  new  trial, 
was  set  aside,  and  another  trial  ordered.  The  defendants 
appeal. — A  ffirmed. 
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R.  Feyerhend  and  A/.  F,  Condon,  for  appellants. 

M.  E.  Geisery  for  appellee. 

Ladd,  J.— In  January,  1916,  the  defendants  left  Chick- 
asaw County,  to  examine  lands  near  Sail  Benito,  Texas,  ad- 
vertised for  sale  by  the  Santa  Clara  Plantations  Company. 
After  reaching  Kansas  City,  Missouri,  they  were  accom- 
panied by  E.  F.  Hall,  president  of  that  company,  and  by  him 
shown  the  country  from  an  automobile.  According  to  their 
account,  they  were,  figuratively  speaking,  taken  up  into  a 
high  mountain,  and  shown  possibilities  beyond  the  dreams  of 
avarice, — soil  impossible  to  exhaust,  producing  as  much  as 
five  crops  a  year,  yielding,  when  seeded  to  alfalfa,  ten  cut- 
tings per  annum,  of  a  ton  each,  and  worth  |17.50  a  ton,  an 
average  of  |500  to  $900  worth  of  cotton  per  annum ;  and  oth- 
er like  representations.  They  entered  into  a  contract  with 
the  company  for  the  purchase  of  40  acres  of  land  at  f  200  per 
acre,  and,  as  earnest  money,  executed  their  promissory  note 
of  13,200,  dated  January  1,  1916,  payable  April  1,  1917, 
bearing  interest  at  the  rate  of  6  per  cent  per  annum.  The 
remainder  of  the  purchase  price  was  to  be  paid  in  nine  equal 
annual  installments,  evidenced  by  notes,  and  secured  by 
vendor's  lien  in  the  deed,  which  was  to  be  executed  on  pay- 
ment of  the  note  first  mentioned.  The  company  sold  the 
note  of  13,200  and  a  farm  of  50  acres,  near  New  Hampton, 
subject  to  a  mortgage  of  |3,000,  to  plaintiff  for  f6,000,  De- 
cember 29,  1916,  and,  in  this  action,  the  latter  prays  judg- 
ment against  defendants  for  the  amount  of  this  note.  In 
a  substituted  answer,  the  makers  allege  that  the  note,  as  well 
as  the  contract  for  the  purchase  price  of  the  Texas  land,  was 
procured  by  fraud  practiced  upon  them  by  Hall  and  Wil- 
kins,  as  oflScers  of  the  company,  in  knowingly  misrepresent- 
ing the  land,  as  above  indicated,  and  in  other  respects;  that 
the  representations  were  false,  but  were  relied  upon  by  de- 
fendants in  making  the  purchase.    Rescission  by  mutual 
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consent  also  was  pleaded.  The  allegations  of  the 
answer  were  put  in  issue  by  the  reply,  which  alleged 
that  the  note  was  purchased  from  the  payee  therein 
named,  before  matunty,  for  valuable  consideration,  and 
without  notice  of  any  infirmities  therein  or  defect  of  title, 
and  that,  in  so  obtaining  same,  plaintiff  acted  in  good  faith; 
and  that  defendants  are  estopped  from  claiming  a  rescission 
of  the  contract,  or  from  interposing  the  defense  set  up  in 
the  answer.  After  all  the  evidence  had  been  introduced, 
and  the  counsel  for  plaintiff  had  made  his  opening  argu- 
ment, and  the  arguments  of  counsel  for  defense  had  been 
concluded,  defendants  filed  an  amendment  to  their  substi- 
tuted answer,  alleging  that  "there  was  a  total  or  partial 
failure  of  consideration  for  said  note,  sued  on  in  this  ac- 
tion." Motion  to  strike  this  was  overruled;  and,  after  the 
closing  argument,  the  cause  was  submitted  to  the  jury. 
Verdict  was  returned  for  defendants.  Some  days  later,  a 
motion  containing  12  grounds,  to  which  2  were  added  by  way 
of  amendment,  was  filed.  This  happened  at  the  March,  1918, 
term.  Shortly  afterwards,  the  presiding  judge,  Hon.  A.  N. 
Hobson,  departed  this  life,  and  the  motion  was  not  ruled  on 
until  the  following  October,  when  the  court,  his  successor, 
Hon.  C.  N.  Houck  presiding,  sustained  the  motion,  by  set- 
ting aside  the  verdict  and  ordering  a  new  trial.  The  ap- 
peal is  from  this  ruling. 

I.  The  opinion  of  his  honor  was  filed,  disclosing  that  he 
regarded  the  sixteenth  instruction  a«  erroneous,  and  that, 
in  his  opinion,  the  evidence  conclusively  proved  that  plain- 
tiff had  acquired  the  note  in  controversy  for 
1.  Appeal  and 

■RBOB :  review :    a   valuable   consideration,    without  notice, 

nnmerons- 

pointed  motipn    and  in  good  faith ;  but  this  opinion  did  not 

for  new  trial.  ^  '  '■ 

refer  to  the  other  grounds  of  the  motion. 
The  motion  was  sustained  generally,  and,  for  this  reason, 
the  court  must  be  assumed  to  have  passed  on  each  of  the  14 
grounds  assigned,  though  without  indicating  his  reasons  for 
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sustaining  any  except  those  mentioned.  Thomas  v.  Illinois 
Cent.  R.  Co.,  169  Iowa  337;  McDonald  v.  Mutual  Life  Ins. 
Co.,  178  Iowa  863. 

II.  The  circumstance  that  a  judge,  other  than  the  one 
presiding  at  the  trial,  passed  on  the  motion  for  a  new  trial, 
does  not  warrant  a  modification  of  the  rule  according  the 

trial  court  a  large  discretion  in  determining 

^'  no JtrSuuige :    whether  another  trial  should  bejgranted.    It 

SSJJeSon!'         ^'^^  \vaAX  the  scope  of  inquiry,  however,  to 

the  record  before  him.  He  may  not  take  into 
consideration  the  happenings  during  the  trial  not  made  of 
record,  the  appearance  and  conduct  of  the  witnesses,  and 
the  like,  including  what  is  known  as  the  atmosphere  of  the 
court  room.  On  the  other  hand,  a  broader  discretion  is  ac- 
corded the  trial  court  than  may  be  exercised  by  a  mere  re-* 
viewing  tribunal  court.  As  said  in  Hughley  v.  City  of  Wa- 
basha, 69  Minn.  245  (72  N.  W.  78)  T 

"Where  a  motion  for  a  new  trial  is  made  before  a 
nisi  prius  judge,  in  a  cause  which  has  been  tried  before  an- 
other judge,  or  before  a  referee,  he  [the  judge  presiding]  has 
the  right,  and  it  is  his  duty,  to  exercise  the  same  discre- 
tion in  determining  whether  the  motion  should  be  granted 
as  if  the  cause  had  beeft  tried  before  himself,  with  the  pro- 
viso or  qualification,  however,  that  such  discretion  must  be 
exercised  entirely  with  reference  to  the  evidence  disclosed 
by  the  record,  as  he  can  know  nothing  el^  as  to  what 
occurred  or  appeared  on  the  trial." 

See,  also,  Reynolds  v.  Retinoids,  44  Minn.  132  (46  N.  V^. 
236) .  The  court's  discretion,  then,  must  be  measured  solely 
by  the  record  before  us. 

III.  Defendants  alleged  a  mutual  rescission,  and  the 
evidence  tended  to  show  that,  early  in  March,  1917,  Wilkins 
informed  defendants  that  the  company  would  not  perfonii 
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its  part  of  the  contract,  and  that,  later  in 
8.  Bills  akd  the  month,  defendants  informed  the  com- 

in  due'  course :     panv  that  they  would  not  perform.    With 
effect  reference   to   this  evidence,   the   court   in- 

structed the  jury    (sixteenth  parap^raph  of 
the  charge)  that : 

"You  are  instructed  that,  if  you  believe  from  a  prepon- 
derance of  the  evidence  that  the  note  and  contract  for  pur- 
chase of  land  in  controversy  herein  were  procured  by  fraud, 
and  that,  in  the  month  of  March,  1917,  O.  L.  Wilkins,  pres- 
ident of  the  company,  informed  defendants  that  said  com- 
pany  did  not  intend  to  perform  its  part  of  the  contract,  and 
that  afterwards,  in  the  same  month,  defendants  informed 
said  company  that  they  would  not  pay  said  note,  nor  per- 
form its  contract  with  said  company,  this  would  constitute 
a  rescission  of  the  contract,  and  if  you  do  not  find  such  facts 
so  established,  then  you  should  not  find  such  rescission." 

The  jury  was  not  advised  what  bearing  its  finding  would 
have  on  the  liability  of  defendants.  As  plaintiff  purchased 
the  note  more  than  two  months  previous  to  any  talk  of  non- 
performance .of  the  contract,  there  seems  to  have  been  no 
good  reason  for  injecting  this  issue  into  the  case.  Section 
3060-a26  of  the  Code  Supplement,  1918,  i)rovide«  that:' 

"Where  value  has  at  any  time  U^n  given  for  the  instru 
ment,  the  holder  is  deemed  a  holder  for  value  in  respect  to 
all  parties  who  became  such  prior  to  that  time.'' 

The  instruction,  however,  opened  the  door  for  a  fin<Vng 
by  the  jury  that  the  contract  had  been  rescinded  by  mutual 
consent,  and  for  the  deduction  therefrom  that  the  considera- 
tion for  the  giving  of  the  note  had  failed.  Such  failure  of 
consideration  was  pleaded  by  defendants  in  an  amendment 
immediately  preceding  the  closing  argument,  and,  in*over- 
ruling  a  motion  of  counsel  for  plaintiff  to  strike,  the  court 
observed  that : 

"The  proposed  amendment  is  in  the  nature  of  meeting 
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the  proof  already  in  the  case,  and  makes  the  pleadings 
conform,  in  a  measure  at  least,  to  the  proof  already  ad- 
duced.^ 

The  only  evidence  bearing  on  the  issue  raised  by  the 
amendment  was  that  tending  to  prove  mutual  rescission,  and 
there  is  no  escape  from  the  conclusion  that  the  instruction, 
given  without  defining  the  consequence  of  a  finding  thereon, 
constituted  error,  and  that  such  instruction  mav  have  been 
extremely  prejudicial,  as  the  jury  could  have  found  there 
was  a  rescission,  and  hence,  failure  of  consideration,  and 
based  thereon  their  verdict  for  defendants. 

IV.  We  are  not  ready,  however,  to  agree  with  the  trial 
court's  conclusion  that  the  evidence  conclusively  established 
the  plaintiff's  good  faith  in  obtaining  the  note.  The  evi- 
dence was  ample  to  carrv  to  the  jury  the 

4.  Bills  and  " 

Horas :  bolder-    issue  as  to  the  perpetration  of  fraud  bv  the 

•hip  In  due  ^      ^ 

coutm:  Jury        payee  in  obtaining  the  note,  and  that  body 

might  have  found  the  Santa  Clara  Planta- 
tions Company's  title  defective,  within  the  meaning  of  Sec- 
tion 3060-a5o,  Code  Supplement,  1913.  If  the  jury  so  found, 
then  the  burden  was  on  plaintiff  to  prove  that  he,  or  some 
I)er8on  under  whom  he  claimed,  acquired  title  for  value  and 
without  notice  and  in  good  faith. 

"To  constitute  notice  of  an  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  n^otiating  the  same,  the 
person  to  whom  it  is  n^otiated  must  have  had  actual  knowl- 
edge of  the  infirmity  or  defect,  or  knowledge  of  such  facts 
that  his  action  in  taking  the  instrument  amounted  to  bad 
faith."     Section  3060-a56,  Code  Supplement,  1913. 

Here,  the  evidence  tended  to  show  that  the  plaintiff  was 
"a  real  estate  man  and  investor;"  that,  as  a  rule,  he  did  "not 
buy  commercial  paper  ;^'  that  he  knew,  "about  two  or  three 
weeks  or  a  month  before  he  bought  the  note,  that  they  had 
it, — it  might  have  been  two  months ;"  that  he  did  not  know 
of  the  existence  of  the  company  named  as  payee,  at  that 
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time,  nor  that  Wilkins/  who  endorsed  the  note  as  vice-pres- 
ident, was  such  officer;  that  he  had  counted  Leichtman  a 
good  friend  for  many  years,  though  the  payee  in  the  note  was 
a  stranger ;  that  he  made  no  inquiry  of  him  concerning  the 
note,  even  though  both  lived  in  the  same  place,  and  was 
aware  that  he  had  dealt  in  Texas  land ;  that,  before  dealing, 
he  took  the  advice  of  his  attorney  as  to  whether  any  de- 
fense could  be  interposed  to  the  note;  also,  that  he  had  his 
attorney  investigate  Leichtman's  financial  condition,  and 
ascertained  that  he  owned  600  acres  of  land,  on  which  there 
was  an  incumbrance  of  |51,000.  According  to  plaintiff's 
testimony,  this  land  was  worth  f30,000  above  the  incum- 
brances ;  but  the  evidence  was  such  that  the  jury  might  have 
found  its  value  to  have  been  |45,000  in  excess  of  the  mort- 
gages thereon.  The  jury  also  might  have  found  that  the 
50  acres  of  land  which  he  received  were  worth  flOO  an 
acre,  t^e  price  for  which  he  sold  it,  early  in  1917.  This 
indicated  the  purchase  price  of  the  note,  about  two  months 
before  maturity,  to  have  been  f  1,000,  or  a  little  over  30 
cents  on  the  dollar.  Reineke,  purchaser  of  the  farm,  testi- 
fied that,  in  negotiating  the  deal,  plaintiff  remarked:  "You 
would  not  have  bought  that,  such  risky  papers  as  I  did,  pay- 
ing that  price  for  it, — a  big  amount ;"  and  that  "it  was  quite 
a  risk  to  run  and  you  would  not  have  done  it."  The 
plaintiff  admitted  this  testimony  to  be  substantially  cor- 
rect, and  explained  that  he  had  had  reference  to  the  extent 
of  Leichtman^s  indebtedness,  and  did  not  refer  to  the  in- 
ception of  the  notes.  The  jury  might  also  have  found  that 
defendant  had  acted  as  agent  of  the  company,  and  that 
plaintiff  knew  this.  The  note  must  have  been  endorsed 
prior  to  March,  1&16,  as  Wilkins  became  president  of  the 
company  at  that  time.  Plaintiff  says  that  the  note  was  en- 
dorsed  by  Wilkins  as  vice-president,  when  first  presented  to 
him,  and  not  until  in  the  evening  at  the  hotel  when  the 
transfers  were  made  was  "without  recourse"  written  above 
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the  endorsement.  In  view  of  these  circumstances,  it  need 
hardly  be  added  that  it  was  for  the  jury  to  say  whether  it 
would  accept  or  reject  plaintiffs  testimony  that  he  obtained 
the  note  in  good  faith,  and  without  notice.  The  burden  was 
on  him  to  show  that  he  acted  in  good  faith,  and  not  on  the 
defendants  to  establish  his  bad  faith.  We  have,  then,  this 
situation :  A  person  not  in  the  business  of  buying  commer- 
cial paper,  knowing  that  the  same  has  been  for  sale,  several 
weeks  at  least,  and  that  the  maker  is  possessed  of  property 
amply  sufficient  to  pay  the  same,  purchasing  the  note  at 
less  than  one  third  of  its  face  value,  but  so  doing  after  in- 
quiring of  his  attorney  whether  any  defense  might  be  inter-  \ 
posed,  and  with  knowledge  that  the  note  purchased  was 
being  sold  by  one  who  had  employed  the  maker  as  his  agent, 
and  that  the  seller,  at  the  last  moment,  had  endorsed  it 
''without  recourse,"  and  making  the  subsequent  statement 
1k)  a  third  person  that  the  purchase  of  the  note  "was  quite 
a  risk  to  run."  Surely,  such  a  state  of  facts,  if  found,  would 
cast  suspicion  on  the  plaintiffs  testimony  that  he  acted  in 
good  faith,  and  might  have  led  to  the  conclusion  that  he 
knew  of  the  infirmity  alleged,  or,  if  he  did  not  know,  that 
his  omission  to  make  inquiry  arose  from  a  belief  or  suspicion 
that  inquiry  would  disclose  sucl^  infirmity  in  the  instru- 
ment as  would  defeat  recovery  thereon.  See  Ldmdeo/n  v, 
Hamilton,  184  Iowa  907.  It  may  be  that  we  have  omitted 
some  of  the  extenuating  circumstances.  Our  aim  has  been 
merely  to  set  out  enough  to  demonstrate  that  this  issue 
was  for  the  jury.  The  court  granted  a  new  trial  because 
of  the  error  in  the  sixteenth  inertruction,  and  its  order  in 

s 

80  doing  is — Affirmed. 

Wbavbr,  C.  J.,  Gaynor  and  Stbjvbns,  JJ.,  concur. 
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Louis  Anthony,  Appellee,  v.  Matt  . O'Brien^  Appellant. 

APPEAL  AND  EEBOB:    Waiver— Failure  to  Bepeat  Motion  for  Dl- 

1  rected  Verdict  Error  in  overruling,  at  the  close  of  plaintifTs 
evideifce,  a  motion  for  directed  verdict,  is  waived  by  not  repeat- 
ing the  motion  at  the  close  of  all  the  evidence. 

TBIAI*:     Instructions — Oenteal  Objections  Disregarded.    Objections 

2  to  instructions  will  be  disregarded,  unless  they  specify  the  part 
of  the  instruction  objected  to  and  the  grounds  of  the  objection. 
(37  G.  A..  Ch.  24.) 

TBIAL:     Instructions— Waiving  Objections.    Objections  to  instruc- 

3  tions  are  waived  by  failure  to  submit  them  to  the  court  and 
secure  ruling  thereon.     (37  6.  A.,  Ch.  24.) 

TBIAL:    Instructions — Befnsal — ^Assignment  of  Grounds — Sufficiency. 

4  A  party  may  not  rely  on  the  mere  refusal  to  give  an  instruc- 
tion. He  must  go  further,  and  specify  the  grounds  on  which 
he  predicates  error  in  such  refusal.     (37  G.  A.,  Ch.  24.) 

Appeal  from  Fremont  District  Court. — J.  B.  Rockafellow, 

Judge. 

January  20, 1920. 

Rbhearinq  Denied  March  17,  1920. 

Action  on  an  alleged  breach  of  contract  in  the  sale  of 
corn  resulted  in  a  verdict  for  plaintiff  and  judgment  there- 
on.   The  defendant  appeals. — Affirmed, 

Tvnieif,  Mitchell,  Pryor  d  RosSf  for  appellant. 

Ferguson,  Barnes  &  Ferguson^  for  appellee. 

Ladd,  J. — I.  Plaintiff  and  defendant  entered  into  an 
agreement,  December  29,  1916,  in  words  following : 

"I  have  this  day  sold  to  Lewis  Anthony  8,000  to  10,000 
bushels  of  good  sound  dry,  No.  4  or  better  com,  white,  at 
the  price  of  83c  per  bushel,  f.  o.  b.  Payne  Jet.,  to  be  delivered 
at  elevator  at  Payne  Jet.,  as  soon  as  cars  are  furniahe<l. 
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''(Grain  that  is  not  up  to  the  grade«purchased^  to  be 
accepted  at  market  difference). 

"I  hereby  acknowledge  receipt  of  |. . . .  to  apply  in  pay- 
ment of  above  contract,  and  certify  that  the  grain  thus  sold 
is  now  in  my  possession  and  is  free  and  clear  of  all  incum- 
brances and  liens. 

"[Signed]  Matt  O'Brien,  Seller. 
"I^wis  Anthony,  Buyer." 

Plaintiff  alleged  that  cars  were  furnished  at  Payne 
Junction  for  the  receipt  of  said  grain  at  several  times, 
and  that  defendant  was  notified  thereof,  but  at  all  times 
refused  to  deliver  the  corn,  and  has,  in  every  respect, 
breached  the  contract;  and  prayed  for  damages  in  the  dif- 
ference between  the  contract  price  and  the  market  price  at 
the  time  of  such  refusal.  The  defendant  interposed  a  gen- 
eral denial.    At  the  close  of  the  evidence,  the  defendant 

moved  that  a  verdict  be  directed  for  the  de- 

1.  APPIAL     AND 

iffir""-  fall-  fendant.  This  motion  was  overruled,  and 
mot!oii7o?**  the  defendant  proceeded  to  introduce  evi 
grMted  Ter-        dence  in  his  own  behalf,  and  thereafter,  wit 

nesses  were  called  in  rebuttal  by  plaintiff 
The  error  first  assigned  is  that  "the  court  erred  in  not  suk 
taining  the  defendant's  motion  for  a  directed  verdict  in  his 
behalf  at  the  close  of  the  plaintiff's  evidence,"  citing  the 
page  and  line  where  it  might  be  found.  This  was  repeated 
at  the  beginning  of  the  aj'gument,  and.  though  not  men- 
tioned, the  brief  point  was  broad  enough  to  include  the  same. 
It  will  be  noted  that  the  suflSciency  of  the  evidence  in  its  en- 
tirety later  was  not  challenged  in  this  motion;  nor  is  any 
error  in  ruling  thereon  assigned.  It  is  well  established 
in  this  state  that  a  defendant,  by  introducing  evidence  after 
sucfi  a  ruling,  waives  the  error,  if  any,  in  denying  the  mo- 
tion. Stofier-McCray  f^ysteni  t\  Manhattatv  Oil  Co.,  170 
Iowa  630.  The  error,  if  any,  having  been  waived,  may  not 
be  reviewed. 
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II.  The  fourth  error  assigned  is  to  the  giving  of  In- 
struction No.  7,  and  the  fifth,  "in  submitting  to  the  jury 
matters  about  which  there  was  no  dispute."    The  written 

objections  to  the  instructions  were  general, 
2.  Trial:  In-  and  did  not  reffer  specifically  to  any  partic- 

■trnctlonB:  .   r  ^  ^   r 

J  general  ob-         ular  instruction  or  portion   thereof.    The 
regarded.  motion  for  new  trial  was  equally  general; 

neither  the  motion  nor  the  exceptions  com- 
plied with  the  requirements  of  Section  1  of  Chapter  24,  Acts 
of  the  Thirty-seventh  General  Assembly,  providing  that: 

"Either  party  may  take  and  file  exceptions  to  the  in- 
structions of  the  court  or  any  part  of  the  instructions  given 
or  to  the  refusal  to  give  any  instruction  as  requested  within 
five  days  after  the  verdict  in  the  cause  is  filed  or  within 
such  further  time  as  the  court  may  allow  and  may  include 
the  same  or  any  part  thereof  in  a  motion  for  a  new  trial, 
but  all  such  exceptions  shall  specify  the  part  of  the  in- 
structions as  excepted  to,  or  of  the  instructions  asked  and 
refused  and  objected  to,  and  the  grounds  of  sucb  objec- 
tions." 

In  not  directing  attention  to  the  portion  of  the  instruc- 
tion claimed  to  have  been  erroneous,  the  exceptions  were  in- 
•  

sufiQcient.    Even  though  the  objections  had  been  sufficient, 

however,  they  were  never  submitted  to  and 

*'  ^ctionlf*  passed  on  by  the  court,  and  for  this  reason 

JccSbSi^**  may  not  be  reviewed.     Gibson  v.  Adams  Ex- 

press Co,,  187  Iowa  1259. 

III.  The  second  assignment  of  error  was  the  refusal  to 
give  the  first  instruction  requested,  sxid  the  third  error  as- 
signed was  as  to  the  refusal  to  give  the  second  instniction  re- 
quested.   Neither  in  the  objections  or  ex- 

4.  Trial:  In-  ceptions,  nor  in  the  motion  for  new  trial, 

refusal:  as-         are  the  above  refused  instructions  referred 

■xgDment  or 

flSene/.'  *^^       ^^y  ^^^  objections  to  the  refusal  to  give  them 

mentioned  in  connection  with  such  instnic- 
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tions  or  such  refusal.  •  The  defendant  contents  himself  wiMi 
pointing  out  generally  what  the  court  should  have  instruct 
ed,  instead  of  what  it  did  instruct.  It  will  be  observed, 
from  the  latter  portion  of  the  statute  above  quoted,  that 
the  objections  or  exceptions  are  not  to  instructions  refused, 
but  "to  the  refusal  to  give  any*  instructions  as  requested.'* 
The  exceptions  must  specify  the  part  "of  the  instructions 
asked  and  refused  and  objected  to  and  the  grounds  of  such 
objections." 

The  latter  portion  of  the  statute  is  awkwardly  worded ; 
but  the  very  evident  purpose  thereof,  when  considered  in 
connection  with  the  context,  is  that  a  party  may  not  re^.y 
on  a  mere  refusal  to  give  an  instruction,  but  must  specify 
the  grounds  on  which  he  predicates  error  in  such  refusal. 
There  is  quite  as  much  reason  for  requiring  this  as  in  exact- 
ing specific  objection  to  the  instructions,  and  both  are  cal- 
culated to  facilitate  corrections  of  errors  in  the  nisi  priua 
court,  and  thereby  avoid  the  expense  and  delay  of  appellate 
reviews,  as  far  as  possible.  Whether  an  instruction  re- 
quested, or  some  feature  of  it,  should  be  submitted  to  tho 
jury,  often  involves  a  careful  comparison  between  the  in' 
structions  requested  and  those  given.  Moreover,  many  in- 
structions are  requested  so  near  the  time  of  submissioii  to 
the  jury  as  to  render  unlikely  a  careful  examination  and 
dritical  comparison  of  those  given  and  those  requested,  and 
it  is  only  fair  that  the  trial  court  have  an  opportunity  to 
have  all  the  alleged  defects  in  instructions  given  and  in  tho 
refusal  to  give,  submitted  and  passed  upon,  as  a  condition 
precedent  to  review  in  this  court.  Such  was  the  view  ex- 
pressed in  Gibson  v.  Adams  Express  Co,,  supra.  Because 
of  not  specifying  the  grounds  of  excepting  to  the  refusal  to 
give  the  instructions  mentioned,  and  the  fact  that  the  court 
did  not  pass  thereon,  we  may  not  review  the  rulings  refus- 
ing to  give  the  instructions  mentioned. — Affirmed, 

Weavbe,  C.  J.,  Gaynor  and  Stbvbns,  JJ.,  concur. 
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( 

C.  P.  Halver,  Appellee,  v.  Higgins  Shehbp  Commission  Com- 
pany et  al.,  Appellants. 

BEFOBMATION  OF  INSTBUMEKTS:     Belated  Claim  of  Mistake. 

1  One  who,  without  complaint,  accepts  delivery  of  property  under 
a  written  contract  as  then  written,  with  full  knowledge  that 
such  contract  does  not  contain  a  certain  guaranty,  may  not, 
when  called  on  for  payment,  ask  for  a  reformation  of  the  con- 
tract, on  the  plea  that  said  guaranty  was  inadvertently  omitted 
from  the  contract,  and  especially  when  his  failure  to  pay  for 
the  property  at  the  time  of  acceptance,  as  provided  in  the  con- 
tract, was  an  act  of  bad  faith.  Evidence  reviewed  •iii  eTsitn^o, 
and  held  insufficient  to  justify  reformation  for  mistake. 

Weaver,  C.  J.,  dissents  as  to  the  facts  shown  by  the  record. 

APPEAL  AND  EBBOB:     Bevlew,  Scope  of— Belated  .and  Inconsis- 

2  tent  Theory  on  Appeal  One  may  not  plead  and  try  his  case  on 
the  theory  that  an  agent  had  authority  to  enter  into  a  certain 
contract,  and,  on  appeal,*  question  such  authority. 

Appeal  from  Woodbury  District  Court. — Gborgb  Jbpson, 

Judge. 

March  17,  1920. 

Action  on  a  written  contract,  to  recover  the  agreed 
purchase  price  of  certain  Iambs  delivered  by  the  plaintiff  to 
the  defendant,  pursuant  to  such  contract.  The  answer  of 
the  defendant  admitted  the  execution  of  the  contract,  but 
averred  that  the  contract  itself  did  not  express  the  real 
agreement  of  the  parties,  in  that  the  same  should  have  con- 
tained an  undertaking  and  guaranty  on  the  part  of  the 
plaintiff  of  the  weights  of  the  lambs  to  be  delivered,  and 
that  such  provision  was  omitted  by  oversight,  and  that  the 
same  should  now  be  reformed.  Defendant  avers  a  breach 
of  the  terms  of  the  contract,  as  thus  reformed.  It  prays  a 
reformation  and  a  judgment  on  counterclaim  or  cross-bill. 
The  cause  was  tried  in  equity.    The  district  court  entered 
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a  decree  for  the  plaintiff,  substantially  as  prayed,  and  dis- 
missed the  cross-bill.  The  defendant  has  appealed. — Af- 
"firmed, 

E.  A,  Burgess  and  Fred  H.  Free,  for  appellants. 

Henderson,  Fribourg  d  Hatfield,  for  appellee. 

Evans,  J. — I.  The  defendant  Joshua  W.  Higgins  oper- 
ates under  the  trade  name  of  Higgins  Sheep  Commission 
Company,  and  is  engaged  in  the  business  indicated  by  such 

trade  name,  in  Sioux  City.     The  plaintiff 

1.  rbfoeuation       is  a  real  estate  man,  engaged  also  in  the 

MBNTs:  belated    business  of  buvins:  and  se11in£i:  sheep.     He 

claim  of  ml8-  *      **  o  ±' 

take.  was  a  resident  of  Flandreau,  South  Dakota. 

The  contract  sued  on  was  one  of  two 
contracts,  made  at  the  same  time,  and  pursuant  to  fhe  same 
negotiations.  They  are  both  identical  in  all  their  terms, 
except  that  one  called  for  a  delivery  of  2,200  lambs  on  Sep- 
tember 1,  1916,  and  the  other  called  for  a  delivery  of  2,500 
lambs,  on  September  25,  1916.  Under  the  first  contract, 
known  in  this  record  as  Exhibit  13,  the  lambs  were  deliv- 
ei-ed  on  September  1st,  and  paid  for.  Under  the  other  con- 
tract, the  lambs  were  delivered  on  September  25th,  but 
were  not  paid  for.  Plaintiff's  suit  is  predicated  upon  this 
contract,  known  in  this  record  as  Exhibit  A. 

The  defendant's  cross-bill,  however,  treats  both  con- 
tracts as  one,  and  asks  to  reform  them  both,  and  for  relief 
under  them,  as  so  reformed.  The  general  nature  of  defend- 
ant's contention  is  that  the  plaintiff  agreed  to  guarantee 
a  general  average  weight  of  all  the  lambs  at  50  pounds,  and 
a  considerable  percentage  thereof  at  60  pounds.  This  con- 
tention is  denied  by  the  plaintiff.  If  the  defendant's  con- 
tention at  this  point  is  sustained  hj  the  record,  he  is  en- 
titled to  the  reformation  prayed,  and  to  the  consequent  re- 
lief.   If  defendant  is  not  entitled  to  such  reformation,  the 
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plaintiflf  is  entitled  to  recover,  in  accord  with  the  strict 
terms  of  the  contract  sued  on.    Exhibit  A  is  as  follows: 

"This  is  to  certify  that  I,  C.  P.  Halver,  of  Flandxeau, 
S.  D.,  have  this  25th  day  of  August,  1916,  bargained,  sold 
and  agree  to  deliver  to  Higgins  Sheep  Com.  Co.,  the  follow- 
ing described  live  stock  at  time,  place,  prices  and  under  the 
conditions  mentioned  and  described  below. 

"I  guarantee  the  title  to  the  live  stock  which  I  have 
sold  under  this  agreement,  and  guarantee  the  stock  when 
delivered  will  be  in  a  merchantable,  marketable  condition, 
free  from  any  and  all  infectious  or  contagious  diseases, 
which  guarantees  state  and  Federal  inspection. 

"In  consideration  of  and  to  complete  this  contract,  I 
hereby  acknowledge  the  receipt  of  |625  as  an  advance  pay- 
ment, the  balance  to  be  due  and  payable  upon  the  complete 
deliverv  of  the  stock  and  fulfillment  of  this  contract. 

"Description  of  Live  Htock  Sold. 

No.  Head  Description  Price  Time  &  Place  of  Delivery 
2,500  Lambs        |4.90    F.  O.  B.  Cars  Sept.  25, 

per       1916,  Hettinger  and 
Head    Griffin,  N.  D.     In  pro- 
portion to  total   number 
loaded  at  both  places. 
These  lambs  not  to  be  sort- 
ed, or  topped  out  for  mut- 
ton. 
(Signed)     C.  S.  Halver." 

We  need  not  set  out  Exhibit  13,  which  is  identical,  ex- 
cept as  to  number  of  lambs  (2,200)  and  date  of  delivery 
(September  1st).  The  negotiations  which  resulted  in  these 
contracts  began  on  the  morning  of  August  19th,  and  contin- 
ued up  to  the  time  of  their  consummation,  August  25th.  One 
week  later,  deldverv  was  made,  under  Exhibit  13.     These 


Mar.  1920]         Halver  v.  Higgins  S.  C.  Oo.  809 

negotiations  were  initiated  by  certain  telegrams,  as  follows : 

"Exhibit  3. 

"Lemmon,  S.  D.,  Aug.  17,  1916. 
"Higgins  Sheep  Com.  Co.,  Sioux  City,  Iowa: 

"Wire  offer  on  four  thousand  to  be  weighed  at  GriflSn 
Oct.  1st.  Nothing  under  fifty  pounds.  To  average  sixty 
pounds  or  better.    Halver." 

"Exhibit  6. 

"Sioux  City,  August  18,  1916. 
"Halver,  Sheep  Man,  Lemmon,  S.  D. : 

"What  will  you  contract  four  thousand  himbs  average 
sixty  Griffin  October  first  delivery.    Higgins." 

"Exhibit  5. 

"Sioux  City,  August  18,  1916. 
"Wire  me  at  once  how  much  per  hundred  you  will  pay 
me  for  twenty-five  hundred  to  four  thousand  head  delivered 
at  Griffin  or  Hettinger  October  first  to  weigh  average  sixty 
pounds.  Wire  me  your  best  offer  as  I  have  two  offers  now 
and  will  sell  at  the  highest  price  this  afternpon.  Will  sell 
by  weight  or  head.    C.  P.  Halver." 

"Exhibit  4. 
"Sioux  City,  Iowa,  August  18,  1916. 
"C.  P.  Halver,  Sheep  Man,  Lemmon,  S.  D. : 

"My  man  Baker  leaves  for  Lemmon  tonight.  Will  try 
buy  your  stuff.    Higgins  Sheep  Com.  Cd." 

Pursuant  to  the  last  telegram,  W.  M.  Baker,  employee 
of  the  defendant,  arrived  at  Lemmon,  South  Dakota,  Au- 
gust 19th,  and  started  upon  an  inspection  of  the  lambs 
owned  by  plaintiff,  under  executory  contracts  for  future  de- 
livery; and  such  inspection  continued  for  a  period  of  5  days. 
Baker  was  a  man  of  17  years'  experience  in  the  business. 
Halver  was  the  owner  of  18,000  or  20,000  lambs,  in  the  sense 
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that  he  had  entered  into  contracts  of  purchase  to  that  ex- 
tent with  sheep  owners,  who  were  to  deliver  to  him  on  Sep- 
tember 1st  and  September  25tli.  The  lambs  thus  contracted 
for  were  still  in  the  custody  of  their  original  owners,  and 
could  be  inspected  in  the  separate  flocks,  respectively,  of 
such  original  owners.  There  was  a  large  number  of  these 
flocks,  covering  an  extended  territory  in  both  South  and 
North  Dakota.  The  parties  traveled  by  automobile  from 
one  flock  to  another,  and  Baker  went  through  each  flock, 
for  the  purpose  of  forming  a  judgment  as  to  the  Quality  and  ' 
value  of  the  lambs  therein.  One  V.  E.  Baker  also  made  the 
same  trip  with  the  parties,  and  conducted  an  inspection  in 
his  own  behalf,  as  purchaser  of  the  ewes  of  the  same  flocks. 
To  avoid  confusion,  we  shall  use  the  initials  of  V.  E.  Baker, 
whenever  reference  to  him  is  made.  When  initials  are  not 
used  with  the  name  Baker,  reference  will  be  had  to  W.  M. 
Baker,  the  agent  of  the  defeudaut  hei*ein.  Baker  complet- 
ed his  inspection  August  23d,  and  the  parties  returned  the 
same  evening  to  Lemmon,  South  Dakota.  In  the  mean- 
time, he  had  sent  to  his  principal  one  or  more  telegrams. 
On  the  morning  of  August  24th,  he  mailed  to  his  principal 
the  following  letter,  known  in  this  record  as  Exhibit  F. 

''Lemmon,  So.  Dak.,  Aug.  24,  1916. 
''Higgins  Sheep  Co.  Co.,  Sioux  City,  Iowa, 

"Dear  Sir:  I  got  into  Lemmon  Saturday  afternoon  and 
saw  C.  P.  Halver.  He  and  Halsted  are  the  same.  Halver 
lives  at  Flandreau,  S.  D.,  and  has  bought  up  a  lot  of  Iambs 
and  ewes  out  here. 

"I  went  out  of  here  Sat.  afternoon  and  we  covered  a 
large  country  south  and  west.  He  showed  me  a  lot  of 
lambs.  I  was  not  in  reach  of  a  wire  until  Wed.  morning 
when  I  phoned  a  message  to  Lemmon  for  you  from  Bison. 
Beached  Hettinger  Wednesday  afternoon  and  drove  here 
last  night;  will  go  back  to  Hettinger  this  morning;  will 
wait  to  hear  from  you  there.    Halver  has  around  26,000 
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lambs  and  sheep  bought.  As  near  as  I  find  out  he  has  paid 
fl.OO  to  {4.50  per  head  for  lambs  and  |4.25  for  ewes.  His 
lambs  are  to  have  about  50  culled  out  of  each  band,  the 
owner  keeping  them.  The  bands  run  about  750  each.  Some 
men  not  selling  ewe  lambs. 

^*He  is  going  to  cut  out  and  keep  1,600  ewe  lambs. 
But  first,  he  is  receiving  at  Griffin  and  Hettinger  the  1st  of 
Sept.  After  counting  each  man's  flock,  he  will  turn  them 
all  together,  then  cut  out  his  ewe  lambs  at  both  places  to 
make  the  1,600.  Then  from  what  is  left  if  he  sells  any  to  de- 
liver F.  O.  B.  he  will  cut  ten  each  way  through  the  chute 
until  enough  are  cut  out  to  make  the  count.  Some  of  the 
bands  at  both  places  are  good,  some  are  not.  There  will  b^ 
about  25  per  cent  fat  I  think,  but  they  are  not  very  heavy, 
would  weigh  >65  pounds  on  market.  And  if  the  sellers  sort 
as  he  says,  the  feeders  will  run  down  to  38  or  40  pounds. 
He  seems  very  set  on  |4.90  per  head,  which  is  too  high  as 
they  would  not  pay  out  even  if  all  fat  at  the  weights.  He 
wants  25  cents  per  head  down.  He  has  cut  out  the  Sept. 
lOtb  shipment  and  will  only  ship  Sept.  1st  and  25th.  He 
has  bought  from  50  to  350  old  ewes  from  the  different  bands 
and  is  selling  them  at  (4.75  to  |5.25  per  head.  The  ewes  in 
some  places  have  lots  of  needles  and  some  of  the  lambs  also. 

''I  don't  think  1  would  care  to  contract  lambs  or  ewes 
from  him  at  present  the  way  he  wants  to  handle  them. 
You  might  be  able  to  do  better  by  being  present  shipping 
day  and  buy  just  certain  bands  then.  He  has  a  lot  of  this 
stuff  sold  around  Flandreau.  Moxon  has  ordered  1,000 
lambs.  Halver  is  looking  for  too  big  a  profit.  And  I  donH 
see  any  money  in  them  except  the  chance  to  buy  at  shipping 
time  and  that  is  slim.  I  met  Mr.  Waite  last  night  and  this 
morning  and  he  said  as  I  had  seen  conditions  he  would 
not  write.  I  will  go  to  Hettinger  today  and  wait  there  to 
hear  from  you.    Yours  truly,  W.  M.  Baker." 

On  the  same  date,  Baker  received  from  his  principal 
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the  following  telegram,  known  in  the  record  as  Exhibit  8: 

"Sioux  City,  August  24th,  1916. 
** Walter  M.  Baker,  Hettinger,  N.  D.: 

"I  want  those  Iambs  and  will  buy  them  provided  I  can 
get  you  to  answer  my  inquiry  so  that  I  can  form  a  correct 
opinion  of  what  I  am  getting.  Wire  me  how  many  kimba 
are  for  sale,  if  they  are  South  Dakota  or  Mentanas,  kind  of 
wool,  what  the  entire  band  will  average  there,  how  many  de- 
liveries, what  dates,  how  many  each  delivery,  what  percen- 
tage ai'e  fat  in  the  entii'e  bunch,  how  light  they  will  run 
down,  what  percentage  will  be  light,  what  per  cent  will 
weigh  over  sixty,  lowest  price  delivered  on  cars,  how  much 
needed  on  contract.  Stay  where  you  are  until  further  no- 
tice.   Give  me  quick  action.    Higgins  Sheep  Com.  Co.'' 

Baker  answered  this  telegram  with  Exhibit  7,  as  fol- 
lows: ,  ^ 

"Lemmon,  S.  D.,  Aug.  24,  1916. 
"Higgins  Sheep  Commission  Co.,  Sioux  City,  Iowa: 

"About  seven  cars  Sept.  first.  Seven  to  ten  Sept.  twen- 
ty fifth.  Twenty  five  per  cent  first  shipment  fat,  forty  of 
second,  tail  end«  thirty  five  to  forty  lbs.  Dakota  sheep, 
Cotswold,  half  Ramboulia.  Average  fifty  lbs.  Fifteen  per 
cent  sixty  lbs.  Rate  Sioux  City  forty  cents.  Wire  ans. 
Hettinger.    See  letter.    W.  M.  Baker." 

On  the  following  day,  Baker  received  from  his  princi- 
pal the  following  telegram,  known  as  Exhibit  15: 

"Sioux  City,  August  25th,  1916. 
/  "Walter  M.  Baker,  Hettinger,  N.  D. 

"If  those  lambs  clean  from  burrs,  needles  or  culls 
thrifty  and  all  can  be  bought  at  price  named  deliveries  as 
stated  written  contract  describing  the  lambs  by  brand  fully 
identified  with  twenty-five  to  fifty  cents  per  head  paid  down 
balance  on  delivery  on  cars  agreeing  now  just  how  many 
there  will  be,  not  so  many  cars  but  so  many  head  of  lambs 
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buying  even  carloads,  close  the  deal  but  make  the  best 
trade  for  me  that  you  can.  The  market  is  lower  on  feeders 
expect  yon  to  buy  them  for  less.  Let  me  know  what  yon 
do  by  wire  follow  by  letter.  Stay  where  you  are  for  further 
advice.    Higgins  Sheep  Commission  Go.^' 

The  contracts  in  suit  were  entered  into  on  the  evening 
of  that  date.  Exhibit  8  was  shown  by  Baker  to  Halver. 
Halver  participated  in  formulating  Exhibit  7,  said  tele- 
gram being  in  his  handwriting,  except  the  words,  ''See  let^ 
ter."  Baker  testified  that  Halver  agreed  to  guarantee  the 
estimates  appearing  in  Exhibit  7,  whereas  Halver  testified 
in  denial  of  this,  and  that  these  estimates  were  those  of 
Baker,  who  had  expert  knowledge  and  judgment  on  the  sub- 
ject; that  all  these  estimates  had  been  incorporated  by 
Baker  in  a  lengthy  tdegram,  just  previously  written  by 
Baker,  and  that  Exhibit  7  was  a  condensation  of  such 
lengthy  telegram. 

The  conflict  of  evidence  between  these  two  witoesses 
at  this  point  presents  the  crux  of  the  case.  In  order  to 
weigh  the  relative  credibility  of  these  conflicting  witnesses, 
reference  must  be  had  to  the  circumstances  antecedent  to 
the  contract,  and  to  the  conduct  of  the  parties  thereafter. 
Corroboration  is  claimed  for  Baker  as  follows:  (1)  In  the 
telegram  which  initiated  the  negotiations.  (2)  In  the  fact 
that  Exhibit  7  was  written  by  Halver.  (3)  In  the  fact 
that,  immediately  after  the  signing  of  the  contract,  Baker 
wrote  a  letter  to  his  principal,  advising  him  that  Halver  had 
'made  such  guaranty,  which  guaranty  had  been  omitted  by 
oversight  from  the  contract. 

We  will  not  enumerate  at  this  point  aflBrmative  corrob- 
oration claimed  for  the  plaintiff,  but  will  refer  to  the  same 
later  in  the  discussion. 

As  to  the  initial  telegrams,  it  is  clear,  in  the  light  of 
the  whole  record,  that  they  sustain  little  relation  to  the  con- 
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tract  actually  entered  into.  Halver's  two  telegrams  called 
for  an  oflfer  by  wire,  to  be  based  upon  weights.  "Wire  me 
at  once  how  much  per  hundred  you  will  pay/'  said  Exhibit 
5.  "Wire  offer  on  4,000  to  he  weighed  at  Griffin/*  said 
Exhibit  3.  Higgins  wired  no  offer.  He  simply  sent  Baker 
upon  the  ground.  Exhibit  5  also  offered  to  sell  by  "weight 
or  head."  It  is  undisputed  that  there  was  no  proposition 
considered  between  Baker  and  Halver  of  a  sale  by  weight. 
Halver  made  a  price  to  Baker  of  14.90  per  head,  and  Bakei; 
went  out  on  his  tour  of  inspection  with  such  proposition 
before  him.  It  is  not  claimed  that  Baker  ever  made  an  of- 
fer, pursuant  to  the  request  of  either  of  the  initial  tele- 
grams. The  price  was  made,  not  by  Baker,  but  by  Halver, 
at  so  much  per  head.  The  purpose  of  the  inspection  by 
Baker  was  to  determine  whether  the  identical  sheep  thus 
offered  were  worth  the  price.  Of  course,  in  the  selection 
of  a  given  number  out  of  a  larger  number,  a  plan  of  selec- 
tion, for  the  purpose  of  maintaining  equality  of  average  be- 
tween those  taken  and  those  left,  was  involved.  We  see, 
therefore,  little  significance  to  be  attached  to  the  initial 
telegrams,  as  in  any  sense  controlling  the  rights  of  the  par- 
ties under  the  contract  actually  made. 

As  to  the  telegram.  Exhibit  7,  Halver  is  charged  with 
notice  of  its  contents,  so  far  as  material.  The  fact  that  he 
acted  as  a  scribe  in  the  writing  of  it  has  no  other  effect  than 
this,  there  being  no  charge  of  fraud  or  collusion,  as  be- 
tween him  and  Baker.  There  is  no  suggestion  of  guaranty 
in  this  telegram.  There  was  none  in  telegram  Exhibit  8, 
sent  by  Higgins.  There  was  none  in  the  letter,  Exhibit  P, 
written  by  Baker  to  Higgins,  to  which  reference  is  made  in 
the  telegram,  and  of  the  contents  of  which  Halver  knew 
nothing.  Exhibit  7  represented  the  actual  opinion  of  Baker 
at  the  time.  This  opinion  was  based  upon  his  inspection. 
His  experience  was  much  greater  than  that  of  Halver. 
Baker  understood  that.    He  testified : 
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"We  went  from  band  to  band.  At  times,  he  deecribed 
what  he  thought  they  would  weigh,  and  told  me  there  would 
be  so  many  that  could  go  to  market  as  butcher  stuff.  That 
did  not  interest  me,  as  I  was  to  judge  for  myself  what  they 
were." 

As  we  shall  presently  see,  the  recitals  of  Baker's  let- 
ter, Exhibit  F,  have  an  important  bearing  at  this  point, 
and  we  pass  it  for  the  moment.  Corroboration  is  claimed 
also  for  Baker  in  the  alleged  letter  which  he  wrote  to  his 
principal  on  August  25,  1916,  immediately  after  entering 
into  the  contract.  The  genuineness  of  this  letter  is  chal: 
lenged  by  the  appellee,  and  we  shall  deal  with  that  phase 
of  the  discussion  in  a  later  paragraph.  This  letter  is  known 
in  the  record  as  Exhibit  25.  Baker  states  therein  that 
Halver  was  to  guarantee  the  quality  and  weigKt,  but  that 
this  was  omitted  from  the  contract  through  his  forgetful ness. 

The  defendant  put  in  evidence,  also,  a  letter  known  as 
Exhibit  11,  purporting  to  have  been  ^written  by  him  to 
Halver  on  September  5,  1916,  after  the  receipt  of  the  first 
shipment  The  purport  of  this  letter  was,  in  effect,  a  re- 
jection of  the  lambs  received  in  the  first  shipment,  as  not 
being  in  compliance  with  the  contract.  No  reply  to  this 
letter  was  received  by  him  from  Halver.  This  letter  is  chal- 
lenged by  the  plaintiff  as  spurious,  and  as  being  no  part  of 
any  actual  correspondence.  We  shall  deal  with  this  fea- 
ture in  a  later  paragraph.  The  foregoing  presents  the  sa- 
lient features  of  defendant's  case,  so  far  as  it  relates  to  his 
right  of  reformation  on  the  cross-bill.  We  may  4is  well 
set  forth  here  Exhibit  C,  being  the  letter  by  Higgins  to 
Halver  on  September  21st,  pertaining  to  the  delivery  to  be 
made  on  September  25th,  to  which  letter  reference  must  be 
made  in  the  later  discussion.    It  was  as  follows : 
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"Sioux  City,  Iowa,  Sept.  21,  1916. 
"Mr.  C.  P.  Halver,  Hettinger,  N.  D. 

"Dear  Sir :  We  wired  you  in  response  to  your  telegram 
saying  that  our  Mr.  Baker  would  leave  tonight  and  meet 
you  at  Hettinger.  He  will  also  desire  to  see  and  accept  tlie 
lambs  purchased  on  contract  Your  wire  to  us  of  August 
18th  offered  2,500  to  4,000  li^mbs  delivered  Hettinger  or 
Griffin,  average  60  pounds,  was  the  lambs  under  consid- 
eration when  we  sent  Mr.  Baker  there  at  that  time  the 
purchase  was  made.  Those  already  shipped  do  not  come 
up  to  this  average.  Mr.  Baker  advised  that  owing  to  the 
railroad  difficulty  and  congested  conditioiU  he  received 
some  lambs  that  he  otherwise  would  not  have  done  under 
normal  conditions.  We  therefore  expect  the  balance  to  be 
up  to  the  understanding,  and  if  you  have  more  of  the  some 
kind  as  per  your  telegram  of  this  morning  we  shall  be  in 
the  market  to  buy  them. 

"Very  respectfully  yours, 
"Higgins  Sheep  Commission  Co., 
"JWH.M  Per  J.  W.  Higgins." 

With  the  foregoing  exhibits  before  us,  we  may  pi-oceed 
to  the  discussion  of  the  relative  weight  of  evidence  on  the 
merits  of 'ihe  controversy. 

II.  EiXhibit  F  is  of  prime  significance.  It  represents 
Baker^s  understanding,  at  that  time,  of  Halver's  proposi- 
tion, and  his  judgment  of  the  quality  and  weights  of  the 
sheep  which  Halver  proposed  to  sell.  There  is  no  sugges- 
tion in  it  of  a  guaranty  by  Halver.  On  the  contrary,  it 
negatives  any  suggestion  of  guarantee.  The  method  of  se- 
lection is  specified  in  the  letter: 

"Then  from  what  is  left  if  he  sells  any  to  deliver  F.  O. 
B.  he  will  out  ten  each  way  through  the  chute  until  enough 
are  cut  out  to  make  the  count,'' 

From  the  foregoing,  it  is  evident  that  the  best  sheep 
were  not  to  be  culled  out  for  the  purpose  of  this  sale.    If 
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Hajver  stood  as  a  guarantor  of  the  weights,  there  would  be 
no  occasion  for  the  method  of  selection  here  pointed  out 
On  the  contrary,  it  would  devolve  upon  Halver  to  make  a 
selection  at  his  own  risk,  which  should  comply  with  the 
guarantee.  The  purpose  of  the  method  here  pointed  out 
was  to  maintain  the  average  of  the  flock,  as  between  those 
sold  and  Ihose  left  unsold.  <  The  lambs  from  the  different 
flocks  which  had  been  inspected  by  Baker  were  to  be  deliv- 
ered by  their  then  owners  to  Halver  on  September  1st.  The 
flocks  were  then  to  be  mixed,  and  then  the  selection  made, 
"ten  each  way  through  the  chute.''  Suppose,  for  instance, 
that  a  sale  had  been  made  by  wire 'on  August  18th,  pursu- 
ant to  the  initial  telegrams  of  Halver,  and  by  offer  and  ac- 
ceptance based  thereon,  it  wouldjiave  devolved  upon  Halver 
to  make' his  own  selections,  at  his  own  peril,  for  the  purpose 
of  delivery  under  such  contract. 

This  letter  is  wholly  consistent  with  the  contract  as 
actually  entered  into  on  the  evening  of  the  following  day, 
and  is  strictly  corroborative  of  the  correctness  of  such  con- 
tract, as  executed,  unless  it  shall  appear  that,  after  the 
writing  of  the  letter,  and  before  the  signing  of  the  contract, 
some  change  was  made  in  the  proposition  under  considera: 
tion.  After  Baker  received  Exhibit  16,  the  final  telegram 
from  Higgins,  he  endeavored  to  get  the  price  reduced,  and 
offered  |4.75  per  head.  This  offer  was  rejected  by  Halver. 
There  is  no  dispute  about  this.  Baker  testified  that,  just 
before  the  contracts  were  entered  into,  Halver  agreed  to 
guarantee  the  weights,  according  to  the  telegram.  Exhibit 
7.  The  credibility  of  this  particular  teRtiniony  and  its  cir- 
cumstances will  be  considered  in  a  later  paragraph.  Suffi- 
cient to  say,  at  this  point,  that  we  find  that  there  was  no 
change  made  in  the  proposition  of  Halver,  as  outlined  in 
Exhibit  P  by  Baker.  The  contracts,  as  drawn,  provided  for 
delivery  P.  O.  B.  at  Oriffin  and  Hettinger.  There  is  no  dis- 
pute about  this  feature.     If   Halver   were   to   guarantee 
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weights,  these  would  be  the  weights  at  time  and  place  of  de- 
livery. The  contract  was  drawn  by  Baker,  upon  blank 
forma  furnished  by  his  principal.  The  contract,  as  drawn, 
contemplated  a  qualified  guaranty.  The  subject  of  guaran- 
ty was  not  forgotten.  The  contract  expressly  declares  a 
guaranty  and  qualifications  thereof.  This  is  a  strong  cir- 
cumstance, of  itself,  to  negative  the  claim  of  fbrgetfulness 
on  the  subject  of  guaranty.  Baker  testified  that  he  dis- 
covered the  omission  from  the  contract,  the  same  evening 
that  the  contracts  were  made.  He  admits  that  he  did  not 
mention  the  subject  to  Halver.  He  was  with  Halver  con- 
stantly,  for  two  days*  thereafter.  Nor  did  he,  during  that 
time,  mention  the  subject  of  mistake  in  the  contract.  No 
plausible  explanation  is  offered  of  his  failure  in  this  re- 
gard. After  three  or  four  days'  absence.  Baker  returned  to 
receive  the  delivery,  on  September  1st.  He  did  receive  the 
delivery.  He  testified  that  the  method  of  selection  agree<l 
on  was  the  same  as  stated  in  Exhibit  F.  This  was  the 
method  actually  followed  in  the  selection,  except  that  a 
larger  number  was  substituted  for  the  number  "10/'  for 
the  purpose  of  more  rapid  work.  It  is  virtually  undisputed 
that  Baker  received  his  allotment  from  the  identical  bands 
of  sheep  which  he  had  inspected.  V.  E.  Baker,  the  pur- 
chaser of  the  ewes,  was  present,  and  took  delivery  at  the 
same  time  of  the  ewes  from  which  the  lambs  were  sepa- 
rated. The  lambs  being  loaded,  the  delivery  by  Halver  was 
complete.  Baker  so  recognized  it,  and  paid  for  the  lambs 
at  f4.90  per  head,  dn  strict  accord  with  the  terms  of  the 
contract.  Nor  was  there  anything  said,  up  to  this  time, 
about  any  mistake  in  the  contract,  or  about  any  guaranty 
of  weights.  Six  hundred  forty  of  the  lambs  were  billed  to 
Canton,  and  the  remainder  to  Sioux  City,  where  they  arrived 
on  September  4th  or  5th.  The  lam^bs  were  not  weighed 
at  the  time  of  delivery,  nor  were  they  weighed  on  arrival 
at  Sioux  City.    The  only  evidence  we  have  of  actual  weights* 


Mar.  1920]         Halver  v.  Higgins  S.  C.  Co.  819 

of  these  lambs  is  the  estimate  of  witnesses  who  saw  them. 
No  reason  appears  upon  this  record  why  we  should  deem 
the  estimate  of  their  weights  in  Sioux  Cit}'  as  any  more  re- 
liable than  the  estimates  made  by  Baker  before  they  were 
shipped.  They  necessarily  suffered  shrinkage  in  weight,  as 
well  as  loss  of  quality,  in  the  long  shipment.  The  day  of 
their  shipment  was  the  day  of  their  wearing,  and  they 
could  not  be  expected  to  thrive  greatly,  during  the  ensuing 
three  or  four  days.  The  delivery  was  P.  O.  B.  Hettinger 
and  Oriflin.  Deterioration  and  shrinkage  were  inevitable, 
as  the  defendant  well  knew.    Though  we  were  to  find  that 

.  there  was  a  guaranty  of  weights,  yet  the  burden  would  be 
on  the  defendant  to  prove  the  deficiency  of  weights  at  Het- 
tinger and  Griffin.  The  very  fact,  however,  that  their 
weights  were  not  taken,  either  at  the  place  of  delivery  or 
on  arrival  at  Sioux  City,  indicates  strongly  the  mutual  un- 
derstanding of  the  parties  that  no  weighing  was  contem- 
plated, under  the  contract. 

On  this  branch  of  the  case,  therefore,  we  deem  it  clear 
that  the  conduct  of  Baker  was  wholly  inconsistent  with  any 
claim  of  forgetfulness  or  mistake  in  the  terms  of  the  con- 
tract, and  that  his  acceptance  of  delivery  thereunder  of  the 
identical  Iambs  contracted  for  by  him  was  an  affirmation 
of  the  contract  as  actually  made,  and  that  it  is  not  now 
subject  to  reformation  upon  any  ground  known  to  the  de- 
fendant prior  to  such  acceptance.  Needless  to  say  that  the 
delivery  by  plaintiff  and  the  acceptance  and  payment  by  the 
defendant  constituted  a  full  execution  of  the  contract  by 
both  parties. 

III.    Our  foregoing  conclusion  finds  further  confirma- 

.  tion  in  the  circumstances  attending  delivery  and  acceptance 
of  the  lambs  under  the  second  contract,  being  Exhibit  A. 
The  second  delivery  was  to  be  made  on  September  25th. 
On  September  21st,  Higgins  wrote  to  Halver  the  letter  Ex- 
hibit C,  hereinbefore  set  forth.    This  letter  advised  Halver 
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that  Baker  will  ''meet  jou  at  Hettinger.  He  will  also  de- 
sire to  see  and  accept  the  lambs  purchased  on  contract.'' 
The  foregoing  leaves  no  doubt  of  the  authority  of  Baker 
*'to  see  and  to  accept."  He  appeared  at  Hettinger  on  Sep- 
tember 2Sd,  and  remained  there  until  the  cars  were  loaded, 
on  September  25th.  He  was  there  when  the  bands  of  sheep 
were  brought  in.  He  saw  the  process  of  mixing  the  differ- 
ent bands.  The  same  method  of  selection  as  before  was 
adopted.  Nor,  up  to  this  time,  had  he  ever  made  any  claim 
of  mistake  in  the  contract.  .  V.  E.  Baker  was  present  at 
this  time,  also,  to  receive  the  ewes  from  which  Baker's 
lambs  were  taken.  There  can  be  no  question,  undeiir  this 
record/ as  to  the  identity  of  the  lambs  delivered  to  Baker, 
as  being  the  same  as  those  he  inspected.  At  this  time,  only 
one  question  of  dispute  arose.  Baker  claimed  a  cut-back  on 
certain  bands  of  sheep,  because  of  long-tails  and  peewees, 
etc.  By  a  cut-back  is  meant  a  rejection  or  setting  aside  of 
certain  sheep,  as  xiot  being  included  within  the  fair  con- 
templation of  the  contract.  Under  the  general  practice  of 
sheep  raisers,  the  tails  of  lambs  are  cut  off  at  shearing 
time.  The  "long-tailed''  are  lambs  bom  after  shearing 
time,  and  the  "pee-wees"  are  the  youngest  of  them.  Baker 
claimed  a  cut-back  of  225,  and  this,  was  acceded  to  by  Hal- 
ver. The  others  were  all  accepted  and  loaded,  to  the  num- 
ber of  2,160.  Three  cars,  comprising  approximately  1,000 
lambs,  were  billed  under  defendant's  orders  to  Roscoe, 
South  Dakota.  The  others  were  billed  to  the  defendant  at 
Sioux  City.  Though  Baker  accepted  these  lambs,  he  did 
not  pay  for  them.  He  made  the  excuse  that  he  had  no 
check,  and  the  further  excuse  that  it  was  too  late  to  get  in- 
to the  bank  (as  it  was) ;  and  that,  therefore,  he  could  not 
draw  a  draft.  He  told  Halver  that  the  purchase  price 
would  be  remitted  to  him  from  Sioux  City.  This  conduct 
on  the  part  of  Baker  was  not  in  good  faith,  but  was  done 
pursuant  to  a  ruse  on  the  part  of  Higgins. 
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The  shipment  arrived  at  Sioux  City  on  September  28th. 
When  the  Rofcoe  shipment  arriyed,  does  not  api)ear.  Two 
days  before  their  arrival,  Higgins  departed  for  Utontana, 
and  did  not  return  until  the  5th  of  October.  Before  going, 
he  left  instructions  with  his  clerk  to  haye  the  Iambs  weigh- 
ed when  they  arrived,  and,  if  they  averaged  under  50 
pounds,  to  refuse  payment.  The  lambs  were  not  weighed 
at  Hettinger  or  Grifiin.  It  does  not  appear  that  those  ship- 
ped to  Roscoe  were  weighed  there.  Baker  testified  that  he 
saw  the  Sioux  City  consignment  weighed  on  September 
28th.  He  produced  certain  figures  of  weights.  These  fig- 
ures show  that  1,151  weighed  50,730  pounds,  or  an  average 
of  a  little  above  44  pounds.  Pursuant  to  her  instructions, 
Higgins'  clerk  refused  payment.  9n  October  5th,  Halver 
had  a  conference  with  the  defendant,  and,  on  the  same  day, 
began  this  suit  to  recover  on  contract,  Exhibit  A.  At  no 
time  prior  to  the  beginning  of  the  suit  did  Baker  or  Higgins 
claim  to  Halver  that  there  was  any  mistake  or  oversight  in 
the  contract.  Having  obtained  possession  of  these  sheep 
from  plaintiff,  by  purported  acceptance  thereof  under  the 
contract,  and  having  avoided  payment  therefor  by  a  mere 
ruse,  is  defendant  entitled  now  to  the  aid  of  a  court  of 
equity  to  reform  this  contract,  on  a  ground  known  to  him 
since  August  25th?  He  claims  to  have  put  himself  in  the 
attitude  of  a  mere  bailee,  and  to  have  rejected  the  ship- 
ment, and  to  have  refused  to  receive  it.  But  he  did  receive 
it  at  Hettinger  and  Griffin.  Baker  was  his  alter  ego, 
sent  there  for  that  very  purpose.  By  accepting  delivery  at 
the  contract  place  of  delivery,  and  causing  the  shipment  of 
the  lambs  to  Boscoe  and  to  Sioux  City,  he  put  it  out  of  the 
power  of  the  plaintiff  to  produce  evidence  of  the  actual 
weights  of  these  lambs,  as  they  were  at  the  time  of  delivery, 
or,  for  that  matter,  as  they  were  thereafter.  The  deliverv 
was  a  complete  performance  of  the  contract  by  Halver,  ac- 
cording to  its  terms  as  actually  made.    If  Higgins  claimed 
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there  was  a  mistake  in  the  contract  which  should  be  cor- 
rected, whereby  the  delivery  thus  made  by^Halver  would 
not  be  a  compliance  with  the  contract  as  reformed,  ordinary 
good  faith  required  Higgins  to  say  so  in  advance  of  his 
ruse.  Even  if  his  grounds  of  reformation  were  originally 
good,  it  would  be  inequitable  to  permit  him  to  withhold 
them  from  the  plaintiff  while  he  was  dispossessing  him  of 
the  subject-matter  by  purported  acceptance,  and  thereby 
putting  it  out  of  the  plaintifiTs  power  to  produce  material 
evidence  on  the  new  issues  which  would  be  made  by  refor- 
mation. 

We  are  clear  that  the  defendant  could  not  accept  these 
lambs  in  Hettinger  and  reject  them  in  Sioux  City  or  in 
Hoscoe.  He  is  not  suilig  for  damages  for  breach  of  warran- 
ty. He  is,  in  effect,  rescinding  the  contract  by  rejecting  the 
subject-matter  on  the  ground  of  noncompliance,  and  treating 
the  same  as  a  mere  consignment  to  a  bailee.  Baker's  act 
in  selecting  and  receiving  the  lambs  at  Hettinger  and  con- 
signing them  to  the  four  winds  must  be  deemed  as  having 
some  legal  effect.  It  was  either  a  rejection  or  an  accept- 
ance. It  could  not  be  both.  It  could  not  be  neither.  It 
was  not  a  rejection.  He  then  and  there  delivered  to  Halver 
a  receipt  for  the  same,  as  follows : 

"Exhibit  B. 
"Received  of  C.  P.  Halver,  2,160  lambs  at  GrilBn,  Sept. 
26,  1916. 

"W.  M.  Baker, 
"Of  Higgins  Sheep  Com.  CJo. 
«At  14.90." 

This  writing  was  not  only  a  receipt  for  the  lambs,  it 
amounted,  in  legal  effect,  to  a  due  bill.  The  amount  due 
thereunder  was  a  mere  matter  of  computation:  "2,160 
lambs  at  |4.90."  Halver  could  have  based  his  present  ac- 
tion upon  this  due  bill  alone.  This,  too,  was  a  clear  con- 
firmation of  the  contract,  as  actually  made.    If  action  had 
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been  brought  upon  this  receipt,  Could  the  d^endant  have 
obtained  a  reformation  of  the  original  contract  upon 
grounds  known  to  him  at  the  time,  and  before  the  receipt 
was  given  ?  The  deflivery  of  this  receipt  and  the  acceptance 
thereof  by  Halver  necessarily  passed  the  title  and  right  of 
possession  of  the  lambs  to  the  defendant,  and  was  as  much 
an  afBrmative  acceptance  of  the  lambs  under  the  contract 
by  defendant  as  would  have  been  the  delivery  of  a  check  in 
payment  of  the  purchase  price ;  and  this  is  so  even  if  there 
had,  in  fact,  been  a  guaranty,  under  which  the  defendant 
might  have  maintained  an  action  for  damages.  Whatever 
the  right  of  defendant  would  have  been  under  the  guaranty, 
if  one  were  proved,  it  would  not  have  been  a  right  to  dis- 
affirm the  contract  or  to  reject  the  delivery,  once  accepted, 
with  full  knowledge  at  the  time  of  every  fact  which  he 
claims  to  know  now. 

IV.  Let  it  be  supposed  that  the  contract  had  been 
drawn  so  as  to  include  the  specifications  of  the  telegram  Ex- 
hibit 7  as  a  guaranty.  This  would  have  called  for  15  per 
cent  to  average  60  pounds,  and  for  the  whole  to  average  60. 
pounds  at  Hettinger  and  Oriffln.  This  is  the  reformation 
asked  for  by  the  cross-bill.  50  pounds  weight  at  Hettinger 
would  not  be  50  pounds  weight  at  Bioux  City  or  at  Roscoe. 
When  Higgins  directed  his  clerk  to  reject  the  shipment,  if 
it  weighed  less  than  an  average  of  50  pounds  at  Bioux  City, 
he  was  directing  a  breach  of  the  contract  in  advance,  and 
setting  up  a  standard  for  the  guidance  of  his  clerk  to  which 
he  was  not  entitled,  even  under  a  reformed  contract.  The 
amount  of  shrinkage  which  such  a  shipment  would  suffer, 
under  the  circumstances  attending  this  shipment,  is  uncer- 
tain under  the  evidence.  Under  the  defendant's  evidence, 
the  shrinkage  is  estimated  at  from  2  pounds  to  4  pounds  per 
head.  Under  the  plaintiff's  evidence,  it  could  have  been  8 
pounds.  Those  weighed  at  Sioux  City  were  a  little  more 
than  half  of  the  number  delivered.    Whether  those  shipped 
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to  Boficoe  would  have  averaged  more  or  less  is  a  inere*mat- 
ter"  of  estimate. 

V.  There  are  certain  items  of  evidence  in  the  record 
which  involve  the  veracity  of  Higgins  and  Baker  as  wit- 
nesses. The  defendant  put  in  evidence  the  letter  Exhibit  11, 
which  purported  to  be  written  by  himself/  on  September 
5,  1916,  to  Halver.  Higgins  identified  the  letter,  and  testi- 
fied to  mailing  the  same.    The  letter  is  as  follows : 

,      "Sept.  3,  1916. 
"Mp.  C.  p.  Halver, 

"Plandreau,  S.  D. 

"Dear  Sir:  Referring  to  the  lambs  you  have  shipped 
on  our  contract  will  say  that  as  a  whole  they  do  not  come 
up  to  specifications,  of  course  this  consignment  is  only 
about  50  per  cent  of  the  whole  and  it  depends  to  some  ex- 
tent upon  what  the  balance  are  as  to  how  many  of  these 
will  go  in  on  our  contract,  there  is  an  extremely  long  light 
'tail-end'  many  of  which  are  culls  and  not  thrifty,  these  t 
could  not  take  at  all,  and  I  am  not  sure  just  how  it  would 
suit  you  best  to  have  them  handled. 

"Therefore  inasmuch  as  they  are  here  and  not  salable 
as  they  are,  and  it  will  be  very  expensive  to  hold  them  in 
the  yai^s  here  until  the  balance  comes,  I  suggest  buying 
some  feed  for  them  near  here,  dipping  and  putting  them 
out  where  they  will  do  the  most  good  for  themselves  pend- 
ing the  arrival  of  the  balance,  then  I  can  use  what  come 
within  my  contfact  and  no  doubt  satisfactory  disposition 
can  be  made  of  the  rest  or  if  preferable  you  can  feed  them 
for  market  yourself. 

"Or  if  you  prefer  selling  the  light  end  at  once  we  will 
handle  them  for.  you  to  the  best  advantage  possible,  advis-  ' 
ing  however  that  just  at  present  there  is  practically  no  de- 
mand for  these  extremely  light  cully  stuff  and  they  will 
sell  very  low. 

"Kindly  give  this  your  prompt  attention  as  if  we  are 
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to  have  any  interest  in  the  top  end  we  want  to  know  it  with- 
out delay  so  we  may  place  them  on  our  orders  and  avoid 
unnecessary  expense. 

"Very  respectfully  yours, 
"JWH  Higgins  Sheep  Commission  Co.'' 

Defendant  also  put  in  evidence  Exhibit  25,  which  pur- 
ports to  be  a  letter  from  Baker  to  the  defendant,  dated  Au* 
gust  25th,  and  purporting  to  have  been  written  immediately 
after  the  signing  of  the  contracts.  This  letter  was  identi- 
fied by  Baker,  and  the  mailing  thereof  testified  to  by  him. 
This  letter  purported  to  be  a  report  of  the  contracts  en- 
tered into,  and  closed  with  the  following  paragraphs : 

"Halver  agreed  and  guaranteed  to  sell  and  deliver 
lambs  according  to  description  in  message  sent  to  you  de- 
scribing weights  and  condition  and  per  cent  of  fats  and 
tail  ends.  He  agreed  to  have  lambs  of  this  sort,  making 
them  as  described.  I  intended  to  put  description  in  con- 
tract^ but  forgot  same.  I  will  get  the  message  from  agent 
at  time  of  delivery." 

Exhibit  15,  which  is  a  telegram  from  Higgins  to  Baker, 
was  received  by  Baker  just  before  the  contracts  were  en- 
tered into.  Baker  testified  that  he  showed  this  telegram  to 
Halver  before  the  purchase  was  made,  and  that  it  was  at 
this  time  that  Halver  agreed  to  guarantee  weights,  and  that, 
thereupon,  the  contracts  were  immediately  drawn.  This 
tel^ram  has  hereinbefore  been  set  forth.  The  plaintiff  con- 
tends that  Exhibit  11  is  a  fabrication;  that  the  same  is 
true  of  Exhibit  25 ;  and  that  the  claim  that  Exhibit  16"  was 
shown  by  Baker  to  plaintiff  is  manifestly  and  consciously 
false.  '4 

As  to  Exhibit  11,  the  purported  letter  of  September  6th 
from  Higgins  to  Halver,  no  such  letter  was  ever  received  by 
Halver.  Higgins  did  write  a  letter  to  Halver  on  September 
5th,  which  was  received,  and  which  is  in  evidence.  It  is 
entirely  silent  on  the  matters  appearing  in  Exhibit  11. 
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On  September  6th,  Halver  was  in  Sioux  City,  and  spent 
several  hours  with  Higgins.  They  lunched  together  and 
talked  business.  Not  a  word  was  said  by  Higgins  as  to 
having  sent  the  letter  Exhibit  11.  Halver  testified  that 
none  of  the  coifiplaints  now  appearing  in  Exhibit  11  were 
made  orally  to  him.  There  was  nothing  said  about  a  guar- 
anty, and  nothing  said  about  rejecting  the  shipments.  Hig- 
gins' only  denial  of  this  testimony  is  the  following: 

"No  more  was  said  to  Halver  than  th^t  there  were  a 
great  many  lambs  in  there  that  would  not  come  within  the 
contract." 

And  yet,  according  to  his  later  attitude  at  the 
trial,  he  was,  at  that  very  time,  holding  the  shipment  as  a 
rejected  shipment,  and  holding  the  same  at  Halver's  ex- 
pense. He  was  also  waiting  for  a  reply  to  his  alleged  let- 
ter of  the  day  before.  He  knew  that  Halver  must  have  left 
home  for  Sioux  City  before  such  letter  could  have  reached 
him  by  mall.  Halver  left  him  that  day,  entirely  unconscious 
of  friction  or  material  dissatisfaction  over  the  shipment. 
Higgins  must  have  had  in  his  possession  at  that  time  Bak- 
er's letter  of  August  25th,  which  is  Exhibit  25,  but  he  made 
no  mention  of  it,  or  of  any  guaranty,  or  of  any  alleged  mis- 
take in  the  contract.  On  September  21st,  Higgins  did 
write  to  Halver  the  letter  Exhibit  C,  hereinbefore  set 
forth.  This  letter  is  quite  inconsistent  with  the  prior  ex- 
istence of  Exhibit  11.  Neither  is  there  any  suggestion  here 
of  anv  mistake  in  the  contract,  nor  of  any  guaranty,  except 
such  as  shall  be  implied  from  the  first  telegram  of  August 
18th. 

When  Exhibit  11  was  first  put  in  evidence,  the  defend- 
ant testified  that  it  had  been  dictated  by  him  to  his  8ten(^- 
rapher,  and  by  him  regularly  mailed.  On  cross-examina- 
tion, he  was  given  until  the  next  day  to  produce  the  stenog- 
rapher's notes.  Being  recalled  on  the  next  day,  he  testified 
that  the  letter  was  not  dictated  to  his  stenographer,  but 
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was  written  by  himself.  The  other  letter  written  by  him 
to  Halver  on  September  5th  umm  dictated  by  him  to  his 
stenographer.  It  will  be  noted  that  Exhibit  11  is  a  some- 
what lengthy  letter,  and  one  which  a  busy  man  would  be 
more  likely  to  dictate  to  his  regular  stenographer  than  to 
write  himself;  and  this  is  especially  so,  in  view  of  his  hav- 
ing kept  a  copy  of  it.  No  explanation  was  attempted  by 
the  witness  as  to  any  reason  for  the  method  adopted  by 
him.  It  was  upon  this  letter  that  the  defendant,  at  the 
trial,  predicated  his  allied  rejection  of  the  shipment,  and 
his  holding  the  same  as  bailee,  at  the  expense  of  Halver. 
The  burden-  was  upon  him  to  prove  the  genuineness  of  the 
letter  as  a  part  of  the  actual  correspondence.  The  circum- 
stances here  indicated  are  too  damaging  to  justify  us  in 
holding  that  such  burden  was  met. 

Turning  now  to  the  letter  from  Baker  of  August  25th 
to  Higgins,  being  Exhibit  25,  such  letter,  of  course,  what- 
ever its  contents,  was  not  binding  upon  Halver.  The  devel- 
opm^its  of  the  trial,  however,  might  have  rendered  it  ad- 
missible as  corroboration  of  Baker  in  bis  claim  of  mistake 
in  the  contract.  From  the  nature  of  the  case,' the  plaintiflf 
cannot  prove  the  alleged  spuriousness  of  this  portion  of 
that  letter  by  direct  evidence.  Beliance  is  had  upon  the 
circumstances.  If  the  letter  written  by  Baker  on  August 
25th,  as  a  report  of  the  purchase,  contained  this  paragraph, 
then  Higgins  knew  of  the  alleged  guaranty  and  the  mis- 
take in  the  contract  immediately,  and  before  receiving  any 
deliyeries.  He  never  mentioned  any  mistake  or  guaranty 
in  any  of  the  correspondence  between  him  and  Halver.  He 
did  not  Qiention  it  in  the  visit  of  September  5th.  He  com- 
pletely ignored  it  in  his  letter  of  September  21st,  wherein 
he  made  claim  under  the  telegram  of  August  ISth.  The 
conduct  of  Baker  in  ignoring  the  subject  has  already  been 
set  forth,  and  need  not  be  repeated.  This  letter  was  pro- 
duced at  the  last  day  of  the  trial.    All  other  correspondence 
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had  been  placed  in  the  hands  of  defendant's  attorneys,  at 
the  beginning  of  the  litigation.  This  letter  had  not.  It  was 
alleged  to  have  been  kept  in  the  defendant's  safe,  until  the 
day  of  its  production.  The  only  explanation  offered  by  the 
defendant  of  the  circumstances  here  indicated  was  that  he 
had  no  recollection  of  receiving  the  letter.  This  fact  would, 
of  course,  explain  his  conduct.  Is  it  not  also  very  strong 
evidence  that  he  never  did  receive  it  in  this  form?  If  he 
had  received  it,  would  he  be  likely  to  have  forgotten  in- 
formation so  important,  in  view  of  his  alleged  rejection  of 
the  first  shipment?  The  [further  circumstance  appears 
that  this  letter,  if  written  at  all,  was  written  at  Lemmon, 
South  Dakota,  from  the  same  hotel  as  the  letter  Exhibit 
P,  which  was  written  the  day  before.  The  letter  produced 
was  written  upon  the  stationery  of  the  Higgins  Sheep  Com- 
mission Company.  In  explanation  of  that,  Baker  testified 
that  he  always  carried  stationery.  But  the  letter  Exhibit 
F  was  written  upon  the  stationery  of  the  hotel  at  Lemmon. 
Halver  testified  to  the  circumstances  of  Baker's  obtaining 
such  hotel  stationery,  in  that  Baker  then  said  to  the  land- 
lady that  he  had  no  stationery  with  him.  Halver's  testi- 
mony as  to  this  statement  is  not  denied  by  Baker,  nor  is 
any  explanation  offered.  When  we  find  further,  upon  all 
the  evidence  in  the  case,  that  the  statement  contained  in 
such  paragraph  was  not,  in  fact,  true,  the  improbability  of 
its  having  been  included  in  the  letter  is  somewhat  inten.Hi- 
fied.  We  think  the  circumstances  here  shown  are  too  dam- 
aging to  justify  us  in  finding  that  the  defendant  has  shown 
this  letter  to  have  been  a  paii:  of  the  regular  correspon- 
dence. 

Baker  testified  that,  before  the  close  of  the  contracts, 
he  disclosed  to  Halver  the  telegram  Exhibit  15,  hereinbe- 
fore set  forth,  and  that  it  was  then  that  Halver  agreed  to 
the  guaranty.  This  is  denied  in  toto  by  Halver.  A  penisal 
of  Exhibit  15  contradicts  the  probability  of  such  a  course. 
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It  was  a  strictly  confidential  telegram  from   Higgins  to 
Baker.    Its  first  sentence  was: 

"If  those  Iambs  clean  from  burrs,  needles  or  culls  thrif- 
ty and  all  can  be  bought  at  pi-ice  named  ♦  ♦  ♦  close' 
the  deal  but  make  the  best  trade  for  me  that  you  can.  The 
market  is  lower  on  feeders  expect  you  to  buy  them  for  less.'' 

To  show  this  telegram  to  Halver  was  to  advise  him 
that  Baker  was  under  final  Instructions  to  pay  him  his 
price,  unless  he  could  do  better.  It  is  undisputed  that  Bak- 
er did  make  him  a  final  offer  of  |4.75,  which  Halver  reject- 
ed. It  is  significant,  also,  that  this  telegram  indicated 
the  specifications  to  be  included  in  the  contract.  There 
was  no  reference  therein  to  any  guaranty.  We  think  the 
improbability  of  the  truth  of  Baker's  testimony  at  this 
point  is  so  great  as  to  be  quite  conclusive  corroboration  of 
the  testimony  of  Halver. 

VI.    The  point  is  made  in  the  briefs  for  appellant  that, 
because  Halver  did  know  the  contents  of  telegrams  Exhibits 
8  and  7,  he  was  thereby  aware  of  a  limitation  upon  the  au- 
thority  of  Baker,   and   that,   in  effect,   he 
2.  AppiAL  AND        could  not  enter  into  a  binding  contract  with 

bbrob:  review,     i  .  •  ^  i.  j.i_      --l  tj.    • 

■cope  of:  be-       him,   m   excess  of   such   authority.     It   is 

lated  and  In- 

cpnsietent  enough  to  sav,  in  that  connection,  that  noth- 

theory  on  ap-  r>  .  y  > 

p«*i-  .    ing  is  predicated,  in  answer  or  cross-bill, 

upon  any  alleged  act  on  the  part  of  the 
agent  in  excess  of  authority.  There  is  not  an  averment  on 
that  subject.  We  have  no  occasion,  therefore,  to  consider 
it.  Enough  has  been  said  to  indicate  our  reasons  for  the 
conclusion  which  we  reach.  The  opinion  is  already  of  un- 
due length.  We  have  gone  into  the  details  of  the  evidence 
more  than  we  would  ordinarily,  because,  upon  our  first 
consideration  of  the  case,  some  of  us  reached  the  conclusion 
that  the  defendant  should  prevail.  We  are  satisfied,  upon 
the  whole  record,  that  the  trial  court  properly  dismissed 
the  cross-bill,  and  .rendered  judgment  for  plaintiff  for  the 


830  Halvkr  v.  HiGGiNs  y.  C.  (^o.      '    [188  Iowa 

r 

value  of  "2,160  sheep  at  f4.90"  each,  in  substantial  accord 
with  the  terms  of  the  receipt  and  due  bill  given  by  Baker 
on  September  25th,  at  the  time  of  the  second  delivery. — Af- 
firmed, 

Ladd,  Gaynor,  and  Stevens,  JJ.,  concur. 

Weaver,  C.  J.  (dissenting).  1  am  unable  to  concur  in 
the  foregoing  opinion.  As  I  read  the  record,  it  does  not 
sustain  the  views  of  the  majority  as  to  the  contract  made 
by  the  parties,  by  the  terms  of  which  their  rights  should 
be  measured.  I  cannot  agree  that  Exhibit  A,  or  that  such 
exhibit  in  connection  with  Exhibit  13,  constitutes  the  en- 
tire undertaking  of  the  respective  parties,  but  rather,  con- 
sider that  the  correspondence  had  between  the  parties,  cul- 
minating in  the  execution  of  the  exhibits  named,  is  to  be 
read  with  them  in  detetmining  their  nature  and  eflfect. 

The  plaintiff  was  the  moving  party  in  the  n^^tiations, 
and,  by  tracing  the  correspondence  in  its  chronological  or- 
der, the  point  I  am  trying  to  make  will  be  clear. 

On  August  17,  1916,  plaintiff  telegraphed  to  defendant, 
saying  that  he  had  6,000  lambs  for  sale,  and  soliciting  an 
order.  To  this,  defendant  at  once  responded  by  wire,  ask- 
ing: 

"What  do  you  want  for  6,000  Iambs?  What  are  the  de- 
liveries, and  at  what  point?" 

On  the  same  or  following  day,  plaintiff  telegraphed 
again : 

"Wire  offer  on  4,000,  to  be  weighed  at  Griffin,  October 
1.  Nothing  under  50  pounds.  To  average  60  pounds  or 
better." 

Still  again,  on  the  same  day,  plaintiff  telegraphed  once 
more: 

"Wire  me  at  once  what  you  will  pay  me  for  2,500  to 
4,000  head  delivered  at  Griffin  or  Hettinger  October  1,  to 
weigh  average  60  pounds.     Wire  me  your  best  offer  as  I 


i 
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have  two  offers  now  and  will  sell  at  the  highest  price  this 
afternoon  will  sell  by  weight  or  head." 

At  this  point,  defendant  responded,  saying: 

"My  man  Baker  leaves  for  Lemmon  tonight.  Will  try 
to  buy  your  sheep.'' 

It  was  at  this  stage  of  the  proceedings  that  Baker  went 
to  Dakota,  as  stated  by  the  majority.  After  Baker  had 
made  more  or  less  inspection  of  the  flocks,  and  obtained  an 
offer  from  plaintiff,  he  telegraphed  to  defendant,  saying: 

"Halver  offers  7  cars  lamfis  September  1st  Hettinger 
and  Griffin.  Average  50  pounds  one  fourth  fat  balance  good 
feeders.  Ten  cars  Sept.  25.  Some  real  good.  Wire  me 
today  Hettinger.    Last  shipment  guaranteed  sixty." 

To  this  message,  the  defendant  answered: 

"I  want  those  lambs  and  will  buy  them  providing  I 
can' get  you  to  answer  my  inquiry  so  I  can  form  a  correct 
opinion  of  what  I  am  getting.  Wire  me  how  many  lambs 
are  for  sale;  if  they  are  South  Dakotas  or  Montanas,  kind 
of  wool,  whfit  the  entire  band  will  average,  what  dates,  how 
many  each  delivery,  what  percentage  are  fat  in  the  entire 
bunch,  how  light  will  they  run  down,  what  percentage  will 
be  light,  what  percentage  will  weigh  over  sixty,  lowest  price 
delivered  on  cars,  how  much  needed  on  the  contract.  Give 
me  quick  action." 

When  Baker  received  this  message,  he  showed  it  to 
plaintiff,  and  plaintiff  himself  prepared  and  formulated  the 
answer,  as  follows: 

"About  7  cars  Sept.  1.  Seven  to  ten  Sept.  25,  25  per 
cent,  first  shipment  fat,  40  of  second.  Tail-ends  35  to  40 
pounds.  Dakota  sheep.  Cotswold,  half  Eamboulia.  Aver- 
age 50  pounds.    15  per  cent  60  pounds." 

This  message,  sent  to  defendant  on  August  24,  was 
promptly  answered  by  message  to  Baker,  as  follows: 

"If  those  lambs  clean  from  burrs,  needles  or  culls, 
thrifty  and  all  can  be  bought  at  price  named,  deliveries  as 
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stated,  written  contract  describing  the  lambs  by  brand 
fully  identified  with  25  to  50  cents  per  head  paid  down 
balance  on  delivery  on  cars,  agreeing  now  just  how  many 
there  will  be,  not  so  many  cars  but  so  many  head  of  lambs, 
buying  even  carloads,  close  the  deal  but  make  the  best  trade 
for  me  you  can.'' 

Immediately  ou  receipt  of  this  dispatch,  the  so-called 
contracts.  Exhibits  A  and  13,  were  made  by  plaintiff  and 
Baker. 

It  will  be  seen  that  Baker's  agency  was  strictly  limit- 
ed to  buying  t^e  lambs  described,  on  the  terms  which  had 
been  reported  to  the  defendant,  and  that  this  limitation 
was  fully  known  to  the  plaintiff;  and  it  seems  to  me  like 
shutting  our  eyes  to  the  light,  and  ignoring  the  fundamen- 
tal principles  of  the  law  of  contracts,  which  exact  fair  and 
honest  dealing  between  buyer  and  seller,  to  say  that,  in 
this  transaction,  plaintiff  may  deliver  or  tender  to  the  de- 
fendant lambs  of  a  oualitv  and  value  distinctly  inferior  to  » 
those  describe!!  in  his  offer  of  sak\  and  be  allowe^l  to  re- 
cover therefor  a  i)rice  which  had  lu^en  fixed  in  considera- 
tion of  his  i-epeated  assurance  that  the  animals  he  was  sell- 
ing were  of  a  superior  and  more  valuable  grade.  The  clause 
in  defendant's  final  telegram,  telling  Baker  to  make  the 
best  deal  he  could  for  his  principal,  was  written  in  connec- 
tion with  the  specific  limitations  there  placed  upon  his 
authority,  and  cannot  fairly  be  construed  as  being  more 
than  a  request  to  secure  better  terms,  if  he  could;  but  it 
surely  did  not  operate  as  authority  to  make  a  more  unfa- 
vorable bargain  than  had  been  reported  to  the  defendant. 
The  plaintiff  was  in  no  manner  deceived  or  misled.  He  had, 
from  the  outset,  particularly  described  to  defendant  the 
kind  and  quality  of  lambs  he  professed  to  have  for  sale. 
That  description,  without  material  variation,  was  repeated 
at  each  step  of  the  bargaining.  He  knew,  also,  that,  when 
Baker  had  reported  his  offer  to  defendant,  the  latter  had 
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agftin  insiBted  on  knowing  the  facts,  before  consummating 
the  purchase,  and  he  then,  himself,  in  his  own  handwrit- 
ing, wrote  out  the  final  telegram  to  defendant,  again  de 
scribing  the  lambs,  their  condition  and  weight ;  and  it  was 
only  on  receiving  this  information  that  defendant  directed 
the  purchase  to  be  made. 

Personally,  I  do  not  believe  any  reformation  of  the 
contract  is  required,  to  entitle  defendant  to  avail  himself  of 
his  defense,  but  think  that  it  is  entirely  within  the  province 
of  the  court,  even  in  an  action  at  law,  to  say  that  the  cor- 
respondence between  the  parties,  culminating  in  the  ex- 
ecution of  Exhibits  A  and  13,  should  all  be  construed  to- 
gether, as  containing  the  agreement  between  the  parties. 

The  fact  that  Baker  was  present  in  Dakota,  and  assist- 
ed in  receiving  and  shipping  the  lambs,  is  not  material,  for 
the  reason  already  suggested :  that  he  had  no  authority  to 
boy  the  lambs,  if  they  were  not  substantially  such  as  had 
been  described  by  the  plaintiff;  and  defendant  was,  there- 
fore, under  no  obligation  to  repudiate  Baker's  act,  until  it 
became  known  to  him  on  the  arrival  of  the  shipment  in 
Bioux  City. 

For  the  reasons  stated,  I  am  of  the  opinion  that  the 
judgment  appealed  from  should  be  reversed. 


In  re  Estate  of  Hbtta  A.  Sanford. 

00NVEB8I0K:     Equitable  Convenlon— -Extent  to  WUcli  Doctrine 

1  Oarried.  The  doctrine  of  equitable  conversion  of  realty  into  per- 
sonalty will  not  be  carried  further  than  is  imperaHvely  neces- 
sary in  order  to  carry  out  a  testator's  intent. 

TAXATION:      Ckdlateral    Inheritance— Proceeds    of    Foreign   Seal 

2  Estate.  The  proceeds  of  foreign  real  estate  belonging  to  a  res- 
ident testator  are  subject  to  the  succession  tax  of  this  state 
when  such  real  estate  has,  from  Imperative  necessity,  been 
converted  into  personalty,  in  order  to  pay  legacies  to  collateral 
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heirs,  even  though  such  proceeds  have  not  been  manually 
brought  Into  this  state,  and  are  subject  to  a  succession  tax  un- 
der ^e  laws  of  the  foreign  state.  (Sec  14Sl-a,  Code  Supp., 
1913.) 

BUBCUYOBS  AKD  ADMINI8TEAT0B8:     AnciUary  AdminlstraUon 

3  Taming  Over  Funds.  It  will  be  presumed  that  the  courts  of  a 
sister  state  will  promptly  order  its  ancillary  administrator  to 
turn  over  funds  to  the  principal  administrator  in  this  state 
when  such  action  is  necessary  to  pay  debts. 

TAXATION:     Collateral  Inheritance — ^Equitable  Conversion  of  For- 

4  eign  LaadSF— Limitation.  The  doctrine  of  equitable  conversion 
of  realty  into  personalty  will  not,  in  an  estate  consisting  of 
both  domestic  and  foreign  realty,  be  carried  so  far  in  the  inter- 
est of  the  succession  tax  of  this  state,  and  to  the  detriment  of 
general  residuary  legatees,  as  to  compel  the  conversion  of  all 
such  foreign  lands  into  personalty  and  the  application  of  the 
entire  proceeds  to  the  discharge,  in  this  state,  of  money  leg- 
acies. To  so  do  might  bring  the  entire  estate  under  our  suc- 
cession tax,  though  part  of  the  estate  might  be  foreign  realty 
ti^sing  in  fee.  In  the  instant  case,  held  that  the  transfer  of 
the  residuary  estate  should  be  here  taxed  in  the  proportion 
that  the  total  net  value  of  the  estate  in  the  foreign  state  bears 
to  the  total  net  value  of  the  entire  estate. 

TAXATION:     CoUateral  Inheritance— *<  Debts  "-^Federal  and  Sac- 

5  cession  Taxes.  Neither  succession  taxes  nor  Federal  inheritance 
taxes  are  "debts"  against  an  estate  in  such  sense  that  they 
may  be  deducted  in  the  computation  of  the  state  succession 
tax.     (Sec.  14Sri-a2,  Code  Supp.,  1913.) 

TAXATION:     Collateral  Inheritance— * 'Debts  "—Income  and  Cnr- 

6  rent  Taxes.  Accrued  Federal  income  taxes,  and  current  gen- 
eral taxes  lienable  at  the  death  of  decedent,  are  proper  deduc- 
tions in  computing  state  succession  taxes.  (Sec.  1481-a2,  Code 
Supp.,  1918.) 

Appeal  from  Cass  Distrik^  Court, — J.  B.  Rookapbllovt, 

Judge. 

Dbobmbibr  19,  1919. 

Rbhsaring  Denied  March  17,  1920. 

This  is  an  appeal  from  the  finding  and  decree  of  the 
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district  court  of  Cass  County,  holding  the  estate  of  Hetta 
A.  Sanford  liable  for  the  payment  of  a  collateral  inher- 
itance tax.  B.  H.  Hoyt,  treasurer,  P.  M.  Nichols,  executor, 
Charles  W.  Sanford,  Daisy  R.  Sabford,  and  other  *re«ld- 
uary  legatees  appeal. — Reversed  in  part  and  remanded, 

H.  M.  Haifier,  Attorney  General,  B,  J,  PoueiM,  Totn  C. 
Whitmore,  and  E,  M.  Willard,  for  appellants. 

D.  J.  Flaherty,  for  appellees. 

Stevens,  J. — Hetta.  A.  Sanford,  a  resident  of  Cass  Coun- 
ty, Iowa,  died  testate  on  December  20,  1916,  seized  and  pos- 
sessed of  real  and  personal  property  of  the  approximate 

value  of  $230,000.     Of  this  amount,  |35,054.- 

1.  Contbbsxon:  ^^  ,  ,  ,  .•  ^  1 

equitable  con-      69  was  personal  property;  and  the  rest,  real 

Tenlon :  extent 

to  which  doc-       estate  situate<1  in  Iowa,  Nebraska,  and  Mis- 
trine  carried.  ' 

souri.  The  Missouri  land  was  devised  in 
fee,  and  does  not  enter  into  our  consideration  in  this  case. 
Her  will  made  money  bequests  to  the  extent  of  $147,800  to 
various  collateral  relatives,  friends,  missionary  societies, 
colleges,  and  other  societies  or  institutions.  The  follow- 
ing is  the  residuary  clause  of  the  will : 

"If  after  all  my  just  debts  are  paid,  and  all  of  the  fore- 
going gifts  and  bequests  are  paid  and  satisfied  it  should  be 
found  that  there  still  remain  a  portion  of  my  property  that 
has  not  been  disposed  of,  I  desire  that  suclf  undisposed  of 
property  shall  be  divided  share  and  share  alike  between  my 
son,  Charles  W.  Sanford,  my  daughter-in-law,  Daisy  R.  San- 
ford, and  my  sister,  Martha  H.  Ayres." 

The  case  involves  few,  if  any,  disputed  questions  of 
fact,  and  was  submitted  largely  upon  an  agreed  statement  4)f 
facts,  from  which  it  appears  that  the  net  value  of  the  estate 
in  Iowa,  subject  to  the  collateral  inheritance  tax,  was 
$84,428.56  (on  which  the  tax,  amounting  to  $4,221.43,  was 
promptly  paid  by  the  executor),  and  of  the  real  estate  and 
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other  property  in  Nebraska,  which  includes  |6J96.25  re- 
ceived as  rental  therefrom,  was  |110,986.37.  The  contro- 
▼ersy  arises  out  of  the  attempt  of  the  treasurer  of  the  state 
of  Iowa  to  collect  an  inheritance  tax  upon  the  Nebraska 
property.  The  will  was  admitted  to  probate  by  the  district 
court  of  Cass  County,  Iowa,  on  the  23d  day  of  January,  1917, 
and  Frank  M.  Nichols  was  appointed  executor;  and,  on 
July  23;  1917,  same  was  admitted  to  probate  in  Saunders 
County,  Nebraska,  upon  a  duly  certified  and  authenticated 
copy  of  the  will  and  of  its  probate  by  the  district  court  of 
Cass  County,  and  Frank  M.  Nichols  was  appointed  exec- 
utor in  that  state.  £»xcept  a  small  amount  of  money,  none 
of  the  personal  property  or  proceeds  of  the  sale  of  the  Ne- 
braska real  property  has  been  brought  into  this  state  by 
the  executor,  but  |56,850  thereof  has  been  paid  to  various 
legatees  named  in  the  will,  the  amount  paid  to  each  being 
75  per  cent  of  the  legacy.  The  court  below  found  this 
amount  subject  to  the  succession  tax,  and  directed  the  ex- 
ecutor to  pay  92,842.50,  with  interest  thereon,  to  the  treas- 

I 

urer  of  state,  but  found  that  the  real  estate  in  Nebraska, 
except  that  actually  used  to  pay  legacies,  did  not  come  with- 
in the  statutes  or  jurisdiction  of  this  state.  The  Iowa  real 
estate  sold  by  the  executor  consisted  of  72Q  acres  in  Adair 
County,  and  the  Nebraska  real  estate,  of  320  acres  in  Saun- 
ders County  and  a  large  tract  in  York  County. 

I.  It  is  not  claimed  by  counsel  for  appellants  that  real 
property  situated  outside  of  this  state,  as  such,  is  subject 
to  the  payment  of  a  succession  tax  in  this  jurisdiction,  but 
that,  by  the  terms  of  the  will  of  Hetta  A.  Sanford,  there 
was  an  equitably  conversion  of  all  of  her  real  estate,  and 
that,  under  the  provisions  of  Section  1481-a,  Supplement  to 
the  Code,  1913,  the  same  became  subject  to  the  tax  in  this 
state.    Section  1481-a  is  as  follows: 

'^The  estates  of  all  deceased  persons,  whether  they  be 
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inhabitants  of  this  state  or  not,  and  whether  such  estate 
consists  of  real,  personal  or  mixed  property,  tangible  or 
intangible,  and  any  interest  in,  or  income  fi'om  any  such 
estate  or  property,  which  property  is,  at  the  death  of  the 
decedent  owner,  within  this  state  or  is  subject  to,  or  there* 
after,  for  the  purpose  of  distribution,  is  brought  within 
this  state  and  becomes  subject  to  the  jurisdiction  of  the 
courts  of  this  state,  or  the  property  of  any  decedent,  dom- 
iciled within  this  state  at  the  time  of  the  death  of  such  de- 
cedent, even  though  the  property  of  such  decedent  so  domi- 
ciled was  situated  outside  of  the  state,  except  real  estate 
located  outside  of  the  state  passing  in  fee  from  the  decedent 
owner,  which  shall  pass  by  will  or  by  the  statutes  of  inher- 
itance of  this  or  any  other  state  or  country,  or  by  deed, 
grant,  sale,  gift,  or  transfer  made  in  contemplation  of  the 
death  of  the  donor,  or  made  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the  death  of  the  grantor  or 
donor,  to  any  person,  or  for  any  use  in  tinist  or  otherwise, 
other  than'  to  or  for  the  use  of  persons,  or  uses  exempt  by 
this  act  shall  be  subject  to  a  tax  of  five  per  centum  ;•••»' 

The  doctrine  of  equitable  conversion  has  been  so  often 
defined  and  discussed  by  the  courts  of  this  and  the  otber 
states  of  the  Union  as  to  require  little  more  than  a  restate- 
ment of  the  conditions  under  which  same  will  arise,  and  to 
make  application  thereof  to  the  facts  of  this  case.  The 
general  rule  was  stated  in  Hanson  v.  Hatisofi,  149  Iowa  82, 
as  follows  (quoting  from  Darlington  t\  Darlington,  160  Pa. 
65):  . 

"  <To  work  a  conversion  of  real  estate  into  personalty, 
there  must  be  either  (a)  a  positive  direction  to  sell;  (b)  an 
absolute  necessity  to  sell,  in  order  to  execute  the  will;  or 
(c)  such  a  blending  of  realty  and  personalty  by  the  tes- 
tator in  his  will  as  to  clearly  show  that  he  intended  to  create 
a  fund  out  of  both  real  and  personal  estate,  and  to  bequeath 
the  same  as  money.    In  the  first,  the  intention  to  convert  is 
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expresaed ;  in  the  latter  two,  it  is  implied.  A  bare  power  of 
saJe,  like  a  discretionary  power  given  in  a  will,  does  not 
work  a  conversion,  until  exercised.'  Again,  it  has  been  said 
in  effect  that:  'Equitable  conversion  arises  from  an  ex- 
press, clear,  and  imperative  direction,  or  from  a  necessary 
implication  of  such  express  direction.  The  question  of 
conversion  is  one  of  intention,  and  the  question  is.  Is  it  the 
testator's  intent  to  have  his  real  estate  converted  into  per- 
sonalty immediately  upon  his  deat^?'  (citing  Clift  v.  Mo- 
ses, 116  N.  w.  luy 

The  will  in  question  did  not  contain  positive  directions 
to  sell  any  of  the  real  estate.  The  personal  property 
amounted  to  only  |35,034.69,  of  which  amount  approximate- 
ly two  thirds  were  required  for  the  payment  of  debts  and  the 
expenses  of  administration ;  so  that  it  was  necessary  for  the 
executor  to  sell  a  large  portion  of  the  real  estate,  to  pay  the 
legacies  provided  by  the  will.  It  is  contended  by  counsel  for 
appellant  jbhat  this  necessity  worked  ajj  equitable  conversion 
of  at  least  so  mu^h  of  the  real  estate  of  testator  as  was  re- 
quired for  the  payment  of  the  legacies,  amounting  to  $147,- 
800.  Unless,  however,  an  absolute,  imperative  necessity  to 
sell  the  real  estate,  or  some  part  thereof,  in  order  to  carry  out 
the  terms  and  provisions  of  the  will,  is  shown,  an  equitable 
conversion  did  not  result.  If,  on  the  other  hand,  such  ab- 
solute, imperative  necessity  existed,  then  the  intention  of 
the  testator  to  work  an  equitable  conversion  of  the  real  es- 
tate will  be  implied.  Hanson  v.  Hansmx,  supra;  Beai}er  t\ 
RosSf  140  Iowa  154 ;  In  the  Matter  of  the  Estate  of  Bernhard 
V.  Henning,  134  Iowa  603;  Simsher  v,  Sftdsher,  157  Iowa  55: 
Inghram  v.  Chandler,  179  Iowa  304;  R/itnseij  r.  Ramsey,  226 
Pa.  249  (75  Atl.  420)  :  Isenhurg  r.  Rose,  (N.  J.)  99  Atl.  615; 
Harris  i\  IngaUs,  74  N.  H.  339  (68  Atl.  34)  ;  Chick  v.  Ires, 
(Neb.)  90  N.  W.  751;  Oriifith  v,  Wifte^i,  252  Mo.  627  (161 
S.  W.  708) ;  Greenman  v.  McVeij,  126  Minn.  21  (147  N.  W. 
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812);  make  i\  Mobley,  102  Md.  408  (62  Atl.  963);  In  re 
Taller,  147  App.  Div.  741  ( 133  N.  Y.  Supp.  122) ;  Ltfnch 
17.  Spicer,  53  W.  Va.  426  (44  S.  E.  255) ;  Becker  v.  Chester, 
115  Wis.  90  (91  N.  W.  87) ;  Appeal  of  Clwrke,  70  Conn.  195 
(39  Atl.  155). 

Manifestly,  the  facts  disclosed  make  it  certain  that 
testator  must  have  intended  an  equitable  conversion  of  at 
least  a  part  of  her  real  estate,  which  took  place  immediately 
upon  her  death,  for  the  purpose  of  executing  and  carrying 
out  the  terms  of  her  will.  Beaver  v.  Ross,  supra;  In  the 
Matter  of  the  Estate  of  Bernhard,  supra ;  Swisher  v,  Sioish- 
er,  supra;  Inghram  t\  Chandler^  supra;  Hanson  v,  Hanson, 
supra. 

There  was  an  equitable  conversion,  however,  only  to 
the  extent  that  the  sale  of  real  estate  was  imperatively  nec- 
essary to  pay  the  pecuniary  legacies  and  otherwise  carry 
out  the  intention  and  purpose  of  the  testator.  Duffield  v. 
Pike,  71  Conn.  521  (42  Atl.  041);  MoHuyh  v.  MoCole,  97 
Wis.  166  (72  N.' W.  631);  Painter  t>.  Painter,  220  Pa.  82 
(69  Atl.  323) ;  Bot/ce  t\  Kelso  Home,  107  Md.  190  (68  Atl. 
550);  Kolar's  v.  Broini,  108  Minn.  60  (121  N.  W.  229); 
Janies  r.  Hanks,  202  111.  114  (66  N.  E.  1034). 

But  it  is  earnestly  argued  by  counsel  for  appellees  that, 
even  though  there  was  an  equitable  conversion  of  a  part  or 
all  of  the  real  estate  of  testatrix  situated  in  the  state  of 

Nebraska,  it  is  not  liable  to  the  payment  of 
*  eoUaterai  inheri-  a  succession  tax  in  this  state,  for  the  fol- 

tance :  proceeds     ,       .  .      .      ,  ,    v    «!     . 

of  f oreiirii  lowing  principal  reasons:  (a)  That  no  part 

of  the  proceeds  of  the  sale  of  the  Nebraska 
property  has  ever  been  brought  into  the  state  of  Iowa,  or 
within  the  jurisdiction  of  the  courts  of  this  state;  (b)  that 
the  administration  of  the  estate  in  Nebraska  is  wholly  in- 
dependent of  the  administration  in  Iowa,  and  that  the  court 
is  without  jurisdiction  to  comx)el  the  executor  to  transfer 
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the  money  from  Nebraska  into  this  state  for  distribution, 
and  that  same  will  be  distributed  under  the  order  and 
direction  of  the  probate  court  of  Nebraska;  (c)  that  all  of 
the  property  situated  in  the  state  of  Nebraska  is  subject 
to  a  collateral  inheritance  tax  in  that  state,  and  it  would 
be  unjust  and  inequitable  for  another  tax  to  be  imposed 
thereon  in  this  state;  (d)  that  equitable  conversion  should 
not  be  applied  for  the  purpose  of  giving  the  proceeds  of  the 
sale  of  the  Nebraska  land  a  constructive  situs  in  Iowa,  in 
order  to  subject  same  to  liability  or  an  inheritance  tax  in 
that  state;  (e)  that,  as  it  was  not  necessary  to  convert  the 
residuary  estate  into  money  to  effect  a  distribution  thereof, 
it  passed  to  the  legatees  as  real  estate,  although  in  fact  con- 
verted into  money.  On  the  other  hand,  appellant  asserts 
that  there  was  an  equitable  conversion  of  the  entire  estate, 
and,  therefore,  under  the  section  of  the  statute  quoted, 
supra,  it  is  all  liable  to  the  succession  tax  in  Iowa.  We 
will  dispose  of  these  several  propositions  in  the  order  stated. 
(1)  It  is  not  material  that  no  part  of  the  proceeds  of 
the  sale  of  the  real  estate  situated  in  Nebraska  has  been 
transferred  by  the  administrator  to  Iowa,  in  so  far  as-  it  is 
necessary  to  use  the  same  in  the  payment  of  legacies,  as  the 
succession  or  transfer  of  personal  property  of  the  decedent, 
wherever  situated,  is  subject  to  the  imposition  of  a  tax 
at  the  domicile  of  such  decedent.  In  re  Estate  of  Weaker, 
110  Iowa  328;  Norris  v.  Loyd,  183  Iowa  1056;  In  re  Hodge's 
Estate,  (Cal.)  150  Pac.  344;  State  v.  Dalrymple,  70  Md. 
294;  Magoan  v.  Illinois  Tr.  d  8ai>.  Bank,  170  U.  S.  283  (42 
L.  Ed.  1037) ;  United  States  v.  Perkins,  1G3  U.  S.  625  (41 
L.  Ed.  287) ;  In  re  Dtngman's  Estate,  66  App.  Div.  228  (72 
N.  Y.  Supp.  694) ;  Boss  on  Inheritance  Taxation,  Section 
173.  The  tax  is  not  imposed  upon  the  property,  but  upon 
the  succession.  In  ths  Matter  of  the  Estate  of  Stone,  132 
Iowa  136;   Herriott  t\  Potter,  115  Iowa  648;    Maxtoell  r. 
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Bughee^  250  U.  S.  525.  The  principles  upon  which  this  class 
of  taxes  rests  are  stated  in  Magoun  v.  JlUiiois  Tr.  d  8av, 
Bank,  supra,  as  follows: 

^^They  [inheritance  taxes]  are  based  on  two  principles: 
(1)  An  inheritance  tax  is  not  one  on  projiertj,  but  one  on 
the  succession;  (2)  the  right  to  take  property  by  devise  or 
descesTt  is  the  creature  of  the  law,  and  not  a  natural  rights 
— a  privilege;  and,  therefore,  the  authority  which  confers  it 
may  impose  conditions  upon  it.  From  these  principles  it 
is  deduced  that  the  states  may  tax  the  privilege,  discrim- 
inate between  relatives,  and  between  these  and  strangers, 
and  grant  exemptions;  and  are  not  precluded  from  this 
power  by  the  provisions  of  the  respective  state  constitutions, 
requiring  uniformity  and  equality  of  taxation." 

And  this  is  true  whether  the  transfer  takes  place  by 
will  or  descent.  Appeal  of  GaUup,  76  Conn.  617  (57  Atl. 
699) ;  White  v.  Hovoard,  46  N.  Y.  144 ;  QUman  v,  QUman. 
52  Me.  165 ;  Wells  t?.  Wells,  35  Miss.  638 ;  Penfield  v.  Totoer, 
IN.  D.  216  (46N.  W.  413). 

It  is  true  that,  in  a  sense,  the  administration  of  the  es- 
tate in  Nebraska  is  independent  of  the  administration  in 
Iowa.    The  executor  in  Nebraska  is  under  the  jurisdiction 

and  direction  of  the  Nebraska  court;  but 

^*  ^SSvwSuL^    counsel  concedes,  in  harmony  with  the  hold- 

SSiiii^tton'    ing  of  the  courts  everywhere,  that  the  ad- 

taratog  oyer        ministration  in  Nebraska  is  ancillary.    But, 

in  the  administration  of  estates,  it  often 
becomes  necessary,  for  the  payment  of  debts  an<t 
in  making  distribution,  that  property  in  the  pos- 
session of  the  ancillary  administrator  be  turned  over 
to  the  administrator  of  the  domicile;  and  usually. 
a«  a  matter  of  comity,  such  transfer  is  ordered  by 
the  court  having  jurisdiction  of  the  ancillary  ad- 
ministrator,  without  question.     In   re   Estate   of   Gable, 


\ 
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79  Iowa  178;  O'Conner  v.  Root,  130  Iowa  553;  Dote 
V.  lAllie,  26  N.  D.  512  (144  N.  W.  1082);  Cochran  v. 
Martin,  47  Ala.  525;  Welch  v,  Adamis,  152  Mass.  74  (25  N.  E. 
34) ;  DalrympLe  t?.  Gamble,  66  Md.  208  (7  Atl.  683) ;  Welles" 
Estate,  161  Pa.  218  (28  Atl.  1116) ;  Churchill  d  Bailey  v. 
Boyden,  17  Vt.  319.  We  entertain  no  doubt  that  our  neigh-  * 
boring  state,  between  whose  citizens  and  the  citi:^ens  of 
Iowa  there  are  such  intimate  social  and  business  relations, 
will  enforce  this  rule  of  comity,  in  reciprocation  of  the  well- 
settled  policy  of  the  courts  of  this  state  in  dealing  with  the 
ancillary  administration  of  estates.  As  we  understand  the 
record,  the  executor  has  ample  ifunds  in  this  state  for  the 
payment  of  any  tax  that  may  be  imposed,  based  upon  the 
value  of  the  personal  property  in  Nebraska. 

(2)  What  has  already  been  said  in  effect  disposes  of 
appellee^s  contention  that  th£  personal  property  in  Nebraska 
cannot  be  taken  into  consideration  in  fixing  the  tax  in  this 
state,  for  the  reason  that  a  similar  tax  will  be  imposed  and 
collected  in  Nebraska,  resulting  in  double  taxation.  What- 
ever real  merit  may  be  claimed  for  counsel's  position,  the 
courts  uniformly  hold  that  a  tax  may  be  imposed  by  the 
state  in  which  the  property  has  its  situs,  and  also  in  the 
state  of  the  domicile.  Each  jurisdiction  exercises  its  own 
separate  ami  independent  power  of  taxation,  and  there  is 
no  conflict.  In  re  Estate  of  Wea/ver,  110  Iowa  328;  Ross  on 
Inheritance  Tax,  Section  173 ;  Dos  Passos  on  Law  of  Collat- 
eral Inheritance,  Legacy  and  Succession  Taxes,  Chapter  4; 
In  the  Ma4;ter  of  the  Estate  of  Hartman,  70  N.  J.  E)q.  664 
(62  Atl.  560) ;  In  re  Estate  of  Merriam^  141  N.  Y.  479  (36 
N.  E.  505)  ;  Keeney  v.  Comptroller  of  mate  of  \ewYork,  222 
U.  S.  525  (56  L.  Ed.  299)  ;  O'Conner  v.  Root,  supra.     , 

(3)  Much  reliance  is  placed  by  counsel  for  appellant 
upon  the  holding  of  the  Pennsylvania  court  that,  where 
there  is  an  equitable  conversion  of  real  property,  situated 
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in  a  foreign  state,  for  the  purpose  of  paying  legacies,  it 
becomes  and  passes  as  personalty,  in  such  a  sense  that  it  is 
subject  to  the  succession  tax  (In  re  Estate  of  Handley,  181 
Pa.  339  [37  Atl.  587];  Vantutem's  Estate,  212  Pa.  315 
[61  Atl.'^6]) ;  and  by  counsel  for  the  executor  and  numer- 
ous legatees  who  have  appealed  upon  the  contrary  holding 
of  the  New  York,  Massachusetts,  and  Illinois  courts  [In 
the  Matter  of  the  Estate  of  Swift,  137  N.  Y.  77  [32  N.  E. 
1096] ;  In  re  Estate  of  Baker,  67  Misc.  Rep.  360  [124  N.  Y. 
Supp.  827] ;  In  re  MoKinlay's  Estate,  166  N.  Y.  Supp.  1081; 
Connell  r.  Crosby,  210  111.  380  [71  N.  E.  350] ;  McGurdy  v. 
McCurd/y,  197  Mass.  248  [83  N.  E.  881]).  But  it  se«ms  to 
us  that  this  point  is  fully  settled  by  Section  1481-a  of  the 
1913  Supplement,  which  provides  that  all  property,  real, 
personal,  or  mixed,  "tangible  or  intangible,  and  any  interest 
in,  or  income  from  any  such  estate  or  property,  which  prop- 
erty is,  at  the  death  of  the  decedent  owner,  within  this 
state  or  is  subject  to,  or  thereafter,  for  the  purpose  of  dis- 
tribution, is  brought  within  thjs  state  *  •  •  at  the 
time  of  the  death  of  such  decedent,  even  though  the  prop* 
erty  of  such  decedent  so  domiciled  was  situated  outside  of 
the  state,  except  real  estate  located  outside  of  the  state 
passing  in  fee  from  the  decedent  owner,  which  shaU  pass  by 
will  or  by  the  statutes  of  inheritance  of  this  or  any  other 
state  or  country  ♦  ♦  ♦  shall  be  subject  to  a  tax  of 
five  per  centum." 

Money  used  for  the  payment  of  specific  legacies,  al- 
though derived  from  the  sale  of  real  property,  the  sale  of 
which  was  imperatively  necessary  to  carry  out  the  pre- 
visions of  the  will,  passes  as  personalty,  and  became  such 
by  equitable  conversion,  immediately  upon  the  death  of 
decedent,  and  therefore  title  in  fee  to  the  land  converted 
did  not  pass  to  the  legatees.  The  above  statute  is  broad 
and    comprehensive,    and    clearly    includes    all    property 
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transferred    to    collateral    heirs    or    legatees,    without 
reference     to     the      form      or      character     thereof,     or 
wherb  situated;  except  real  property  not  situated  in  Iowa, 
the  title  to  which  passed  to  such  heirs  or  legatees  in  fee. 
In  this  case^  only  that  part  of  the  residuary  estate  that  is 
located  in  Nebraska  is  exempt  from  the  tax  in  this  state. 
III.  Having  arrived  at  the  conclusion  that  there  was 
an  equitable  conversion  of  so  much  of  the  real  property  of 
decedent  as  was  necessary  to  pay  the  specific  pecuniary  be- 
quests, a  part  of  which  was  situated  in  Iowa 
e^umi  In-       and  a  portion  in  Nebraska^  although  the 
wjttjwe^  tor-     ^^°^  ^^  *^^  latter  state  was  sold  by  the  ex- 
unitatkm.*         ecutor  appointed  herein,  upon  application 

to  and  under  the  authority  of  the  probate 
court  of  Nebraska,  and  that  this  state  is,  nevertheless,  en- 
titled to  collect  a  succession  tax  based  upon  the  value  there- 
of, the  same  as  though  it  had  been  personal  property  of 
the  decedent  situated  in  this  state,  at  the  time  of  his  death, 
we  have  yet  to  determine  whether  all  or  any  part  of  the  re- 
siduary estate  is  liable  to  the  payment  of  a  tax.  There  is 
also  a  question  of  the  deductions  allowed  by  the  probate 
court  in  Nebraska,  but  this  matter  will  be  given  consid- 
eration hereafter. 

As  already  stated,  all  of  the  real  property  in  Iowa  and 
Nebraska,  except  a  tract  in  Dickinson  County,  Iowa,  wai 
sold  by  the  executor,  and  hence  the  residuary  estate  will  be 
distributed  in  the  form  of  money.  All  of  the  real  property, 
whether  passing  to  specific  or  residuary  legatees  situated  in 
this  state,  is  subject  to  the  payment  of  the  tax.  The  diiB- 
culty  presented  is  to  locate  the  residuary  estate.  As  to 
this,  clearly,  there  was  not  an  equitable  conversion.  The 
title  thereof  passed  to  the  legatees,  subject  to  the  payment 
of  debts,  expenses  of  administration,  and  specific  bequests. 
The  residuary  estate  comprises  only  that  portion  of  the 
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whole  that  will  be  left  after  the  payment' of  debts,  ezpenaes, 
aad  the  other  legacies  provided  by  the  will.  The  will  does 
not  designate  any  particular  property,  nor  is  there  anything 
therein  to  indicate  that  testator  had  a  preference  as  to 
what  portion  of  the  estate  should  be  reserved  for  the  re- 
siduary legatees.  They  take  what  is  left  from  the  estate 
as  a  whole,  without  reference  to  its  location.  If,  however, 
the  proceeds  of  the  sale  of  the  Nebraska  realty  are  all  ap- 
plied to  the  payment  of  specific  money  bequests,  for  the  pur- 
pose of  collecting  a  tax  upon  the  entire  residuary  estate  in 
Iowa,  we  ignore  the  fact  that  the  residuary  estate  is  taken 
out  of  the  estate  as  a  whole,  and  not  alone  out  of  the  real 
estate  in  Iowa.  Beal  property  situated  in  another  state, 
passing  in  fee,  cannot  be  taxed  in  Iowa.  The  statute  of 
Nebraska  providing  for  the  imposition  of  a  succession  tax, 
although  not  in  evidence,  is  Section  6622,  Revised  Statutes 
of  Nebraska,  and  is  similar  to  Section  1481-a,  supra,  but 
is  more  specific  and  somewhat  broader  in  scope,  perhaps, 
particularly  in  its  application  to  property  of  nonresidents. 
Our  attention  has  been  called  to  no  decision  of  the  Nebraska 
court  dealing  with  property  passing  to  residuary  legatees  in 
which  the  estate  was  partly  in  Nebraska  and  partly  in  a  for- 
eign state.  It  seems  to  us,  however,  that  a  perfectly  fair 
and  just  rule  would  be  to  treat  the  residuary  estate  as  sit- 
uated partly  in  Iowa  and  partly  in  Nebraska,  instead  of 
so  marshaling  the  assets  as  to  make  all,  or  so  much  thereof 
as  possible,  liable  to  the  tax  in  this  state.  We  therefore 
hold  that  the  transfer  of  the  estate  to  the  residuary  legSL- 
tees  should  be  taxed  in  Iowa,  in  the  proportion  that  the 
total  net  value  of  the  estate  in  Nebraska  and  the  total  net 
value  of  the  estate  in  Iowa  bear  to  the  total  net  value  off 
the  whole  estate.  A  different  rule  prevailing  in  another 
jurisdiction  might  require  some  modification  of  the  above 
rule,  in  dealing  with  property  having  its  situs  in  such  juris- 
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transferred     to    collateral    heirs    or     l^atees,    without 
reference     to     the      form      or      character     thereof,     or 
wherfe  situated;  except  real  property  not  situated  in  Iowa, 
the  title  to  which  passed  to  such  heirs  or  legatees  in  fee. 
In  this  case,  only  that  part  of  the  residuary  estate  that  is 
located  in  Nebraska  is  exempt  from  the  tax  in  this  state. 
III.  Having  arrived  at  the  conclusion  that  there  was 
an  equitable  conversion  of  so  much  of  the  real  property  of 
decedent  as  was  necessary  to  pay  the  specific  pecuniary  be- 
quests, a  part  of  which  was  situated  in  Iowa 
e^gmi  In-       and  a  portion  in  Nebraska,  although  the 
wffin^of  tor-     ^^^^  ^  ^^^  latter  state  was  sold  by  the  ex- 
umitatton!'         ecutor  appointed  herein,  upon  application 

to  and  under  the  authority  of  the  probate 
court  of  Nebraska,  and  that  this  state  is,  nevertheless,  en- 
titled to  collect  a  succession  tax  based  upon  the  value  there- 
of, the  same  as  though  it  had  been  personal  property  of 
the  decedent  situated  in  this  state,  at  the  time  of  his  death, 
we  have  yet  to  determine  whether  all  or  any  part  of  the  re- 
siduary estate  is  liable  to  the  payment  of  a  tax.  There  is 
also  a  question  of  the  deductions  allowed  by  the  probate 
court  in  Nebraska,  but  this  matter  will  be  given  consid- 
eration hereafter. 

As  already  stated,  all  of  the  real  property  in  Iowa  and 
Nebraska,  except  a  tract  in  Dickinson  County,  Iowa,  wai 
sold  by  the  executor,  and  hence  the  residuary  estate  will  be 
distributed  in  the  form  of  money.  All  of  the  real  property, 
whether  passing  to  specific  or  residuary  legatees  situated  in 
this  state,  is  subject  to  the  payment  of  the  tax.  The  diiB- 
culty  presented  is  to  locate  the  residuary  estate.  As  to 
this,  clearly,  there  was  not  an  equitable  conversion.  The 
title  thereof  passed  to  the  legatees,  subject  to  the  payment 
of  debts,  expenses  of  administration,  and  specific  bequests. 
The  residuary  estate  comprises  only  that  portion  of  the 
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whole  that  will  be  left  after  the  payment' of  debts,  expenses, 
and  the  other  legacies  provided  by  the  will.  The  will  does 
not  designate  any  particular  property,  nor  is  there  anything 
therein  to  indicate  that  testator  had  a  preference  as  to 
what  portion  of  the  estate  should  be  reserved  for  the  re- 
sidnary  legatees.  They  take  what  is  left  from  the  estate 
as  a  whole,  without  reference  to  its  location.  If,  however, 
the  proceeds  of  the  sale  of  the  Nebraska  realty  are  all  ap- 
plied to  the  payment  of  specific  money  bequests,  for  the  pur- 
pose of  collecting  a  tax  upon  the  entire  residuary  estate  in 
Iowa,  we  ignore  the  fact  that  the  residuary  estate  is  taken 
out  of  the  estate  as  a  whole,  and  not  alone  out  of  the  real 
estate  in  Iowa.  Beal  property  situated  in  another  state, 
passing  in  fee,  cannot  be  taxed  in  Iowa.  The  statute  of 
Nebraska  providing  for  the  imposition  of  a  succession  tax, 
although  not  in  evidence,  is  Section  6622,  Revised  Statutes 
of  Nebraska,  and  is  similar  to  Section  1481-a,  supra,  but 
is  more  specific  and  somewhat  broader  in  scope,  perhaps, 
particularly  in  its  application  to  property  of  nonresidents. 
Our  attention  has  been  called  to  no  decision  of  the  Nebraska 
court  dealing  with  property  passing  to  residuary  legatees  in 
which  the  estate  was  partly  in  Nebraska  and  partly  in  a  for- 
eign state.  It  seems  to  us,  however,  that  a  perfectly  fair 
and  just  rule  would  be  to  treat  the  residuary  estate  as  sit- 
uated partly  in  Iowa  and  partly  in  Nebraska,  instead  of 
so  marshaling  the  assets  as  to  make  all,  or  so  much  thereof 
as  possible,  liable  to  the  tax  in  this  state.  We  therefore 
hold  that  the  transfer  of  the  estate  to  the  residuary  Iq^a- 
tees  should  be  taxed  in  Iowa,  in  the  proportion  that  the 
total  net  value  of  the  estate  in  Nebraska  and  the  total  net 
value  of  the  estate  in  Iowa  bear  to  the  total  net  value  off 
the  whole  estate.  A  different  rule  prevailing  in  another 
jurisdiction  might  require  some  modification  of  the  above 
rule,  in  dealing  with  property  having  its  situs  in  such  juris- 
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diction.  While  we  have  been  unable  to  find  authorities  di- 
rectly in  point,  the  following  cases,  among  others  not  cited, 
have  some  bearing,  at  least,  upon  the  rule  just  stated: 
Wieting  v.  Morrow,  151  Iowa  590;  Kingsbwr^y  v.  Ghwfiin^  196 
Mass.  688  (82  N.  E.  700) ;  MoCurd^  v.  McGurdy,  supra ;  In 
re  Estate  of  Oahley  79  Iowa  178;  Tilford  t>.  Dickinson^  79 
N.  J.  L.  302  (75  Atl.  574). 

The  court,  in  Wieting  v.  Morrow,  supra,  dealt  with  a 
controversy  Involving  the  imposition  and  collection  of  the 
succession  tax  in  Iowa  upon  the  transfer  of  perlsonal  prop- 
erty therein,  belonging  to  an  estate  having  its  primary  ad- 
ministration in  New  York.  The  will  gave  the  widow  an 
undivided  one  third  of  the  entire  estate.  The  executrix  in 
New  York  conceded  that  the  property  liable  to  the  payment 
of  the  tax  and  that  exempt  therefrom  should  be  so  mar- 
shaled and  distributed  that  the  property  in  Iowa  would  be 
applied  pro  rata  to  every  provision  of  the  will.  On  the  oth- 
er hand,  the  defendant  contended  that  the  assets  of  the 
estate  should  be  so  marshaled  as  to  exempt  no  part  of  the 
property  in  Iowa  from  the  tax.    The  court  said : 

^'That  the  widow  is  entitled  by  the  express  provisions 
of  the  will  to  take  an  undivided  one  third  of  the  property 
located  in  Iowa,  as  well  as  of  that  located  in  New  York, 
seems  to  us  very  clear.  Being  entitled  to  take  it,  she  takes 
it  exempt  from  the  tax  under  the  statute.  It  is  also  dear 
that,  if  she  is  entitled  to  a  life  estate  in  any  'rest  and  res- 
idue,' she  is  entitled  to  take  that  also  exempt  from  any  tax. 
How  the  'rest  and  residue'  can  be  determined  in  such  case 
is  a  more  diiBcult  question.  But  the  concessions  of  the 
plaintiff  relieve  us  from  the  necessity  of  determining  what 
her  utmost  right  might  be.  As  already  indicated,  she  con- 
cedes that,  after  appropniating  one  third  of  the  Iowa  prop- 
erty for  herself,  as  widow,  the  remaining  two  thirds  should 
be  first  charged  pro  rata  with  the  payment  of  all  debts  and 
legacies,  and  that  her  life  estate  in  Iowa  property  should  be 
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limited  to  the  ^rest  and  residue^  remaining  after  such  ap- 
plication. We  find  nothing  in  the  shttute  which  would  jus- 
tify a  larger  claim  against  the  plaintiff  than  she  thus  cpn- 
cedes.  The  exact  situation  here  presented  is  not  covered  by 
the  express  terms  of  the  statute;  but  the  basis  contended  for 
by  plaintiff  responds  to  the  spirit  of  the  statute,  and  leaves 
little  room  for  fair  controversy," 

The  supreme  court  of  Eansas,  in  State  v.  DaviSf  88  Kan. 
849  (1^  Pac.  1197),  construed  a  statute  of  that  state  so  as 
to  exempt  the  property  in  Kansas  of  a  decedent  who,  at 
the  time  of  his  death,  was  a  resident  of  another  state,  from 
the  tax,  i)rovided  the  state  of  the  domicile  grants  a  like 
exemption,  the  purpose  being  to  avoid  double  taxation.  The 
court,  in  the  course  of  its  opinion,  said: 

"We  think  the  spirit  of  the  Kansas  act  is  that,  where 
property  in  this  state  owned  by  a  nonresident  at  the  time  of 
his  death  has  been  subjected  to  an  inheritance  tax  in  the 
state  of  his  residence,  a  similar  tax  ought  not  to  be  required 
here,  except  in  cases  where,  if  the  conditions  were  reversed, 
and  a  nonresident  of  this  state  had  died,  owning  the  same 
character  of  property  in  the  other  state,  a  payment  tbere 
would  be  exacted.  That  spirit  is  effectuated  by  consider- 
ing that  the  exemption  of  the  Kansas  statute  operates  for 
the  benefif  of  the  estate  of  a  resident  of  any  other  state,  the 
law  of  which  would  not  exact  an  inheritance  tax  with 
respect  to  similar  property  in  that  state,  owned  by  a  resi- 
dent of  Kansas  at  the  time  of  his  death,  no  matter  bow  dis- 
similar the  statutes  may  otherwise  be.  In  other  words,  the 
exemption  made  by  the  laws  of  another  state  is  to  be  re- 
garded as  like  that  of  the  Kansas  statute,  in  any  eireum* 
fitances  in  which,  if  the  conditions  were  reversed,  it  would 
have  a  like  operation." 

The  total  net  value  of  the  estate  in  Nebraska,  upon  the 
basis  of  expenses  and  deductions  made  in  that  state,  is 
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1110,986.37,  and  in  Iowa,  upon  the  same  basis,  |84,428.50; 
but  we  do  not  undertake  to  ascertain  the  amount  of  the 
residuary  estate,  nor  the  amount  of  tax  to  be  paid  in  this 
state.  All  of  these  matters  will  be  left  to  be  ascertained 
and  settled  by  the  court  below,  upon  the  basis  and  in  har- 
mony with  the  views  expressed  in  this  opinion. 

IV.  The  right  of  the  executor  in  Nebraska  to  make  the 
following  deductions  in  Nebraska,  and  to  hold  same  exempt 
from  the  payment  of  a  tax  in  this  state,  is  challenged  by 

counsel  for  appellant.  They  are  as  follows : 
5.  Taxation:  $410.65,  repairs  made  and  claimed  by  ap- 

collateral  In-        ^  '       *^  ,    -  J^ 

S?!fi^°??-«^      pellant  to  have  been  contracted  for  on  the 
SMfoS^tSwr      Nebraska  farms  after  the  death  of  testatrix; 

(317.61,  income  tax  paid  the  United  States 
government;  and  $3,268.14,  Federal  inheritance.  The  de- 
ductions allowed  in  this  state  are  such  as  come  within  the 
provisions  of  Section  1481-a2,  which  is  as  follows: 

.  '^The  term  'debts'  as  used  in  this  act  shall  include,  in 
addition  to  debts  owing  by  the  decedent  at  the  time  of  his 
death,  the  local  or  state  taxes  due  from  the  estate  in  Jan- 
uary of  the  year  of  his  death,  a  reasonable  sum  for  funeral 
expenses,  court  costs,  the  cost  of  appraisement  made  for  the 
purpose  of  assessing  the  collateral  inheritance  tax,  the  stat- 
utory fees  of  executors,  administrators^  or  trustees  esti- 
mated upon  the  appraised  value  of  the  property,  the  amount 
paid  by  the  executor  or  administrator  for  a  bond,  the  at- 
torney fee  in  a  reasonable  amount,  to  be  approved  by  the 
court,  for  the  ordinary  probate  proceedings  in  said  estate 
and  no  other  sum ;  but  said  debts  shall  not  be  deducted  un- 
less the  same  are  approved  and  allowed  by  the  court  within 
eighteen  months  from  the  death  of  the  decedent,  as  estab- 
lished claims  against  the  estate,  unless  otherwise  ordered  by 
the  judge  or  court  of  the  proper  county." 

The    question    whether    inheritance    taxes    due    other 
states  upon  the  succession  to  property  of  >a  decedent  whose 
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domicile,  at  the  time  of  his  death,  was  in  this  state,  and 
Federal  income  and  inheritance  taxes,  shall  be  allowed  as 
deductions  has  not  previously  been  before  this  court.  The 
Supreme  Court  of  Connecticut,  in  Corhin  v.  Baldwin,  92 
Conn.  99  (101  Atl.  894),  held  that  the  amount  of  inheri- 
tance and  state  taxes  paid  in  New  Jersey,  together  with  in- 
come-taxes paid  to  the  government,  should  be  deducted  in 
ascertaining  the  amount  of  the  estate  subject  to  tax.  In 
Hooper  v.  Shaw^  176  Mass.  190  (57  N.  E.  361),  the  Supreme 
Court  of  Massachusetts  held  that  Federal  inheritance  taxes 
should  be  deducted;  and  the  Supreme  Court  of  Pennsyl- 
vania, in  Knight's  Estate,  261  Pa.  537  (104  Atl.  765),  held 

to  the  same  effect. 

On  the  contrary,  the  New  York  court,  in  In  the  Matier 
of  the  Estate  of  Bierstadt,  178  App.  Div.  836  (166  N.  Y. 
Supp.  168),  held  that  Federal  inheritance  taxes  should  not 
be  deducted.  As  we  understand  it,  state  inheritance  taxes 
are  not  figured  as  deductions  by  the  United  States  treasury, 
in  the  computation  of  the  Federal  tax.  It  seems  to  us  that 
our  statute  limits  the  deductions  that  may  properly  be 
made,  to  the  items  referred  to  in  Section  1481-a2,  supra. 
Neither  the  succession  nor  Federal  inheritance  taxes  are 
debts  against  the  estate,  but  are  taxes  imposed  upon  the 
right  of  succession,  and  are  not  allowable  as  deductions, 
under  our  statute.  Nor  are  they  to  be  treated  as  expenses 
of  administration.  People  v.  Union  Tru^t  Co.,  255  111.  168 
(99  N.  E.  377).  .The  item  of  indebtedness  for  repairs  was 
apparently  incurred  some  time  before  the  death  of  testa- 
trix. It  was,  therefore,  a  valid  claim  against  her  estate,  and 
should  be  allowed  as  a  deduction. 

The  income  tax  and  state  tax  paid  in  Nebraska,  if  tCe 
latter  became  a  lien  upon  the  real  property  of  decedent  in 
that  state  prior  to  her  death,  should,  we  think,  be  allowed 
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as  deductions.    While  neither  were  due  and 

6.  Taxation  :  payable  at  the  time  of  her  death,  the  amount 

heritance:   *       of  the  state   taxes  had   been  a^ertained, 

"debts:"  In-  ,        ,  .     , 

eome  and  cur-     and   it  was   the  dufV   of  the  executor  to 

rent  tixei. 

make  a  return  of  the  income  for  the  year  ex- 
piring January  31,  1916.  Testatrix  died  in  December.  If, 
however,  the  item  mentioned  includes  taxes  levied  after  the 
death  of  testatrix,  they  should  not  be  allowed  as  deduc- 
tions. As  the  decree  of  the  court  below  is  not  in  harmony 
with  the  views  herein  expressed,  it  follows  that,  in  so  far  as 
the  same  does  not  accord  therewith,  it  is  set  aside  and  mod- 
ified.  We  have  not  undertaken  to  compute  the  tax  upon 
the  basis  indicated,  nor  are  we  sure  that  the  record  be- 
fore  us  would  permit  this  to  be  do^ne.  The  cause  will,  there- 
fore, be  remanded  to  the  court  below,  with  directions  to 
ascertain  and  compute  the  tax  due  the  state  of  Iowa  in 
harmony  with  this  opinion,  and,  if  necessary,  to  take  fur- 
ther evidence  to  enable  this  to  be  done.  If,  however,  conn- 
sel  desire,  and  agree  upon  a  decree,  they  may  have  same  en- 
tered in  this  court. — Reversed  in  part  and  remanded, 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


David  R.  Jones,  Jr.,  Appellee,  v.  Illinois  Central  Railroad 
Company,  Appellee,  et  al..  Appellant. 

PBOOESS:  Foreign  Corporation — Coupon  Ticket!.  The  sale  in  thli 
state  by  a  resident  carrier  of  a  ticket  which,  under  traffic  ar* 
rangement  with  a  foreign  carrier,  routes  the  passenger  over  the 
lines  of  such  foreign  carrier,  does  not  make  the  selling  carrier 
the  agent  of  the  foreign  carrier;  neither  does  such  sale  con- 
stitute a  "doing  of  business"  in  this  state  by  such  foreign  car- 
rier.    (Sec.  3629,  Code  Supp.,  1913;    Sec.  3582,  Code.  1897.) 
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Appeal  from  Dubuque  District  Court. — J.  W.  Kint2inqbr, 

Judge. 

Decembbr  19,  1919. 

Rbhbaring  Dbnikd  March  17,  1920. 

Appeal  from  the  action  of  the  district  court  in  refup- 
ing  to  set  aside  a  default  judgment  for  want  of  service  upon 
the  defendant  the  New  York  Central  Railroad  Company,  it 
appearing  that  the  service  relied  on  to  give  jurisdiction  wa^ 
made  on  the  ticket  agent  of  the  Illinois  Central  Railroad 
Company  at  Dubuque,  Iowa,  by  whom  the  ticket,  with  cou- 
pon connection  over  the  New  York  Central,  was  sold.  The 
court  refused  to  set  aside  the  default,  held  the  service  suf- 
ficient, and  the  New  York  Central  appeals. — Rei-^rsed. 

Lyon  d  Willging,  for  appellant. 

Kenline  d  Roedell,  for  appellee. 

OATNORf  J. — ^Thia  is  an  appeal  from  the  action  of  the 
district  court  in  overruling  a  motion  filed  by  the  New  York 
Central  Railway  Company  to  vacate  and  set  aside  a  judg- 
ment by  default  entered  against  it.  This  company  appeared 
specially,  for  the  purpose  of  challenging  the  jurisdietion  of 
the  court  to  enter  this  judgment  by  default.  It  challenged 
the  jurisdiction  on  the  ground  that  the  defendant  was  a 
nonresident  of  the  state  of  Iowa,  and  that  the  attempted 
service  of  the  original  notice  upon  it  did  not  confer  juris- 
diction upon  the  court  to  entertain  the  suit,  or  to  enter 
any  default  or  judgment  against  it.  The  notice  called  in 
question  was  served  upon  the  ticket  agent  of  the  Illinois 
Central  Railway  Company,  at  Dubuque. 

The  facts  are  that,  prior  to  the  12th  day  of  July,  1915, 
plaintiff  purchased  from  the  defendant  the  Illinois  Central 
Railway  Company,  at  Dubuque,  a  first-class  coupon  ticket 
from  Dubuque  to  New  York  City,  over  its  line  and  over  the 
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lines  of  the  New  York  Central  Railway  Company.  Plain- 
tiff took  passage  on  the  ticket  at  Dubnque,  and,  on  the  12th 
day  of  July,  was  forcibly  ejected  from  and  denied  trans- 
portation on  a  train  operated  by  and  upon  a  line  of  the  New 
York  Central  Railway  Company,  although  he  presented  this 
ticket  for  transportation.  Suit  was  begun  against  both 
companies,  based  on  these  facts.  The  only  service  of  the 
original  notice  on  the  appellant  was  made  on  the  ticket 
agent  of  the  Illinois  Central  Railway  Company  in  charge 
of  the  ticket  oiBce  of  the  Illinois  Central  Railway  Company 
at  Dubuque,  the  same  agent  who  sold  the  ticket  to  the  plain- 
tiff before  referred  to.  The  ticket  was  an  ordinary  coupon 
ticket,  and  on  its  face  entitled  the  plaintiff  to  ride  over  the 
lines  of  the  Illinois  Central  Railroad  Company  to  Chicago, 
and  thence  over  the  New  York  Central  Railway  to  New 
York  City. 

The  court  denied  defendant's  motion,  and  from  this  ac- 
tion the  New  York  Central  appeals,  and  presents  for  our 
consideration  the  following  questions: 

"1.  Did  the  district  court  of  Dubuque  County,  Iowa, 
acquire  jurisdiction  over  the  defendant  New  York  Central 
Railway  Company  by  the  service  of  the  original  notice  on 
an  agent  of  the  Illinois  Central  Railway  Company,  its  co- 
defendant,  at  Dubuque,  Iowa? 

^'2.  Does  the  fact  that  the  agent  of  the  Illinois  Central 
Railroad  sold  a  ticket  over  iiis  own  line,  and  also  over  the 
lines  of  the  New  York  Central,  a  connecting  line,  in  and 
of  itself  constitute  the  agent  so  selling  the  ticket  the  agent 
of  the  connecting  line? 

"3.  Did  the  service  of  notice  upon  the  agent  of  the  car- 
rier selling  the  ticket  confer  jurisdiction  over  the  connect- 
ing carrier,  which  has  no  line  of  railway  within  the  state  of 
Iowa,  where  the  ticket  was  sold,  transacts  no  business  there- 
in, and  is  not  a  resident  of  the  state?" 
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In  the  determination  of  this  case,  two  statutes  of  our 
own  state  are  involved,  all  found  in  the  Code  of  1897,  read- 
ing as  follows: 

^^Sec.  3529.  If  the  action  is  against  any  corporation  or 
person  owning  or  operating  any  railway  *  *  •  or 
against  any  foreign  corporation,  service  may  be  made  upon  ^ 
any  general  agent  of  such  corporation,  company  or  person, 
wherever  found,  or  upon  any  station,  ticket  or  other  agent 
or  person  transacting  the  business  thereof  or  selling  tickets 
therefor  in  the  county  where  the  action  is  brought ;  if  there 
is  no  such  agent  in  said  county,  then  service  may  be  had 
upon  any  such  agent  or  person  transacting  said  business 
in  any  other  county. 

"Sec.  3532.  When  a  corporation,  company  or  individ- 
ual has,  for  the  transaction  of  any  business,  an  ofBce  or 
agency  in  any  county  other  than  that  in  which  the  prin- 
cipal resides,  service  may  be  made  on  any  agent  or  clerk 
employed  in  such  office  or  agency,  in  all  actions  growing 
out  of  or  connected  with  the  business  of  that  office  or 
agency." 

From  the  affidavits  filed  in  the  cause,  it  appears  that 
the  New  York  Central  is  an  incorporated  company,  organ- 
ized and  existing  under  the  laws  of  the  states  of  New 
York,  Pennsylvania,  Ohio,  Michigan,  Indiana,  and  Illinois; 
that  it  has  always  been  a  resident  of  those  states;  that  its 
principal  place  of  business  is  in  the  state  of  New  York ;  that 
it  has  duly  authorized  agents  in  the  states  aforesaid,  upon 
whom  service  can  be  made;  that  it  has  never  been  a  citizen 
or  resident  of  the  state  of  Iowa;  that  it  never  did  or  trans- 
acted any  business  within  the  state  of  Iowa,  except  such  as 
IB  involved  in  the  sale  of  coupon  tickets  over  its  lines  by 
oth^*  companies  within  this  state;  that  it  has  no  principal 
place  of  business  or  other  office  in  the  state  of  Iowa,  except 
as  the  same  may  be  inferred  from  the  fact  that  other  com- 
panies in  the  state  of  Iowa,  in  selling  tickets  over  their  own 
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lines,  sold  coupon  tickets  over  this  company's  lines.     It  op- 
erates no  lines  and  controls  none  in  the  state  of  Iowa. 

It  further  appears  that,  during  the  time  covered  by  this 
controversy,  the  Illinois  Central  Railway  Company  had  and 
maintained  a  station  at  Dubuque,  Iowa,  at  which  place  it 
sold  tickets  for  carriage  of  passengers  over  its  own  lines 
to  Chicago,  and  from  thence  east  over  the  lines  of  the  New 
York  Central ;  that,  at  its  station  at  Dubuque,  and  through 
its  agents  there  located,  it  collected  the  full  fares,  includ- 
ing that  part  for  transportation  over  the  road  of  the  New 
York  Central  Railway  Company,  and  accounted  for  'and 
turned  over  to  the  New  York  Central  fares  thus  collected 
for  the  part  of  the  transaction  covering  the  latter's  lines; 
and  that  this  method  of  doing  business  was  authorized  by 
the  New  York  Central  Railway  Company,  through  general 
traffic  arrangements  between  connecting  carriers  and  the 
said  company. 

There  is  some  showing  that  the  New  York  Central  did 
transact  business  in  Iowa  through  a  freight  solicitor,  and 
had  an  office  at  Dubuque  for  that  purpose,  and  that  it  had 
a  traveling  passenger  ticket  agent;  but  it  affirmatively  ap- 
pears that  the  person  on  whom  the  notice  was  served  was 
not  the  freight  solicitor,  and  was  not  in  charge  of  any  office 
at  Dubuque  controlled  by  the  defendant;  and  it  does  not 
appear  that  the  traveling  ticket  agent  resided  in  or  trans- 
acted any  business  for  appellant  in  Iowa.  There  is  nothing 
in  this  record  to  show  that  the  New  York  Central  had  done, 
or  at  the  time  of  this  transaction  was  doing,  any  business 
in  the  state  of  Iowa  through  the  Illinois  Central  Railway, 
except  as  the  same  may  be  inferred  from  the  fact  that  tick- 
ets were  sold  by  the  Illinois  Central  Railroad  in  the  state 
of  Iowa,  good  over  the  lines  of  the  New  York  Central  as  % 
connecting  carrier.  There  is  no  evidence  that  this  agent  on 
whom  service  was  made  represented  the  New  York  Central, 
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or  had  authority  to  transact  any  business  for  the  New  York 
Central,  other  than  such  as  may  be  inferred  from  the  fact 
that  it  sold  a  ticket  good  over  its  own  line  to  Chicago^  with 
a  coupon  ticket  attached,  good  over  the  lines  of  the  New 
York  Central. 

The  selling  carrier  acts  for  itself.  It  has  its  own  agent ; 
it  has  its  own  station  and  agents  for  the  transaction  of 
business  in  that  station;  and  these  are  entirely  under  its 
control.  Its  primary  purpose  is  to  sell  tickets  over  its  own 
line.  Under  traffic  arrangements,  it  may  route  its  passen- 
gers over  the  lines  of  connecting  carriers  beyond  its  ter- 
minus. It  receives  the  full  fare  from  the  passenger.  It 
reimburses  the  connecting  carrier  out  of  the  amount  re- 
ceived from  the  passenger  for  its  services  in  carrying  the 
passenger  over  the  connecting  line.  This  in  no  sense  makes 
the  selling  carrier  the  agent  of  the  connecting  carrier  in  the 
sale  of  the  ticket  to  the  passenger.  The  connecting  carrier, 
under  the  traffic  arrangements,  agrees  simply  to  perform  a 
part  of  the  services  which  the  selling  carrier  has  contracted 
to  render  the  passenger,  and  is  reimbursed  by  the  selling 
carrier  out  of  the  amount  received,  to  the  extent  of  the  ser- 
vices so  rendered  by  the  connecting  carrier. 

In  order  that  a  court  of  this  state  may  acquire  juris- 
diction over  any  person,  it  must  appear  that  the  person  over 
whom  it  seeks  jurisdiction  was,  at  the  time,  subject  to  the 
jurisdiction  of  the  state  courts.  Before  a  foreign  corpora- 
tion is  amenable  to  process  to  enforce  a  personal  liability, 
<*^  in  the  absence  of  consent,  it  must  appear  that  it  is  subject 

to  the  jurisdiction  of  the  courts  of  the  state;  that  it  is  do- 
ing business  within  the  state  in  such  manner  and  to  such  an 
extent  as  to  warrant  the  inference  that  it  is  present  in  the 
state  at  the  time.  Before  a  defendant  can  be  brought  into 
any  court,  he  must  be  subject  to  the  jurisdiction  of  the  court. 
The  service  of  process  is  only  for  the  purpose  of  subjecting 
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him  to  the  jurisdiction  of  the  particular  court  whose  juris* 
diction  is  invoked.  Unless  the  defendant  is  subject  to  the 
jurisdiction,  the  service  of  process  does  not  confer  juris- 
diction. The  process  only  draws  the  body  of  the  defendant 
into  the  particular  court  for  the  purpose  of  a  particular 
transaction.  The  defendant  must  be  subject  to  the  juris- 
diction before  he  can  be  drawn  by  process  and  subjected 
to  its  jurisdiction ;  or,  in  other  words,  the  corporation  must 
be  present  in  the  state,  either  in  person  or  by  authorized 
agents,  before  the  jurisdiction  of  the  state  court  attaches. 
It  is  made  subject  then  to  the  jurisdiction  of  the  particular 
court  by  the  service  of  process.  As  said  by  Justice  Bran- 
deis,  in  -Philadelphia  d  Reading  R.  Co.  v*  MoKihhm,  243 
U.  S.  264  (61  L.  Ed.  710)  : 

^'A  foreign  corporation  is  amenable  to  process  to  en- 
force a  personal  liability,  in  the  absence  of  consent,  only 
if  it  is  doing  business  within  the  state  in  such  manner  and 
to  such  an  extent  as  to  warrant  the  inference  that  it  is 
present  there.  And  even  if  it  is  doing  business  within  the 
state,  the  process  will  be  valid  only  if  served  upon  some 
authorized  agent." 

In  that  suit,  the  service  was  challenged.  The  record 
disclosed  the  following  facts :  No  part  of  the  defendant's 
railroad  was  situated  within  the  state  of  New  York.  It 
had  no  freight  or  passenger  ticket  oflSee  or  any  other  office 
or  any  agent  or  property  therein.  Like  other  railroads  dis- 
tant from  New  York,  it  sent  into  that  state,  over  connect- 
ing carriers,  loaded  freight  cars,  shipped  by  other  persons, 
which  cars  were,  in  course  of  time,  returned.  The  carriage 
within  tbat  state  was  performed  •  wholly  by  such  connect- 
ing carriers,  which  received  that  portion  of  the  entire  com- 
pensation paid  by  the  shipper  therefor.  The  defendant 
company  received  only  that  portion  of  the  compensation 
payable  for  the  haul  over  its  own  line.  The  Central  Rail- 
road of  New  Jersey  was  such  a  connecting  carrier.    It  is- 
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sued  there  the  customarj  coupon  ticket  over  its  own  and 
connecting  lines,  including  the  defendant  company.  The, 
whole  ticket  was  issued  by  the  Central  Railroad  of  New 
Jersey  in  New  Jersey.  In  the  tickets  there  was  a  separate 
coupon  for  the  journey  over  each  of  the  connecting  roads, 
and  the  coupon  for  the  journey  over  each  of  such  roads  bore 
also  its  name.  In  the  ultimate  accounting  between  the 
carriers,  each  received  that  portion  of  the  fare  which  was 
paid  for  the  journey  over  its  own  line,  and  it  was  said : 

"Obviously,  the  sale  by  a  local  carrier  of  through  tick- 
ets does  not  involve  a  doing  of  business  within  the  state  by 
each  of  the  connecting  carriers." 

If  it  did,  nearly  every  railroad  company  in  the  country 
would  be  "doing  business"  in  every  state.  Eh'en  hiring  an 
office,  and  the  employment  by  a  foreiign  railroad  of  a  "dis- 
trict freight  and  passenger  agent"  to  solicit  and  procure  pas- 
sengers and  freight  to  be  transported  over  the  defendant 
line,  and  having  under  his  direction  "several  clerks  and  va- 
rious traveling  pasdenger  and  freight  agents,"  were  held  not 
to  constitute  "doing  business  within  the  state." 

The  holding  of  that  case  is  that  the  selling  of  coupon 
tickets  by  a  resident  company  over  connecting  lines  of  a 
foreign  company  does  not  make  the  seller  of  such  ticket 
the  agent  of  the  foreign  company  in  the  transaction.  The 
act  of  selling,  by  the  local  company,  is  not  the  act' of  the 
connecting  company,  so  as  to  justify  the  inference  that  it 
is  transacting  business  within  the  state,  and,  therefore, 
present  in  the  state,  and  subject  to  its  jurisdiction.  And 
it  is  said  that  to  hold  otherwise  would  be  to  say  that  every 
foreign  company  over  whose  lines  coupon  tickets  are  sold  is, 
for  the  purpose  of  suit,  a  resident  of  the  state  in  which 
the  selling  company  is  operating,  and  would  have  the  ef- 
fect of  forcing  these  companies  to  defend  in  these  foreign 
courts  against  any  suit  which  might  be  begun  in  any  state 
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in  which  a  connecting  carrier  sold  a  coupon  ticket  over  its 
lines,  though  the  wrong  complained  of  was  within  the  state 
of  the  foreign  corporation's  domicile. 

It  will  be  noted  that,  in  the  McKihhin  case,  supra,  the 
defendant  was  a  foreign  corporation;  that  the  service  was 
made  upon  its  president  while  he  was  traveling  within  the 
territory  over  which  the  court  had  jurisdiction.  He  was 
traveling,  however,  not  on  the  business  of  the  corporation, 
but  on  private  business,  at  the  time,  and  therefore  did  not 
bring  the  coi-poration  into  the  district  with  him.  He  was 
not  representing  the  corporation  or  transacting  corporation 
business  in  the  district  at  the  time  the  service  was  made 
upon  him.  The  plaintiff  undertook  to  show  that  the  foreign 
corporation  itself  was  doing  business  in  the  district  at  the 
time,  and,  therefore,  ^as  present  in  the  district  at  the  time 
service  was  made  upon  its  president.  The  court,  however, 
held  that  the  selling  of  a  coupon  ticket  over  its  lines,  bj 
an  agent  of  a  local  company  within  the  district,  did  hot 
constitute  the  doing  of  business  within  the  district  in  such 
manner  and  to  such  an  extent  as  would  warrant  the  infer- 
ence that  it  was  present  and  doing  business  in  the  district. 

The  logic  of  the  holding  is  that  the  local  company's  act 
in  selling  a  coupon  ticket  over  a  connecting  carrier^s  line 
was  not  the  act  of  the  connecting  carrier.  If  it  was  the  act 
of  the  connecting  carrier,  then  the  connecting  carrier  was 
doing  business  in  the  district.  The  logic  of  the  opinion  is, 
further,  that  the  local  company  by  whom  the  ticket  was  sold 
was  not  the  agent  of  the  connecting  carrier  in  the  transac- 
tion of  that  business. 

Applying  the  logic  of  the  case  to  the  facts  here,  we 
must  hold  that  the  act  of  the  Illinois  Central,  through  its 
local  agent  at  Dubuque,  was  not  the  act  of  the  New  York 
Central,  and  no  inference  can  be  drawn  from  the  aet  that 
this  company  was  present  in  Iowa,  and  doing  business  with- 
in the  state.    To  give  the  court  jurisdiction,  therefore,  it 
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muBt  appear  that  what  was  done  warrants  the  inference 
that  this  company  was  present  in  the  state  of  Iowa.  Its 
presence  mnst  be  evidenced  by  some  act  done  in  the  state  of 
Iowa  which  indicates  that  it  is  doing  business  in  the  state 
of  Iowa.  If  the  facts  shown  here  in  this  case  do  not  justi- 
fy that  inference, — and  the  MdKibhin  case  holds  they  do 
not, — then  the  New  York  Central  was  not  present  in  Iowa 
at  the  time  the  ticket  was  sold,  and  the  selling  of  tickets 
by  the  Illinois  Central  did  not  bring  the  corporate  entity 
within  the  jurisdiction  of  the  state  of  Iowa.  But  even  if 
we  should  assume  that  there  is  evidence  that  it  was  doing 
business  in  the  state  of  lowa^  other  than  is  involved  in  this 
act,  no  jurisdiction  was  acquired  in  this  case,  because  the 
service  of  notice  was  made  upon  no  agent  authorized  by  it  to 
transact  business  in  the  state  of  Iowa.  Of  course,  a  cor- 
poration does  all  its  business  through  agencies,  and  is  bound 
by  the  act  of  its  authorized  agents,  and,  when  doing  busi- 
ness in  the  state  of  Iowa  in  such  a  way  as  to  warrant  an  in- 
ference of  its  presence  in  the  state  of  Iowa,  notice  may  be 
served  upon  an  agent  transacting  business  for  it  in  the 
state.  This,  by  virtue  of  our  statute.  But  to  bring  the 
corporation  within  the  jurisdiction  of  the  court  for  any 
purpose,  it  must  appear  that  the  process  that  draws  it  into 
the  jurisdiction  of  the  court  was  served  upon  some  agent 
of  the  corporation  doing  business  for  the  defendant  in  the 
state  of  Iowa,  in  such  manner  as  justifies  the  inference  that 
thi?  corporation  is  present  in  Iowa. 

So  it  would  appear  that,  on  both  propositions,  the  no- 
tice was  insufficient  to  draw  this  corporation  within  the 
jurisdiction  of  this  court ;  or,  in  other  words,  the  defendant 
sought  to  be  charged  must  be  subject  to  the  jurisdiction  of 
the  court,  and,  to  be  charged,  must  be  brought  within  the 
jurisdiction  of  the  court  by  proper  notice.  Unless  the  per- 
son sought  to  be  charged  is  subject  to  the  jurisdiction  of 
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the  court,  no  notice  served  upon  him  brings  him  within 
the  jurisdiction  of  the  court  for  any  purpose.  If  it  is  sub- 
ject to  the  jurisdiction  of  the  court,  it  may  be  brought 
before  the  court  by  proper  notice,  and  the  court,  having 
jtrisdiction  of  the  subject-matter,  then  assumes  jurisdiction 
of  the  person.  In  the  case  of  a  corporation,  which  acts  only 
through  agents,  it  must  appear  that  the  corporation  is 
present  in  the  state,  and  subject  to  the  jurisdiction  of  the 
state  courts.  It  may  be  brought  then  into  the  jurisdiction 
of  the  particular  court  by  the  service  of  original  notice ;  but 
that  notice,  to  be  effectual,  and  to  draw  the  corporation  with- 
in the  jurisdiction  of  the  particular  court,  must  be  served 
upon  the  corporation,  and  the  service  becomes  effectual  as  a 
service  upon  the  corporation  when  it  is  served  upon  any 
of  the  agents  designated  by  the  statute  on  whom  service  is 
authorized  to  be  made.  Though  a  corporation  be  within 
the  jurisdiction  of  the  court,  service  upon  one  not  author- 
ized by  the  statute,  or  upon  one  who  does  not  represent  the 
corporation  in  the  state,  is  not  service  upon  the  corpora- 
tion ;  and  that  is  the  situation  here'.  We  think  the  decision 
in  the  McKi^hin  case  is  conclusive  upon  the  contentions 
made  here.  See,  also,  opinion  of  Judge  Reed,  of  the  North- 
em  District  of  Iowa,  in  McGuire  v.  Great  'Northern  R,  Co,, 
155  Fed.  230. 

Upon  the  whole  record,  we  think  the  district  court 
erred  in  holding  that  it  had  jurisdiction  of  the  defendant 
in  this  case;  that  it  should  have  sustained  defendant's  mo- 
tion to  set, aside  the  default  and  judgment;  that  it  erred  in 
not  doing  so.     Its  judgment  is,  therefore, — Reversed, 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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A.  W.  Kruboer^  Appellant,  v.  R.  D.  Ramsey,  Appellee. 

MtJKIOIPAL  00BFOEATION8:    Vacation  of  Streets.    Principle  reo- 

1  ogniced  that  cities  and  towns  haye  plenary  powers  to  vacate 
streets,  and  thereafter  convey  the  same»  so  long  as  the  prop- 
erty owner  is  afforded  reasonable  opportunity  to  pass  to  and 
from  his  property.  (Sec.  751,  Code  Supp.,  1913;  Sec.  898,  Code, 
18»7.) 

liUNlOIPAL  OOBFOEATIOKS:     Proceedings  of  Council-- Conncil- 

2  man  Interested  in  Besult.  An  ordinance  vacating  a  street, 
passed  hy  the  vote  of  a  councilman  who  was  to  be  personally 
benefited  by  receiving  the  fruita  of  the  vacation,  is  void.  (Sec. 
668,  Par.  14,  Code  Supp.,  1918.) 

CEBTXOltASZ:     BTistence  -of  Other  Bemedy.    A  private  party,  ag- 

3  grieved  by  the  vacation  of  a  public  highway,  is  not  necessarily 
driven  to  a  writ  of  certiorari  to  test  the  validity  .of  the  vaca- 
tion.   He  may  proceed  in  equity, 

IMJUJTOl'lON:     Void  Vacation  of  Street     Injunction  will  lie  to 

4  obtain  relief  from  a  void  vacation  of  a  public  highway. 

Appeal  from  Shelby  District  Court. — J.  B.  BocKArELLOW, 

Judge. 

December  19,  1919. 

RsHEAiuNG  Denied  March  17,  1920. 

Action  to  enjoin  the  defendant  from  obstructing  a  pub- 
lic highway,  and  to  require  him  to  remove  from  the  public 
highway  obstructions  wrongfully  placed  by  him  therein. 
Decree  dismissing  plaintiflf's  petition.  Plaintiff  appeals. — 
Reversed, 

G.  W.  CuUison,  for  appellant. 

E,  8.  White,  for  appellee. 

Oatnoe,  J. — ^For  the  past  30  years,  plaintiff  and  his 
grantoro  have  been  the  owners  of  the  north  half  of  the 
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southwest  quarter  of  Section  17,  Township  79,  Range  40 

West  of  the  5th  P.  M.,  in  Shelby  County, 

*'  ccSfoSltions  :     ^^wa,   and,  in  connection  therewith,   used 

JgJJgJ"  ®'         the  highways   in   controversy.     PlaintiflPs 

buildings  are  near  the  southeast  corner  of 
his  land.  Prior  to  the  happening  of  the  matters  herein  com 
plained  of,  there  was  a  road  running  south  from  the  south- 
east corner  of  plaintiff's  premises  to  a  public  highway  run- 
ning east  and  west  along  the  south  side  of  said  section.  The 
road  on  the  south  side  of  Secti<^n  17  was  legally  established 
and  well  traveled.  There  was  another  road,  running  east 
from  the  southeast  corner  of  plaintiff's  premises,  about  80 
rods  long,  to  the  town  of  Portsmouth.  The  road  running 
south  from  the  corner  of  plaintiff's  premises  aforesaid  was 
66  feet  wide.  The  road  running  east  to  Portsmouth  was 
33  feet  wide.  These  were  the  only  roads  furnishing  ingress 
and  egress  to  plaintiff's  land.  Both  these  roads  were  with- 
in the  corporate  limits  of  the  town  of  Portsmouth,  and  it 
is  an  incorporated  town. 

On  and  prior  to  1896,  the  Milwaukee  Land  Company 
was  the  owner  of  the  southwest  quarter  of  the  southeast 
quarter  of  Section  17,  and,  while  it  was  such  owner,  it 
granted  to  the  town  of  Portsmouth  two  roads,  one  off  the 
north  side  of  its  40,  33  feet  wide,  and  one  off  the  west  side 
of  its  40,  66  feet  wide.  The  land  for  these  roads  was  sub- 
sequently conveyed  by  the  Milwaukee  Land  Company  to  the 
city  by  deed,  and  these  are  the  roads  in  controversy.  After 
these  deeds  were  made,  these  roads  were  thrown  open  to 
public  travel,  and  used  by  the  public  until  the  happening  of 
the  matters  hereinafter  complained  of.  Subsequently,  the 
Milwaukee  Land  Company  conveyed  to  the  defendant,  Ram- 
sey, its  said  40,  except  so  much  as  was  covered  by  the  high- 
ways in  controversy,  and  Ramsey  has  used  and  occupied  the 
premises  so  purchased  from  the  Milwaukee  Company,  and 
is  still  occupying  it.    In  the  year  1918,  the  defendant.  Ram- 
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sey,  took  possession  of  the  public  highways  in  controversy, 
and  put  up  barriers  to  prevent  the  public  and  the  plaintiff 
from  traveling  over  the  same.     . 

This  action  is  brought  to  compel  him  to  remove  the  ob- 
structions so  placed  in  the  highways,  and  to  enjoin  him 
from  further  obstructing  the  same. 

It  will  be  noted  that  the  fee  to  the  land  covered  by 
these  highways  was  in  the  town  of  Portsmouth;  that, 
when  Ramsey  bought  this  40,  he  took  it  subject  to  the 
rights  of  the  city  under  its  deed,  and  the  right  of  the  pub- 
lic to  travel  over  these  highways.  If  nothing  further  ap- 
pearedy  Ramsey  would  have  no  right  to  close  the  roads  or 
to  interfere  with  travel  upon  the  same.  It  appears,  how- 
ever, that  Portsmouth  is  an  incorporated  town,  and  that, 
prior  to  this  action  of  Ramsey's,  complained  of,  attempted 
by  ordinance  to  vacate  the  66-foot  road  running  south  from 
plaintiflPs  corner,  and  to  deed  the  land  covered  by  it  to 
Ramsey.  It  is  upon  this  action  on  the  part  of  the  town  that 
Ramsey  asserts  the  right  to  close  this  road.  It  will  be 
noted  that  both  the  roads  were  taken  off  the  Ramsey  40,  to 
wit,  the  southwest  quarter  of  the  southeast  quarter  of  Sec- 
tion 17.  We  need  not  consider  any  claim  made  by  plaintiff 
to  the  33-foot  road  running  east  from  his  comer,  for  the 
reason  that,  on  the  hearing,  the  court  found  that  the  north 
and  south  road  from  defendant's  comer  had  been  vacated 
by  the  town,  and  the  land  covered  by  it  deeded  to  Ramsey, 
and  that  Ramsey  had  a  right  to  obstruct  it,  and  dismissed 
plaintiff's  petition,  in  so  far  as  it  sought  any  relief  against 
Ramsey  with  respect  to  that  road,  but  found  for  the  plain- 
tiff as  to  the  33-foot  road  running  east,  thus  leaving  this  83- 
foot  road  open  to  the  plaintiff  to  travel  at  his  will  in  going 
to  the  town  of  Portsmouth.  While  some  question  is  made 
as  to  whether  or  not  it  had  any  jurisdiction  over  the  terri- 
tory covered  by  the  roads,  we  think  a  fair  reading  of  .ib^ 
record  shows,  beyond  any  reasonable  dispute,  Jfcfat  they  are 
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within  the  jurisdiction  of  the  town,  and  that  the  town  had 
authority  to  act  in  respect  to  the  same. 

Plaintiff  alone  appeal^). 

The  question  for  our  determination  involves  only  the 
north  and  south  road  on  the  west  side  of  the  southwest 
quarter  of  the  southeast  quarter  of  Section  17.  The  deter- 
mination of  the  case  turns  upon  the  action  of  the  counsel 
in  vacating  this  road,  and  deeding  the  territory  covered  by 
the  same  to  the  defendant,  Ramsey. 

That  a  city  or  town  has  a  right,  under  the  statute,  to 
vacate  public  streets,  alleys,  and  highways  within  its  juris- 
diction, is  not  disputed.  That  right  is  conferred  upon  the 
city  or  town  by  the  statute.  Section  751  of  the  Code  of 
1897  provides : 

''Cities  and  towns  shall  have  power  to  establish,  lay  off, 
open,  widen,  straighten,  narrow,  vacate,  extend,  improve 
and  repair  streets,  highways,  avenues,  alleys,  public 
grounds,"  etc. 

It  has  been  the  uniform  holding  of  this  court  that  the 
general  assembly  has  full  power  over  streets,  and  may  va- 
cate or  discontinue  the  public  easement  in  them,  and  may 
invest  municipal  corporations  with  this  authority.  It  has 
further  been  held  that,  in  all  cases  where  the  title  was 
vested  in  the  city,  the  city  or  town,  upon  vacation,  may  deed 
the  property  so  vacated,  although,  upon  deeding,  the  public 
right  to  use  them  is  destroyed.  Upon  this  point,  see  Mc- 
Laehlan  v.  Tenon  of  Oray,  105  Iowa  259;  SpUzer  v.  Rwn- 
yon,  113  Iowa  619;  City  of  MarshoMtmcn  r.  Forney,  61. 
Iowa  678 ;  Harrington  i?.  Iowa  Cent.  R.  Co.,  126  Iowa  828 ; 
City  of  Lake  City  v.  Fulkerson,  122  Iowa  569;  Walker  v. 
City  of  Des  Moines,  161  Iowa  215 ;  and  Huhhell  p.  City  of 
Des  Moines,  173  Iowa  55,  and  183  Iowa  715. 

When  it  is  remembered  that  cities  and  towns  are  charg- 
ed with  the  duty  to  maintain  and  keep  in  repair  all  public 
highways  ^thin  their  jurisdiction,  devoted  to  public  use, 
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we  appreciate  the  wisdom  of  the  statute  which  allows  them 
to  avoid  their  responsibility  by  a  vacation  of  a  street,  and 
withdrawing  it  from  the  public  use.  There  are,  however, 
some  limitations  upon  this  right,  that  are  well  recognized : 
that  is,  where  public  highways,  streets,  and  alleys  are  laid 
out  for  public  use,  and  private  rights  have  been  acquired  in 
the  land  abutting  on  them,  and  the  exercise  of  the  right  of 
vacation  may  operate  to  the  injury  of  the  abutting  property 
owner,  he  may  be  entitled  to  insist  that  the  right  existing 
of  ingress  and  egress  may  not  be  totally  destroyed,  and,  if 
destroyed,  that  he  have  a  right  to  recover  damages  on  ac- 
count thereof.  But  we  think  it  will  not  be  seriously  ques- 
tioned that  even  a  property  owner  has  not  a  right  of  ingress 
or  egress  from  all  points  of  his  property  to  the  prejudice  of 
the  public  interest,  and,  therefore,  is  not  in  a  position  to 
complain  of  the  action  of  the  city  in  vacating  a  street,  if, 
in  the  exercise  of  its  right,  the  city  has  not  destroyed  his 
private  right  to  reasonable  ingress  and  egress.  The  de- 
struction of  a  right  which  is  common  to  the  general  pub- 
lic does  not  invest  an  abutting  property  owner  with  any 
ground  of  complaint.  As  long  as  his  right  to  ingress  ancl 
egress  is  maintained, — that  is,  his  private  right, — he  has  no 
ground  of  complaint.  The  right  of  the  individual  must 
give  way  to  the  larger  right  of  the  public,  though  it  has 
been  recognized,  in  the  last  oase  cited,  that  the  property 
owner's  right  is  not  entirely  subordinated  to  the  public 
right  or  the  public  interest.  The  right  which  the  property 
owner  acquires  is  the  right  of  ingress  and  egress  to  and 
from  his  property.  All  other  rights  enjoyed  by  him  are 
held  by  him  in  common  with  the  public.  This  field  has  been 
covered  so  frequently  and  so  fully  in  the  cases  hereinbefore 
cited  that  we  need  not  enter  into  any  elaboration  upon 
this,  but  turn  our  attention  fo  those  matters  which  are 
urged  here  against  the  right  of  the  defendant  to  do  the 
thing  complained  of. 

Vol.   1S8  Ta.  -55 
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The  first  contention  of  plaintiff  is  that  the  street  was 
never  legally  vacated.     This  contention  rests  on  the  fact 
that  Ramsey,  at  the  time  thfti'City  council  acted,  was  a  mem- 
ber of  the  council,  and  voted  for  the  vaca- 
a.  MomciPAL         tion.    It  is  contended  that  this  had  the  ef- 
SuS^°Su2^   ^^^  ^^  destroying  the  legal  eflScacy  of  tlie 
e1t?rin'"r^uit    act  of  vacation. 

It  will  be  noted  that,  upon  the  vaca- 
tion, the  property  reverted,  not  tb  Ramsey,  but  to  the  city. 
In  fact,  the  I^al  title  did  not  revert  to  the  city,  because  it 
was  already  vested  with  the  legal  title.  The  effect  of  the 
vacation  was  to  unburden  the  legal  title  of  the  easement  in 
the  public.  If  nothing  further  appeared,  Ramsey  did  not 
have  a  personal  and  present  interest  in  the  act  of  vacation, 
or  in  the  fruits  of  the  act.  But  the  record  discloses  that, 
prior  to  any  action  taken  by  the  city  council  to  vacate  this 
road,  Ramsey  had  entered  into  an  oral  understanding  with 
the  town  that,  if  they  would  vacate  this  north  and  south 
road  and  turn  it  back  to  him,  he  would  turn  over  another 
road  to  the  county;  that  Ramsey  agreed  to  this;  and 
that  thereafter  the  action  was  taken  to  vacate  the  road. 

One  Tracy  testified  that  he  was  clerk  of  the  town  of 
Portsmouth,  and  had  possession  of  the  records;  that  he 
was  present  at  one  meeting  when  the  question  of  crossing 
Ramsey's  land  was  discussed  and  talked  over.  He  says, 
in  substance: 

'^There  was  a  petition  handed  me  from  the  farmers 
west  of  Portsmouth,  a  petition  to  change  the  road.  This 
petition  was  read  to  the  council.  Mr.  Ramsey  was  there, 
and  the  subject  was  brought  up  for  discussion.  They  talk- 
ed it  back  and  forth.  Mr.  Ramsey  wanted  to  know  what 
they  would  do,  and  they  made  an  arrangement  wit;h  him 
that  they  would  vacate  this  piece  of  land  [the  north  and 
south  road  in  controversy]  and  give  it  back  to  him,  if  he 
would  give  them  a  road  through  the  way  these  farmers 
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wanted.  Ramsey  was  not  to  charge  them  anything  for  the 
land  for  this  new  road,  if  thjBy  would  vacate  the  road  in 
controversy,  and  deed  it  to  him.  He  didn't  want  the  old 
road  through  there,  if  he  had  to  give  another  road  running 
around  the  other  side.  The  new  road  was  then  agreed  up- 
on,  on  condition  that  the  old  road  be  vacated.'' 

Section  683  of  the  Code  was  then  in  force,  and  pro- 
vided that,  in  towns,  by-laws,  ordinances,  and  the  resolu- 
tions and  orders  shall  require  for  their  passage  or  adop- 
tion a  concurrence  of  four  councilmen,  or  of  three  council- 
men  and  the  mayor.  At  the  meeting  at  which  the  ordinance 
passed,  vacating,  there  were. present  the  m*aTor  and  four 
councilmen.  Among  ^these  councilmen  was  defendant, 
Ramsey.  He  voted  for  it.  The  record  shows  that  there 
were  five  members  of  the  council  at  the  time:  Ramsey,  Ben- 
don,  Henley,  Doyle,  and  Rosenthal.  Rosenthal  was  not  at 
the  meeting.  The  ordinance  provided  for  the  vacation  of 
this  66-foot  road  in  controversy,  and  the  ordinance  vacat- 
ing the  road  was  passed  by  the  concurring  vote  of  Ramsey, 
with  three  others  of  the  council.  Without  Ramsey's  vote, 
the  ordinance  would  not  have  passed,  and  the  road  would 
not  have  been  vacated.  It  would  stand  as  originally  creat- 
ed by  the  act  of  the  Milwaukee  Land  Company — a  public 
road  deeded  to  the  city  for  a  public  highway.  Ramsey  had 
a  special  interest  in  having  this  vacated.  It  was  all  on  his 
land.  The  ordinance  was  passed  by  Ramsey's  vote,  with 
the  understanding  that  the  land  covered  by  the  vacated  road 
would  subsequently  become  his,  through  the  action  jef  the 
council.  He  came  within  the  inhibition  of  that  rule  found 
in  Section  668  of  the  Code  of  1897,  Subdivision  U,  which 
provides  that : 

"No  member  of  any  council  shall,  during  the  time  for 
which  he  has  been  elected,  •  •  *  be  interested,  direct 
ly  or  indirectly,  in  any  contract  or  job  for  work,  or  the 
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profits  thereof,  or  services  to  be  performed  for  the  corpora- 
tion/' 

In  Bay  v.  Damdson,  133  Iowa  688,  690,  this  court  held 
that  the  purpose  of  this  statute  was  to  prevent  councilmen, 
directly  or  indirectly,  from  making  profit  out  of  their,  re- 
lationship with  the  city.  Such  contracts  are  void  at  com- 
mon law,  and  this  court  has  repeatedly  refused  to  enforce 
them.  Defendant  is  relying  upon  this  ordinance  to  justify 
his  act  in  closing  up  the  highway.  If  this  ordinance  i^ 
void,  he  has  no  justification,  and  we  think  he  had  none  un- 
der the  authority  of  Bay  v,  Davidson,  supra,  and  James  v. 
City  of  Hamburg,  174  Iowa  301.  This  ordinance  could  not 
have  passed  without  the  vote  of  Ramsey.  Ramsey  was  in- 
terested in  having  it  pass.  Its  passage  gave  him  this  strip 
of  land,  covered  by  this  road,  or,  at  least,  it  was  his  under- 
standing and  agreement  that,  upon  the  passage  of  the  or- 
dinance vacating  this  road,  the  town  would  deed  this  land 
to  him ;  and  it  did.  We  must  hold  the  eflfort  at  vacation, 
therefore,  void. 

It  is  contended,  however,  that  plaintifF  cannot  raise 
this  question ;  that  the  only  method  of  raising  it  is  by 
certiorari.     Certiorari  would  not  bring  the  relief  which 

plaintiff  seeks  in  this  suit.    All  he  asks  is 

8,  Certiorari:        that  this  defendant  be  enjoined  from  ob- 

othcr  remedy,      structing  a  public  highway,  properly  and 

legally  created,  and  industriously  used  by 
the  public  as  a  highway  for  many  years.  Equity  takes  cog- 
nizance of  the  rights  here  involved,  and  will  give  the  relief 
prayed  for.  The  ordinance  only  becomes  defensive,  and, 
being  void,  serves  as  no  defense. 

The  ordinance  being  void,  under  which  the  defendant 
seeks  to  justify  his  act  in  obstructing  this  highway,  we 
think  the  court  erred  in  dismissing  plaintifTs  petition.    It 
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will  be  borne  in  mind  that  this  proceeding 
4.  Injunction:       is  against  a  private  citizen,  who  is  charged 

Toid  Tacatlon 

of  street  witl}  violating  the  statute  prohibiting  the 

obstruction  of  a  public  highway.  Anyone 
whose  private  rights  are  invaded  by  the  act  of  obstmction 
may  maintain  an  action  to  enjoin  the  continuance  of  the 
wreng.  That  plaintiff  had  an  interest  is  made  manifest  by 
the  fact  that  this  road  was  one  of  the  avenues  open  to  him 
for  travel  to  and  from  his  premises.  In  one  sense,  his  land 
does  not  abut  upon  the  public  highway ^  but  the  public  high- 
way leads  to  his  land  from  the  main  traveled  road  to 
the  souths  and  the  record  shows  it  is  necessary  for 
his  use  in  traveling  to  the  county  seat  of  the 
county,  and  to  other  market  places  within  his  vicinity.  His 
private  right  has  been  invaded.  He  is,  therefore,  a  proper 
party  to  maintain  the  action. 

Upon  the  whole  record,  we  think  the  court  erred  in 
dismissing  plaintiff's  petition ;  that,  under  the  record  made, 
the  plaintiff  was  entitled  to  the  relief  that  was  denied  him. 
The  case  is,  therefore, — Reversed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Hbnning  M.  Schmidt,  Appellant,  v.  Town  of  Batflb  Creek 

et  al.,  Appellees. 

HIGHWAYS:     Dedication — Strict  Limitation.    The  public  rights  in 

1  a  dedicated  highway  will  be  strictly  confined  to  the  limits  of  the 
dedication,  as  clearly  marked  out  and  designated  by  the  visible 
monuments  erected  by  the  dedicator. 

HIOHWAY8:     Consent  Boads— Failure   to   Secure   Ck>ns«nt  of  All 

2  Owners.  Principle  recognized  that  the  establishment  of  a  coti- 
sent  road,  without  the  consent  of  all  the  owners  affected,  is  a 
nullity.    (Sec.  1512,  Code.  1897.) 
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Appeal  from  Ida  Difstrict  Court. — M.  E.  Hutchison, 

Judge. 

DfiycDMBBB  16,  1919.* 

Rbhbarino  Dbnibd  March  17,  1920. 

Action  to  enjoin  the  defendants  from  moving  plain- 
tiffs fence  back  along  a  public  highway.  Decree  dismissing 
plaintiflPs  petition.    Plaintiff  appeals.— JJewr^ed. 

Snell  Bros.,  for  appellant. 

Chas.  8,  Mdoomher  and  Caan/pbeU  4  Campbell,  for  ap- 
pellees. 

Oatnor,  J. — This  case  involves  a  dispute  over  the  ter- 
ritorial limitations  of  certain  public  highways.  The  action 
is  to  enjoin  the  town  of  Battle  Creek  and  the  city  and 

county  officers  from  widening  the  highways 

*•  SJSSSon  •'        ^^  setting  back  the  fences  that  now  and 

gwct  umiu-      heretofore  have  marked   these  boundaries. 

One  of  the  highways  runs  east  and  west 
through  the  center  of  Section  27,  and  the  other  along  the 
south  line  of  27.  These  highways,  as  they  now  exist  and  as  , 
they  have  been  used  for  the  last  25  years,  are  not  66  feet 
wide.  It  is  the  claim  of  the  defendants  that  they  are  and 
should  be  66  feet  wide,  or  33  feet  on  each  side  of  the  section 
line.  Defendants  base  thi^  claim  on  the  alleged  fact  that 
there  were  consent  highways  established  by  the  board  of 
supervisors  on  these  lines  on  or  about  the  year  1876,  and 
that  the  statute  fixed  the  width  of  a  highway  at  66  feet. 

The  record  shows  that,  at  that  time,  one  Wagoner 
owned  the  south  half  of  Section  27;  that  a  man  by  the 
name  of  Teal  owned  the  northeast  quarter  of  27  and  the 
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«<MMitlLeaBt  quarter  of  the  northwest  quarter 

2.  Highway^  ij^^W'  2T*;.   and  that  the  Iowa  Railroad  Land 

failure  to '•^- ^;!onipaiH^  owned  the  southwest  quarter  of 

secure  consent  ^T^  ^ 

of  all  ownei^B.  "fhe!^ 'northwest  quarter.  There  is  no  show- 
ing in  this  record  as  to  the  ownership  of 
the  land  in  34*  immediately  south  of  27,  abutting  on  that 
south  road.  The  only  evidence  of  any  tonsent  to  the  estab- 
lishment of  either  as  a  highway  is  found  in  two  papers  filed 
by  Wagoner  on  July  5,  1876,  reading  as  follows : 

*'To  Honorable  Board  of  Supervisors  of  Ida  County, 
Iowa; 

"This  is  to  certifv  that  I  consent 'to  the  location  of  a 
public  highway  along  the  north  line  of  the  south  half  of 
Section  27,  Township  87,  Range  41,  and  on  the  line  of  the 
south  half  of  the  northwest  quarter  of  said  section." 

'•To  Honorable  Board  of  Supervisors  of  Ida  (.'Ounty, 
Iowa  : 

"This  is  to  certify  that  I  consent  to  the  location  of  a 
public  highway  along  the  north  line  of  the  south  half  of 
Section  27,  etc.,  and  on  the  south  line  of  the  south  half  of 
the  northwest  quarter  of  27." 

The  consent  of  no  other  property  owners  appears  to 
have  been  filed,  nor  is  it  claimed  that  any  other  or  further 
consent  was  given.  It  is  clcdmed  that,  on  this  consent,  the 
board  of  supervisors  established  a  road  through  the  cen- 
ter of  Section  27,  66  feet  wide,  33  feet  on  either  side  of  the 
half  section  line,  and  another  road  66  feet  wide  on  the 
south  line  of  Section  27,  between  27  and  34,  66  feet  wide. 

At  that  time,  the  only  law  authorizing  the  establish- 
ment of  a  public  highway  by  consent  was  found  in  the 
Code  of  1873,  Section  957,  which  reads  as  follows : 

"Highways  may  be  established  without  the  appoint- 
ment  of  a  commissioner,  provided  the  written  consent  of 
aHl  the  Oivners  of  the  land  to  be  used  for  that  purpose  be 
first  filed  in  the  auditor's  office;   and  if  it  is  shown  to  the 
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satisfaction  of  the  board  of  supervisors^  ithfkt  the  proposed 
highway  is  of  sufQcient  public  impqpfi'anc^^^  be  ppened 
and  worked  by  the  public,  they  shi^.make^  ^  -^rder  estab- 
lishing the  same,  from  which  time  only^sl^fiV  it  be  regarded 
as  a  highway." 

It  is  apparent,  therefore,  that  the  consent  requii*ed  hy 
this  statute  to  authorize  the  board  to  l^ally  establish  high- 
ways on  these  lines  was  not  given.  No  highway  could  be 
established  tha,t  would  have  the  effect  of  taking  any  of  the 
land  owned  by  the  nonconsenting  owners.  But  roads  were 
opened  along  both  these  lines,  and  the  record  discloses  that 
they  were  opened  in  this  way:  Wagoner  was  a  surveyor, 
and,  after  the  filing  of  his  consent,  he  undertook  to  survey 
his  land,  both  on  the  north  and  on  the  south,  for  the  pur- 
pose of  ascertaining  the  section  and  half-section  lines.  At 
that  time,  he  found  what  he  believed  to  be  the  government 
comers,  and  made  his  survey  accordingly,  and  staked  off  a 
portion  of  his  land,  to  be  used  as  a  public  highway.  His 
land  was  all  south  of  the  half-section  line  of  27.  On  the 
half-section  line,  he  made  measurements  indicating  the  por- 
tion of  his  land  to  be  devoted  to  public  use.  He  drove 
stakes.  He  built  a  hedge,  marking  the  south  line  of  the 
land  so  dedicated  to  public  use.  This  hedge  subsequently 
died.  Thereafter,  he  placed  Cottonwood  trees  and  a  fence 
along  this  line,  indicating  the  south  line  of  the  highway 
which  he  proposed  dedicating  to  public  use.  This  was  more 
than  25  years  ago, — the  exact  date  is  not  material.  With- 
out objection  from  the  owners  on  the  north,  the  road  was 
opened  and  used,  and  a  part  of  the  land  of  these  northern 
owners  was  appropriated  to  this  public  highway.  It  ap- 
pears that  Teal  was  there,  at  the  time  plaintiff  made  his 
survey,  and  staked  the  road.  Teal's  presence,  without  ob- 
jection, would  indicate  that  he  consented  to  what  Wagoner 
did.  That  road,  as  laid  out  by  Wagoner,  has  remained 
there  for  all  these  years,  and  is  still  there,  undisturbed,  and 


Mar.  11)20J  Schmidt  v.  Town  of  Battlb  Crbbk.  873' 

used  by  the  public  as  a  highway,  within  the  limitations  fixed 
by  Wagoner.  Both  on  the  north  and  on  tlie  south  of  this 
half-section  road,  as  laid  out  by  Wagoner,  each  party  has 
constructed  fences,  and  tilled  up  to  that  lin^.  The  public 
has  never,  during  all  these  years,  asserted  any  right  to  use 
any  land  found  outside  of  the  line  so  marked  and  indicat 
ed  by  fences,  trees,  and  hedges. 

The  same  is  practically  true  of  the  south  road,  except 
that  it  does  not  appear  who  are  the  owners  of  the  land  in 
Section  34,  south  of  the  south  road;  but  the  road  was 
opened  there  as  on  the  north.  The  lines  were  staked  off", 
and  visible  monuments  placed,  indicating  the  north  and 
south  boundaries  of  the  road.  It  has  been  used  and  traveled 
by  the  public,  within  the  limits  of  these  boundaries,  for 
25  yeai^,  at  least.  No  claim  was  ever  made  by  the  public, 
until  this  time,  that  any  rights  exist  in  the  public  beyond 
the  limitations  marked.  It  is  now  proposed  to  move  the 
half -section  road  south  on  plaintiff's  land,  and  the  south 
road  north;  and  this  on  the  ground  that  a  recent  survey 
shows  the  half-section  line  to  be  south  of  where  it  was 
thought  to  be  by  Wagoner,  when  he  made  his  survey,  and 
that  the  south  secticm  line  is  north  of  where  it  was  sup- 
posed to  be  when  Wagoner  laid  out  the  south  road. 

We  are  not  concerned  now  to  inquire  into  the  correct- 
ness of  these  surveys.  Whatever  right  the  public  has  in 
either  of  these  highways  must  come  through  a  dedication  of 
right  to  the  public  by  the  acts  of  the  then  owners,  and  the 
acquiescence  in  their  acts  by  their  subsequent  grantees. 
The  public  right  has  its  territorial  limitations  within  the 
bounds  of  the  territory  dedicated.  So  far  as  the  public  or 
these  defendants  are  concerned,  their  rights  must  be  found 
either  in  prescription  or  dedication. 

It  will  be  noted  that,  in  the  Wagoner  consent,  no  width 
of  road  is  given,  nor  does  it  appear  that  any  action  of  the 
board  of  supervisors  fixed  a  definite  width  of  road.    It  does 
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not  appear  that  the  public  officials  worked  either  of  these 
roads  during  these  years.  The  most  we  find  in  this  record 
is  that,  after  they  were  opened, — staked  ofif,  rather, — mark- 
ed off  by  metes  and  bounds  by  Wagoner, — the  public  has 
then  used  them  as  public  highways  for  all  these  years,  but 
within  the  limits  of  the  boundaries  so  fixed.  Plaintiff  is  not 
disputing  the  public's  right  to  use  so  much  of  the  highway h 
as  was  thus  dedicated  and  used.  His  objection  goes  to  the 
right  of  defendants  to  take  more  of  his  land  than  was  thn^: 
dedicated  to  the  public  use. 

Dedication  involves  the  idea  of  giving  certain  specifit 
lands  to  the  public  for  public  use,  or  a  certain  right  or 
easement  in  land  for  a  specific  public  purpose.  Common - 
law  dedications  are  divided  into  two  classes,  expressed  and 
implied.  In  either,  however,  it  is  necessary  and  essential 
that  there  be  a  surrender  or  an  appropriation  of  the  land  by 
the  owner  to  the  public  use.  An  expressed  dedication  is 
evidenced  by  some  explicit  or  positive  act  or  declaration, 
such  as  manifests  an  intent  to  surrender  the  land  to  the  use 
of  the  public.  An  implied  dedication  is  evidenced  by  some 
act  or  course  of  conduct  on  the  part  of  the  owner  from 
which  a  reasonable  inference  of  intent  to  dedicate  can  be 
drawn.  There  must  be  an  intent  to  dedicate,  and,  without 
the  intent,  shown  in  some  way,  there  can  be  no  valid  dedisia- 
tion.  Thejntent  is,  however,  not  sufficient.  While  the  in- 
tent must  exist,  to  make  the  dedication,  yet  there  must  be 
actual  setting  aside  of  the  physical  property  to  the  public 
use,  accompanied  by  the  intent  that  it  shall  be  so  used. 
There  must  be  a  parting  with  the  use  of  the  property  to 
the  public,  made  in  praeaenti,  manifested  by  some  unequivo- 
cal act  indicating  clearly  an  intent  that  it  be  so  devoted. 
The  extent  of  the  dedication,  its  scope  and  character,  de- 
pend upon  the  intention  of  the  dedicator,  as  manifested 
id  the  act  of  dedication,  and  the  right  of  the  public  is  limit- 
ed to  the  physical  propert.y  so  set  aside  for  the  public  use. 
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The  public  is  not  bound  to  accept  dedication,  though  ex- 
pressly dedicated  to  its  use.  An  ofifer  to  dedicate  does  not 
become  complete  until  there  is  an  actual  acceptance  by 
those  to  whom  the  offer  is  made.  The  intent  to  dedicate, 
followed  by  a  manifest  purpose  to  expose  the  properly  to 
public  use,  when  accepted  by  the  public,  becomes  final; 
and  the  right  of  the  public  is  limited  territorially  to  the 
property  dedicated  and  accepted  by  the  public. 

Here,  we  have  evidence  of  a  manifest  pui'pose  on  the 
part  of  Wagoner  to  dedicate  land  for  a  road.  He  expressed 
his  purpose  in  the  consent  filed  with  the  board  of  super- 
visors. This  was  followed  by  such  conduct  on  the  part  of 
Wagoner  as  indicated  his  purpose  to  dedicate,  and  the 
thing  to  which  the  dedication  should  apply,  with  its  terri- 
torial limits.  He  created  the  territorial  limits,  and  the 
public  accepted  the  dedication  within  these  limitations.  So, 
as  to  Wagoner,  there  was  a  complete  dedication  to  the  pub- 
lic use  of  a  highway  within  the  limits  marked  out  by  him 
at  the  time  he  made  his  survey  and  planted  his  hedges  and 
subsequently  his  trees  and  fences,  all  of  which  were  placed 
upon  the  line  staked  out  and  marked  by  him  as  a  southern 
boundary  of  the  land  dedicated  to  public  use.  These  lines 
and  boundaries  have  remained  ever  since.  The  public  ac- 
cepted its  raght  within  these  boundaries,  and  has  exerci«ed 
its  right  within  these  boundaries. 

We  are  not  concerned  to  inquire  what,  if  any,  rights 
the  public  secured  in  the  land  north  of  the  half-section  line. 
These  parties  are  not  before  the  court,  and  there  is  no  evi- 
dence of  any  dedication  on  their  part;  but  a  prescriptive 
right  might  well  be  urged  against  them,  to  the  extent  of  the 
lands  included  within  the  highway,  as  used  by  the  public 
during  all  these  years. 

We  are  not  concerned  to  inquire  what,  if  any,  rights 
the  public  secured  in  land  south  of  the  south  section  line. 
These  parties,  too,  are  not  before  the  court,  and  there  is  no 
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evidence  of  any  dedication  on  their  part;  but,  as  to  them, 
too,  a  prescriptive  right  might  well  be  urged  against  them, 
to  the  extent  of  the  lands  included  within  the  highway  a.s 
used  by  the  public  during  all  these  years. 

No  legal  highway  having  been  established,  the  public 
right  jn  these  roads  is  limited  to  land  acquired  either  by 
dedication  or  prescription,  and  their  rights  are  boundf^d 
by  the  territorial  limitations  placed  upon  the  use  by  the 
owners.  A  prescriptive  right  cannot  be  acquired  to  any 
property  that  has  not  been  actually  used  by  the  public  for 
the  prescriptive  period.  Prescription  acquires  for  a  party 
precisely  what  he  has  possessed,  and  nothing  more;  and, 
in  proving  prescription,  the  user  of  the  right  is  the  only  evi- 
dence of  the  extent  to  which  it  has  been  acquired. 

The  defendants  seem  to  make  some  claim,  resting  on  a 
petition  filed  by  certain  landowners  in  July,  1871,  whose 
land  bordered  upon  this  highway.  This  petition  prayed 
that  a  commissioner  be  appointed,  to  view  and  report  upon 
the  expediency  of  changing  the  Ida  Grove  and  Woodbury 
County  road,  where  the  same  passes  through  Sections  18 
and  19-87-40  and  Sections  23,  25,  27,  28,  33,  32-87-.41. 
Notice  seems  to  have  been  given  of  the  filing  of  this  peti- 
tion. A  plat,  with  the  following  notations,  was  introduced, 
"Map  of  survey  of  changes  in  sections,''  reciting  the  sec- 
tions aforess^id.  Notice  was  given  that  the  petition  would 
be  presented  to  the  board  at  their  August  meeting  in  1871, 
asking  for  the  appointment  of  a  commissioner  to  examine 
and  make  certain  changes  in  the  Ida  Grove  and  Woodbury 
County  line  road,  where  said  road  passes  through  the  sec- 
tions aforesaid.  At  the  August  meeting,  J.  J.  Graves  was 
appointed  commissioner  to  act  in  the  above  petition,  tlie 
commissioner  to  commence  his  work  on  the  29th  dav  of 
August,  1871,  and  to  report  before  the  4th  day  of  Septem- 
ber. The  commissioner  reported  in  favor  of  the  change  as 
prayed,  and  November  Ith  was  fixed  as  the  day  for  final 
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hearing.  The  record  then  discloses  that,  on  November  4th, 
the  board  made  the  following  record : 

''And  now,  this  being  the  day  fixed  as  the  day  for  final 
hearing  upon  the  above-described  road,  to  wit,  the  Ida  Grove 
and  Woodbury  County  Line  Eoad,  and  there  being  no  ob- 
jections made  to  the  change  in  said  road  as  petitioned  for, 
the  commissioner  having  recommended  said  changes  and 
caused  the  same  to  be  surveyed  and  staked  out,  it  is,  there- 
fore, ordered  and  adjudged  by  the  auditor  that  said  changes 
be  considered  made  and  established,  subject  to  the  approval 
of  the  board." 

On  the  margin  of  this  was  noted : 

'Tlat  made  on  paper  and  filed  with  the  petition  and 
commission.  See  field  notes  of  original  survey  of  this 
road." 

The  board  thereupon  made  the  following  entry : 

''And  it  appearing  that  legal  notice  of  final  hearing  and 
no  objections  thereto  or  claim  for  damages  having  been  filed, 
it  is  ordered  that  said  road  be  relocated  as  platted  by  the 
commissioner,  and  the  auditor  is  ordered  to  plat  and  record 
the  same." 

There  is  nothing  in  this  record  that  indicates,  with  any 
degree  of  certainty,  that  these  roads  were  involved  in  this 
action  taken  by  the  board  of  supervisors.  The  petition 
prayed  for  the  appointment  of  a  commissioner  to  examine 
and  make  certain  changes  in  the  Ida  Grove  and  Woodbury 
County  line  road,  where  said  road  passes  through  these  sec- 
tions, but  it  does  not  indicate  that  these  roads  were  a  part 
of  the  Ida  Grove  and  Woodbury  County  line  road.  Indeed, 
we  infer  that  they  were  not,  afid  for  this  reason,  the  record 
shows  that,  after  the  board  assumed  to  act  upon  Wagoner's 
consent,  this  i)etition  was  filed  and  acted  on.  It  was  after 
this  that  Wagoner  opened  the  road  on  these  disputed  lines, 
and  staked  off  the  territorial  limitations  of  the  road  by 
placing  hedges,  fences,  and  trees  along  the  line.    There  is 
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nothing^  therefore,  inl  this  record  to  sustain  defendants'  con 
tention  that  there  was  a  legally  established  highway  along 
the  lines  in  dispute,  other  than  as  established  by  the  act 
of  Wagoner,  as  hereinbefore  recited. 

Upon  the  whole  record,  we  think  the  court  erred  in  re- 
fusing to  grant  plaintiff  the  injunction  prayed  for,  and  its 
judgment  is,  therefore, — Reversed, 

Ladd,  C.  J.,  Weaver  and  Stevens,  J  J.,  concur. 


Annicb    Stukas,   Administratrix,   Appellee,   v.   Warpibld- 
Pratt-Howbll . Company,  Appellant. 

EVIDENOB:     Bes  Gestae— Test  for  Admission.     The  test  whether 

1  declarations  are  res  gestae  is:  Were  the  facts  talking  through 
the  party,  or  the  party  talking  about  the  facts?  Instinctiveness 
— spontaneity — is  the  ever-present  requisite.  Precise  coinci- 
dence in  point  of  time  is  not  necessarily  requisite. 

* 

TBIAIi:     Oonillcting  Bes  Gestae — Effect.     Evidence  which  is  part 

2  of  the  res  gestae  may  stand  in  the  record  for  what  it  is  worth, 
even  though,  after  its  introduction,  the  opposite  party  intro- 
duces res  gestae  which  are  prior  in  time  to  the  first,  and  incon- 
sistent therewith. 

KEOLIGENOE:     Elevator  Accident     Evidence  reviewed,  and  held 

3  sulficient  to  sustain  a  verdict  for  negligence  in  the  operation 
of  a  freight  elevator. 

KEGLIGENOE:     No  Eyewitness  Bule.     Principle  recognized  that, 

4  in  the  absence  of  any  eyewitness  to.  an  accident,  the  law  will 
presume  due  care. 

Appeal  from  Woodbury  District  Court. — J.  W.  Anderson, 

Judge. 

December  13,  1919. 

RsHKARiNQ  Denied  March  17,  1920. 
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Action  at  law  to  recover  damages  on  account  of  the 
death  of  George  Stukas,  who  was  fatally  injured  in  an 
elevator  accident  in  a  building  owned  by  the  defendant  in 
Sioux  City,  Iowa.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  and  defendant  appeals.— A j(finwed. 

C.  Woodhridge,  E.  M.  Coriett,  and  Sears  d  Snyder,  for 
appellant 

E,  G.  Smith  and  Jepson  d  Struble,  for  appellee. 

Weaver,  J. — The  defendant  was  the  owner  and  occu- 
pant of  a  six-story  building  in  Sioux  City.    In  this  building, 
defendant  installed  and  was  operating  two  elevators,  main- 
ly used   for  the  handling  and   moving  of 
1.  etidbncb  :  ret     freight.    They  were  not  intended  for  use  as 
or  adinission.     ordinary  passenger  elevators,  but  were,  in 

fact,  to  some  extent,  used  by  employees  and 
workmen  in  passing  from  one  floor  to  another,  in  the  course 
of  their  employment.  On  October  20,  1917,  one  Sulzbach. 
a  contractor,  was  engaged  in  making  extensive  changes  and 
repairs  in  the  interior  of  the  building,  and  among  the  em- 
ployees of  Sulzbach  in  that  service  was  George  Stukas.  The 
plan  of  improvements  being  made  in  the  building  required 
the  cutting  of  openings  through  the  several  floors,  and  this 
part  of  the  carpenter  work  was  being  done  or  directed  by 
Stukas.  He  had  worked  there  several  weeks,  and,  with 
others  of  the  workmen,  made  frequent  use  of  the  elevators, 
not  only  to  be  carried  from  one  floor  to  another,  but  for 
carrying  the  necessary  tools  and  materials  for  their  use. 
An  employee  of  the  defendant  operated  the  elevator,  which 
was  equipped  with  automatic  gates  or  guards.  They  were 
so  contrived  that,  at  the  basement  and  the  sixth  floor,  the 
gates  would  open  at  the  approach  of  the  elevator  and  close 
with  its  departure.  At  the  intermediate  floors,  the  gates 
did  pot  automatically  open  and  close,  except  when  it  was 
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desired  to  stop  at  such  floor ;  and  in  such  case,  a  pull  upon 
a  rope  used  for  that  purpose  would  bring  into  operation  a 
clutch  by  which  the  gate  was  lifted.  If  left  open,  however, 
all  the  gates  would  close  automatically,  with  the  downward 
movement  of  the  cage. 

That  the  deceased  was  injured  in  the  elevator  is  not  de- 
nied. There  was  no  eyewitness  o/  the  accident,  and  no  one, 
so  far  as  is  known,  saw  him  enter  the  elevator,  or  is  able 
to  describe  the  manner  or  method  of  his  entrance  into  the 
cage.  He  was  seen  on  the  fifth  floor,  going  in  the  direction 
of  the  elevator,  very  shortly  before  the  outcry  following  his 
injury  was  heard.  When  the  alarm  was  given,  a  witness  at 
work  near  the  elevator  on  the  sixth  floor  ran  to  the  shaft* 
where  he  found  the  cage  lifted  nearly  to  the  level  of  that 
floor.  The  deceased  lay  with  his  face  down  upon  the  cage 
floor,  while  one  of  his  legs  was  caught  between  the  "header/' 
or  the  edge  of  the  opening  into  the  shaft,  and  the  floor  of 
the  cage,  in  such  shape  as  to  indicate  that  he  had  been 
lifted  from  the  floor  below,  and  that,  in  the  upward  move- 
ment of  the  cage,  his  leg  had  been,  in  some  manner,  drawn 
into  the  narrow  space  between  the  elevator  and  the  opening 
through  which  it  operates,  crushing  and  mangling  the  limb. 
Subsequent  examination  also  disclosed  extensive  injuries  to 
the  pelvic  bones  and  internal  structure  of  the  lower  part  of 
his  body.  An  ambulance  was  quickly  summoned,  and  the 
unfortunate  man  removed  to  a  hospital,  where,  within  a  few 
hours,  he  died. 

The  plaintiff,  as  administrator  of  his  estate,  charges 
that  the  injury  and  death  of  the  deceased  were  the  proxi- 
mate result  of  the  defendant's  negligence. 

Of  the  several  specifications  of  negligence,  the  court 
submitted  to  the  jury  only  the  plaintiffs  all^ation  that 
the  sei-vauts  and  employees  of  the  defendant  carelessly  and 
negligently  set  the  elevator  in  motion,  as  deceased  was  en- 
tering or  ahwnt  to  enter  the  cage.     The  defendant  denies 
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generally  the  allegations  of  negligence,  and  alleges  that  de- 
ceased was  well  acquainted  with  the  elevator  and  its  con- 
struction and.  management,  and  assumed  the  risk  of  injuiT 
received  by  him  in  its  use.  At  the  close  of  the  evidence,  de- 
fendant moved  for  a  directed  verdict  in  its  favor,  because  of 
the  insuflSciency  of  the  evidence  to  support  a  recovery  of 
damages.  The  motion  was  denied,  and  the  issues  submit- 
ted to  the  jury,  which  returned  a  verdict  in  plaintiff's  favor 
for  |5,000,  and  judgment  was  entered  accordingly.  A  mo- 
tion to  set  aside  the  judgment  and  verdict  and  for  a  new 
trial  having  been  overruled,  the  defendant  appeals. 

I.  Before  taking  up  specifically  the  points  pressed  up- 
on our  attention  in  the  appellant's  argument,  it  is  well  to 
make  brief  reference  to  some  of  the  testimony  elicited  in 
th£  trial.  For  the  plaintiff,  it  is  shown  that  one  Hanson, 
an  employee  of  Sulzbach's,  was  at  work  on  the  sixth  floor, 
about  25  or.  30  feet  from  the  elevator,  when  his  attention 
was  attracted  by  the  sound  of  a  fall  and  a  cry  from  some 
person,  and,  running  to  the  elevator,  he  found  it  and  'the 
injured  in  the  position  we  have  already  described;  and. 
with  the  help  of  others,  the  deceased  was  released  from  the 
cage,  and  very  soon  removed  to  the  hospital.  This  witness 
had  seen  the  deceased  on  the  sixth  floor,  going  in  the  direc- 
tion of  the  stairway,  about  ten  minutes  before  the  accident. 
The  injured  man  seemed  to  be  conscious,  but  the  witness 
had  no  talk  with  him.  The  elevator  was  in  frequent  use. 
and  was  ordinarily  in  charge  of  an  operator.  From  the 
time  the  witness  discovered  the  deceased  in  the  cage  of  the 
elevator  until  he  was  removed  to  the  ambulance,  about  10 
or  15  minutes  elapsed.  Responding  to  the  call  for  the  am- 
bulance, two  witnesses,  Hennesy  and  Meis  arrived.  Hen- 
nesy  says  it  was  a  "hurry-up  call,''  and  they  went  inime- 
•  diately  to  the  building,  and  "loaded,  the  man  in  the  am- 
bulance and  beat  it  for  the  hospital."  Describing  the  con- 
dition of  the  deceased  at  that  time,  he  says : 

Vol.  188  Ia.— 5G 
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"His  face  was  all  purple;  his  eyes  were  kind  of  bulged 
out  of  his  head  and  real  bloodshot.  He  was  conscious. 
From  the  time  we  got  the  call  until  we  got  into  the  hos- 
pital was  about  20  minutes.  When  we  got  to  the  hospital, 
we  put  him  on  the  elevator,  and  took  him  up  .to  the  operat 
ing  room  immediately.  When  we  took  him  out  of  the  am 
bulance,  he  said  the  *son  of  a  bitch'  wouldn't  stop  the  eleva 
tor  when  he  hollered.  ♦  ♦  ♦  i  ^{^  not  ask  him  anv 
thing  about  the  accident  when  he  said  that.  I  don't  kno\\ 
who  he  was  talking  about.  I  am  giving  just  what  he  said 
He  did  not  mention  any  names.  I  don't  know  how  he  /came 
to  make  the  statement.  I  did  not  hear  him  say  anything 
else.  ICobody  was  asking  him  any  questions  or  talking  to 
him  about  the  matter  at  all  when  he  made  the  statement. 
I  think  he  waS  conscious,  from  the  way  he  talked." 

The  witness  Meis  tells  substantially  the  same  story. 
Says  that  Hennesy  and  he  went  quickly,  upon  receiving 
the  call,  and  estimates  the  time  from  the  call  until  they  ar- 
A^ed  with  the  deceased  aX  the  hospital  at  between  15  and 
20  minutes,  though  he  says  it  might  have  been  between  20 
and  25  minutes,  and  might  have  been  less  than  20  minutes. 
He  also  corroborates  Hennesy  as  to  the  statement  by  the 
deceased  that  "the  *son  of  a  bitch'  wouldnH  stop  the  eleva- 
tor when  he  hollered."  On  cross-examination,  he  says  the 
only  other  words  he  heard  spoken  by  deceased  were,  as  they 
were  taking  him  up  in  the  elevator  at  the  hospital,  he  said : 
"Look  out  for  the  elevator,  boys.  Look  out  for  the  eleva- 
tor." The  witness  adds,  "I  cannot  &s^  whether  he  was  con- 
scious or  unconscious." 

While  the  deceased  was  being  removed  from  defend- 
ant's building,  news  of  his  injury  was  telephoned  to  his 
wife,  with  word  that  he  was  being  taken  to  the  hospital, 
where  she  at  once  went,  arriving,  according  to  her  evidence, 
in  not  more  than  20  minutes.  On  her  arrival,  she  went  at 
once  to  the  operating  room.    She  swears  that  her  husband 
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there  told  her  ''he  had  been  caught  in  the  elevator;''  that 
he  ''got  his  foot  caught  in  the  elevator^  and  he  called  to 
the  elevator  man  to  stop,  and  he  kept  right  on.  He  did 
not  say  how  he  got  his  foot  caught  He  said  he  called  to 
the  elevator  man  to  stop,  and  he  was  too  frightened  or  did 
not  know  enough  to  stop."  The  wife  also  describes  the 
physical  appearance  of  her  injured  husband  substantially 
as  do  the  other  witnesses  above  mentioned.  On  cross-ex- 
amination, the  witness  says  that: 

"On  three  or  four  occasions,  her  husband  had  'spells/ 
when  he  was  weak  or  faint,  and  on  smch  occasions,  he  laid 
down,  about  half  or  three  quarters  of  an  hour.  He  was 
never  unconscioua    Would  lay  down,  sort  of  helpless." 

A  sister  of  the  deceased's,  Mrs.  Snell,  living,  at  the 
time,  in  the  same  city,  who  also  received  a  telephone  mes- 
sage that /Stukas  was  injured,  and  being  taken  to  the  hos- 
pital, testifies  that,  within  20  minutes,  she  went  to  the  hos- 
pital, and  found  her  brother  on  the  operating  table.  She 
says: 

"I  went  up  to  my  brother  and  laid  my  hand  over  his, 
and  said  to  him,  'I  am  here,  Oeorge;'  and  he  said,  'Yes,  I 
know  you  are  here,  Irene.'  He  said  he  had  been  hurt  in  the 
elevator  at  Warfleld-Pratt-Howell  Company's.  He  said  that, 
as  he  was  getting  in  the  elevator,  they  started  the  ele- 
vator, and  he  caught  his  foot,  as  he  was  getting  in,  and  he 
could  not  help  himself.  He  said  he  called  to  the  elevator 
boy,  and  said:  'Stop,  I  am  caught.'  But  he  said  the  boy 
seemed  to  be  so  frightened  he  could  do  nothing,  and  he  got 
off  the  elevator  and  left  him  alone." 

It  should  also  be  said  that  the  testimony  of  Hennesy, 
Meis,  Mrs.  Snell,  and  Mrs.  Stukas,  relating  to  alleged  state- 
ments of  the  deceased  concerning  the  cause  and  manner  of 
his  injury,  was  all  objected  to  as  incompetent,  and  not  ad- 
missible as  any  part  of  the  res  gestae. 

As  the  physical  condition  of  the  deceased  from  the 
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time  of  his  injury  until  his  death,  some  three  or  four  hours 
later,  had  a  material  bearing  upon  some  features  of  this 
case,  we  also  quote  from  the  testimony  of  the  surgeon  who 
attended  him.    He  says : 

^'Mentally,  he  was  apparently  in  very  good  shape.  He 
was  very  blue  from  about  the  middle  of  his  chest  up  and 
over  his  face.  He  was  apparently  in  extreme  shock,  and 
for  this  reason  perhaps  was  not  suffering  as  much  as  he 
otherwise  would,  because  his  injuries  developed  to  be  of  the 
most  serious  character.  ♦  ♦  ♦  From  the  blueness  over 
his  chest  and  face,  I  took  it  he  had  been  very  badly  squeez- 
ed, forcing  the  air  and  blood  into  the  upper  part  of  his 
body, — especially  the  blood;  and  small  hemorrhages  out 
underneath  the  skin  of  the  face  would  indicate  that  condi- 
tion. I  found  very  extensive  damage  to  the  pelvis  and  pel- 
vic bones.  The  pelvic  bones  are  the  large  bones  to  which 
the  thigh  is  joined;  and  in  this  accident,  these  large  bones 
at  the  side,  ordinarily  known  as  hip  bones,  had  been  torn 
apart.  Especially  was  this  true  in  the  front  part  of  the 
body.  It  was  possible  to  pass  my  hand  from  the  place 
where  they  were  joined  onto  the  trunk  up  inside  of  his  body, 
6  or  8  inches  up  around  his  bladder.  His  rectum  was  torn 
through,  and  the  urethra  ruptured ;  and  on  either  side,  be- 
tween the  thighs  and  trunk,  one  could  go  up  on  the  inside 
of  the  abdomen,  6  or  8  inches.  This  meant,  of  course,  other 
large  wounds,  and  very  extensive  hemorrhage.  I  would  not 
say  there  were  bones  broken." 

The  deceased  was  shown  to  be  an  experienced  and  com- 
petent carpenter,  employed  as  a  foreman,  and  was  earning 
about  |140  per  month. 

On  part  of  the  defendant,  it  was  shown  that  Lewis, 
an  employee  of  the  defendant's,  was  at  work  on  the  fourth 
floor.  He  testifies  that  Stukas  had  been  on  that  floor,  about 
15  minutes  before  the  accident,  and  then  ^'went  up  to  the 
sixth  floor.''    The  man  operating  the  elevator  on  that  day 
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was  one  Conway.    Speaking  of  him,  Lewis  says; 

''I  saw  Conway,  immediately  before  tbe  accident.  He 
stopped  tbe  elevator  on  tbe  foiirtb  floor.  I  was  about  16 
feet  from  the  elevator  when  be  stopped.  He  got  off  and 
went  south  about  30  feet  into  a  labeling  room  there.  The 
elevator  was  then  standing  just  right  on  the  fourth  floor. 
The  accident  happened  just  about  a  minute  after  that.  My 
attention  was  attracted  to  the  accident,  because  I  heard 
the  man  holler.  I  was  about  15  feet  from  the  elevator.  I 
got  there  as  quick  as  I  could,  and  looked  up,  and  saw  him 
caught.  The  elevator  was  .on  the  sixth  floor.  I  saw  his  left 
leg.  As  I  stepped  away  from  the  elevator,  Conway  came 
from  the  labeling  room  to  the  elevator  at  the  fourth  floor." 

The  witness  then  went  up  the  stairs  to  the  sixth  floor, 
and  says  that  Conway  reached  that  floor  very  diortly  after 
— thinks  not  20  seconds  behind.  He  further  says  that,  af- 
ter reaching  the  sixth  floor,  he  stepped  in  upon  the  elevator 
platform,  and  says  that,  after  Btukas  was  released,  and  they 
were  taking  him  below  in  the  elevator : 

^'I  asked  him  who  took* the  elevator,  and  he  said,  ^I 
did.'  I  says,  ^How  did  this  happen?'  He  said,  'I  stumbled 
and  fell.'  *  *  *  i  asked  him  again,  on  the  way  down, 
how  it  happened,  and  he  said  the  same  thing." 

Conway,  as  a  witness,  says  he  was  operating  the  ele- 
vator on  that  day,  and,  just  before  the  accident,  he  spot- 
ted the  elevator  at  the  fourth  floor,  and  went  to  the  label- 
ing room.  Does  not  think  he  had  been  gone  more  than  a 
minute ;  and,  as  he  came  out  of  the  labeling  room,  he  heard 
a  scream,  and,  running  to  the  elevator,  saw  Lewis  going 
down  the  hall  toward  the  stairway.  Another  unidentifled 
person  informed  witness  that  a  man  had  been  caught  on  the 
sixth  floor.  Going  up  to  that  floor,  he  found  four  other 
persons  already  there:  Lewis,  Manske,  and  two  carpenters. 
Nobody  was  then  in  the  elevator  with  Stukas.  Witness  and 
others  helped  release  him,  and  then  took  him  below  in  the 
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elevator.  He  had  seen  Stukas  before  on  that  day,  and,  on 
that  same  afternoon,  Stukas  rode  up  in  the  elevator  with 
him.  Baw  him  again  on  the  fifth  floor,  about  15  minutes 
before  the  accident.  ^  Witness  further  says  it  was  practic- 
able for  a  person  on  either  floor  to  reach  into  the  'Shaft  and 
pull  the  cable  which  set  the  machinery  in  motion  and  bring 
the  elevator  to  that  floor;  and  that,  on  at  least  one  occa- 
sion, on  a  Sunday,  he 'saw  Stukas  enter  the  elevator  on  the 
first  floor,  and  operate  the  lift  up  to  the  sixth  floor — a 
thing  to  which  the  witness  objected,  told  Stukas  he  must 
not  do  it,  and  that,  when  he  wanted  anything  of  that  kind, 
he  should  call  upon  him. 

One  Schubert,  a  fifth  floor  man,  was  working  some  40 
feet  from  the  elevator  when  Stukas  came  along,  stopped 
momentarily,  and  went  on  in  the  direction  of  the  elevator. 
Very  soon  thereafter,  witness  heard  a  moan,  and,  looking 
toward  the  elevator,  saw  a  person's  leg  hanging  down ;  and 
witness  ran  to  the  place,  and  shouted  down  the  shaft  for 
help.  He  then  saw  Conway  thrust  his  head  up  from  the 
fourth  floor. 

Manske  was  a  sixth  floor  man.  Saw  Stukas  on  that 
floor,  about  seven  minutes  before  he  was  hurt.  Stukas  said 
he  was  going  down  to  the  fifth  floor  and  witness  walked 
with  him  past  the  elevator  to  the  stairway,  which  he  de- 
scended. Witness  heard  the  outcry  twice,  befo^  he  com- 
prehended its  signiflcance,  and,  going  to  the  elevator,  saw 
Stukas  in  the  position  already  described.  Hanson  and  a 
carpenter  were  already  there,  and  Lewis  and  Conway  also 
soon  appeared. 

Sulzbach,  testifying  for  the  defendant,  says  that  he 
went  to  the  hospital  where  Stukas  was  taken,  and  while 
there,  talked  with  the  plaintiff's  witness,  Mra.  Snell,  and 
that  she  told  him  Stukas  had  said  to  her  that  he  had  had 
one  of  his  spells,  and  he  could  not  help  himself,  and  fell. 
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and  that  then  he  knew  it  was  all  over  with  him.  This  is 
denied  by  Mrs.  Snell. 

The  foregoing,  while  not  a  complete  resume  of  the  tes- 
timony,  is  suflSciently  full  to  make  clear  the  points  to 
which  the  arguments  of  counsel  are  directed. 

II.  The  first  three  propositions  discussed  on  part  of 
appellant  may  be  considered  together,  as  all  of  them  go  to 
the  question  of  the  competency  and  effect  of  the  testimony 
admitted  on  part  of  the  plaintiff,  showing  alleged  state- 
ments by  the  deceased  as  to  the  cause  of  his  injury.  Refer- 
ring to  the  first  statement  of  this  nature,  which  is  said  to 
have  been  made  to  the  ambulance  men  who  took  the  de- 
ceased from  the  place  of  the  accident,  to  the  effect  that 
"the  *son  of  a  bitch'  would  not  stop  the  elevator  when  he 
hollered,"  it  is  objected  that  this  was  not  an  exclamation 
made  as  part  of  the  occurrence,  at  or  near  the  time  of  the 
accident,  but  wa«  made  after  a  considerable  period  of  time 
elapsed,  and  was  the  mere  narration  of  matters  which  were 
then  in  the  past 

The  same  objection,  but  with  added  emf^asis,  is  made 
to  the  testimony  of  the  wife  and  sister,  concerning  the  de- 
ceased's statements  to  them  that  he  had  caught  his  foot  in 
the  elevator,  but  the  elevator  man  wouldn't  stop,  or  was  too 
frightened,  or  didn't  know  enough  to  stop;  and  that  he 
caught  his  foot,  as  he  was  getting  in  the  elevator,  and,  al- 
though he  told  the  operator  to  stop,  he  didn't  do  it,  but  went 
away,  leaving  deceased  alone. 

The  rule  governing  the  admission  of  testimony  of  this 
nature  varies  but  little  in  abstract  statement  by  the  courts  ^ 

generally,  but  there  is  quite  a  wide  variance  in  the  liberali- 
ty of  its  application  to  concrete  cases  in  different  jurisdic- 
tions. It  would  be  unprofitable  to  extend  this  opinion  in 
an  attempt  to  reconcile  or  explain  any  seeming  inconsisten- 
cies in  the  precedents  with  which  the  books  abound,  as  the 
views  to  which  this  court  adheres  have  already  been  well 
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defined  in  our  own  decisions.  State  v.  Jones,  64  Iowa  349, 
353;  Keyea  v.  City  of  Cedar  FaUs,  107  Iowa  509;  Alsever  v, 
Minneapolis  d  St.  L.  R,  Co.,  115  Iowa  338;  Rothrock  v. 
City  of  Cedar  Rapids,  128  Iowa  252 ;  Christopherson  v,  Chi- 
cago, M.  &  St.  P.  R.  Co.,  135  Iowa  409,  417 ;  Westcott  v. 
Waterloo,  C.  F.  d  N.  R.  Co.,  173  Iowa  355 ;  Dubois  v.  Lath- 
mers,  147  Iowa  315 ;  Peterson  v.  PMUps  Coal  Co.,  175  Iowa 
223,  228 ;  Vernon  v.  louoa  8.  T.  M.  Assn.,  158  Iowa  597,  600. 

An  examination  of  these  eases  demonstrates  that  this 
court  is  not  in  harmony  with  the  extreme  view  entertained 
by  some  authorities,  that,  to  be  admissible  as  res  gestae. 
the  statements  offered  in  evidence  must  have  been  spoken 
at  the  very  time  of  the  injury,  or  so  near  thereto  as  to  be 
practically  concurrent  with  the  accident  itself.  As  said  by 
us  in  the  Dubois  case,  supra : 

^*The  time  element,  while  important,  is  not  controlling, 
under  all  circumstances/' 

We  have  repeatedly  said  that  the  proper  test  of  ad- 
missibility of  such  statements  "is  whether  they  relate  to  the 
principal  transaction  and  'are  explanatory  of  it,  and  are 
made  under  such  circumstances  of  excitement,  still  continu- 
ing, as  to  show  that  they  are  spontaneous,  and  not  the  re- 
sult of  deliberation  or  design.  ♦  ♦  ♦  Within  this  gen- 
eral rule,  the  admissibility  of  the  declarations  under  the 
circumstances  of  the  particular  case  is  largely  within  the 
discretion  of  the  trial  judge.  The  facts  and  circumstances 
of  no  two  cases  can  be  precisely  alike,  and  the  exact  length 
of  time  is  not  mathematically  controlling."  See  Christo- 
pherson case,  supra;  and  this  idea  is,  in  substance,  restat- 
ed in  the  Westcott  case,  supra,  which  is  relied  upon  by  the 
appellant.  Under  that  rule  we  have  recognized  as  res  ges- 
tae^ the  statements  of  an  injured  person,  concerning  the 
cause  and  circumstances  of  his  injury,  made  at  more  or  less 
considerable  intervals  after  the  occurrence.  In  the  Roth- 
rock case,  supra,  the  interval  was  about  a  half  hour;   in 
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the  Ckfisiopherson  case,  supra,  three  quarters  of  an  hour; 
in  the  Keyea  case,  an  indefinite  time,  concerning  which 
there  was  no  proof  except  the  plaintiflTs  own  story. 

So,  in  other  jurisdictioilB,  it  has  been  held  admissible 
to  show  as  res  gestae  statements  made  fifteen  minutes  after 
the  injury  (State  v.  Harris,  45  La.  842,  844) ;  the  next  day 
(Lamhright  v.  State,  34  Fla.  564,  582) ;  a  half  hour  (Au- 
gusta Factory  v.  Barnes,  72  Ga.  218,  227) ;  ''some  hours" 
(HarfHman  v.  Stowe,  57  Mo.  98,  96) ;  an  hour  (Johnson  v. 
State,  8  Wjo.  iU) . 

In  Insurance  Company  v,  Mosley,  8  Wall.  397,  the  Su- 
preme Court  of  the  United  States  says,  of  the  res  gestae 
rule,  that: 

**The  tendency  of  recent  adjudications  is  to  extend,  rath- 
er than  to  narrow,  the  scope  of  the  doctrine.  Rightly 
guarded  in  ^  its  practical  application,  there  is  no  principle 
in  the  law  of  evidence  more  safe  in  its  results.  There  is 
none  which  rests  on  a  more  solid  basis  of  reason  and  au- 
thority." 

It  seems  to  be  well  settled  in  thlb  state,  as  well  as  in 
many  others,  that  there  is  no  hard  and  fast  rule,  fixing  with 
certainty  the  length  of  time  beyond  which  the  court  may 
say,  as  a  matter  of  law,  that  a  statement  made  or  act  done 
is  not  a  part  of  the  res  gestae.  If  the  circumstances  at- 
tending the  injury,  its  nature  and  extent,  the  physical  and 
mental  condition  of  the  person  during  the  interim  between 
his  injury,  and  the  statements  offered  in  evidence,  and  all 
other  proved  facts  by  which  the  very  truth  of  the  situa- 
tion may  be  tested,  fairly  indicate  that  such  statements 
were  the  natural  and  spontaneous  exclamations  or  declara- 
tions of  the  man,  while  still  racked  by  the  excitement,  pain, 
and  suffering  from  his  mortal  hurt,  all  the  reasonable  tests 
of  admissibility  are  satisfied,  although  a  few  minutes,  or 
even  a  longer  time,  elapsed  between  the  crushing  of  hi» 
body  and  his  declaration  as  to  the  cause  of  his  misfortune. 
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On  the  other  hand,  if,  fi-om  the  showing  made,  it  can  rea- 
sonably be  said  that,  before  the  statements  were  uttered, 
he  had  apparent  time,  opportunity,  or  disposition  to  reHect, 
and  frame  and  give  utterance  "to  a  falsehood,  or,  possibly, 
if  it  simply  appear  that  his  condition  was  such  as  to  jus- 
tify the  reasonable  belief  that  he  could  have  indulged  in 
such  fabrication,  then  objection  to  the  testimony  should  be 
sustained.  It  should  be  said  at  this  point  that  the  only 
item  of  the  testimony  relating  to  statements  of  the  deceased 
and  claimed  to  be  admissible  as  res  gestae,  the  admissibility 
of  which  may  be  open  to  doubt,  is  that  which  is  given  by  the 
witness  Mrs.  Snell.  The  record  does  not  disclose  that  any 
objection  was  made  or  exception  preserved  to  such  evidence^ 
and  it  becomes  unnecessary  for  us  to  pass  upon  the  legal 
question  which  otherwise  would  arise.  Brought  to  this 
test,  we  have  no  hesitation  in  saying  that  the  trial  court 
did  not  err  in  admitting  the  testimony  offered  by  the  plain- 
tiff in  this  respect.  The  testimony  being  found  competent, 
its  weight  and  value  are  for  the  jury  alone.  This  court  can- 
not adopt  the  theory  *of  counsel,  that  the  fact  that  the  de- 
ceased, when  taken  to  the  hospital  and  placed  on  the  oper- 
ating table,  asked  the  surgeon  to  wait  briefly  until  his  wife 
could  arrive,  has  any  tendency  to  show  a  cunningly  devised 
scheme  on  his  part  to  get  time  to  frame  up  a  false  account 
of  bis  injury  and  communicate  it  to  friendly  witnesses. 

That  which  we  call  human  nature  is  not  always  nor 
altogether  lovely,  and  it  is  barely  possible  that  an  occasion- 
.al  man  may  be  found  capable,  under  some  circumstances,  of 
pausing,  with  one  foot  over  the  threshold  of  eternity,  to 
manufacture  and  give  utterance  to  a  deliberate  lie;  but 
that  one  in  the  condition  of  the  deceased,  with  body  hor- 
ribly crushed,  broken,  and  torn,  undergoing  inexpressible 
physical  torture,  calling  upon  the' physician  to  administer 
something  to  relieve  his  suffering,  and  knowing,  as  he  must 
have  known,  that  he  was  lookting  into  the  face  of  death, 
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was,  at  the -same  time,  craftily  fabricating  an  untrue  ac 
count  of  the  manner  and  means  of  his  misfortune,  is  too 
unreasonable  to  command  belief,  or,  to  say  the  least,  is  so 
manifestly  improbable  that  its  rejection  by  the  jury  is  fully 
justified. 

Not  very  unlike  the  case  at  bar  in  this  respect  is  8twr 
V.  Aetna  Life  Ins.  Co.,  (Wash.)  83  Pac.  113.  The  deceased, 
in  that  case,  was  discoyered,  very  badly  injured,  and  taken 
into  a  railway  depot ;  and  one  Hunger,  living  near  by,  was 
called.  Monger  took  time  to  dress,  before  going  to  the  sta- 
tion; and,  after  his  arrival  there,  and  about  an  hour  from 
the  time  of  the  discovery  of  the  injured  man,  the  latter 
made  a  statement  to  Hunger  and  a  physician  of  the  cause 
and  manner  of  his  injury ;  and  died  on  the  day  following. 
In  sustaining  the  admission  of  this  statement  in  evidence, 
the  court  says : 

''The  ordinary  rule  is  that  a  statement  of  this  kind 
must  have  been  made  so  recently  that  it  would  leave  no 
room  for  collusion  or  premeditated  self-serving.  But  no 
time  can  be  arbitrarily  fixed,  it  depending  so  largely  upon 
the  circumstances  of  each  individual  case.'^ 

Further  discussing  the  question,  the  court  said: 

"In  Diaton  v.  Northern  Pac.  R.  Co.,  37  Wash.  310,  we 
held  that  15  minutes  was  not  so  long  a  time  as  would  ex- 
clude the  testimony;  and  in  Roberts  v.  Port  Blakely  Mill 
Co.,  30  Wash.  26,  we  held  that  testimony  given  within  three 
hours  after  a  railroad  accident  could  be  admitted  as  res 
gestae.  In  this  case,  considering  the  facts  that  the  manN 
associates  had  left  him,  that  he  was  so  mangled  and  crush- 
ed that  an  amputation  of  his  arms  was  necessary,  and  that 
he  died  within  3B  hours  of  the  accident,  it  would  be  a  vio- 
lent presumption  to  indulge  that  the  statement  was  made 
for  a  self-serving  purpose ;  and  we  think  that  the  refusal  of 
the  testimony  under  such  circumstances  would  tend  to 
work  an  injustice,  by  excluding  testimony  which   would 
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have  a  tendency  to  throw  light  on  a  transaction  which 
would  otherwise  be  obscure,  for  want  of  evidence." 

The  simple  truth  seems  to  be  that,  from  the  time  the 
deceased  was  caught  and  injured  in  the  elevator,  until  his 
death,  three  or  four  hours  later,  he  was,  in  fact,  a  dying 
man.  His  injury,  his  discovery  in  the  elevator,  his  release 
therefrom,  his  removal  down  the  elevator  and  into  the  am- 
bulance, his  being  thence  rushed  to  the  hospital,  and  thence 
to  the  operating  table,  then  the  futile  efforts  of  the  surgeon, 
and  the  end  of  it  all  in  death,  were  but  the  succession  of 
intimately  connected  scenes,  making  up  a  single  tragedy; 
and  the  story  told  by  the  deceased,  if  he  did  tell  it,  cannot 
be  classed  as  a  mere  recitation  of  a  past  transaction. 

For  a  very  thorough  discussion  of  the  res  gestae  doc- 
trine,  see  3  Wigmore  on  Evidence,  Sections  1745-1757;  also, 
BvXkeley  v.  Brotherhood  Ace.  Co.,  91  Conn.  727 ;  Roach  v. 
Great  Northern  R.  Co.,  (Minn.)  158  N.  W.  232. 

III.  The  appellant  argues  that,  even  if  the  testimony 
showing  statements  of  deceased  to  Hennesy,  Meis, 
Mrs.  Snell,  and  Mrs.  Stukas  was  properly  admitted  when 

offered,  it  should  still  have  been  stricken, 
2.  teial:  cob-        upon  the  motion  made  therefor  by  appel- 

fllctlng  fM 

ffe9Uie:  effect,  lant,  because  appellant  showed  by  its  wit- 
ness Lewis  that,  before  the  alleged  state* 
ment  to  the  plaintiff's  witnesses,  Btukas  had  said  to  Lewis 
that  he  himself  took  the  elevator,  and  got  caught  because 
he  stumbled  and  fell.  It  is  hardly  necessary  to  say  that,  if 
the  plaintifl^s  evidence  was  properly  admitted  when  of- 
fered (and  we  find  it  was),  its  retention  in  the  record  can- 
not be  made  erroneous  by  the  fact  that  defendant  there- 
after put  in  evidence  another  allied  inconsistent  state- 
ment, made  a  few  minutes  nearer  the  instant  of  the  injury. 
The  court  cannot  say,  as  a  matter  of  law,  that  the  story  of 
the  witness  Lewis  was  true,  and  that,  because  thereof,  the 
testimony  of  Hennesy,  Meis,  Mrs.  Snell,  and  Mrs.  Stuka« 
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must  be  discarded.  If  the  jury  believed  the  former,  we 
may  assume  it  would  have  promptly  returned  a  verdict  for 
defendant.  Its  verdict  for  the  plaintiflf  indicates,  however, 
that  it  did  not  credit  Lewis's  testimony  in  this  respect,  and 
did  credit  that  which  was  given  by  the  other  witnesses  men- 
tioned. 

There  was  no  error  in  denying  the  defendant's  motion 
to  strike  the  testimony. 

IV.  It  is  earnestly  contended  in  appellant's  behalf 
that,  considering  the  evidence  as  a  whole,  it  negatives  the 
possibility  that  deceased  was  injured  by  the  negligence  of 
the  operator  in  charge  of  the  elevator. 

It  is  to  be  admitted  that,  upon  some  of  the  material 
facts,  the  case  is  a  close  one — close,  not  so  much  from  lack 
of  evidence  to  support  the  verdict,  as  from  the  fact  that 

impartial  minds  may  readily  differ  upon  the 
s.  NjBGLioBNCB :        Weight  aud  value  of  much  of  the  testimonv. 

elerator  accl- 

*•»*•  This,  however,  was  a  problem  for  the  solu- 

tion of  the  jury;  and,  upon  the  record  as 
made,  we  cannot  assume  to  set  aside  its  finding.  Although 
witnesses  say  they  saw  Stukas  on  each  of  the  three  upper 
floors  within  a  short  time  before  the  accident,  and,  when 
last  seen,  he  was  on  the  fifth  floor,  moving  toward  the  eleva- 
tor, and  the  witness  on  that  floor  says  it  was  only  a  very 
short  time,  "a  minute  or  so  or  less,"  before  the  cry  of  the 
injured  man  was  heard,  and  although  the  witness  on  the 
fourth  floor  says  that  Conway  had  brought  the  elevator  to 
that  floor,  and  gone  into  the  labeling  room,  30  feet  away, 
only  a  minute  or  so  before  the  alarm,  and  the  same  witness 
says  he  saw  Conway  coming  from  the  direction  of  the  label- 
ing  room  toward  the  elevator,  "a  minute  or  so  after  the 
accid^it  happened,"  yet  no  witness  is  found  or  shown  to 
exist  who  saw  the  deceased  go  to  or  enter  the  elevator,  or 
interfere  with  it  in  any  manner,  or  make  any  attempt  to 
operate  it;    and  no  one  except  Conway  himself  professes 
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any  knowledge  of  Conway's  whereabouts,  or  what  he  was 
doing  between  the  time  when  Lewis  says  he  saw  him  go 
into  the  labeling  room,  ^'about  a  minute  before  the  accident 
happened,"  and  the  time  when  the  same  witness  saw  him 
coming  from  that  direction,  '^a  minute  or  so  later,  after  the 
accident." 

Under  these  circumstances^  it  will  be  presumed  that 
deceased  was  exercising  reasonable  care  for  his  own  safe- 
ty, and  there  is  no  conclusive  showing  of  other  facts  which. 

as  a  matter  of  law,  rebuts  that  presamp- 
4.  NiQLiQiNci:       tion.    CounseVs  statement  in  argument,  afi 

no  eyewitness  ^  ' 

""^•-  a  proved  fact,  that,  when  Conway  brought 

the  elevator  to  the  fourth  floor,  and  went 
to  the  labeling  room,  "Stukas,  who  was  on  the  fifth  floor, 
reached  into  the  shaft,  pulled  the  cable,  and  started  the 
elevator  up,  and  got  caught"  between  the  flfth  and  sixth 
floors,  is  not  justifled  by  the  record.  This,  it  is  true,  is  the 
appellant's  theory  of  the  accident;  but  no  witness  testi- 
fies to  its  truth,  and  no  one  claims  to  have  any  personal 
knowledge  of  the  facts  so  assumed.  There  is,  of  course, 
testimony  which,  so  far  as  it  goes,  is  consistent  with  coun 
sel's  theory;  but,  excepting  the  denials  of  Conway,  the 
facts  so  relied  upon  are  not  necessarily  inconsistent  with 
plaintiff's  theory. 

The  value  of  the  testimony  of  Schubert,  the  fifth  floor 
man,  who  says  he  saw  Stukas  going  in  the  direction  of  the 
elevator,  and  of  Lewis,  who  speaks  of  the  movements  of  Con- 
way, depends  very  largely,  not  only  upon  their  credibility, 
but  upon  the  accuracy  of  their  memory  and  judgment  con- 
cerning the  time  which  elapsed  before  the  alarm  was  given. 
It  may  be  taken  for  granted  that  the  time  was  compara- 
tively short.  The  words  "a  minute,"  "about  a  minute,"  "a 
minute  or  less,"  "a  minute  or  so,"  are  among  the  com- 
monest forms  of  expression  for  a  "short  time"  or  "short 
interval"  or  "brief  period."    As  a  rule,  persons  using  them* 
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are  not  attempting  to  ^^speak  by  the  watch/'  and  no  one  so  ' 
understands  them.  And  eVen  if,  by  direct  interrogation, 
the  average  person  is  asked  to  state  his  estimate  of  time 
between  tTi^more  or  less  closely  succeeding  events  to  which 
his  attention  is  not  especially  called  until  afterward,  hl8 
answer  of  a  "minute  or  so"  or  "an  hour  or  so"  may  exceed 
or  fall  short  of  the  actual  interval  to  a  very  material  de- 
gree. It  should  have  been  said  that  communication  between 
the  floors  of  defendant's  building  is  not  limited  to  the  ele 
vators,  but  a  stairway  very  near  the  elevator  affords  means 
of  quick  passage  from  one  floor  to  another.  The  passage 
of  the  elevators  lip  and  down  the  shaft,  and  of  persons  as- 
cending and  descending  the  stairs,  must  have  been  very 
commonplace  matters,  attracting  little  attention  from  the 
employees  on  the  several  floors.  Schubert,  on  the  fifth  floor, 
was  at  work  40  feet  from  the  elevator,  and  facing  the  other 
way.  Lewis,  on  the  fourth  floor,  was  some  15  feet  from 
the  elevator,  when  Conway  first  appeared  there.  So  far 
as  appears,  there  was  nothing  special  or  unusual  in  the 
fact  that  Stukas  passed  Schubert's  place  of  work,  goini; 
west,  or  in  the  fact  that  Conway  passed  south  to  the  label- 
ing room  in  the  sight  of  Lewis,  to  impress  the  circumstance 
particularly  upon  the  mind  of  either  witness,  or  lead  him, 
at  the  time,  to  notice  just  how  many  seconds  or  minutes 
elapsed  between  such  appearance  and  the  outcry  which 
afterwards  startled  them.  All  these  things  were  proper 
matters  for  the  jury  to  consider ;  and  if  therefrom,  or  from 
the  demeanor  of  the  witnesses  on  the  stand,  their  apparent 
candor  or  lack  of  it,  and  from  the  reasonableness  or  unrea- 
sonableness of  their  respective  stories,  the  jury  found 
against  the  defendant's  theory,  it  cannot  be  said  that  their 
^  verdict  is  without  sufficient  support  in  the  testimony. 

The  fact,  as  pointed  out  by  the  appellant,  that  Mrs. 
Stokas  and  Mrs.  Snell  are  interested  witnesses,  and  that 
no  other  witness  claims  to  have  heard  the  alleged  state- 
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mentfl  to  them  by  Btokas,  is,  of  course,  a  legitimate  argu- 
ment to  the  jury ;  and  we  must  presume  that  the  jury  did 
not  overlook  that  element  in  the  case.  It  may  also  be  said 
that  Lewis,  who  testifies  to  an  alleged  contradictory  state-* 
ment  by  Stukas,  is  in  no  manner  corroborated  by  any  of  the 
four  or  more  other  persons  who  gathered  about  the  injured 
man  on  the  sixth  floor,  nor  by  Conway  himself,  who  ac- 
companied the  deceased  down  the  elevator  to  the  ambu- 
lance. Moreover,  it  is  to  be  said  that  the  truth  of  the  tes- 
timony of  the  women  finds  very  material  support  in  the 
testimony  of  the  two  ambulance  men,  who,  so  far  as  the 
record  shows,  are  disinterested  witnesses. 

We  find  no  reversible  error  in  the  case,  and  the  judg 
ment  below  is,  therefore, — Affirmed, 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Alphonso  Hadley,  Appellant,  v.  T.  N.  Coffin,  Ai)pellee. 

PABTNEBSHIP:  Wrongful  Suit — Contribution.  A  partner  who, 
BUbsequent  to  the  dissolution  of  the  partnership,  is  wrongfuUy 
sued  in  tort  on  a  partnership  transaction  may  not  enforce  con- 
tribution from  his  former  partner  for  the  expense  attending 
such  suit. 

Appeal  from  Warren  District  Court, — Lorin  N.  Hays, 

Judge. 

March  23,  1920. 

Action  bv  one  member  of  a  firm  to  recover  from  his 
former  partner  contribution  for  expenses  incurred  in  de- 
fending a  suit  against  himself  for  fraud  practiced  in  the  sale 
of  land  for  the  firm.  Demurrer  to  petition  sustained.  Pe- 
tition dismissed.    PlaintiflF  appeals. — Affh^med, 
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A,  V,  Proudfoot,  for  appellant. 

Berry  d  Watson,  for  appellee. 

Qaynoe,  J. — Plaintiff  alleges  that,  during  the  year  1911," 
and  np  to  the  28th  day  of  October,  1914,  he  and  defendant 
were  partners,  engaged  in  the  real  estate  business  in  In- 
dianola,  Iowa,  under  the  firm  name  of  Coffin  &  Hadley; 
that,  in  the  spring  of  1911,  as  agent  for  the  owners,  they 
exchanged  with  B.  G.  Clark  a  quarter  secticm  of  land  in 
Wyoming  for  Indianola,  Iowa,  property,  and  sold  to  J.  W. 
Buckingham  another  quarter  section  in  the  same  state. 
After  these  deals  were  completed,  and  after  the  partnership 
had  been  dissolved,  the  purchasers  brought  separate  suits 
against  him  to  recover  damages  on  account  of  alleged  false 
and  fraudulent  ref)resentations  made  as  to  the  quality  of 
the  lands  sold.  In  each  of  these  ^uits  he  made  a  defense, 
and  alleges  that  this  defense  was  made  in  behalf  of  the  part- 
nership  of  Coffin  &  Hadley ;  that  Coffin,  as  a  member  of  the 
firm,  participated  in  whatever  false  and  fraudulent  repre- 
sentations were  made,  and  in  all  of  the  transactions  lead- 
ing up  to  the  exchange  and  sale,  and  was  equally  active 
with  the  plaintiff  in  consummating  the  deals;  that,  in  de- 
fending said  suits,  brought  against  him  personally,  he  was 
compelled  to  employ  counsel,  and  incur  expense  in  so  doing, 
and  he  has  paid  the  same. 

He  brings  this  action  to  recover  contribution  from  the 
defendant,  his  former  partner,  and  demands  judgment  for 
one  half  of  the  attorney's  fees  so  incurred  in  defending  said 
suits;  and  states  that  both  of  said  suits  terminated  in  his 
favor. 

The  second  count  of  the  petition  is  substantially  the 
same  as  the  first  count,  except  that  it  seeks  to  recover  one 
half  of  the  expenses  necessarily  incurred  in  going  to  Wyo- 
ming and  securing  testimony  to  be  used  in  the  defense  of  the 
suits  aforesaid. 

Vol.   188  I  a.-  57 
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« 

Defendant  demurred  to  the  several  counts  of  plaintiff's 
petition,  and  this  demurrer  was  sustained,  and  plaintiff's 
petition  dismissed.    Plaintiff  appeals. 

The  only  question  here  presented  is :  Did  the  court  err 
in  sustaining  the  demurrer?    The  demurrer  was  predicated 

m 

on  the  thought  that  the  expenses  sought  to  be  recovered 
were  expenses  incurred  in  an  action  against  the  plaintiff, 
individually,  and  that  the  defense  was  made  in  his  own  be- 
half, and  not  for  this  defendant,  or  for  the  firm  of  Coffin  & 
Hadley,  who  were  not  sued,  and  were  not  made  parties. 
Second,  that  this  defendant  had  no  legal  interest  in  these 
suits;  that,  in  the  event  judgment  had  been  obtained  against 
this  plaintiff,  this  defendant  could  not  have  been  required 
to  contribute  to  the  payment  of  the  same,  for  the  reason 
that  the  cause  of  action  in  each  of  said  suits  was  based  upon 
alleged  tort,  committed  by  the  plaintiff  knowingly,  and  was 
a  tort  of  such  a  nature  that  contribution  could  not  have 
been  compelled,  even  between  partners. 

The  case  of  Clark  v.  Hadley,  referred  to  in  the  petition, 
came  to  this  court,  and  is  reported  in  181  Iowa  487.  This 
court  affirmed  the  judgment  of  the  court  below  in  favor  of 
Hadley. 

The  demurrer  admits  all  the  facts  well  pleaded,  but  not 
necessarily  the  conclusions  of  the  pleader.  The  petition 
shows  the  following  facts:  Plaintiff  and  defendant  entered 
into  partnership  in  the  year  1911,  and  continued  until  some 
time  in  October,  1914.  While  this  partnership  existed,  they 
had  certain  lands  in  Wyoming  for  sale  or  trade.  They  sold 
or  traded  to  Clark  a  certain  portion  of  the  land  in  Wyo- 
ming, and  to  Buckingham  another  portion.  Before  this 
deal  was  consummated,  Hadley  and  Coffin  both  visited  Wyo- 
ming, in  company  with  Clark  and  Buckingham.  The  Wyo- 
ming lands  were  inspected  and  purchased  through  the  firm. 
These  deals  were  completed,  and  the  commission  paid  to 
the  firm.    Thereafter,  in  December,  1915,  and  after  the  firm 
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had  been  dissolved,  Clai%  and  Buckingham  each  brought 
separate  suits  against  this  plaintiff,  Hadley,  individually,  al-^ 
leging  that  he  made  certain  false  and  fraudulent  representa- 
tions touching  the  land.  Recovery  was  sought  in  tort  on 
account  thereof.  In  those  suits  it  was  not  alleged  that  the 
defendant,  Coffin,  made  any  of  the  false  representations 
upon  which  the  suit  was  predicated,  nor  was  it  allied  that 
he  was  party  in  any  way  to  the  fraud  upon  which  the  suits 
rested.  These  suits  were  both  tried,  and  both  terminated 
in  favor  of  this  plaintiff,  and  he  was  exonerated  from  any 
liability  on  account  of  the  alleged  fraud.  In  defending  him- 
self against  those  suits,  plaintiff  incurred  the  expense  for 
which  he  now  sues;  and  it  is  on  account  of  the  expense  so  in- 
curred that  he  seeks  contribution  from  this  defendant.  It 
will  be  noted  that,  when  this  transaction  took  place,  out 
of  which  the  Clark  and  Buckingham  suits  grew,  the  plain- 
tiff and  defendant  were  partners.  It  will  be  noted  that  the 
partnership  had  been  dissolved,  and  they  were  no  longer 
partners,  at  the  time  these  suits  were  commenced.  It  will 
be  noted  that  no  claim  was  made  there  against  this  defend- 
ant, and  it  will  be  noted  that  no  claim  is  now  made  that 
this  defendant  perpetrated  any  fraud  on  either  Clark  or 
Buckingham,  nor  was  it  affirmatively  alleged  in  either  of 
the  cases  that  the  fraud  was  practiced  by  the  firm,  or  that 
this  plaintiff  was  authorized  by  the  firm  to  make^any  of  the 
allegations  upon  which  the  fraud  was  predicated.  The 
firm  was  not  impleaded,  and  in  no  event  could  a  judgment 
be  entered  against  the  firm,  even  had  the  plaintiffs  in  these 
suits  been  successful.  It  is  not  shown  in  this  petition,  or 
alleged,  that  defendant  in  this  suit  made  any  false  or  fraud- 
ulent representations  for  which  he  could  be  made  person- 
ally liable  in  any  suit  brought  by  either  Clark  or  Buck- 
ingham. The  best  that  can  be  said  for  the  petition  is 
that  plaintiff  was  active  in  consummating  the  deal  with 
Clark  and  Buckingham.     It  affirmatively  appears  that  nei- 
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ther  the  plaintiff  nor  the  defendant  practiced  any  fraud 
upon  either  Buckingham  or  Clark.  It  therefore  appears 
that  the  plaintiff  was  wrongfully  sued  by  Buckingham  and 
Clark  for  a  fraud  that  was  never  practiced  by  either  the 
firm,  Coffin,  or  Hadley.  The  verdict  and  judgment  of  the 
court  in  each  of  said  cases  determined  conclusively  that  the 
fraud  charged  was  not  practiced  on  either  Buckingham  or 
Clark.  There  was,  therefore,  no  tort  committed,  either 
jointly  or  otherwise.  It  appears  that  Hadley  was  unjustly 
charged  with  the  commission  of  a  tort — a  tort  which  had 
not  been  committed  by  him.  This  unjust  charge,  however, 
called  on  Hadley  for  defense.  The  judgment  in  those  cases 
finally  and  conclusively  shows  that  the  fraud  charged  had 
not  been  committed,  for  which  either  the  firm,  Coffin,  or  Had- 
ley could  be  held  responsible.  The  record  simply  pre- 
sents a  case  in  which  one  member  of  a  firm,  transacting 
business  for  the  firm,  was  wrongfully  charged  with  the  com- 
mission of  a  tort,  defends  against  the  charge,  and  is  ac- 
quitted. The  theory  ux)on  which  the  acquittal  rests  is  that 
no  tort  was  committed.  There  was,  therefore,  no  liability 
oxi  the  part  of  anyone.  Further  than  that,  liability  for  the 
tort,  if  one  had  been  committed,  was  not  sought  in  the  ac- 
tion to  be  enforced  against  anyone  but  Hadley.  It  was 
charged  as  his  independent  tort,  to  which  a  personal  lia- 
bility attached.  This  case  presents  no  grounds  for  assum- 
ing that  it  was  a  joint  tort,  or  any  tort  for  which  either  the 
firm  or  any  member  of  the  firm  is  liable.  It  presents,  there- 
fore, no  basis  for  contribution. 

The  question  here  presented,  we  do  not  find  has  ever 
been  passed  upon  by  this  court  before. 

Applying  general  principles  to  the  facts  herein  stated, 
we  hold  that  the  court  was  right  in  sustaining  the  demurrer, 
and  that  the  petition  presented  no  cause  of  action  against 
this  defendant;  and  its  action  is,  therefore, — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 
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Perbinoer  Garage  Company^  Appellant,  v.  M.  Caminskt, 

Appellee. 

CHATTEL  MOBTOAOES:  Bestrnction  of  Kote— Effect  on  Lion. 
Whether  a  transaction  constitutes  a  purchase  or  payment  of  a 
'  note  is  a  matter  of  intention.  Evidence  reviewed,  relative  to 
the  unauthorized  destruction  of  a  note  by  a  surety  and  the  ex- 
ecution of  a  new  note  by  the  principal  debtor,  and  held  to  show 
a  purchase,  and  not  a  cancellation,  and  that  the  chattel  mort- 
gage lien  was,  therefore,  preserved. 

Appeal  from  Des  Moines  Municipal  Court, — J.  E.  Mershon^ 

Judge. 

March  23,  1920. 

» 

Suit  in  equity  to  determine  prioritv  of  lieuB.  Decree 
in  favor  of  defendant.     Plaintiff  appeals. — Affirmed. 

John  L,  Oillespie,  for  appellant. 

E,  8,  Schdietz,  for  appellee. 

Stevens,  J. — On.  or  about  April  8,  1919,  plaintiff  com- 
menced an  action  against  W.  J.  Roberts  on  an  open  account, 
aided  by  attachment  which  was  levied  upon  a  Ford  auto- 
mobile owned  by  said  Roberts.  A  trial  resulted  in  a  judg- 
ment against  Roberts.  Shortly  after  the  levy  of  the  writ  of 
attachment  upon  the  automobile,  defendant  herein  caused 
a  proper  notice  to  be  sensed  upon  plaintiff,  claiming  a  prior 
chattel  mortgage  lien  upon  the  automobile.  It  appears 
without  dispute  in  the  record  that,  on  or  about  January  6. 
1919,  W.  J.  Roberts  borrowed  fl50  from  a  bank  in  the  city 
of  Des  Moines,  giving  his  note  therefor,  due  March  6,  1919. 
The  note  was  also  signed  by  R.  A.  Greene,  as  surety.  On 
the  same  day,  Roberts  gave  a  chattel  mortgage  on  the  Ford 
automobile  to  Greene,  to  protect  him  in  case  he  was  re- 
quired to  pay  the  note.    On  March  1, 1919,  Greene  assigned 
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the  mortgage  in  writing  to  J.  W.  Mulhem,  who  paid  the 
bank  and  took  up  the  note.  On  April  7th,  Mulhern  and 
E.  S.  Schuetz  went  to  the  oflSce  of  R.  A.  Greene,  where  the 
papers  were  kept  for  Mulhern,  at  which  time  a  check,  signed 
•  by  defendant,  for  fl50,  was  delivered  by  Schuetz  to  Mul- 
hem, who  in  writing  assigned  the  mortgage  to  defendant. 
After  assigning  the  mortgage  to  defendant,  Mulhern  handed 
the  note  to  Greene,  who  destroyed  it,  saying  that  he  was  a 
joint  maker  on  the  note,  and  was  not  willing  that  it  be 
transferred  to  defendant.  A  new  note  for  |150  was  imme- 
diately executed  by  Roberts,  and  delivered  to  Schuetz  for 
the  defendant. 

The  sole  question  for  decision  is  whether  the  transac- 
tion at  the  office  of  R.  A.  Greene  shall  be  treated  as  a  pay- 
ment of  the  note,  or  the  purchase  of  the  mortgage  by  de- 
fendant If  the  debt  was,  in  fact,  paid,  the  mortgage  neces 
sarily  ceased  thereafter  to  be  a  lien  upon  the  automobile. 
Oammon  d  Deering  v.  Kentner^  55  Iowa  508.  But  if  the 
parties  intended  that  the  debt  and  the  lien  of  the  mortgage 
as  security  therefor  be  continued,  and  not  extinguished,  the 
finding  of  the  court  below  must  be  sustained.  Much  em- 
phasis is  given  by  counsel  for  appellant  in  argument  to  the 
fact  that  the  mortgage  was  executed  to  protect  Greene,  as 
surety  on  the  note  to  the  bank,  and  not  primarily  to  secure 
the  payment  of  the  debt,  and  that,  as  the  transaction  on 
April  7th  released  Greene  from  further  liability,  it  had  the 
effect  to  extinguish  the  lien  of  the  mortgage.  The  payee 
named  in  the  note  transferred  the  same  to  Mulhern,  and,  at 
the  same  time,  Greene  assigned  the  mortgage  to  him,  evi- 
dently intending  it  to  be  held  by  the  assignee  as  security 
for  the  payment  of  the  indebtedness  evidenced  by  the  note 
to  the  bank ;  so  that,  at  the  time  of  the  transaction  in  ques- 
tion, Mulhern  was  holding  the  mortgage  as  security  for 
the  payment  of  the  debt,  and  had  a  perfect  right  to  trans- 
fer the  same  to  defendant,  whose  rights,  as  the  holder  of 
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the  mortgage,  would  be  the  same  as  hip.  The  conclusion 
reached  herein  must,  therefoi^,  depend  upon  whether  the 
transaction  be  treated  as  having  extinguished  the  debt,  or 
as  continuing  the  lien  of  the  mortgage  as  security  for  the 
debt,  evidenced  by  the  new  note. 

It  is  suggested  by  counsel  for  appellant  that  the  real 
purpose  of  the  transaction  was  to  release  Greene  from  fur- 
ther responsibility.  On  the  contrary,  Schuetz,  who  repre- 
sented defendant,  requested  the  assignment  of  the  mortgage, 
and  the  note  was  destroyed  by  Greene,  without  authority 
from  anyone.  It  is  true  that  Schuetz  testified  that  he  was 
not  particular  about  the  note  as  it  was  executed  to  the 
bank,  and  it  does  not  appear  that  he  protested  against  the 
destruction  of  the  note.  The  failure  to  protest  does  not 
necessarily  indicate  assent  u|>on  his  part,  or  that  he  in- 
tended to  treat  the  debt  as  paid.  A  new  note  was  made 
out  and  signed  by  Roberts  in  Greene's  office.  The  defendant 
must  not  have  intended  to  pay  the  debt.  There  would  have 
been  no  reason  for  the  assignment  of  the  mortgage  to  her, 
if  such  had  been  her  purpose.  The  assignment,  at  the  re 
quest  of  defendant's  attorney,  is  some  evidence  of  her  in 
tention  to  purchase  the  mortgage,  and  not  to  pay  the  in- 
debtedness. Olson  V,  Martin,  38  Iowa  346.  Certainly,  Rob- 
erts did  not  understand  or  intend  the  check  for  fl50  to  ex- 
tinguish the  debt,  or  he  would  not  have  given  a  new  note. 
The  question  is  one  of  intention.  '  The  destruction  of  the 
original  note  by  Greene  did  not  release  Roberts  from  respon- 
sibility, and  it  is  immaterial,  for  the  purpose  of  our  discus- 
sion, whetfier  it  operated  to  release  Greene  or  not.  The 
mortgage  did  not  belong  to  him,  but  to  Mulhem,  who,  by 
the  voluntary  transfer  to  him  by  Greene,  held  it  as  security 
for  the  debt.  We  think  the  lien  of  the  mortgage  was  pre- 
served, and  is  paramount  to  the  judgment  lien  of  plaintiff. 
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It  follows  that  the  judgment  and  decree  of  the  court  below 
must  be  and  are — Affirmed. 

Wbavbr^  C  J.,  Ladd  and  Gaynob,  JJ.,  concur. 


Security   Savings   Bank,   Appellant,   v.   Peter  Williams 
''  et  al.,  Appellees. 

LIFE  ESTATES:    Mortgage  of  Fee  by  Life  Toiaiit.    Testamentarr 

1  power  to  a  life  tenant  of  real  estate  to  mortgage  the  property, 
in  order  to  raise  funds  for  the  discharge  within  a  named  time 
of  specified  legacies  which  are  made  a  lien  on  all  the  land,  and 
which  become  the  personal  debt  of  the  life  tenant  by  the  act 
of  taking  under  the  will,  embraces  the  power  to  mortgage  the 
fee  for  the  amount  of  said  legacies  and  the  interest  accumulat- 
ing thereon. 

UFB  ESTATES:     Fower  to  Mortgage— *Koneffecti7e  Court  Order. 

2  Testamentary  power  in  a  life  tenant  of  real  estate  to  mortgage 
the  property  is  in  no  degree  enlarged  by  an  authorizing  order 
of  court,  entered  without  notice  to  the  oblectlng  remaindermen. 

WILLS:     Interest  on  Legacies.     Legacies  draw  Interest  from  the 

3  date  of  their  maturity. 

Appeal  from  Johnson  Diatriet  Court, — Ralph  Otto,  Judge. 

March  23,  1920. 

The  opinion  states  the  case.  The  plaintiff  appeals. — 
Reversed. 

W,  J.  McDonald,  Grimm,  Wheeler,  Elliott  d  Jay,  anJ 
Flo^d  PhUhrlck,  for  appellant. 

Hart  d  Hart  and  Milton  R^mley,  for  appellees. 

Ladd,  J. — I.  Peter  Williams,  Sr.,  died  testate,  Jal.y  18, 
1902,  leaving  him  surviving  a  widow,  Ellen,  four  daughters, 
and  two  sons.    His  will  was  admitted  to  probate,  September 
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9th  following,  and  the  estate  was  closed,  No- 
1-  SSSgH?^""  *     vembep  22,  1908.    In  the  first  paragraph 
tStS!^'  o^  the  will,  the  testator  devised : 

"To  my  beloved  wife,  Bllen  M.  Wil- 
liams, a  life  interest  in  and  to  all  real  property  of  which  I 
may  die  seised  or  possessed  the  same  to  use  to  her  use  and 
support,  she  to  receive  all  rents,  profits  and  emoluments, 
derived  therefrom  so  long  as  she  shall  survive  me.'' 

In' the  second  paragraph  : 

"I  will  and  bequeath  that  upon  the  death  of  my  said 
beloved  wife,  that  my  said  beloved  son,  Peter  Williams, 
shall  have  and  become  owner  in  all  real  estate  mentioned 
in  the  next  preceding  paragraph  of  a  life  estate  therein  and 
upon  the  death  of  my  said  beloved  son  the  said  property 
shall  pass  and  go  to  the  heirs  of  his  body  and  become  vested 
in  them  in  fee  simple,  absolute,  provided,  however,  diauld 
my  said  beloved  son  die  without  issue  then  the  said  real  es- 
tate shall  pass  and  go  to  his  sisters,  Lizzie  F.,  Nellie  H.,  and 
Jennie  A.,  or  to  the  survivors  of  them;  it  being  my  will  that 
all  of  my  real  estate  of  whatever  kind  or  nature  of  which 
I  may  die  seized  or  possessed  shall  first  be  subject  to  the 
life  estate  or  interest  of  my  said  beloved  wife  as  provided  in 
the  first  paragraph  hereof,  and  upon  her  death  shall  pass  to 
my  beloved  son,  the  said  Peter,  and  that  the  said  son  shall 
have  a  life  estate  therein  and  that  he  shall  not  be  privileged 
to  mortgage  or  sell  the  said  real  estate  or  any  part  thereof 
except  that  he  shall  be  allowed  to  mortgage  the  said  real 
estate  for  the  purpose  of  obtaining  money  with  which  to  pay 
his  sisters  Lizzie  F.,  Nellie  H.^  and  Jennie  A.,  the  several 
sums  bequeathed  to  them  as  provided  in  the  next  succeeding 
paragraph  hereof." 

The  third  paragraph: 

"Upon  the  death  of  my  beloved  wife,  Bllen  M.,  I  will 
and  bequeath  that  my  son,  the  said  beloved  Peter  Williams, 
shall  pay  to  my  beloved  daughter,  Lizzie  F.,  the  sum  of  twen- 
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ty-flve  hundred  dollars,  and  shall  pay  to  my  beloved  daugh- 
ter, Nellie  H.^  the  sum  of  two  thousand  dollars,  and  shall 
pay  to  my  beloved  daughter  Jennie  A.,  the  sum  of  one 
thousand  dollars,  the  said  several  sums  bequeathed  in  this 
paragraph  to  be  paid  within  one  year  from  the  death  of  my 
beloved  wife,  and  to  become  a  charge  and  lien  upon  all  real 
estate  left  in  my  estate  and  passing  into  the  hands  of  my 
said  beloved  son,  Peter,  as  in  the  next  preceding  paragraph 
provided  until  said  several  sums  are  fully  paid." 

In  Paragraph  4,  the  testator  disposed  of  his  personal 
property;  and  in  Paragraph  5,  he  directed  who  should  pay 
the  expenses  of  his  last  sickness  and  burial  of  himself  and 
wife,  and  provided  for  the  erection  of  a  monument  at  his 
grave.  A  copy  of  the  will  will  be  found  in  Willia/ms  v. 
WUUams,  157  Iowa  621,  in  which  case  Peter  Williams,  Jr., 
wa^held  to  have  taken  a  life  estate  only.  The  widow, 
Ellen  M.  Williams,  departed  this  life,  December  14,  1904. 
The  several  legacies  were  not  paid,  as  required  by  the  will, 
— that  is,  in  one  year  from  the  death  of  the  widow, — prob- 
ably owing  to  the  minority  of  Peter  Williams,  Jr.,  who  did 
not  attain  his  majority  until  January  3,  1909.  Shortly 
thereafter,  he  was  married  to  the  defendant  Lillian  Wil- 
liams. In  November  of  that  year,  Peter  Williams,  Jr.,  and 
his  three  sisters,  legatees  under  the  will,  entered  into  an 
agreement  extending  the  time  of  payment  of  the  several 
legacies  ten  years,  or  until  his  death,  if  sooner,  stipulating 
therein  that  the  lien  of  the  legacies  against  the  real  estate 
shall  not  be  released  thereby.  He  concluded,  however,  in 
November,  1911,  to  borrow  money  and  pay  these  legacies, 
and  first  applied  to  the  district  court,  sitting  in  probate,  for 
authority  to  borrow  f  7,500  for  that  purpose.  An  order  was 
entered  in»  probate,  directing  him  so  to  do,  but  without 
causing  notice  of  the  application  to  be  served  on  his  minor 
children.  In  April,  1912,  the  mortgage  for  the  above  amount 
was  executed  by  the  defendants  Peter  and  Lillian  Williams, 
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and  all  the  proceeds  paid  on  the  legacies  and  interest  there- 
on, and  some  besides ;  and  the  legatees  released  their  claims. 
As  interest  due  April  1,  1916,  and  on  the  same  day  of  1917, 
was  not  paid,  the  plaintiff,  as  mortgagee,  instituted  a  suit 
of  foreclosure.  Prior  to  the  beginning  of  the  suit,  Lillian 
Williams  had  been  appointed  guardian  of  the  three  minor 
children  of  herself  and  Peter,  i.  e.,  Ellen,  Lillian  and  Illene, 
all  of  tender  years,  and,  as  such  guardian,  interposed  an 
answer,  reciting  that  the  mortgage  was  executed  pursuant 
to  the  terms  of  the  last  will,  for  the  purpose  of  paying  off 
the  legacies  provided  for  therein;  that  her  wards  were  ^- 
titled  to  the  proceeds  of  the  sale  of  the  farm  in  excess  of  the 
amount  required  to  pay  the  mortgage  described  in  plain- 
tiff's petition.  Decree  of  foreclosure  was  entered.  May  11, 
1918,  and  a  supplemental  decree  was  entered,  four  days 
later,  directing  that  any  excess  above  the  amount  required 
to  discharge  the  mortgage  should  be  paid  over  to  the  guard- 
ian of  the  minors.  On  July  3rd  of  the  same  year,  the 
guardian  moved  that  the  decree  be  modified,  so  as  to  limit 
the  foreclosure  to  ^the  life  estate  of  Peter  Williams,  Jr.,  so 
that  it  ''shall  not  effect  or  bar  the  rights  of  said  minors  to 
their  remainder  of  said  land  in  fee  simple,  absolute,  after 
the  termination  of  the  life  estate  of  said  Peter  Williams, 
Jr.,  and  that,  in  the  decree  as  modified,  the  rights  of  said 
minors  be  protected,  as  aforesaid."  Resistance  was  inter- 
posed, and  hearing  had  thereon  two  days  later.  On  Sep- 
tember 28th  following,  a  decree  was  entered,  providing  that : 

"The  said  decree  and  supplemental  decree  heretofore 
entered  in  this  cause  be  and  the  same  are  hereby  modified 
and  changed  to  the  extent  that  the  judgment  herein  re- 
ferred to  shall  not  have  any  force  or  effect  against  the  said 
minors  herein  referred  to,  nor  shall  the  same  affect  the  in- 
terest of  said  minors  in  and  to  the  real  estate  in  said  decree 
described." 

The  main  issue  to  be  determined  is  whether  the  will 
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authorized  Peter  to  execute  the  mortgage  against  the  en- 
tire estate^  or  merely  his  life  interest.  Appellee  argues 
that,  while  denied  the  right  to  sell  or  mortgage  the  life  es- 
tate, he  was  allowed  to  mortgage  it  for  a  specific  purpose, 
to  wit,  to  obtain  money  out  of  which  to  pay  l^acies.  On  the 
other  hand,  appellant  contends  that  the  legacies  were  made 
liens  against  the  estate  in  its  entirety,  and  he  was  author- 
ized to  incumber  the  same  to  secure  their  payment. 

The  order  of  the  district  court  in  probate,  directing 
Peter  Williams,  Jr.,  to  mortgage  the  land,  added  nothing 
to  the  authority  conferred  by  the  will.    It  was  entered  with- 
out notice  to  the  minors,  to  whom  the  tes- 
2.  lifibstasm:     tator  devised  the  remainder,    or   to    their 

power  to 

mortgage^M©-    guardian.     But  the  will  did  allow  him  to 
•'*•'•  mortgage  for  a  specific  purpose:  i.  e.,  the 

payment  of  the  legacies.  That  it  was  com- 
petent for  the  testator  to  devise  a  life  estate,  coupled  with 
the  power  to  incumber  the  entire  estate,  appears  from  Law 
!?.  Douglass,  107  Iowa  606 ;  Spaan  v.  Anderson^  115  Iowa  121 ; 
Rowe  V,  Rowe,  120  Iowa  17 ;  Steiff  t\  Seihert,  128  Iowa  746. 
In  such  a  case,  the  right  to  sell,  mortgage,  or  otherwise  alien- 
ate the  remainder  for  a  specific  purpose,  is  annexed  as  a  sep- 
arate gift  to  the  life  tenant.  Did  the  will  confer  on  Peter 
Williams,  Jr.,  the  power  to  mortgage  the  estate  in  fee  simple, 
or  was  it  merely  an  exception  to  the  limitation  placed  on  his 
enjoyment  of  the  life  estate?  To  sustain  the  latter  con- 
struction, appellee  relies  on  Za/viiz  v,  Preston,  96  Iowa  52. 
There,  the  testator  devised  certain  described  land  to  his 
l^ndson,  Ernest  G.  Preston,  "together  with  the  rents  and 
issues  thereof  during  his  natural  life;  he,  however,  paying 
to  his  mother,  BUa  Preston,  $5.00  each  and  every  month 
during  her  natural  life,  said  payments  to  be  and  remain  a 
lien  upon  said  premises  until  paid ;  and  at  the  death  of  my 
grandson,  Ernest  G.  Preston,  the  premises  so  bequeathed 
to  him  to  go  to,  and  be  equally  divided  between,  his  lawful 
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heirs  and  next  of  kin."  The  only  points  decided  were  that 
the  grandson  took  a  life  estate  only,  and  that  there  was  a 
breach  of  the  covenant.  True,  the  court  said,  in  the  course 
of  the  opinion,  that: 

"The  provision  for  the  payment  of  a  sum  to  Mrs.  Pres- 
ton monthly  during  her«  natural  life,  and  making  it  a  lien 
upon  the  premises  until  paid,  created,  at  most,  a  lien  upon 
the  estate  actually  granted  to  the  devisee,  and  did  not  en- 
large it." 

This  seems  to  have  been  pure  dictum ;  for  it  was  not  one 
of  the  questions  the  court  undertook  to  decide,  as  appears 
from  the  opinion.  At  most,  it  was  said  by  way  of  argument, 
as  negativing  any  inference  which  might  be  drawn  from 
the  charge's  being  a  lien  on  the  remainder.  The  other  case 
cited,  OUes  v.  Utile,  14  Otto  (U.  S.)  291  (26  L.  Ed.  745), 
has  since  been  overruled  by  Roherts  v.  Lewis,  153  l^.  S.  367 
(38  L.  Ed,  747),  construing  the  fee  to  have  passed  to  the 
widow.  The  principle  obtains,  however,  as  stated  in  OUes 
V.  Little,  supra,  that : 

"When  a  power  of  disposal  accompanies  a  bequest  or 
devise  of  a  life  estate,  the  power  is  limited  to  such  disposi- 
tion as  a  tenant  for  life  can  make,  unless  there  are  other 
words  clearly  indicating  that  a  larger  power  is  intended." 

See  Henderson  v,  Blackburn,  104  111.  227  (44  Am.  Rep. 
780) .  The  language  of  wills  differs  so  radically  that  little 
aid  is  to  be  found  in  the  decisions  of  this  and  other  courts. 
Three  features  of  the  will  are  important.  The  first  of 
these  is  that  the  land  devised  is  nowhere  described,  and  is 
referred  to  throughout  the  instrument  as  real  property  or 
real  estate.  Peter  Williams,  Jr.,  is  required  to  pay  the  leg- 
acies within  one  year  after  the  death  of  the  widow.  They 
are  made  his  indebtedness,  which  he  assumed  in  accepting 
under  the  will.  The  legacies  are  made  "a  charge  and  lien 
upon  all  real  estate  left  in  my  estate  and  passing  into  the 
hands  of  my  beloved  son,  Peter,  as  in  the  next  preceding 
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paragraph  provided,  until  said  several  sums  are  fully  paid." 
There  can  be  no  doubt  that  the  legacies  became  a  charge 
and  lien  upon  the  194  acres  of  land  in  question,  even  though 
it  were  held  that  a  separate  power  to  mortgage  the  same 
was  not  conferred  on  Peter.  Were  we  not  referred  to  the 
preceding  paragraph,  there  could  be  no  doubt  as  to  the 
expression  ''all  .real  estate  in  my  estate/'  for  he  left  personal 
property,  which  was  disposed  of  in  the  fourth  paragraph; 
and  these  words,  unmodified,  must  have  been  construed  as 
meaning  all  the  realty  of  which  he  died  possessed.  Had  tes- 
tator intended  to  incumber  the  life  estate  only,  this  would 
have  been  easier  and  better  said  than  by  referring  back  to 
another  paragraph,  and  describing  the  subject  to  which  the 
lien  was  to  attach,  in  terms  meaning  the  land  itself, — the 
corpus,  as  distinguished  from  the  title  thereto.  This  neces 
sarlly  is  so;  for,  immediately  following,  and  in  the  same 
clause,  his  title  is  limited  to  a  life  estate.  The  thought 
manifest  from  the  language  employed  is  that  the  real  estate 
should  "pass  to"  Peter  for  the  enjoyment  of  his  life  inter- 
est therein;  and  this  is  in  harmony  with  the  language  of 
the  third  paragraph,  creating  a  lien  for  the  amount  of  the 
l^ades  on  real  estate  "passing  in  the  hands"  of  Peter,  in- 
dicating an  unlimited  fee.  In  the  first  paragraph,  he  had 
given  his  wife  "a  life  interest  in  and  to  all  real  property  of 
which"  he  might  die  seized,  and  in  the  second  paragraph, 
it  was  provided  that  Peter,  upon  her  death,  "shall  become 
owner  in  all  real  estate,  mentioned  in  the  next 
preceding  paragraph,  of  a  life  estate  therein;"  and,  to 
make  certain  that  there  would  be  no  misunderstanding,  he 
reiterated  his  intention  that  "all  of  my  real  estate  of  what- 
ever kind  or  nature"  shall  be  subject  to  the  "life  estate 
or  interest"  of  his  wife,  and,  upon  her  death,  shall  pass  to 
Peter,  and  that  he  shall  have  a  life  estate  therein.  It  is 
pertinent  here  to  inquire  what  is  to  pass  to  Peter.  There 
can  be  but  one  answer  to  that  inquiry,  and  that  is,  "all  of 
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my  real  estate  of  whatever , kind  or  nature/'  As  argued,  a 
life  tenant,  unless  denied  the  authority  so  to  do,  may  in- 
cumber  or  dispose  of  his  life  estate ;  and,  as  power  to  mort- 
gage the  fee  impinges  on  the  remainder,  and  is  regarded  ai 
.  a  separate  and  independent  gift,  the  intention  to  confer 
such  gift  must  clearly  appear,  and,  as  we  think,  does  so 
appear  from  the  langu&ge  employed,  when  construed  in  con- 
nection with  the  context  and  the  situation  of  the  parties. 
Bearing  in  mind  that  the  realty  being  disposed  of  is  uni- 
formly referred  to  as  real  property,  real  estate,  or  all  real 
estate,  let  us,  for  convenience,  segregate  the  portion  of 
Paragraph  2: 

"It  being  my  will  that  all  of  my  real  estate  of  what- 
ever kind  and  nature  of  which  I  may  die  seised  or  possessed 
shall  first  be  subject  to  the  life  estate  or  .interest  of  my  said 
beloved  wife  as  provided  io  the  first  paragraph  hereof,  and 
upon  her  death  shall  pass  to  my  beloved  son,  the  said  Peter, 
and  that  the  said  son  shall  Kave  a  life  estate  therein  and 
that  he  shall  not  be  privil^ed  to  mortgage  or  sell  the  said 
real  estate  or  any  part  thereof  except  that  he  shall  be  al- 
lowed to  mortgage  the  said  real  estate  for  the  purpose  of 
obtaining  money  with  which  to  pay  his  sisters,  Lizzie  F., 
Nellie  H.,  and  Jennie  A.,  the  several  sums  bequeathed  to 
them  as  provided  in  the  next  succeeding  paragraph  hereof." 

It  will  be  observed  that  the  subject  of  disposal  is  "all 
of  my  real  estate  of  whatever  kind  or  nature ;"  that  he  first 
disposes  of  a  life  estate  to  his  widow,  and,  following  that, 
to  his  son.  If  he  had  stopped,  then  the  son  might  have  done 
with  his  life  estate  as  he  pleased,  but  he  could  not  have  in- 
cumbered the  remainder;  so  the  testator  proceeded  to  deny 
him  the  privilege  to  mortgage  or  sell  "the  said  real  estate 
or  any  part  thereof."  To  what  "real  estate"  did  this  refer? 
Manifestly,  that  previously  mentioned:  that  is,  "all  of  my 
real  estate  of  whatever  kind  or  nature."    He  continues: 

"flxcept  that  he  shall  be  allowed  to  mortgage  the  said 
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real  estate  for  the  purpose  of  obtaining  money"  to  pay  the 
legacies.    Can  there  be  any  question  as  to  what  was  referred 
to  in  using  the  term  "the  said  real  estate?"    We  think 
not;  for,  although  a  life  estate  might  be  included  in  the 
expression   (Section  48  of  the  Code),  a  precedent  is  too 
clearly  indicated  to  permit  of  the  substitution  of  another. 
His  life  estate  was  included  in  the  term  "real  estate/'  and, 
in  denying  the  privilege  of  mortgaging  or  selling  the  realty, 
he  was  prohibited  from  incumbering  or  selling  the  life  estate 
included  therein,  and  at  the  same  time  from  mortgaging, 
save  for  a  specific  purpose.    The  power  to  mortgage  evi- 
dently was  conferred  with  design  of  enabling  Peter  to  dis- 
charge the  obligation  to  pay  the  legacies  which  he  assumed 
in  accepting  under  the  will,  within  the  time  specified,  and 
to  insure  the  legatees  the  prompt  payment  of  their  shares  in 
the  distribution  of  their  father's  estate.    The  testator  may 
well  have  concluded  that  the  exaction  of  so  large  an  amount 
from  Peter  within  a  year  after  entering  upon  the  enjoyment 
of  the  life  estate  would  be  unfair  to  him,  and  would  be  like- 
ly to  occasion  such  delay  as  might  impair  the  value  of  the 
gifts  to  his  daughters,  and,  to  avoid  these  consequences, 
conferred  the  power  to  mortgage  on  Peter.    The  charge  and 
lien  against  the  land  doubtless  were  created  to  make  pay- 
ment certain,  and  the  testator  evidently  relied  on  his  son's 
having  sufficient  interest  in  the  use  of  property  and  in 
transmitting  it  unimpaired  to  his  children,  to  induce  the 
discharge  by  him  of  the  legacies,  or  the  mortgage  executed 
for   their  payment.    Appellees   suggest   that   such   a  con- 
struction renders  the  clause  giving  the  power,  repugnant 
to  the  clause  providing  that,  "upon  the  death  of  my  said 
beloved  son,  the  said  property  shall  go  to  the  heirs  of  his 
body  and  become  vested  in  them  in  fee  simple,  absolute." 
This  is  found  in  the  same  paragraph  conferring  the  power 
to  mortgage.    The  contention  is  so  fully  disposed  of  by 
what  was  said  in  Iaw>  v.  Douglass^  107  Iowa  606,  that  noth- 
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ing  need  be  added.  We  are  of  opinion  that  a  power  to 
mortgage  the  entire  estate  was  coupled  with  the  gift  of  a 
life  estate,  and  that  the  court  erred  in  ruling  that  only  the 
life  estate  of  Peter  was  subject  to  the  mortgage. 

II.  The  l^acies  amounted  to  |5,500,  and,  as  previously 
ruled,  were  made  a  charge  and  lien  on  the  entire  estate. 
The  will  required  tlieir  payment  within  one  year  after  the 

widow's  death,  or  by  December  14,   1905. 

3.  Wills  :  intenst  ^^°^  ^^^^  time,  the  legacies  drew  interest, 
on  legadet.         ^^^    ^^^    contract    between    the    legatees 

and    the    life    tenant,    in    so    stipulating, 

merely    undertook    to   do    what    the    law    required.      The 

courts  quite  generally  hold  that  a  legacy,  in  the  absence  of 

restrictions,  statutory  or  otherwise,  will  bear  interest  after 

one  year  from  the  testator's  death,  or  the  admission  of  the 

will  to  probate.    The  time  of  such  payment,  however,  may 

be  postponed  or  accelerated  by  the  requirements  of  the  will. 

Here,  the  time  of  payment  was  definitely  fixed.     See,  as 

bearing  hereon.  In  re  Rutherford,  196  N.  Y.  311  (89  N.  E. 

820) ;  Aahton  v.  Wilkinson,  53  N.  J.  Eq.  6  (30  Atl.  895) ; 

Oood  Samaritan  Hospital  v,  Mississippi  Valley  Trust  Co., 

137  Mo.  App.  179  (117  S.  W.  637) ;   40  Cyc.  2093-2099,  and 

cases  collected;  2  Woerner  on  Administration,  Section  459. 

In  Buchaiian  v.  Hunter,   166  Iowa  663,  it  was  observed 

that: 

^^Strictly  speaking,  interest  on  a  legacy  is  in  the  nature 

of  damages  or  comi)en8ation  to  a  legatee  for  withholding 

the  payment  of  a  gift  after  it  is  due,  according  to  the  terms 

of  the  will.    If  not  then  paid,  the  estate  of  the  testator  or 

executor  of  his  will  is  liable  as  any  other  debtor  for  l^al 

interest  from  such  day;  and  this  is  true,  although  the  es^ 

tate  be  not  ready  for  final  settlement,  or  the  money  with 

which  to  pay  it  be  not  yet  available.    Interest  so  exacted 

Vol.    188  Ta.-  58 


914  Security  JSav.  Bank  v.  Williams.     [188  Iowa 

and  paid  is  no  part  of  the  testator's  gift,  but  is  the  penalty 
interposed  for  the  failure  to  pay  it  when  due." 

See,  also,  2  Woerner  on  Administration  (2d  £kl.)  1004. 
The  case  at  bar  is  to  be  distinguished  from  that  of  Bu- 
chanan  v.  Hunter^  supra,  for  the  neglect  of  the  executor  to 
pay  as  exacted  in  the  will  is  not  involved.  Here,  the  bur- 
den of  payment  was  cast  upon  the  life  tenant,  though  se- 
cured by  the  lien  of  the  legacies  against  the  estate.  The 
design  of  the  testator,  manifested  in  the  will,  was  that  the 
legacies  should  be  paid  within  a  year  after  the  life  tenant 
took  possession.  The  legacies  were  to  be  paid  at  a  deter- 
minable date,  i.  e.,  within  one  year  from  the  death  of  the 
first  life  tenant ;  and  it  is  to  be  assumed,  in  the  absence  of 
anything  to  the  contrary,  that  he  intended  that  the  law 
with  reference  to  the  payment  of  interest  should  apply,  the 
same  as  in  any  case  where  an  obligation  matures  and  is  not 
met  by  payment.  The  rate  of  interest  to  be  charged,  in  the 
absence  of  other  provision,  is  determined  by  the  law  of  the 
domicile.  Welch  v.  Adams,  152  Mass.  74  (9  L.  R.  A.  244), 
and  valuable  note;  Sloan's  Appeal,  168i  Pa.  St.  422;  Oray 
V.  Case  School  of  Applied  Science,  62  Ohio  1  (56  N.  E.  4S4). 
Such  interest  is  exacted  wheq  the  legacy  is  made  a  charge 
against  land.  Glen  v,  Fisher,  6  Johns.  Ch.  ♦SS  (10  Am. 
Dec.  311) ;  Brotzman's  Estate,  133  Pa.  478  (19  Atl.  564) ; 
Van  Bramer  v.  Executors  of  Hoffman^  2  John.  (N.  Y.)  200 
(1  Am.  Dec.  162).  See,  also,  collection  of  cases  in  40  Cyc. 
2101.  As  the  second  life  tenant  enjoyed  the  use  of  the  land 
from  the  date  of  the  death  of  the  first^life  tenant  there  ap- 
pears no  sound  reason  for  relieving  the  former  from  the 
payment  of  interest  on  the  legacies  from  the  day  of  their 
maturity.  Being  in  the  enjoyment  of  rents  and  profits  of 
the  estate,  he  was  required,  under  the  law,  to  pay  the  in- 
terest on  incumbrances  charged  as  liens  against  the  estate. 
Had  the  second  life  tenant  executed  a  mortgage  to  raise 
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money  with  which  to  pay  the  legacies,  he  must  have  charged 
the  estate  with  interest  on  the  amount  borrowed.  May  the 
obligation  to  pay  interest  be  obviated,  in  the  meantime,  by 
delays  in  the  execution  of  such  mortgage?  We  think  not 
Of  course,  the  life  tenant  must  keep  the  interest  down,  and 
it  was  the  duty  of  Peter  Williams,  Jr.,  as  between  him 
and  the  remaindermen,  his  three  children,  to  have  paid  the 
interest.    WUson  v.  White,  133  Ind.  G14  (19  L.  R.  A.  581) ; 

.  Damm  v.  Damm,  109  Mich.  619  (63  Am.  St.  601) ;  Tindall 
V.  Peterson,  71  Neb.  160  (8  Ann.  Cas.  721) ;  Smith  t>.  Bar- 
ham,  17  N.  C.  420  (25  Am.  Dec.  721).  But  the  omission  of 
the  life  tenant  to  pay  interest  will  not  relieve  the  estate,  if 
charged  with  the  lien  for  the  payment  thereof.  As  the  leg- 
acies were  made  a  lien  on  the  land,  and  required  to  be  paid 
at  a  determinable  time,  and,  under  the  law,  bore  interest 
from  that  date,  we  are  of  opinion  that  the  intention  fairly 
to  be  implied  is  that  the  interest  also  was  to  be  included  in 
such  lien.  This  finds  strong  support  in  the  circumstance 
'that  the  testator  anticipated  that  the  second  life  tenant, 
P^ter,  might  not  be  able  to  discharge  the  lien  on  the  es- 
tate at  maturity,  and  authorized  the  execution  of  a  mort- 
gage thereon,  to  obtain  money  with  which  to  pay  the  lega- 
cies. He  must  have  contemplated  that  such  indebtedness 
would  bear  interest,  for  money  might  not  be  borrowed  on 
such  security  without  also  pledging  the  estate  as  security  for 
payment  of  interest.  The  money  might  have  been  so  bor- 
rowed at  the  maturity  of  the  legacies,  and  thereby  the  land 
charged  with  the  payment  of  the  interest.  He  must  have 
intended,  then,  the  interest  to  be  a  charge  on  the  land;  and 
we  are  of  opinion  that  the  interest  on  the  legacies  from  ma- 

Z'  turity,  in  connection  with  said  legacies,  constituted  a  lien 
on  the  realty  devised  by  the  decedent.  The  court  erred  in 
modifying  the  decree. — Reversed. 

Wbavbe,  C.  J.,  Qatnob  and  Stevens,  JJ.,  concur. 
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Plaintiflf  alleged  in  his  petition  that  the  contract  for 
said  services  was  oral,  and  was  entered  into  in  the  state  of 
South  Dakota ;  that  the  defendants  were,  at  the  time  of  the 
commencement  of  this  suit,  the  owners  and  holders  of  stock 
in  said  corporation  as  follows :  F.  L.  Maytag,  9,569  shares ; 
E.  H.  Maytag,  52  shares ;  L.  B.  Maytag,  212  shares ;  and  Sam 
Fantle,  340  shares;  that  the  par  value  of  said  stock  was 
f  100,  and  that  87i^  per  cent  thereof  remained  unpaid. 

PlaintiflP  further  alleged  that  Section  441  of  the  Civil 
Code  of  South  Dakota,  copy  of  which  is  set  out  in  the  peti- 
tion, makes  each  stockholder  of  a  corporation  individually 
and  personally  liable  for  the  debts  of  the  corporation,  to 
the  extent  of  the  amount  unpaid  upon  the  stock  held  by  such 
stockholder.  Other  provisions  of  the  Code  are  also  set  out 
in  plaintiff's  petition,  which  will  be  referred  to  hereafter. 
The  Maytags  and  Fantle  filed  separate  answers,  in  both 
of  which  it  is  allied  that  Section  441  contravenes  the  pro- 
visions of  Section  8,  Article  17,  of  the  Constitution  of  South 
Dakota,  and  that  same  is,  therefore,  void,  and  of  no  effect. 
Other  constitutional  provisions  are  pleaded,  which  it  is  un- 
necessary to  set  out  at  this  time.  Defendants  also  set  up 
the  statute  of  limitation;  and  the  Maytags,  that  they  ob- 
tained the  stock  without  notice  or  knowledge  that  same  had 
not  been  paid  for  in  full.  Other  material,  issues  and  facts 
will  be  referred  to  in  the  course  of  the  opinion.  The  trial 
resulted  in  a  judgment  against  F.  L.  Maytag  and  Sam  Fan- 
tie  for  the  full  amount  of  plaintiff's  claim,  and  against  E.  H. 
Maytag  for  |4,719,  and  against  L.  B.  Maytag  for  f21,780. 

I.  The  defendant  Fantle,  at  the  time  the  services  were 
rendered  by  plaintiff,  was  a  resident  of  Sioux  Falls,  South 
Dakota,  where  he  has  continued  to  reside.  His  plea  of  the 
statute  of  limitations  is  bottomed  upon  the  thought  that  a 
cause  of  action  in  favor  of  the  corporation  for  the  unpaid 
portion  of  the  purchase  price  of  the  stock  arose  immedi- 
ately upon  the  sale  thereof,  and,  under  Section  60  of  the 
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Code  of  Civil  Procedure  of  South  Dakota,  became  barred  iu 
six  years,  thereby  ceasing  to  be  an  enforcible  liability 
against  the  stockholders;  and  that,  as  the  liability  of  the 
corporation  to  plaintiff  grows  out  of  the  obligation  of  the 
stockholders  to  the  corporation,  the  bar  was  complete  when 
this  suit  was  begun.  All  of  the  stock  held  by  the  defend- 
ants was  issued  and  sold  by  the  railway  company  more  than 
six  years  before  the  services  rendered  by  plaintiff  were 
bc^un. 

On  the  other  hand,  counsel  for  appellee  asserts  that  the 
statute  did  not  commence  to  run  until  plaintiff's  cause  of 
action  against  the  corporation  matured.  There  may  be 
some  lack  of  harmony  in  the  decisions  upon  this  question, 
but  the  general  rule  undoubtedly  is  that  the  statute  com- 
mences to  run  in  favor  of  the  stockholders  from  the  time 
claims  of  creditors  against  the  corporation  mature.  Under 
the  law  of  South  Dakota,  the  liability  of  the  holder  of  cor- 
porate stock  to  creditors  of  the  corporation  for  the  differ- 
ence between  the  par  value  thereof  and  the  amount  actually 
paid  thereon  is  primary,  and  a  creditor  is  not  required  to 
first  proceed  against  the  corporation.  It  is  stated  in  Cook 
on  Corporations   (7th  Ed.),  Section  225,  that: 

''Where  the  liability  of  the  stockholder  is  immediate 
and  primary,  and  not  contingent  on  the  obtaining  of  a 
judgment  against  the  corporation,  it  is  clear  that  the  stat- 
ute of  limitations  begins  to  run  in  favor  of  the  stockholder 
when  the  debt  matures  against  the  corporation." 

We  find,  upon  examination  of  the  authorities  cited,  that 
much  of  the  apparent  lack  of  harmony  appearing  therein 
is  due  to  the  dissimilarity  of  the  various  statutory  pro- 
visions considered.  In  some  jurisdictions,  the  statute  does 
not  commence  to  run  against  creditors  until  the  insolvency 
of  the  corporation;  but  it  makes  no  difference  in  this  case 
whether  the  statute  commenced  to  run  from  the  maturity 
of  plaintiff's  claim  against  the  railway  company,  or  its  insol- 
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vency.  The  services  were  rendered  before  the  appointment 
of  the  receiver.  The  cause  of  action  which  plaintiff  seeks 
to  enforce  against  the  defendants  is  not,  however,  one  that 
arose  in  favor  of  the  corporation,  but  is  a  liability  which, 
under  the  South  Dakota  statute,  accrued  directly  to  him. 
The  capital  stock  of  a  corporation  is  a  fund  for  the  payment 
of  debts — a  trust  fund.  The  doctrine  of  the  so-called  trust 
fund  rests  upon  the  proposition  that;  as  the  state  has  re- 
lieved the  stockholder  from  general  liability  for  the  debts 
of  the  corporation,  he  ought,  in  good  faith,  to  pay,  in  money 
or  its  equivalent,  to  the  extent  of  the  face  value  of  the  stock 
received.  The  corporation  may  never  demand  payment  of 
any  unpaid  portion  of  the  purchase  price  of  said  stock. 
Payment  may  not  be  necessary  until  the  rights  of  creditors 
intervene,  and  their  claims  must  be  met.  Surely,  a  cause  of 
action  which  could  not  accrue  until  more  than  six  years 
after  the  issuance  of  the  stock  held  by  the  defendants,  can- 
not be  barred  by  the  statute  of  limitations,  and  the  over- 
whelming weight  of  authority  sustains  the  rule  quoted  from 
Cook  on  Corporations.  Parmelee  v.  Price,  208  111.  544  (70 
N.  E,  725) ;  1  Cook  on  Corporations  (7th  Ed.),  Section  225; 
Chapman  v.  Lynch,  156  N.  Y.  551  (51  N.  B.  275,  276) ;  West 
V.  Topeka  8av.  Bank,  66  Kan.  524  (97  Am.  St.  385) ;  O'Neill 
t\  Quamstrom,  6  Cal.  App.  469. 

II.  Section  441  of  the  Civil  Code  of  South  Dakota  is 
as  follows: 

''Each  stockholder  of  a  corporation  is  individually  and 
personally  liable  for  the  debts  of  the  corporation  to  the 
extent  of  the  amount  that  is  unpaid  upon  the  stock  held  by 

him.    Any  creditor  of  the  corporation  may 

*'  vnp^^inSSiii-     institute  joint   or  several   actions  against 

wMtttSttoSf^'  any  of  its  stockholders  that  have  not  fully 

iSii.  ^"""^^       paid  the  capital  stock  held  by  him,  and  in 

such  actions  the  court  must  ascertain  the 
amount  that  is  unpaid  upon  the  stock  held  by  each  stock- 
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holder  and  for  which  he  is  liable,  and  several  judgment 
must  be  rendered  against  each  in  conformity  therewith. 
The  liability  of  each  stockholder  is  determined  by  the 
amount  unpaid  upon  the  stock  or  shares  owned  by  him  at 
the  time  such  action  is  commenced,  and  such  liability  is 
not  released  by  any  subsequent  transfer  of  stock.  And  in 
no  other  case  shall  the  stockholders  be  individually  and  per- 
sonally liable  for  the  debts  of  the  corporation.  The  term 
'stockholder/  as  used  in  this  section,  shall  apply  not  only 
to  such  persons  as  appear  by  the  books  of  the  corporation 
to  be  such,  but  also  to  every  equitable  owner  of  stock,  al- 
though the  same  appear  upon  the  books  in  the  name  of  an- 
other." 

The  provisions  of  the  above  section  are  assailed  by 
counsel  for  appellant,  upon  the  ground  that  same  contra- 
venes the  pi-ovisions  of  Section  8,  Article  17,  of  the  Con- 
stitution of  South  Dakota,  which  is  as  follows : 

'^No  corporation  shall  issue  stocks  or  bonds  except  for 
money,  labor  done,  or  money  or  property  actually  received ; 
and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void.  The  stock  and  indebtedness  of  corporations  shall  not 
be  increased  except  in  pursuance  of  general  law,  nor  with- 
out the  consent  of  the  persons  holding  the  larger  amount 
in  value  of  the  stock  first  obtained,  at  a  meeting  to  be  held 
after  sixty  days'  notice  given  in  pursuance  of  law.^ 

They  also  state  that  it  contravenes  the  provisions  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  and  is,  therefore,  void.  Section  42^  of  the  Civil 
Code  of  South  Dakota  provides  that : 

"Whenever  the  capital  stock  of  any  corporation  is  di- 
vided into  shares  and  certificates  thereof  are  issued,  such 
shares  of  stock  are  personal  property,  and  may  be  trans- 
ferred by  endorsement  by  the  signature  of  the  proprietor 
or  his  attorney  or  legal  representative  and  delivery  of  the 
certificate,  but  such  transfer  is  not  valid  except  between  the 
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parties  thereto^  until  the  same  is  so  entered  upon  the  books 
of  the  corporation  as  to  show  the  names  of  the  parties,  by 
and  to  whom  transferred,  the  number  or  designation  of  the 
shares,  and  the  date  of  the  transfer." 

We  have  been  unable  to  find  any  decision  of  the  Su- 
preme Court  of  South  Dakota  wherein  the  constitutionality 
of  Section  441  has  been  passed  upon  or  discussed ;  but  coun- 
sel for  appellee  have  cited  numerous  cases  from  other  juris- 
dictions, construing  similar  constitutional  provisions,  to 
which  attention  will  be  directed  presently.  However,  the 
decision  of  the  Supreme  Court  of  South  Dakota  in  ScMller 
Piano  Co.  v.  Hyde,  39  S.  D.  74  (162  N.  W.  937),  is  based 
upon  a  related  proposition.  In  that  case,  the  United  Mer- 
cantile Agency,  a  South  Dakota  corporation,  received  f20,- 
OOO  in  notes,  in  payment  of  the  purchase  price  for  certain 
shares  of  stock  sold  to  the  defendant.  Certificates  were  is- 
sued and  delivered  to  him.  Thereafter,  defendant  gave 
the  notes  in  suit,  aggregating  (10,000,  in  renewal  of  that 
much  of  his  previous  obligations.  The  notes  were  trans- 
ferred to  plaintiff,  with  notice  of  the  consideration  there- 
for, and,  upon  the  refusal  of  defendant  to  pay  the  same,  suit 
was  brought  thereon.  The  trial  court  directed  a  verdict 
in  favor  of  the  defendant,  upon  the  ground  that  the  original 
notes  were  void,  because  the  transaction  out  of  which  their 
execution  arose,  was  in  violation  of  Section  8,  Article  17,  of 
the  Constitution  of  that  state.  Upon  appeal,  the  ruling  of 
the  trial  court  was  reversed.  In  the  course  of  the  opinion, 
the  court  said: 

''It  seems  to  us  that  the  decision  of  the  trial  court  was 
wrong  for  either  of  three  reasons:  First,  a  promissory 
note  is  property,  within  the  meaning  of  the  constitutional 
provision;  second,  even  though  a  promissory  note  is  not 
property,  within  the  meaning  of  such  provision,  the  taking 
of  a  note  for  shares  of  stock  is  not  unlawful, — it  is  the 
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delivery  of  the  certificates  under  such  a  condition  that 
would  be  unlawful;  third,  estoppel.'' 

The  court  did  not  conclude  its  opinion  with  the  finding 
I  that  promissory  notes,  within  the  meaning  of  the  constitu- 

I  tional  provision,  are  property,  but  proceeded  further,  upon 

the  assumption  that  they  x!Ould  not  be  so  considered.  The 
conclusion  reached  upon  this  assumption  was  that  the  orig- 
inal subscription  for  the  stock  was  not  unlawful;  that,  at 
most,  the  delivery  of  the  certificates  of  stock  was  illegal; 
that  the  obligation  of  the  subscriber  was  in  no  wise  affected 
by  the  premature  or  illegal  surrender  of  the  certificates; 
and  that  the  giving  of  promissory  notes  merely  changed  the 
form  of  defendanf  s  obligation.  It  is  true  that  the  consti- 
tutionality of  Section  441  was  not  involved  in  this  case, 
but  an  obligation  arising  out  of  a  subscription  for  shares 
of  capital  stock  to  a  corporation,  followed  by  a  delivery  of 
the  stock  before  full  payment,  is  therein  held  to  be  not  in- 
valid, under  the  constitutional  provision  quoted;  that  in- 
debtedness created  in  this  manner  is  bona  fide,  and  the 
subscriber  liable  to  the  holder  of  his  obligation  given  there- 
for. Section  441  goes  no  further  than  the  holding  of  the 
court  in  the  above  case.  The  former  creates  a  liability 
against  the  shareholder,  in  favor  of  creditors  of  the  cor- 
poration, for  the  amount  of  the  unpaid  portion  of  the  pur- 
chase price  of  the  stock ;  whereas,  the  decision  of  the  court 
goes  to  the  extent  of  holding  that  a  subscription  and  mere 
promise  to  pay  for  stock  create  a  valid  obligation.  This 
conclusion  has  ample  support  in  the  decisions  of  other 
courts,  dealing  with  similar  constilmtioaial  provisions. 
Washer  v.  Smyer,  (Tex.)  211  8.  W.  985;  Olson  v.  State 
Bank,  67  Minn.  267  (69  N.  W.  904) ;  DUzell  Eng.  d  Const. 
Co.  V.  Lehmann,  120  La.  273  (45  So.  138) ;  CaUforma  Trona 
Co.  V.  Wilkinson,  20  Cal.  App.  694  (130  Pac.  190) ;  McWMr- 
ter  V.  First  St.  Bank,  (Tex.)  182  S.  W.  682;  Herron  Co. 
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V.  Shaw,  165  Cal.  668  (133  Pac.  488) ;  Vermont  Marble  Co. 
V.  Declez  Grm.  Co.,  135  Cal.  579  (67  Pac.  1057;  87  Am.  St. 
143) ;  Houston  F,  d  M.  Ins.  Co.  v.  8wmn,  (Tex.)  114  S.  W. 
149;  Lwcey  Co.  v.  McMidlen,  178  Cal.  425  (173  Pac.  1000) ; 
Continental  Trust  Co.  v.  Toledo,  etc.,  R.  Co.,  82  Fed.  642; 
Scott  V.  Abbott,  160  Fed.  573 ;  Memphis  d  L.  R.  R.  v.  Dow, 
120  U.  S.  287  (30  L.  Ed.  595). 

We  are  not  inclined,  in  view  of  what  is  said  in  Schiller 
Piano  Co.  v.  Hyde,  snpra,  and  numerous  other  cases  cited 
above,  to  hold  that  Section  441  of  the  Civil  Code  of  South 
Dakota  contravenes  Section  8,  Article  17,  of  the  Constitu- 
tion of  that  state.  It  is  true  that  the  Constitution  of  South 
Dakota  makes  the  issuance  of  certain  stock  void,  but  we 
think  this  provision  relates  only  to  fictitious  increases  of 
stock,  and  not  to  stock  issued  for  a  valid  consideration. 
Such  is  the  conclusion  announced  in  several  of  the  cases 
cited  supra,  wherein  practically  the  identical  provision  was 
discussed.  No  claim  was  made  in  the  court  below  that  Sec- 
tion 441  is  in  violation  of  the  provisions  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States ;  hence, 
the  contention  of  counsel  upon  this  point  cannot  be  con- 
sidered upon  this  appeal.    Hass  v.  Leverton,  128  Iowa  79. 

III.  The  court,  in  Schiller  Piano  Co.  v.  Hyde,  supra,  fur- 
ther held  that  the  defendant  was  estopped  to  deny  liability 
upon  the  ground  that  the  stock  held  by  him  was  wrongfully 

issued.     Upon  this  point,  the  court  said: 

8.  BbtofpbXi: 

▼ioiaSMB^of "  "^*  ^®  *  maxim  of  jurisprudence  that 

rate'  sSST         ^^  ™*°  ^*^  *^^®  advantage    of    his    own 

wrong.    If  the  delivery  of  the  certificate  of 

stock  to  defendant,  at  the  time  it  was  delivered,  was  wrong, 
the  defendant  was  a  party  to  the  wrong.  ^He  who  consents 
to  an  act  is  not  wronged  by  it.'  In  Oenn^n  Merc.  Co.  v. 
Wam/ner,  25  N.  D.  479  (142  N.  W.  463),  we  find  the  follow- 
ing: 
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"  'It  is  held  in  Wight  v.  Shelby  R.  Co.,  16  B.  Mon.  (Ky.) 
4  (63  Am.  Dec.  522),  that,  where  it  was  the  duty  of  the 
subscriber  for  capital  stock  to  pay  at  the  time  the  subscrip- 
tion was  made,  he  could  not  exonerate  himself  from  lia- 
bility because  he  had  been  allowed  to  take  advantage  of  his 
own  wrong  by  not  paying  at  that  time.*  The  statement  of 
facts  at  the  beginning  of  this  opinion  discloses  a  situation 
that  should  forever  estop  defendant  from  asserting  the  con- 
stitutional provision  as  «  defensa  To  hold  otherwise 
would,  in  the  language  of  Mr.  Justice  Holmes,  be  'contrary 
to  the  rudiments  of  fair  play.' " 

The  stock  held  by  defendants  was  not  fictitious,  nor  was 
it  issued  as  a  bonus,  but  for  a  valid  consideration,  and  it 
is  contended  by  counsel  for  the  Maytags  that  it  was  paid 
in  full,  in  cash  and  labor.  The  original  subscribers  were 
engaged  in  the  promotion  of  a  railroad  enterprise,  the  build- 
ing of  which  was  either  at  the  time  under  way,  or  begun 
shortlv  thereafter,  as  several  miles  of  railroad  were  con- 
structed,  and  are  now  in  operation.  Without  reviewing  in 
detail  the  many  authorities  cited  by  counsel,  attention  is 
called  to  the  following,  which  support  the  doctrine  of  es- 
toppel. Washer  v.  Smyer,  supra;  Dilzell  Eng.  d  Const. 
Co.  V.  Leh/niarvfi,  supra ;  Vermont  Marble  Co.  t?.  Declez  Ora/n. 
Co.,  supra;  McWhirter  v.  First  8f.  Bank,  supra;  Califor- 
nia Trona  Co.  v.  Wilkinson,  supra;  Perkins  v.  Cowles,  157 
Cal.  625  (137  Am.  St.  158)  ;  Vaughn  v.  Alabama  Nat,  Bank, 
143  Ala.  572  (42  So.  64)  ;  BuMing  d  Loan  Assn.  v.  Cham- 
berlain, 4  S.  D.  271  (50  X.  W.  897)  ;  Lilylanda  Canal  d  Res. 
Co.  i\  Wofjd,  56  Colo.  130  (136  Pac.  1026)  ;  Shaw  v.  Staight, 
107  Minn.  152  (119  N.  W.  951) ;  Olson  v.  State  Bank,  67 
Minn.  267  (69  N.  W.  904).  It  should  be  said  in  this  con- 
nection that  none  of  the  stock  held  by  Fantle  was  purchased 
from  the  corporation,  although  a  few  shares  were  issued 
to  him  direct  thereby. 
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IV.  Counsel  for  appellant  Fantle  argues  at  length  that 
he  purchased  the  stock  held  by  him  without  notice;  that  it 
was  not  fully  paid  for;  and  that  he  is,  therefore,  an  inno- 
cent holder,  and  cannot  be  held  liable  for 
**  ^SdVtockV  ^^y  portion  of  the  unpaid  purchase  price 
tanocent  pur-'     thereof.    It  is  doubtful  whether  appellant, 

under  the  issues,  is  entitled  to  urge  this  de- 
fense at  this  time;  but,  in  view  of  the  interpretation  of  Sec- 
tion 441  of  the  Civil  Code  of  South  I>akota  adopted,  it  is, 
perhaps,  not  material.  •  It  will  be  observed  that  this  section 
provides  that  "each  stockholder  of  a  corporation  is  indi- 
vidually and  personally  liable  for  the  debts  of  the  corpora- 
tion to  the  extent  of  the  amount  that  is  unpaid  upon  the 
stock  held  by  him,''  and  defines  the  term  "stockholder"  as 
follows : 

"The  term  'stockholder'  as  used  in  this  section  shall  ap- 
ply  not  only  to  such  persons  as  appear  by  the  books  of  the 
corporation  to  be  such,  but  also  to  every  equitable  owner 
of  stock,  although  the  same  appears  upon  the  books  in  the 
name  of  another." 

Under  the  above  statutes,  appellant  was  a  stockholder. 
According  to  the  undisputed  evidence,  same  had  been  is- 
sued upon  the  payment  of  a  small  percentage  of  the  par 
value  thereof.  The  language  of  Section  441  is,  ^^each  stock- 
holder/'  No  limitation  is  placed  thereon,  nor  do  we  find 
anything  in  the  language  of  said  section  from  which  the 
inference  may  be  drawn  that  it  was  the  intention  of  the 
legislature  to  exempt  subsequent  purchasers  of  stock,  even 
without  notice,  from  liability  for  the  unpaid  portion  of  the 
purchase  price.  It  is  urged  by  counsel  that  to  so  hold  will 
seriouslv  interfere  with  the  sale  of  stock,  but  this  affords 
little  reason  for  giving  a  forced  or  strained  construction  to 
the  statute.  The  means  of  knowing  whether  the  stock  haa 
been  paid  for  is  certainly  available  to  a  person  desiring  to 
purchase  stock  in  any  reputable  concern,  and  the  burden 
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of  ascertaining  this  fact  should  not  create  a  serious  obstacle 
in  the  way  of  stock  transactions.  The  liability  imposed  by 
the  statute,  it  seems  to  us,  must  be  held  to  follow  the  stock. 
It  is  a  liability  .imposed  upon  the  stockholder.  It  is  de- 
signed for  the  protection  of  creditors,  and  was  not  enacted 
for  the  benefit  of  stockholders.  It  is  true  that  the  courts 
are  divided  upon  the  question  as  to  the  liability  of  an  inno- 
cent purchaser  of  stock,  but  we  are  controlled  in  this  case 
by  the  statute  of  South  Dakota,  and  must  give  effect  there- 
to. As  sustaining  our  conclusion,  attention  is  called  to  the 
following  cases:  Bartlett  v.  Stephens,  137  Minn.  213  (163 
N.  W.  288) ;  Axford  v.  Western  Synd.  Inv.  Co.,  141  Minn. 
412  (170  N.  W.  587) ;  Webster  v.  Upton,  91  U.  S.  65  (23  L. 
Ed.  884) ;  Viscaia  R.  &  T.  Co.  v.  Hyde,  110  6al.  632;  BelVs 
Appeal,  116  Pa.  St.  88. 

Counsel  for  appellant  lays  much  stress  upon  the  holding 
of  the  North  Dakota  court  in  LaVell  v.  Bullock,  (N.  D.) 
174  N.  W.  764.  That  was  an  action  by  the  trustee  in  bank- 
ruptcy of  a  corporation  kifown  as  "EJverybody's  Store,''  hav- 
ing its  place  of  business  at  Fargo,  against  the  holder  of  14 
shares  of  its  common  stock.  The  court,  in  the  opinion  writ- 
ten by  Mr.  Justice  Robinson,  holds  that  there  was  nothing 
due  the  corporation  on  the  stock,  and  that,  consequently,  no 
cause  of  action  existed  in  favor  of  the  plaintiff  as  the  rep- 
resentative thereof.  Mr.  Justice  Birdzell,  specially  con- 
curring in  the  result  reached  by  the  majority,  held  that 
the  stock  in  question  was  issued  as  a  bonus,  and  was,  there- 
fore, void,  under  Section  138  of  the  Constitution  of  that 
state.  What  is  said  thereafter  by  him  is  in  response  to  the 
argument  of  counsel  for  respondent  that  the  defendant  was 
an  innocent  purchaser  of  the  stock,  which  was  sold  to  him 
as  fully  paid,  and  is  concurred  in  by  but  one  other  member 
of  the  court,  and  a  district  judge,  sitting  in  place  of  a  mem- 
ber of  the  court  disqualified,  and  possibly  should  be  treat- 
ed as  dictum;  but,  if  the  conclusion  announced  represents 
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the  views  of  the  North  Dakota  court,  it  is,  for  the  reasons 
indicated,  without  controTling  importance  in  the  case  at 
bar. 

The  stock  held  by  F.  L.,  E.  H.,  and  L.  B.  Maytag  was  all 
originally  owned  by  F.  L.  Maytag,  and  issued  to  him  either 
originally,  or  with  full  knowledge  of  the  affairs  of  the  com- 
pany.   Of  the  several  issues  of  stock  au- 
*'  SSck^nS*'   .thorized  by  the  corporation,  9,569  stood  on 
fornSS^abor.      *^^  books  of  the  company  in  the  name  of 

F.  L.  Maytag.  For  all  of  this  stock,  he  ad- 
vanced 121/2  P^r  cent  of  the  par  value  in 
cash,  and  it  is  argued  by  counsel  on  his  behalf  that  a  portion, 
at  least,  of  it  was  paid  for  in  labor.  Without  reviewing  the 
evidence  upon  this  question,  suffice  it  to  say  that  we  have 
carefully  read  the  testimony  relied  upon  by  counsel,  and  are 
satisfied  that  no  credit  should  be  allowed  upon  this  claim. 
As  between  the  corporation  and  the  stockholders,  the  issue 
of  stock  for  labor  which  was  not  performed,  and  for  which 
no  claim  was  ever  presented  or  allowed  by  it,  may  be  bind- 
ing, but  not  upon  creditors  seeking  to  enforce  a  claim,  under 
the  statute  against  such  stockholders.  The  finding  and  con- 
clusion of  the  court  below  upon  this  question  are,  we  think, 
amply  supported  by  the  evidence. 

Before  the  commencement  of  this  suit,  plaintiff  and  his 
attorneys  made  demand  upon  F.  L.  Maytag,  with  whom  the 
negotiations  for  the  services  rendered  were  had,  for  the 

payment  of  the  claim  in  controversy.    No  ef- 

**  SaSiS^^f "  *     ^^^*  ^^®  made,  at  the  time,  by  Maytag  to  con- 

onpaid^oek.      ceaWthe  facts  concerning  the  stock  held  by 

him  and  his  sons,  or  concerning  the  affairs  of 
the  corporation.  Its  assets  had  simply  been  absorbed  by  the 
bondholders,  who  had  foreclosed  the  mortgage  held  by  them, 
and  the  property  had  been  sold  under  execution,  leaving 
nothing  for  the  satisfaction  of  the  claims  of  creditors.  It 
appears  from  the  evidence,  however,  that,  shortly  thereafter. 
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an  attempt  was  made  to  transfer  all  of  the  stock  held  by  the 
Migrtags  to  one  G.  A.  Smithy  to  whom  the  stock  was  deliv- 
ered, under  an  agreement  in  writing,  reciting  a  considera' 
tion  of  125,000.  It  is  admitted,  however,  in  the  e^vidence 
that  the  true  consideration  was  |26.  The  stock  was  not 
transferred  apon  the  books  of  the  corporation,  and,  at  the 
time  of  the  commencement  of  this  action,  stood  in  the  nam6 
of  F.  L.,  E.  H.,  and  L.  B.  Maytag^  respectively. 

Section  423  of  the  Civil  Code  of  South  Dakota  provides : 
"Whenever  the ,  capital  stock  of  any  corporation  is  di- 
vided into  shares  and  certificates  thereof  are  issued,  such 
shares  of  stock  are  personal  property,  and  may  be  trans- 
ferred by  endorsement  by  the  signature  of  the  proprietor 
or  his  attorney  or  legal  representative,  on  delivery  of  the 
certificate;  but  such  transfer  is  not  valid  except  between 
the  parties  thereto,  until  the  same  is  so  entered  upon  the 
books  of  the  corporation  as  to  show  the  names  of  the  parties, 
by  and  to  whom  transferred,  the  number  or  designation  of 
shares,  and  the  date  of  the  transfer." 

The  exhaustive  research  of  counsel  has  resulted  in 
bringing  to  our  attention  but  one  decision  of  the  Dakota 
court  in  which  the  above  portion  of  Section  423  has  been 
given  construction :  State  Bank.  &  TmsUCo.  v.  Taylor,  26  S. 
D.  577  (127  N.  W.  590,  594).  This  was  a  case  in  which 
one  creditor  of  the  holder  of  certain  shares  of  corporate 
stock  attached  the  certificates  in  the  possession  of  another 
creditor  of  said  stockholder,  who  held  the  same  under  a 
written  assignment,  as  collateral  security.  The  court  sus- 
tained the  assignment;  but  it  will  be  observed  that  the  con- 
troversy here  was  not  between  the  corporation  and  a  cred- 
itor of  the  corporation,  who  sought  to  recover,  under  Sec- 
tion 441  of  the  Civil  Code,  for  the  difference  between  the 
par  value  of  the  stock  and  the  amount  actually  paid  by  the 
stockholder,  but  involved  the  claim  of  a  creditor  having 
nothing  to  do  with  the  corporation  issuing  the  stock.    The 
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point  upon  which  the  decision  of  the  court  really  rested  was 
that  Section  445,  which  requires  all  records  referred  to  in 
Section  423  to  be  open  to  the  inspection  of  any  director, 
member,  stockholder,  or  creditor  of  the  corporation,  and 
which  further  provides  that,  "in'  addition  to  the  records 
above  required  to  be  kept,  corporations  for  profit  must  keep 
a  book  to  be  known  as  the  'stock  and  transfer  book'  in 
which  must  be  kept  a  record  of  all  stock ;  the  names  of  the 
stockholders  or  members,  alphabetically  arranged;  install- 
ments paid  or  unpaid ;  assessments  levied  and  paid  or  un- 
paid; a  statement  of  every  alienation,  sale  or  transfer  of 
stock  made,  the  date  thereof,  and  by  and  to  whom ;  and  all 
such  other  records  as  the  by-laws  prescribe.  Corporations 
for  religious  and  benevolent  purposes  must  provide  in  their 
by-laws  for  such  records  to  be  kept  as  may  be  necessary. 
Such  stock  and  transfer  book  must  be  kept  open  for  the  in- 
spection of  any  stockholder,  member  or  creditor," — is  not  a 
public  r^istratlon  act,  and  that  the  right  of  a  pledgee  of 
corporate  stock,  though  such  transfer  is  not  entered  in  the 
stock  book,  is  superior  to  that  of  a  subsequent  attaching 
creditor  of  such  pledgor,  whether  the  creditor  had  notice 
of  the  transfer  or  not.    The  court  said : 

"Holding,  as  •we  do,  that  Section  445,  Rev.  Civ.  Code, 
is  not  a  public  registration  act,  the  following  words  from 
the  lApBcomb  case  (Lipscomb's  Admr.  v.  Condon,  56  W.  Va. 
416  [49  S.  E.  392]),  become  applicable  to  the  case  at  bar: 
'It  is  obvious  that,  unless  Section  36  or  some  other  provision 
of  the  statute  is  to  be  regarded  as  a  registration  law  for 
the  protection  of  the  public,  who  have  no  access  to  the  books 
of  the  company,  these  sections  are  intended  only  to  protect 
the  corporation  and  those  who  claim  under  the  certificates 
of  stock.'" 

The  decision  is  not,  therefore,  conclusive,  if,  indeed,  it 
is  in  point.    The  statute  specifically  makes  transfer  of  cor- 


f 


Mar.  1920]  Szymanski  v.  Bzymanski.  931 

porate  stock  valid  between  the  parties,  whether  entered  npon  * 
the  books  of  the  corporation  or  not.  The  transfer  of  the 
stock  to  Smith,  as  already  stated,  was  made  after  the  de- 
mand of  plaintiff  for  payment  of  his  claim,  and  for  a  pnrely 
nominal  consideration.  Maytag  was  still  held  out  by  the 
books  of  the  corporation  as  a  stockholder^  and,  in  view  of 
the  provisions  of  the  Code  of  South  Dakota,  and  the  circum- 
stances surrounding  the  transfer  of  the  stock,  it  cannot  be 
applied,  as  against  the  plaintiff,  to  relieve  the  defendants 
from  liability. 

A  further  claim  of  appellant  Fantle's  should  be  referred 
to.  A  portion  of  the  stock  held  by  him  was  originally  held 
by  a  creditor  of  one  Root's,  as  security  for  the  payment  of 

a  note  for  |2,500,  also  signed .  by  Fan  tie  as 

^*  SpSTrtSSV     surety.     Root  defaulted  in  the  payment  of 

d^d!''^''*^*      the  note.     It  T>'as  paid  by  appellant,  to  whom 

the  stock  was  transferred. 

It  is  contended  by  counsel  for  appellant  that  he  should 
not  have  been  held  liable  on  account  of  this  stock;  but  it 
stood  upon  the  books. of  the  corporation  in  his  name,  and  we 
fail  to  see  wherein  the  manner  by  which  he  acquired  owner- 
ship thereof  is  material.  The  services  were  rendered  by 
plaintiff  without  knowledge  of  the  financial  condition  of 
the  corporation,  and  his  claim  is  undisputed.  Aftet*  a  care- 
ful review  of  the  record  and  many  authorities  cited  by  coun- 
sel upon  both  sides,  we  are  satisfied  that  the  judgment  and 
decree  of  the  court  below  is  right,  and  must  be — Affirmed. 

• 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Sarah  A.  Szymanski,  Appellee,  v.  Pbtbr  Paul  Szymanski, 

Appellant, 

HOME8TBAI>:     Bctixement  Pay  of  a  flkadier  Kot  a  Pension.     A 

1    homestead   is  not   rendered  exempt   because   purchased   with 
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money  paid  by  the  Federal  goTernment  to  an  ex-soldier  after 
'    his  retirement  from  the  army,  as  a  continuance  of  his  pay  while 
in  the  service. 

DIVOBOE:     Alimony— Betting  Aside  Exempt  Property.     Alimony 

2  may  consist  of  specific  property*  whether  exempt  or  not 

DIYOBOB:    Alimony— Vesting  Title  in  Daughter.    No  statutory  au- 

3  thority  exists  for  assigning  alimony,  and  requiring  the  title  to 
be  vested  in  a  daughter.  Allowance  reviewed,  and  modified  as 
excessive. 

Appeal  from  Polk  District  Court, — George  A.  Wilson, 

Judge. 

March  23,  1920. 

Suit  for  divorce.  The  facts  are  stated  in  the  opinion. 
— Modified  and  remanded. 

John  L.  Oilleapie,  for  appellant. 

Blake  d  Blake,  for  appellee; 

Stevens,  J. — Defendant  appeals  from  a  decree  grant- 
ing plaintiff  a  divorce  upon  the  ground  of  cruel  and  inhu- 
man treatment,  alimony,  and  an  allowance  for  the  support 
of  an  adopted  daughter.  Plaintiff,  at  the  time  of  the  trial, 
was  51  years  of  age,  had  been  three  times  previously  mar- 
ried, and  had  two  minor  children,  aged  12  and  14  years,  re- 
spectively. The  parties  were  married  on  November  26, 
1914.  On  August  29,  1918,  they  adopted  a  female  child, 
about  7  months  old.  Defendant,  who  is  53  years  of  age, 
served  a  trifle  over  31  years  in  the  regular  army,  is  a  tailor 
by  trade,  and,  at  the  time  of  the  marriage,  was  retired 
from  the  army  on  pay.  Many  acts  of  cruelty  toward  plain- 
tiff and  her  children  are  recited  in  the  evid^ice,  and  de- 
fendant admits  that,  upon  one  occasion,  he  became  angry, 
and  destroyed  a  large  amount  of  her  furniture.  While  the 
evidence  id  more  or  less  conflicting,  a  (careful  reading  of 
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the  record  satisfies  us -that  the  court  properly  granted 
plaintiff  a  divorce  and  alimony.  No  good  purpose  will  be 
served  by  a  detailed  review  or  discussion  of  the  evidence. 
Counsel  for  appellant  concedes  that,  if  the  testimony  on 
behalf  of  plaintiff  is  (Credible,  it  is  sufficient  to  sustain  the 
decree.  The  court  had  the  parties  before  it,  and  was  in  a 
better  position  to  judge  of  the  credibility  of  their  testi- 
mony. 

Much  of  the  contention  of  counsel  for  appellant  relates 
to  the  question  of  alimony.  The  property  holdings  of  the 
respective  parties,  at  the  time  of  the  marriage,  were  about 
as  follows:  Plaintiff  was  receiving  the  income  from  120 
acres,  and  owned  two  separate  tracts,  of  76  and  40  acres, 
respectively,  in  Polk  County.  She  also  had  stock,  grain, 
farm  implements,  and  household  furniture  of  considerable 
value.  1550  was  due  her  as  the  balance  of  the  purchase 
price  of  some  city  property.  This  was  paid  shortly  after 
the  marriage.  By  the  terms  of  her  husband's  will,  from 
whom  she  received  her  interest  in  the  real  estate  above  re- 
ferred to,  she  forfeited  the  right  to  the  income  from  the 
120-acre  tract  by  her  marriage  with  defendant.  Defend- 
ant, having  served  for  something  over  31  years  in  the  regu- 
lar army,  was  retired  on  pay.  He  is  a  tailor  by  trade,  and, 
when  employed,  receives  good  wages.  He  also,  at  the  time 
of  the  marriage,  had  a  contract  for  the  property  which 
thereafter  became  their  homestead,  on  which  he  had  paid 
1630,  and  still  owed  a  balance  of  |620,  which  was  paid  lat- 
er. He  had  some  household  furniture,  the  value  of  which 
is  not  shown.  Plaintiff  claims  that  she  expended  at  least 
|1,000  in  improvements  on  the  residence  property,  and  that 
she  has  purchased  most  of  her  own  clothing,  and  contribut- 
ed substantially  to  the  support  of  the  family.  The  defend- 
ant, on  the  contrary,  testified  that,  except  for  the  few  dol- 
lars retained  by  him  each  month  out  of  his  pay  check  of 
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167.50,  and  the  occasional  paymentjof  bills  for  the  family, 
he  turned  the  proceeds  thereof  over  to  plaintiff. 

It  is  agreed  that  the  homestead  is  worth  |2,500.  Plain- 
tiff testified  that  she  sold  the  grain,,  stock,  and  farm  imple- 
ments owned  by  her,  and  that  the  defendant,  in  a  fit  of  an- 
ger, broke  up  and  destroyed  household 
^'  nttrSSSt'pay  K^^s  belonging  to  her,  of  the  value  of  |900, 
TOt*a"p!£Soii.      ^or  which  defendant  agreed   to  reimburse 

her.  According  to  her  testimony,  he  paid 
her  $270,  and  replaced  her  damaged  piano  with  one  valued 
at  1395.  The  court  awarded  plaintiff  all  of  the  household 
goods  and  furniture  in  her  possession,  including  those  pre- 
viously owned  by  defendant,  and  the  use,  rents,  and  profits 
of  tie  homestead  property  during  her  lifetime,  title  to 
which  was  placed  in  Mary  Gladys  Seymanski,  the  adopted 
daughter;  required  defendant  to  pay  plaintiff  |20  per 
month  until  |500  was  paid,  or  until  otherwise  ordered  by 
the  court;  and  rendered  judgment  against  him  for  costs, 
together  with  flOO  attorney  fees.  It  is  agreed  by  the  par- 
ties that  the  homestead  was  paid  for  by  defendant  out  of 
money  received  by  him  as  a  retired  soldier,  from  the  United 
States  government;  and  counsel  for  appellant  claims  that 
same  is  exempt,  under  Section  4010  of  the  Code;  that  the 
court  exceeded  its  authority  in  transferring  the  property  to 
the  adopted  daughter  of  the  parties ;  and  that  the  award  of 
alimony  is  grossly  excessive. 

Section  4010  of  the  Code  of  1897  is  as  follows: 

"The  homestead  of  every  such  pensioner,  whether  the 
head  of  a  family  or  not,  purchased  and  paid  for  with  any 
such  pension  money,  or  the  proceeds  or  accumulations  there- 
of, shall  also  be  exempt;  and  such  exemption  shall  apply 
to  debts  of  such  pensioner  contracted  prior  to  the  purchase 
of  the  homestead." 

Section  4747,  Revised  Statutes  of  the  United  States, 
exempts  pensions  from  levy  or  seizure  under  any  process. 
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legal  or  equitable,  while  the  same  remains  with  the  pensdon 
oflSce,  or  in  the  hands  of  any  officer  or  agent  thereof,  or  in 
the  course  of  transmission  to  the  pensioner.  Construing 
this  section,  the  Supreme  Court  of  the  United  States,  in 
Mcintosh  i).  Au:brey,  185  U.  S.  122  (46  L.  Ed.  834),  held 
that  the  exemption  therein  allowed  does  not  apply  after  the 
money  has  actually  passed  into  the  hands  of  the  pensioner? 
so  that,  if  the  monthly  sum  received  by  the  defendant  from 
the  United  States  government  be  treated  as  pension  money, 
then  the  question  of  its  exemption  must  be  determined  ac- 
cording to  the  provisions  of  Section  4010,  quoted  above. 

26  Statutes  at  Large  1082  provides : 

'That  hereafter  no  pension  shall  be  allowed  or  paid  to 
any  officer,  non-c'oniunssioned  officer,  or  privjite  in  the  army, 
navy,  or  marine  corps  of  the  United  States,  either  on  the 
active  or  retired  list." 

Section  2082  of  the  Compiled  Statutes  of  the  United 
States  is  as  follows: 

"When  an  enlisted  man  has  served  as  such  thirty  years 
in  the  United  States  army  or  marine  corps,  either  as  pri- 
vate or  noncommissioned  officer,  or  both,  he  shall  by  appli- 
cation to  the  president  be  placed  on  the  retired  list  here- 
by created,  with  the  rank  held  by  him  at  the  date  of  retire- 
ment, and  he  shall  receive  thereafter  seventy-five  per  centum 
of  the  pay  and  allowances  of  the  rank  upon  which  he  was  re- 
tired: Provided,  That  if  said  enlisted  man  had  war  serv- 
ice  with  the  army  in  the  field,  or  in  the  navy  or  marine 
corps  in  active  service,  either  as  volunteer  or  regular,  dur- 
ing the  War  of  the  Rebellion,  such  war  service  shall  be  com- 
puted as  double  time  in  computing  the  thirty  years  neces- 
sary to  entitle  him  to  be  retired." 

So  far  as  we  are  aware,  the  pay  of  a  retired  soldier  has 
never  been  treated  as  a  pension,  under  the  statutes  of  the 
United  States  or  the  statutes  of  the  various  states  exempt- 
ing the  same  from  seizure  under  legal  process.    The  word 
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^^penfiioner/'  as  used  in  our  statute,  must  be  given  its  usual 
and  ordinary  meaning,  and  has  application  to  individuals 
formerly  in  the  military  service  of  the  United  States  who, 
either  on  account  of  disability  or  by  act  of  Congress,  re- 
ceive annually  a  fixed  sum,  payable,  ordinarily,  in  quarter- 
ly installments.  A  retired  toldier,  receiving  pay,  cannot, 
under  the  United  States  statutes,  receive  a  pension.  The 
theory  upon  which  pensions  are  allowed  is  entirely  different 
from  that  upon  which  a  soldier's  monthly  pay  is  continued, 
after  his  retirement  from  the  army.  We  do  not  think  de- 
fendant can  claim  the  homestead  or  other  property  or  mon- 
ey as  exempt,  under  the  provisions  of  Section  4010. 

In  any  event,  the  court  has  full  authority  to  set  aside 
speciflo  property  of  the  husband  to  the  wife  as  alimony, 
whether  exempt  or  not.    Ordinarily,  exemptions  are  allowed 

for  the  benefit  of  the  family.     It  is  true 

^'  mon^MMt^     ^^^^  *^®  exemption  of  pension  money,  or 

prop«tr?"^       property  purchased  therewith,   extends  to 

every  pensioner,  whether  the  head  of  a 
family  or  not;  but  sul*ely,  it  was  not  the  intention  of  the 
legislature,  in  exempting  pension  money,  or  properly  pur 
chased  therewith,  from  execution,  to  change  its  status  with 
reference  to  the  inchoate  rights  of  the  wife  to  dower  or  ali- 
mony therein.  The  defendant  cannot  complain  of  the  de- 
cree, in  so  far  as  it  confers  the  right  upon  plaintiff  to  the 
use  thereof  during  her  lifetime,  upon  the  ground  that  it 
was  exempt  property.  Whether  exempt  or  not,  the  authori- 
ty of  the  court  to  award  the  same  to  plaintiff  as  alimony  can- 
not be  questioned.  DameU  v,  Morris,  54  Iowa  369;  Wil- 
Uamaon  v.  Williamson,  185  Iowa  909;  Section  3180,  Code. 
We  are  inclined  to  agree,  however,  with  appellant's 
claim  that  the  amount  awarded  to  plaintiff  for  the  support 
and  maintenance  of  the  adopted  daughter  is  excessive.    No 
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authority  to  transfer  the  property  to 
*•  £ony"P*iitoi  Gladys,  the  adopted  daughter,  is  conferred 
ttu«  In  dMxS^  i^y  statute.  The  provision  of  the  decree  re- 
quiring defendant  to  pay  |500,  in  monthly 
installments  of  |20,  for  the  support  of  Gladys,  will  be  set 
aside,  subject,  however,  to  the  right  of  the  court  below  to 
make  further  provision  for  the  support  of  said  child,  if,  at 
some  later  time,  upon  proper  application  therefor,  the  court 
shall  deem  it  advisable  and  necessary  to  the  welfare  of  said 
child  that  this  be  done.  In  view  of  the  conclusion  just  an- 
nounced, we  think  the  decree  should  be  further  modified,  so 
as  to  give  the  homestead  absolutely  to  the  plaintiff.  She 
will  be  charged  with  the  support  of  the  child;  and,  if  de- 
fendant is  relieved  from  making  the  monthly  payments  at 
this  time,  plaintiff  should  be  given  a  larger  interest  in  the 
homestead.  In  all  other  respects,  the  decree  is  affirmed. 
The  evidence  as  to  the  amount  of  her  own  money  expended 
by  plaintiff  in  improving  the  homestead,  and  in  the  support 
of  the  family,  is  conflicting;  but  the  court  below,  who  had 
the  parties  before  it,  evidently  accepted  the  version  of  plain- 
tiff, and  with  this  holding  we  are  content.  It  follows  that 
the  decree  will  be  modified  in  the  respects  indicated,  and  the 
cause  is  remanded  to  the  district  court  for  that  purpose. — 
Modified  and  remanded. 

Wbavbb,  C.  J.,  Ladd  and  Qaynob,  JJ.,  concur. 


OiTT  OP  Keokuk,  Appellee,  v.  Harry  Schultz,  Appellant. 

INDICTMENT  AND  INFOBMATtON:     Reinstating  Cause  after  In- 

1  advertent  Dismissal.    Courts  have  power  to  reinstate  a  criminal 
proceeding  inadvertently  dismissed. 

INDICTMENT  AND  INFOBMATION:    Notice  of  AppUcation  to  Bo- 

2  Instate  Dismissed  Action.    One  who  has  notice  of  the  time  and 
place  of  hearing  of  an  applicatloa  to  reinstate  an  inadvertently 
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dismissed  information  must  inform  himselt  at  said  time  and 
place,  of  the  future  time  and  place  when  the  court  can  and  will 
grant  a  hearing. 

INDIOTMBNT  AND  INFOBMATION:     Bnfllclency  of  Notice  to  Be- 

3  instate  Dismissed  Action.  One  may  not  say  he  had  no  notice  of 
the  reinstatement  of  a  dismissed  information*  when  he  moved 
to  set  aside  the  reinstatement,  and  had  a  full  hearing  on  the 
merits. 

COURTS:    Correction  of  tXnsigned  Becord.    It  will  be  presumed  that 

4  the  correction  of  a  court  record  was  made  before  it  was  signed 
by  the  judge.     (Sec.  248,  Code,  1897.) 

CBIMINAJi  LAW:     Limitation   of   Prosecution — ^Reinstating   Inad- 

5  vertently  Dismissed  Information.  Reinstating  an  inadvertently 
dismissed  information  reinstates  the  standing  which  such  in- 
formation had  prior  to  the  dismissal,  even  though  such  rein- 
staten^ent  was  made  at  a  time  when  more  than  a  year  had 
elapsed  since  the  commission  of  the  offense. 

Appeal  from  Lee  Dbsirict  Court, — W,  8.  Hamilton,  Judge. 

Apeil  6,  1920. 

The  appeal  is  from  conviction  of  violating  a  city  ordi- 
nance, enacted  by  a  city  under  special  charter. — Affirmed. 

James  8,  Burrows,  for  appellant. 

John  8.  Sprotbls,  for  appellee. 

Salingbr,  J. — I.    The  appellant  took  his  conviction  tq 

the  district  court.     There,  it  seems  to  have  been  at  first 

properly  entitled,  but  the  name  of  the  plaintiff  was  erased, 

and  "State  of  Iowa"  substituted  therefor. 

^'  VSS^^^SSSZm       a  record  entrv  recites  that  this  case,  en- 
AMD   IMV<wlIA-  *'  ' 

Sr<iniS"Stei    ^y^^^^  ^^^^^  ^f  ^^^^  ^-  Barry  Schultz  "was 
SJ^SSJJJ"*         dismissed  on  motion  of  county  attorney." 

There  is  no  room  for  doubting  that  no  one 
authorized  to  move  a  dismissal  on  behalf  of  the  city  ever 
did  so,  and  that  the  dismissal  by  the  county  attorn^  was 
due  to  some  mistake  on  his  part.    At  least,  there  wajs  no 
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intention  on  part  of  anyone  to  dismiss  the  case  of  City  of 
Keokuk  v,  Harry  Schultz,  On  application  by  the  city  to 
reinstate  the  case,  the  court  did  reinstate,  and  ordered  that 
the  case  "be  placed  on  the  criminal  docket  of  the  court." 

It  is  actively  objected  by  the  appellant  that  the  court 
had  no  power  to  make  this  reinstatement.  We  perceive  no 
good  reason  why,  if  power  to  reinstate  exists  in  any  case,  it 

does  not  apply  to  a  criminal  case,  and  we 
*•  ^!f?'?SS!?J.       I' old  the  court  had  the  power  to  reinstate 

AND    INrOBMA-  -^ 

Sf^UppfiStiSn     ^^^^  a  ^^^-    B^t  ^*  is  said  that,  if  the  pow- 
SiTOd'lStio^.'"    ^r  be  granted,  there  was  no  jurisdiction  to 

exerci^  it  in  this  case,  because  no  notice 
was  served  on  defendant  that  the  court  intended  to  make 
such  order  of  reinstatement.  And  in  that  connection,  a  vio- 
lation of  Section  12,  Article  1,  of  the  Constitution  of  Iowa 
is  asserted.  There  was  notice  given  of  the  application  to 
reinstate.  On  the  whole  record,  it  is  not  claimed  that  this 
is  not  so,  but  the  exact  contention  is  that  the  notice  cited 
defendant  to  appear  in  court  at  a  certain  time ;  that  he  did 
so  appear;  that  the  judge  before  whom  the  matter  was  to 
be  heard  was  then  absent,  because  of  sickness,  and  no  other 
judge  was  present;  and  that  no  new  notice  was  given  of  the 
later  time  at  which  the  motion  to  reinstate  was  heard  and 
sustained. 

We  see  no  merit  in  this  contention.  Followed  to  its 
logical  end,  if,  when  the  parties  appeared,  the  judge  was 
too  busy  to  hear  them,  it  would  require  a  new  notice,  fixing 
a  time  and  place  of  hearing.    We  are  of  opinion  that,  the 

notice  being  given,  and  the  parties  thereup- 

8.  iNoicTMBNT        ou  appearing  in  court,  both  were  charged 

Tiow  :*»SS'^'      with  the  duty  of  ascertaining  at  what  time 

clencj  of-  notiM 

to  reiiiBtate         the  matter  might  be  taken  up  bv  the  court. 

dlnnlBsed  ac-  ^     .  ^      ■" . 

tion.  But  this  point  does  not  need  to  be  pressed ; 

for  it  appears  that,  later,  the  appellant  ap- 
plied to  the  court  to  set  aside  the  order  of  reinstatement, 
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and  that  both  parties  were  present  and  participated  at  the 
hearing  of  this  motion.  Granting,  for  the  sake  of  argu* 
ment;  that  the  order  of  reinstatement  was  void  for  want  of 
notice,  the  application  to  set  aside  that  order  tendered 
every  issue  triable  on  the  application  for  reinstatement, 
and  the  decision  on  that  motion  cannot  be  invalidated  be- 
cause the  earlier  decision  might  be. 

II.  We  gather  it  is  further  urged  that,  the  order  of 
dismissal  having  been  made  of  record,  the  court  could  not 
set  it  aside  at  a  term  subsequent  to  the  one  in  which  the 

entry  was  made.    It  may  be  conceded,  for 
4.  couBTB :  COS'       the  sake  of  argument  again,  that  this  would 

rection  of  qb- 

•igned  record,  be  true  if,  in  fact,  there  had  been  a  dismis- 
sal. But  surely,  there  is  power  in  the  court 
to  vacate  a  dismissal  which  it  never  intended  to  make,  and 
wliich  is  due  to  a  misapprehension  of  either  fact  or  law. 
See  National  Loan  d  Inv,  Co.  v.  Bleaadale,  159  Iowa  529 ; 
18  G.  J.  1200.  It  may  well  be  added  that  the  statute  gives 
power  to  alter  entries,  even  if  made  and  signed  at  a  previ- 
ous term,  in  order  to  correct  ^^an  evident  mistake."  Code 
Section  244.  Further,  Code  Section  243  provides  that  the 
court  may  amend  an  entry  af  any  time  during  the  term,  ''or 
before  it  is  signed  by  the  judge,''  and  nothing  appearing  in 
this  recotd  shows  that  the  entry  ordering  a  dismissal  was 
ever  gigned  by  the  judge. 

III.  Lastly,  it  is  presented  that  the  statute  bars  pros- 
ecution after  one  year  subsequent  to  the  o£Fense  of  violating 
an  ordinance.    That  is  true.    But  appellant  seems  to  claim 

that  the  statute  bar  arises  if  trial  be  not  had 

ft.  CftimxAL  LAW :    within  one  year  after  the  commission  of  the 

prowcDtioii :        charged  offense.    We  find  no  warrant  for 

inadycrteiitiy      such  a  position.     It  is  safe  to  state,  as  a 

rttimtlBCd  Ilk 

formatioB.  general  proposition,  that,  if  complaint  is 

lodged  within  the  statute  time,  the  statute 
is  at  once  arrested,  and  that  mere  delay  in  trial  creates  no 
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bar  to  prosecution.  The  argument  at  this  pointy  is  quite 
evidently  founded  upon  the  thought  that  the  dismissal  end- 
ed the  lodging  of  complaint,  and  that,  when  reinstatement 
was  ordered,  it  operated  merely  to  permit  complaint  to  be 

then  lodged,  and  that  this  permission  was  given  at  a  time 

• 

more  than  a  year  after  the  commission  of  the  offense.  If 
the  premises  were  granted,  the  deduction  urged  is  inevi- 
table. But  the  premise  is  faulty.  The  reinstatement  placed 
the  case  precisely  where  it  stood  before  the  dismissal.  It 
operated  to  set  down  a  case  for  trial  in  which  the  infor- 
mation liad  been  lodged  in  time.  The  statute  of  limita- 
lions  is  not  available,  because  neither  the  dismissal  nor  the 
reinstatement  changed  the  time  at  which  the  prosecution 
was  actually  commenced — ^and  that  was  within  statute  time. 
There  is  no  complaint  that  the  conviction  should  not 
stand  on  the  merits,  and  we  are  constrained  to  hold  against 

■  • 

the  objections  that  are  presented.  It  follows  the  order 
made  below  must  be — Affirmed, 

Wbavbr,  C.  J.,  Evans  and  Prbstdn,  JJ.,  concur.    ^ 


LoiTis  Dull,  Appellee,  v.  Thomas  Dull,  AppeHant. 

DIVOBOE:  Modification  of  Alimony  ProvlBlons  Bacaose  of  Bemar- 
riage.  Alimony  decrees  for  the  benefit  of  minor  children  will 
not  be  modified  on  the  sole  ground  that  the  plaintllf  mother 
has  remarried^  especially  when  there  is  no  showing  of  change 
In  the  financial  condition  of  the  parties. 

Appeal  from  Mahaska  District  Court — Henrt  Silwold, 

Judge. 

April  6,  1920. 

Thb  trial  court  refused  to  modify  an  allowance  of  all- 
mony.    Therefore,  defendant  appeals.— ii/)^<rmed. 
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</.  O.  Patterson,  for  appellant 

W.  H.  Keating  and  David  8.  DwuM,  for  appellee. 


Salingkr,  J. — ^The  alimony  provision  charges  the  de- 
fendant with  Buppoiting  plaintiff  and  their  minor  child,  to 
the  extent  of  contributing  f4.00  per  week,  payable  semi- 
moiithly.  It  is*  f^m  this  obligation  that  the  appellant 
seeks  to  be  relieved.  It  may  fairly  be  said  that  he  urges 
but  one  reason  for  the  modification  in  question,  and  that 
is  that,  since  the  divorce,  his  wife  has  remarried.  There 
is  no  substantial  evidence  Whatever  that  conditions  have 
otherwise  substantially  changed  since  the  divorce  was 
granted.  It  fairly  appears  from  the  record  that,  though  the 
alimony  provision  in  terms  includes  both  the  plaintiff  and 
the  minor  child,  the  parties  understood  it  to  be  a  provision 
for  that  child  only.  We  would  be  very  loath  to  hold  that, 
when  this  father  became  divorced  from  this  mother,  that 
he  also  became  divorced  from  the  child  that  he  had  brought 
into  the  world.  We  should  make  such  a  pronouncement 
only  if  the  law  imperatively  compelled  it.  We  conclude,  on 
the  contrary,  that  the  law  demands  we  shall  not  cancel  this 
obligation  for  the  support  of  this  child  merely  because  the 
mother  has  remarried.  For  aught  that  appears  in  this  rec- 
ord, the  child  might  starve,  so  far  as  either  the  willingness 
or  ability  of  the  stepfather  to  support  it  is  concerned.  As 
said,  there  can  be  no  reversal,  unless  the  naked  fact  of  the 
remajniage  is  a  suflScient  ground  for  reversing.  Whatever 
may  have  been  the  state  of  the  law  in  the  past,  it  is  settled 
in  this  jurisdiction,  and  rightly,  that  the  remarriage  alone 
affords  no  ground  for  such  a  modification  as  is  here  sought. 
It  seems  to  us  that  the  many  cases  requiring  proof  of  a 
change  in  financial  ability  are,  in  themselves,  suflScient  to 
sustain  that  conclusion.  But  we  think  it  is  expressly  sus- 
tained in  Darnels  v.  Darnels,  145  Iowa  422. 

In  view  of  the  conclusion  reached,  we  have  no  occasion 


I 
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to  pass  upon  the  objection  made  by  appellee,  that  this  pro- 
ceeding should  have  he&x  instituted  by  suppl^aental  peti- 
tion, rather  than  by  motion.  See  ScJUarh  v.  SchXarb,  168 
Iowa  364,  at  371.  We  are  fully  satisfied  that  the  order  be- 
low is  ri^t,  and  it  is — Affirmed. 


Wbavbr,  C.  3,y  Evans  and  PBBsroNy  JJ.,  concur. 


Emma  Hoovbr,  Appellee,  v.  Obnihal  Iowa  Fubl  Company 
et  al.,  Appellees ;  Esther  Mat  Hoover,  InterTener> 

Appellant. 

IfASTEB   AND    8EBVANT:      Workmen's  OompensstlMi   Act— Ap- 

1  psaL  Statutes  authorizing  appeals  apply  to  causes  arising  bs^ 
fore  and  pending  at  the  time  of  the  enactment. 

CBBTIOBABI:    Appeal  as  Bzdndtng  OertiorarL    The  court  will  not 

2  determine  the  cmrrectness  of  certiorari  proceedings,  dismissed 
by  the  U>w^  court  on  the  merliSr  whon  a  property  taken  appeal 

is  pending,  involving  the  same  questions. 

1CA8TEB  AND  SERVANT:     WorkmsB's  Oompensallan  Act— Oblli 

3  with  Stepfather  NTot  Depaidex«(  of  Natural  Parent.  A  child  un- 
der 16  yeara  of  age  who  has  a  stepfather  may  not.reooyer  under 
the  Workmen's  Compensation  Act  for  the  death  of  the  natural 
parent. 

Appeal  from  Lucas  District  Court. — D.  M.  Anderson, 

Jndge. 

Apbil  6,  1920. 

Thb  tribunals  below  held  that  appellee  Emma  Hoover, 
the  mother  of  a  deceased  employee,  was  entitled  to  compen- 
sation under  the  act;  also,  that  intervener  Esther  May 
HooTer,  a  minor  child  of  said  employee,  and  less  than  16 
years  old,  was  not  entitled  to  recover  as  a  dep^dent,  be- 
cause, while  the  deceased  employee  was  her  father,  at  the 
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time  qi  his  death  intervener  was  a  member  of  the  family  of 
her  stepfather.    Hence,  Intervener  appeals — Affirmed. 

John,  T.  Clarkaon,  for  appellant. 

John  F.  Ahegglen,  D.  W.  Bates,  and  Stipp,  Perry,  Ban- 
mster  d  Starzinger,  for  appellees. 

Salinger,  J. — I.  Appellant,  on  the  11th  of  June,  1907, 
appealed  from  the  finding  of  the  industrial  commissioner  to 
the  district  court.    Her  appeal  was  there  dismissed.    This 

was  done  on  the  theory  that  the  then  exi»t- 

1.  MA8TIB  AMD       lug  statute  law  authorized  no  appeal.    We 
workmen'8  think  this  holding  rests  on  a  misapnrehen- 

Compensation  ^  "^ 

Act:  appeal.  gion,  and  may  have  been  worked  by  follow- 
ing a  suggestion  made  in  the  argument  of  ap- 
pellee, to  the  effect  that  the  statute  permitting  such  appeal 
was  "enacted"  since  this  cause  of  action  arose.  That  may 
be  so;  but  Chapter  270,  Acts  of  the  Thirty-seventh  General 
Assembly,  became  effective  by  publication  before  this  ap- 
peal was  perfected,  and,  in  our  opinion,  sustains  the  right 
te  the  appeal  which  the  court  dimnissed, 

la 
Appellant  also  brought  certiorari  in  the  district  court, 
and  in  that  proceeding  asserted  that  the  industrial  commis^ 
sioner  was  acting  beyond  power,  in  revising  the  decision  of 

the  arbitration  committee,  in  whole  or  in 

2.  cmTioaiBi  \  ap-   part.    It  was  urged  by  the  defendant  in  the 

peal  at  ezclnd-     ^  ^         ^ 

log  certiorari,     certiorari  proceedings  that  the  court  had  no 

power  to  entertain  them.  The  court  held 
to  the  contrary,  but  did  so  on  the  ground  that  it  had  juris- 
diction because  appeal  did  not  lie.  On  the  merits,  the  writ 
was  annulled,  the  court  holding  that,  in  such  revision  the 
commissioner  was  not  acting  beyond  power.  We  agree  to 
this  conclusion.  We  express  no  opinion  on  whether  cer- 
tiorari will  lie  merely  because  appeal  is  not  permitted. 
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Since  we  hold  that  api>eal  does  lie,  and  since  the  cause  is 
here  on  appeal,  and  since  that  appeal  presents  every  ques 
tion  involved  in  the  certiorari  proceedings,  we  shall  not  pass 
further  than  we  hare  done  upon  whether  the  action  taken 
below  in  the  certiorari  proceedings  was  the  proper  one. 

II.  It  may  be  conceded,  for  the  sake  of  argument,  that 
cases  in  other  jurisdictions,  upon  which  the  commissioner 
relied  largely,  are  not  applicable,  because  of  a  difference  in 

statutes.     It  may  further  so  be  conceded 

s.  M Asmt  AND       that,  if  a  child  may  not  recover  as  a  depend- 

men'i  cornpen-    ent  of  her  father,  because  she  has  a  stepfa- 

Bation  Act:  '  *^ 

■tepfatifw  not    *'^'*'  ^*  *®  possible  there  will  be  cases  where 
Sa?SSf°ii?ent.    J^stice  fails.    We  may  so  assume  that,  in 

some  circumstances,  our  Compensation  Act 
makes  it  possible  that  a  claimant  may  have  more  than  one 
recovery.  We  may  so  assume,  for  the  appellee,  that  double 
dependencies  should  not  be  permitted.  But,  after  all,  we 
must  be  controlled  by  an  interpretation  of  our  own  statute. 
The  legislature  has  power  to  permit  a  double  dependency. 
On  the  other  hand,  it  may  refrain  from  entitling  anyone  to 
compensation  for  the  death  of  an  injured  employee.  The 
sole  question  is.  What  has  the  legislature  done?  One  provi- 
sion of  Section  2477-ml6,  Code  Supplement,  1913,  is  that  a 
child  under  16  years  of  age  is  conclusively  presumed  to  hi* 
wholly  dependmt  upon  a  deceased  employee,  ^'whether  ac- 
tually dependent  for  support  or  not  upon  the  parent  at  the 
time  of  )iis  or  her  death.''  So  far,  such  child  is  such  de- 
pendent of  an  employee,  provided  he  be  *Hhe  parent"  of  such 
child.  And  so  far,  the  statute  attempts  no  definition  of  who 
such  ^'parent"  is.  Up  to  this  point,  the  reasonable  construe* 
tion  of  the  statute  is  merely  that,  if  the  natural  parent  of  a 
child  younger  than  16  is  injured  in  the  course  of  his  em- 
ployment, the  recovery  of  such  child  cannot  be  contested  on 
the  grotind  that,  in  fact,  she  is  not  dependent  upon  such 
parent.    With  a  deceased  father,  dead  from  injuries  so  sus- 

Vol.   188  Ia.— 60 
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tainedy  such  child  recovers,  under  the  act.  At  this  point, 
the  conflict  between  the  parties  begins.  The  appellant  says  ' 
the  liability  is  not  affected  by  the  existence  of  a  stepfather, 
because  the  statute  does  not  except  cases  where  the  child 
also  has  a  stepfather.  The  appellees  say  the  statute,  as 
written,  speaks  of  natural  parents'  only,  and  that  a  child 
who  has  lost  such  parent  in  an  industrial,  accident  may  not 
recoYer,  if  it  have  a  stepfather,  unleas  the  statute  says  there 
is  a  right  to  recover  though  there  is  a  stepfather.  In  our 
opinion,  the  statute,  in  so  far  as  it  has  yet  been  adverted 
to,  contemplates  the  usual  only*  Most  children  do  not  have 
a  living  parent  and  also  a  stepfather.  Up  to  the  point  yet 
discussed,  the  statute  does  nothing  except  to  provide  for  the 
cases  where  the  child  loses  its  ^'parent,"  and  does  not  have 
a  stepparent.  But  that  is  not  all  of  the  statute.  It  far- 
ther provides  that  ^^stepparents  shall  be  regarded  in  this  act 
as  parents."  Reading  the  provisions  together,  we  conclude 
that  this  last  clause  does  work  the  exception  which,  accord-  > 
ing  to  appellant,  is  necessary  to  defeat  her.  The  first  pro- 
vision leaves  the  right  to  recover  on  account  of  the  death  o( 
a  ^'parent."  The  second  one  necessarily  deals  with  cases 
where  there  is  a  stepfather.  It  does  so  by  declaring  that, 
for  the  purposes  of  the  act,  the  stepparent  is  the  parent. 
There  is  nowhere  an  indication  that  anyone  can  have  more 
than  one  set  of  ^^parents."  There  is  no  need  for  construction  . 
if  the  natural  parent  was  injured.  The  sol^  purpose  of  the 
last  and  qualifying  clause,  then,  must  be  to  enact  that,  as 
between  stepfather  and  natural  father,  the  infant  can  re- 
cover for  nothing  but  an  injury  to  the  stepfather.  We  find 
it  impossible  to  interpret  a  staCute  which  provides  a  recov- 
ery for  the  death  of  a  parent,  and  expressly  declares  that, 
for  the  purposes  of  administering  the  statute,  stepparents, 
if  they  exist,  shall  be  deemed  to  be  the  parents,  iqto  mean- 
ing, not  that  stepparent  becomes  a  substitute  for  parent,  . 
but  that  the  child  may  recover  on  account  of  injuries  to 
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either  the  natural  parent,  the  stepparent,  or  to  both.  The 
statute  substitution  is  idle  if  there  may  be  recovery  for  in- 
JU17  to  one  for  whom  the  statute  substitutes  another.  All 
substitutions  are,  of  necessity,  exclusive.  We  find  nothing 
in  Subdivisions  "d"  and  "f"  of  Section  2477-m9  which  is  re- 
pugnant to  the  said  conclusion  we  have  reached.  It  follows 
the  decree  must  be — Affirmed. 

Wbaver,  C.  J.,  Evans  and  Prbston,  JJ.,  concur. 


Isaac  &  Company,  Appellant,  v.  J.  R.  Lindsby  &  Company, 

Appellee. 

BII1L8  AHD  MOTES:     MonaegotUble  Btglit  Draft— DefensM.    One 

1  who,  in  one  and  the  same  transaction,  and  as  an  accommoda- 
tion, assumes  the  position  of  purchaser  of  goods  from  the  real 
owner,  and  the  seller  to  a  third  party,  and  accepts  in  payment 
the  nomnegotiahle  sight  draft  of  such  party,  is  subject,  in  an 
action  on  the  draft,  to  the  defense  of  total  failure  of  consid- 
eration. 

PBZNOIPAL  AMD  AOBMT:    Anthorltj  of  Agent— Borrowing  Money. 

2  Principle  recognized  that  the  power  in  an  agent  to  borrow 
money  on  behalf  of  his  principal  will  be  found  only  on  an  ex- 
ceptionally clear  showing  of  such  power. 

APPEAL  AMD  ESBOB:    Harmless  Biror— Eejection  of  Bvldenci  of 

3  Established  Fact.  Harmless  error  results  from  the  rejection  of 
depositions  tending  to  prove  an  established  and  conceded  fiict 

Appeal  from  Pottawattamie  Digtrict  Court. — O.  D. 

Whbhblbb,  Judge. 

April  6, 1920. 

Action  at  law  upon  a  sight  draft  drawn  on  the  defend- 
ant and  delivered  to  plaintiff  by  the  alleged  agent  of  the  de- 
fendant, the  same  being  for  money  paid  by  the  plaintiff  to  a 
third  party  for  the  alleged  use  of  the  defendant,  and  at  the 
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request  of  the  alleged  agent.  The  defense  was  that  the 
agent  had  no  authority  to  draw  the  draft  or  to  deliver  the 
same  to  the  plaintiff;  that  the  money  paid  by  the  plaintiff 
to  said  third  party  was  so  paid  pursuant  to  false  and  fraud- 
ulent representations  made  by  such  third  party,  and  that 
the  defendant  received  no  benefit  or  consideration  therefrom 
whatever.  There  was  a  trial  to  the  court  without  a  jury, 
and  judgment  for  the  defendant.  Plaintiff  appeals. — Af- 
firmed. 

Oearge  H.  Mayne  and  Hdmer,  Craft  &  Edgerton^  for  ap- 
pellant. 

TifUey,  MUcheU,  Pryor  d  Rob%,  for  appellee. 

EvANS^  J. — I.  The  respective  briefs  of  the  parties  are 
in  dispute  as  to  whether  this  is  an  action  on  the  sight  draft 
or  an  action  for  money  paid  to  the  use  of  the  defendant. 

The  petition  will  bear  construction  either 
1.  Bills  avd  way.    Ordinarily,  therefore,  we  should  solve 

VOTM :  noB- 

neffotiabie  sisbt   doubts  of  construction  in  support  of  the 

draft:  de-  *^*^ 

<NiMf.  judgment  below.     This  is  doubly  true  as 

against  the  pleader.  In  our  view  of  the  case, 
however,  we  do  not  think  such  question  controlling,  as  we 
shall  presently  see.  The  plaintiff  is  a  partnership,  engaged 
in  the  butcher  business,  at  Aurora,  Nebraska.  The  defend- 
ant also  is  a  partnership,  engaged  in  the  business  of  buying 
and  selling  bides,  wool,  and  fxirs.  Pace,  the  agent,  was  in 
the  employ  of  defendant,  and  was  engaged  primarily  in  buy- 
ing hides  and  wool.  This  was  the  particular  field  of  his  ex- 
perience. He  was  not  experienced  in  the  buying  of  furs,  but 
we  shall  assume  that  the  scope  of  his  agency  in  this  respect 
was  co-extensive  with  the  lines  of  the  business  of  his  prin- 
dpaL 

Stating  the  facts  briefly,  as  testified  to  by  the  plaintiff 
Isaac,  Pace  appeared  at  his  shop  on  December  26;  1917,  as    > 
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the  traveliBg  representative  of  the  defendant,  and  purchas- 
ed from  the  plaintiff  its  stock  of  hides.  During  the  same 
day,  and  while  Pace  was  still  in  the  town,  a  stranger  ap- 
peared at  plaintiff's  shop,  with  a  quantity  of  furs  for  sale. 
He  gave  his  name  as  Hughes.  Plaintiff  declined  to  purchase 
the  furS;  but  advised  Hu^es  that  there  was  a  traveling 
hdde-man  in  town.  Shortly  thereafter,  he  pointed  out  Pace 
to  Hughes,  as  Pace  was  coming  into  the  shop.  Pace  and 
Hughes  entered  into  negotiations,  which  resulted  in  the 
purchase  by  Pace  from  Hughes  of  furs,  to  the  amount  of 
t365.  The  skins  consisted  of  wolf,  coon,  badger,  possum, 
skunk,  etc.  Hughes  represented  that  he  had  trapped  the 
animals  near  his  home  in  the  same  county,  about  13  miles 
distant  from  Aurora.  Pace  was  furnished  by  his  principal 
with  a  form  of  sight  draft,  which  he  was  authorized  to  use 
in  payment  for  goods  purchased.  It  was  not  negotiable  in 
form.  It  had  attached  thereto  an  invoice  coupon,  wherein 
an  invoice  of  goods  purchased  was  to  be  set  forth.  This  in- 
Toice  was  to  be  duly  signed,  and  payment  therefor  duly  re- 
ceipted by  the  seller.  On  the  face  of  the  draft  appeared  the 
following  printed  warning: 

''Draft  not  good  unless  coupon  invoice  attached  is  prop- 
erly signed,  and  in  payment  for  goods  in  our  line." 

Hughes  insisting  upon  cash  payment,  the  plaintiff  ad- 
vanced the  amount  necessary  to  pay  for  the  furs. 

This  is  the  foundation  of  plaintiff's  alleged  cause  of  ac- 
tion, whether  it  be  based  upon  the  draft  issued  to  it  by 
Pace,  or  upon  the  fact  that  money  was  thus  paid  at  the  re- 
quest of  Pace.  It  should,  perhaps,  be  noted  at  this  point 
that  Pace  testified  that  he  had  not  even  requested  such  pay- 
ment by  plaintiff,  but  that  the  plaintiff  volunteered  such 
advancement,  and  its  offer  was  acquiesced  in  by  Pace.  If 
this  latter  fact  should  be  deemed  material  (and  we  think  it 
is  not) ,  we  should  have  to  accept  the  statement  of  Pace,  in 
support  of  the  finding  of  facts  by  the  trial  court. 
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Upon  this  Btate  of  facts,  the  method  of  reimbursement 
of  the  plaintiff  might  have  taken  any  one  of  four  or  more 
forms. 

(1)  The  plaintiff  might  have  stood  in  the  position  of  a 
lender  of  the  money. 

(2)  It  could  have  stood  in  the  position  of  having  paid 
money  at  the  request  of  Pace,  to  the  use  and  benefit  of  the 
defendant. 

(3)  Pace  could  have  issued  to  Hughes  his  usual  form  of 
sight  draft,  with  invoice  attached,  appropriately  signed  and 
receipted  by  Hughes,  which  draft  could  have  been  transfer- 
red by  Hughes  to  plaintiff. 

(4)  It  could,  with  the  consent  of  Hughes  and  Pace, 
have  made  itself  the  purchaser  of  the  furs  from  HugheK,  and 
the  seller  of  the  same  to  the  defendant. 

If  plaintiff  had  stood  upon  the  first  hypothesis  above, 
and  had  proved  the  authority  of  Pace  to  borrow  money  upon 
the  credit  of  his  principal,  then  it  would  be  entitled  to  re- 
covery, regardless  of  any  defense  which  such  principal  had 
as  against  Hughes.  But  the  burden  of  proof  of  authority  in 
Pace  would  have  been  upon  the  plaintiff,  land  this  record  in- 
dicates that  such  proof  could  not  have  been  made. 

If  it  had  stood  upon  the  second  hypothesis,  and  had 
proved  that  the  defendant  did  accept  the  benefit  to  the  pro- 
curement of  which  plaintiff's  money  had  been  paid,  we  may 
assume  that  this  would  have  been  a  sufficient  ground  of 
recovery.  But  the  burden  of  proof  of  acceptance  of  bene- 
fits, as  in  the  nature  of  ratification  of  an  act  of  agency, 
would,  in  such  caae,  be  upon  the  plaintiff.  Such  proof 
would  necessarily  negative  the  very  defense  upon  which  de- 
fendant successfully  stood  in  the  trial  court. 

If  it  had  stood  upon  the  third  hypothesis,  it  would  have 
found  itself  a  holder  of  nonnegotiable  paper.  Its  rights 
thereunder  would  be  subject  to  any  defense  good  against 
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Hughes.  In  such  event,  ther^orei  it  would  have  had  to 
meet  the  same  defense  as  it  has  met. 

The  fourth  hypothesis  was  the  one  actually  adopted. 
The  plaintiff  treated  itself  as  the  seller  of  the  furs,  and  aq- 
cepted  from  Pace  a  sight  draft  upon  the  defendaQt,  and 
signed  and  receipted  the  invoice  attached  theretp^  as  the 
purported  seller  of  the  goodB  described  in  the  invoice.  It 
thereby  made  itself  subject  to  the  defens^  set  up^  in  so  far^ 
at  least,  m  such  defense  is  based  upon  a  total  want  or  fail- 
ure of  consideration,  in  that  the  furs  were,  in  fact,  totally 
worthless. 

The  finding  of  the  trial  court  in  this;  regard  wan  purely 
a  finding  9t  fact,  and  has  abundant  support  in  the  evid^pce. 

It  is  manifestly  true  that  plaintiff  was  not  guilty  of  any 
intentional  fraud.  It  put  itself,  however,  in  la.  fal^^.  posi- 
tion, which,  as  between  it  and  the  defcp^^ajnf;,  it^was  not  jus- 
tified in  doi^g,  when,  for  the  purpose  of  collecting. thc^.  draft 
from  the  defendant,  it  represented  itself  as  seller  of  the 
fan. 

It  is  manifest  that,  of  the  hypotheses  above  stated,  onl^ 
thti  first  would  open  a  door  of  escape  to  plaintiff  from  the 
defense,  good  against  Hughes,  that  was  set  up  by  defendant,. 

But  the  scope  of  the  authority  of  Pace  to 
2.  peimcipal  and    pledge  the  credit  of  his  principal  wai»  clear- 

aobmt:  an-  *       ^  *  «  .  . 

tfaority  of  ly  restricted  in  the  form  of  the  sight  draft 

agent :  bor-  "^  .      ^ 

rowing  money,    used  by  him.    No  fact  appears  in  the  record 

from  which  the  power  to  borrow  money  on 
the  credit  of  his  principal  could^  be  implied.  Indeed,  it  If; 
well  settled,  as  a  cardinal  rule,  that  the  power  of  an  agent 
to  borrow  money  upon  the  credit  of  his  principal  will  not  be 
readily  implied.  Authority  to  borrow  money  or  to  execute 
negotiable  paper  in  thet  name  of  his  principal  is  regarded  in 
law  as  one  of  the  most  dangerous  powers  which  may  be  con- 
ferred upon  an  agent.  The  granting  of  such  authority  im- 
plies a  special  and  high  degree  of  confidence,  and,  in  the  ab- 
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sence  of  express  proof,  will  not  be  implied,  unless  it  be  a 
necessary  and  inevitable  inference  from  the  very  nature  of 
the  agency  created.  1  Mechem  on  Agency  (2d  Ed.),  Section 
1001. 

If  this  were  an  action  against  Pace  himself,  a  very  dif- 
ferent question  would  be  presented.  But  the  defendant  re- 
jected the  furs,  as  the  purported  benefits,  and  returned  the 
same  hnmediately  to  plaintiff,  with  notice  of  their  rejection. 
Plaintiff  held  its  cause  of  action,  therefore,  subject  to  the 
defense  set  up  by  defendant.  The  finding  of  the  trial  court 
has  the  effect  of  a  verdict,  and  is  well  supported  by  the  evi- 
dence.   We  cannot,  therefore,  interfere  with  it. 

II.  Error  is  assigned  on  adverse  rulings  of  the  court, 
rejecting  certain  testimony  offeraj  by  deposition  on  behalf 
of  plaintiff,  to  the  effect  that  the  usual  custom  in  the  hide 

and  fur  trade  was  for  traveling  agents  to 
8.  AmuLAND        make   payment   by   the  issuance   of   sight 

BBtos:  harm-  r-  .^  ^  o 

jS%^'of '^     drafts  upon  their  principals,  in  precisely  the 
teb&i^  *?ict.     '^**"*  ^'  draft  used  in  this  case.    We  see  no 

occasion  for  the  proof.  If  it  had  been  ad- 
mitted, it  would  add  nothing  to  the  record  which  does  not 
already  appear  ttiere  without  dispute.  Whether  the  form 
of  evidence  wus  objectioiiable,  therefore,  we  need  not  in- 
quire.   The  judgment  below  must  be — Affirmed. 

Wbavsb,  C.  J.,  Prbjston  and  Salingbk,  J  J.,  concur. 


TsDDY  Shba,  Appellee,  v.  Biddlb  Improvbmbnt  Company, 

Appellant 

ETlDBHOB:    DocnmoaUry  Evidence— Book  of  Origliili  Entriee.    A 
1    80-called  loose-leaf  ledger,  showing,  by  timely  entiies,  the  vari" 
ous  Items  of  labor  or  materials  and  the  separate  charges  there- 
for, and  intended,  at  the  time  of  making  up,  to  constitute  the 
permanent  evidence  of  the  charges,  is  admissible  as  a  book  of 
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original  entries,  eyen  though  made  up  from  memorandum  slips, 
which  showed  the  various  items  of  lahor  or  materltis,  without 
charges  attached  thereto,  and  which  were  intendtd  as  tempo- 
rary aids  in  making  up  the  ledger,  and  not  as  permanent  evi- 
dence of  charges. 

BVIDBNOE:    Book  of  Original  Sn«rie»— Tiauly  BnAries.    Brldenoe 

2  reviewed,  and  held  to  show  that  entries  In  books  of  original 
entry  were  timely. 

m 

TBIAL:     Brroneons  Instruction  Eliminated  by  Jury  Findings.    An 

3  erroneous  instruction  is  without  prejudice,  when  it  affirmatively 
appears  that  the  findings  of  the  jury  wholly  eliminate  the 
hypothesis  upon  which  the  erroneous  instruction  was  given.  So 
held  where  the  instruction  was  erroneous  because  not  applicable 
to  the  pleadings,  and  because  wrongly  placing  the  burden  of 
proof. 

Appeal  from  Polk  District  Court. — Oboroi:  A.  Wilson, 

Judge. 

April  6,  1920. 

Action  at  law  to  recover  for  labor  performed  and  ma- 
terial furnished  pursuant  to  a  contract.  The  answer  was, 
in  legal  effect,  a  general  d^ial.  Tiiere  was  a  trial  to  a  jury, 
and  a  verdict  for  the  plaintiff  for  the  full  amount  of  his 
claim.  Judgment  was  rendered  thereon,  and  defendant  ap- 
peals.— Affirmed. 

H,  L.  Bump,  for  appellant. 

(7.  O.  Putnam  and  Judson  C.  Piper,  for  appellee. 

Evans,  J. — At  the  time  of  the  transactions  under  con- 
sideration,  the  plaintiff  was  a  plumber,  engaged  in  business 
for  many  years  in  the  city  of  Des  Moines.  The  defendant 
was  a  corporation,  organised  for  the  purpose  of  acquiring  a 
long-time  lease  on  a  certain  city  property  on  Second  Street 
and  Grand  Avenue  in  Des  Moines.  For  the  purpose  of  Im- 
proving  such  property,  so  as  to  increase  the  rental  value 
thereof,  it  constructed  thereon  14  store  fronts.     Plaintiff 
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was  employed  to  do  the  plumbing.  The  n^otiations  with 
the  plaintiff  were  carried  on  in  advance  of  the  actual  organ- 
ization of  the  defendant  corporation  by  the  individuals  who 
organized  it.  The  contract  was  oral.  It  provided  that  the 
plaintiff  was  to  do  all  the  work  for  the  actual  cost  of  the 
labor,  plus  20  per  cent,  and  to  furnish  all  of  the  material  for 
the  actual  cost  of  the  same,  plus  10  per  cent.  This  feature 
of  the  contract  is  admitted  by  the  defendant's  representa- 
tives, as  witnesses.  They  testified,  however,  that  the 
plaintiff  agreed  that  the  maximum  cost  should  not 
exceed  |1,000,  which  contention  was  denied  by  plaintiff  as  a 
witness.  This  difference  presents  the  only  conflict  in  the 
evidence  at  the  trial.  There  was,  however,  no  admission  of 
any  part  of  plaintiff^s  account,  further  than  that  the  de- 
fendant pleaded  a  payment  of  |700,  which  was  admitted  by 
the  plaintiff. 

Two  errors  are  assigned  by  appellant  as  grounds  of  re- 
versal, and  we  proceed  to  their  consideration. 

I.  The  first  error  relates  to  the  admissibility  in  evi- 
dence of  plaintiff's  books  of  account. 

Plaintiff  aittached  to  bis  petition  an  itemized  statement 

of  all  the  material  furnished  by  him,  including  the  actual 

cost  of  each  item,  and  an  itemized  statement  of  all  the 

labor  performed,  including  the  name  of  the 

1.  Btidbmct:  laborer  and  number  of  hours  of  labor  per- 

eTiSme?:  book     formed  by  him  at  a  stated  time.    In  support 
of  orifiiiai  '  *^*\ 

entrtot.  of  his  petition,  he  put  in  evidence,  over  the 

objection  of  the  defendant,  his  account 
book,  wherein  the  same  itemization  appeared  as  was  set 
forth  in  his  petition.  The  objection  to  the  book  was  that 
the  entries  therein  were  not  original  entries,  and,  therefore, 
it  was  not  a  book  of  original  entries.  This  objection  was 
predicated  upon  the  fact,  testified  to  by  plaintiff,  that  every 
item  of  material  delivered  by  him  upon  the  premises  was 
first  entered  upon  memorandum  slips;   and  also  that  the 
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time  of  each  laborer  was  first  entered  in  hours  upon  memo 
randum  slips,  either  by  the  laborer  or  by  the  plaintiff  him- 
self, who  was  personally  engaged  in  labor  upon  the  job. 
The  argument  is  that  the  memoranda  upon  the  slips  con- 
stituted the  original  entries,  and  that  the  slips  themselves 
were  the  only  admissible  evidence  thereof.  The  plaintiff's 
only  account  book  kept  by  him  was  what  is  called  a  loose- 
leaf  ledger.  He  used  the  slips  for  the  purpose  of  making 
immediate  memoranda  upon  the  ground.  These  memoran- 
da consisted  of  the  items  of  material  and  of  the  hours  of 
time  of  each  laborer.    No  prices  were  written  upon  any  of 

them.    The  plaintiff  was  his  own  bookkeep- 

^'  teok%?ii«iiwi   ®^'    '^^  memoranda  were  made  during  the 

SSS.'  **°*'^    daytime,  in  the  progress  of  the  work.    The 

day's  charges  were  then  made  by  plaintiff 
"that  night,  or  maybe  the  next  night,  and  then  I  do  work 
on  my  books  on  Sundays  or  Saturday  afternoons."  Thie 
was  a  suflSoient  showing  that  the  charges  "were  made  at  or 
near  the  time  of  the  transactions"  therein  entered.  The 
entries  were  all  in  the  handwriting  of  the  plaintiff.  He  tes- 
tified to  their  correctness. 

Section  4623,  Code,  1897,  is  as  follows: 

"Sec.  4623.  Books  of  account  containing  charges  by 
one  party  against  the  other,  made  in  the  ordinary  course  of 
business,  are  receivable  in  evidence  only  under  the  following 
circumstances,  subject  to  all  just  exceptions  as  to  their  cred- 
ibiUty : 

"1.  They  must  show  a  continuous  dealing  with  persons 
generally,  or  several  items  of  charge  at  different  times 
against  the  other  party  in  the  same  book  or  set  of  books ; 

"2.  It  must  be  shown  by  the  party's  oath,  or  otherwise, 
that  they  are  his  books  of  original  entries ; 

"3.  It  must  be  shown  in  like  manner  that  the  charges 
were  made  at  or  near  the  time  of  the  transactions  therein 
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entered,  unless  satisfactory  reasons  appear  for  not  mak- 
ing such  proof; 

"4.  The  charges  must  also  be  verified  by  the  party  or 
clerk,  who  made  the  entries^  to  the  effect  that  they  believe' 
them  just  and  true,  or  a  sufQcient  reason  must  be  given  why 
such  verification  is  not  made.'' 

All  the  requirements  of  this  statute  were  substantially 
met  in  the  showing,  unless  it  be  that  the  existence  of  the 
slips  and  the  memoranda  thereon,  impeached  or  supplanted 
the  account  book  as  a  book  of  originai  entries.  The  argu- 
ment for  appellant  is  that  the  memorandum  slips  were  the 
original  entries,  and  that,  therefore,  there  could  be  no  sub- 
sequent original  entries.  Whether  these  memoranda  con- 
stituted the  originai  entries,  within  the  meaning  of  the 
statute,  depends,  in  part,  upon  whether  they  were  intended 
as  audi  by  the  plaintiff,  when  made.  An  original  entry, 
within  the  meaning  of  the  statute,  is  one  which  is  intended, 
when  made,  to  be  the  permanent  evidence  of  the  charge.  If 
no  memoranda  had  been  made  upon  the  slips,  would  the 
plaintiff's  books  be  better  evidence  than  they  are?  Appel- 
lant's argument  would  make  them  such.  If  the  slips  and 
the  memoranda  thereon  were,  at  the  time  of  their  use, 
intended  only  as  a  temporary  aid  to  the  entering  of  the 
.charges  upon  the  book  of  original  entries,  they  cannot  be 
deemed  thereby  to  supplant  the  book  as  one  of  original  en- 
tries,  nor  to  impair  its  credibility ;  provided,  of  course,  that 
the  entries  in  the  book  were  made  at  or  near  the  time  of 
the*  transactions,  and  by  one  who  had  actual  knowledge  and 
memory  of  the  transaction,  at  the  time  of  the  entry. 

It  will  be  noted,  also,  that  Section  4623  has  reference  to 
entries  of  "charges."  No  prices  were  entered  and  no  "charg- 
es" actually  made  upon  the  memorandum  slips.  The  stat- 
ute also  purports  to  deal,  not  with  mere  "original  entries," 
but  with  '1)Ooks  of  original  entries."  True,  we  have  held 
that  slips  containing  original  entries  may  be  deemed  books 


f 


Apr.  1920]  Shea  v.  Biddlb  Imp.  Co.  957 

of  account,  within  the  meaning  of  the  statute.  Emeny  Auto 
Co.  V.  Meiderhauser,  175  Iowa  220.  But  that  depends,  also, 
as  already  indicated,  upon  whether  they  were  intended  as 
such  when  th^  were  made.  Of  course,  no  book  of  origi- 
nal entries  is  conclusive.  Its  credibility  is  always  open  to 
attack.  Even  though  it  sufficiently  comply  with  Section 
4623  to  be  admissible  in  evidence,  yet  the  actual  method  of 
the  particular  entries  may  be  inquired  into  and  considered 
on  the  question  of  credibility. 

That  the  memoranda  involved  in  this  case  were  in- 
tended as  mere  temporary  aid  in  the  making  of  a  multitude 
of  entries  upon  the  book  of  original  entries,  is  sufficiently 
shown.  We  hold,  therefore,  that  the  book  was  admissible, 
as  one  of  original  entries.  Its  credibility  is  not  otherwis^^ 
assailed.  Nor  are  the  items  appearing  therein  in  any  man- 
ner contradicted.  The  items  are  all  of  such  a  nature  that, 
if  untrue,  they  were  subject  to  contradiction  by  mere  ob- 
servation upon  the  job.  Any  experienced  plumber  could 
invoice  the  items  of  material  entering  into  the  job  done  by 
the  plaintiff. 

II.  The  second  error  complained  of  is  directed  to  In- 
struction No.  2,  given  by  the  court  to  the  jury.  This  was 
as  follows : 

'The  defendant  contends  that  there  was  an  oral  agree- 
ment entered  into  between  the  plaintiff  and  defendant,  by 
virtue  of  which  plaintiff  was  to  furnish  material  and  labor 

for  plumbing  said  buildings,  located  at  or 
3.  tbial:  erro-       near    Second    Street   and   between   Locust 

Deont  Initnic- 

tioB  eumin^ted    Street  and  Qrand  Avenue,  and  that  the  de- 

by  iuTj  find-  ' 

^«^  fendant  was.to  pay  the  plaintiff  the  cost  of 

material  used,  plus  10  per  cent,  and  the  cost 
of  labor,  plus  20  per  cent,  and  that  the  plaintiff  agreed  that, 
in  no  event,  the  total  costs  of  labor  and  material  would  ex- 
ceed the  sum  of  |1,000.  That  the  plaintiff  has  performed 
the  services,  and  that  this  defendant  has  paid  plaintiff  on 
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said  contract  the  sum  of  {700,  leaving  a  balance  yet  due  the 
plaintiff  from  the  defendant  in  the  sum  of  |300.  Now,  as  to 
the  above,  the  burden  of  proof  is  upon  the  defendant  to  es- 
tablish the  same  by  a  preponderance  of  the  evidence,  and  if 
you  find  that  the  defendant  has  so  established  the  above  to 
be  the  agreement  made  between  the  parties,  then  the  plain- 
tiff, under  the  issues,  will  be  entitled  to  a  verdict  at  your 
hands,  on  account  of  material  and  labor  furnished  and  per- 
formed on  account  of  said  contract,  in  the  sum  of  {300." 

It  will  be  noted  from  a  perusal  of  the  foregoing  that 
the  court  lifted  the  burden  of  proof  from  the  plaintiff  to 
prove  his  account.  If  the  jury  should  find  that  he  had 
agreed  upon  a  maximum  cost  of  |1,000,  in  that  event  the 
jury  was  instructed  to  return  a  verdict  for  him  for  {300. 
This  is  the  feature  of  the  instruction  complained  of.  It 
was  manifestly  erroneous.  It  was  doubtless  predicated  up- 
on a  misconception  of  defendant's  pleading. 

What  prejudice  could  the  defendant  have  suffered  there- 
from? If  the  jury  had  found  that  the  plaintiff  did  limit 
his  charges  to  a  maximum  cost  of  {1,000,  and  had  returned 
a  verdict  for  the  plaintiff  for  |300,  the  defendant  would 
have  been  in  a  position  to  complain  of  this  instruction. 

The  total  cost  of  the  job,  as  pleaded  by  plaintiff,  and  as 
his  evidence  tended  to  prove,  was  |2,147,  with  |700  paid 
thereon.  In  the  first  instruction,  the  court  laid  upon  the 
plaintiff  the  full  burden  of  proof  as  to  the  entire  account. 
The  jury  returned  a  verdict  for  fl,447.  They  necessarily 
found  that  there  was  no  agreement  by  plaintiff  for  a  maxi- 
mum cost  of  {1,000.  Such  finding  eliminated  entirely  the 
hypothesis  upon  which  the  jury  was  directed,  by  Instruc- 
tion No.  2,  to  return  a  verdict,  for  {300.  The  error  was, 
therefore,  clearly  without  prejudice.  No  other  errors  are 
presented  for  our  consideration.  The  judgment  below  is, 
accordingly, — A  ffirmed. 

Weavbr,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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State  of   Iowa,   Appellee,   v.   Consolidated    Independent 
School  District  of  Palo  et  al..  Appellants. 

APPBAL  Ain>  BBBOB:     Dissolntloii  of  School  District.    An  appeal 

1  from  an  order  of  court  disBolving  a  school  district  organization 
is  not  triable  de  novo, 

ELECTIONS:    Brasnre  of  Ballot  Mark.    A  ballot  will  be  treated  as 

2  blank  when  the  voting  mark  is  almost  completely  erased. 

m 

APPEAL  AND  BBBOB:     Points  Presentable  by  Nonapp^ant.    An 
8    appellee,  toithout  presentation  of  error  points,  may  show,  if  he 
can,  that  he  was  so  erred  against  as  to  entirely  neutralize  any 
errors  against  appellant.    So  held  in  an  election  contest. 

Appeal  from  Linn  District  Court — Milo  P.  Smith,  Judge. 

April  6,  1920. 

The  trial  court  dissolved  said  district.  The  question  is 
whether,  upon  the  consideration  of  such  ballots  as  were 
legal,  there  was,  in  fact,  a  majority  for  dissolution. — Re- 
versed, 

Vcris  d  Haas,  for  appellants. 

C,  W,  Meek,  Treichier  d  Treichler,  and  E.  A,  Johnson, 
for  appellee. 

Salinobr,  J. — I.    Whether  the  district  has  been  law- 
fully dissolved  can  be  decided  here  only  upon  what  is,  in  a 
sense,  a  recount.     In  making  such  recount,  we  must  pro- 
ceed under  the  following  limitations:    (a) 
^'  iS^  dS?        "^^^  review  is  not  de  novo,     (b)  Where  the 
■ehoof^dirtrict     question  whether  a  mark  constitutes  an  ob- 
jectionable identification  is  a  doubtful  ques- 
tion, the  finding  below  on  that  point  has  the  standing  of  a 
verdict,     (c)  The  successful  party  may,  without  appealing 
or  assigning  errors,  save  the  judgment  by  showing  that  er- 
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rors  were  committed  against  him  below  which,  if  corrected, 
will  make  the  result  reached  below  a  right  result.  Voorhees 
V.  Arnold,  108  Iowa  77.  And  see  Kelso  v.  Wright,  110  Iowa 
560,  at  565;  Royer  v.  King's  Crovm  Plaster  Co.,  147  Iowa 
277,  281;  Eisentrager  v.  Oreat  Northern  R.  Co.,  178  Iowa 
713,  at  720;  Ford  v.  DUley,  174  Iowa  243,  at  247;  Camp- 
hell  V.  Pa/rk,  128  Iowa  181. 

II.  We  have  the  ballots  certified  to  us.  One  ballot  in- 
dicates that,  at  one  time,  a  mark  against  dissolution  was 
made  thereon.    That  mark  is  almost  completely  erased.    We 

think  it  should  not  be  counted  either  way. 
^  _  Eighty -vsix   ballots   were' cast   for  dls- 

2.  Blbctions: 

jomwe  M  bai-    solution.      Appellant    contends    the   court 

should  have  excluded  eight  of  these,  desig- 

nated  in  the  record  as  Exhibits  A,  B,  C,  D, 

E,  O,  H,  and  I.    We  have  examined  these  ballots,  and,  for  a 

reason  presently  to  be  stated,  and,  indeed,  on  the  merits,  we 

will  assume  that  we  are  not  justified  in  interfering  with  the 

finding  made  by  the  trial  court  that  they 

*'  Mooftt  TOinti     should  be  connived.    This  makes  it  unneces- 

noSTp^uiSit '     ^^^  *^  ^^*1  ^^^^  practice  points  urged  by 

appellee.  So  far,  the  tally  for  dissoltition 
stands  86.  Exhibits  4-c  and'4-d  are  2  ballots  cast  against 
dissolution  which  the  court  rejected  for  having  objection-  ' 
able  identification  marks.  We  are  constrained  to  hold  that 
theae  2  ballots  are  no  more  objectionable  on  that  score  than 
several  of  the  8  which  the  court  counted.  And  we  hold  that, 
under  Voorhees  v.  Arnold,  108  Iowa  77,  we  must  count  these 
2  ballots,  on  the  merits.  With  90  others  cast  against  dis- 
solution, the  tally  against  dissolution  then  stands  at  92. 
If,  then,  the  judgment  that  the  district  has  been  dissolved 
may  stand,  the  warrant  for  sustaining  the  same  must  be 
found  in  something  not  yet  spoken  to. 

The  appellee  concedes  that  86^  votes  are  the  maximum 
cast  in  favor  of  dissolution.    Appellant  contends  that  the 
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a  « 

ft 

vote  of  Martin  G.  Clark  should  have  been  deducted.  II  we 
hold  against  this  contention,  the  vote  for  dissolution  re- 
mains 86.  We  have  found  that,  on  the  face  of  the  returns, 
the  vote  against  dissolution  totaled  92.  The  appellee  con- 
tends the  court  rightly  excluded  the  following  ballots,  cast 
against  dissolution:  Schnell,  Bears,  Ed.  Kreutzer,  Wil- 
liam Kreutzer,  John  Henry  Kreutzer,  and  J.  J.  Kocher. 
Suppose  we  held  there  was  no  error  in  rejecting  these  bal- 
lots. That  would  make  the  total  against  dissolution  86. 
Having  now  assumed  that  every  challenge  made  by  appel- 
lants, either  as  to  reception  or  exclusion,  is  not  well  taken, 
yet  the  vote  is  a  tie.  It  follows  the  trial  court  erred  in  hold- 
ing that  the  district  had  been  dissolved  by  the  vote  at  the 
election,  and  its  judgment  must,  therefore,  be  reversed. — 
Reversed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


J.  J.  Thomas,  Appellee,  v.  Frank  Williams,  Appellant, 

et  al.,  Appellees. 

OOKTBAOTS:     Certainly— '*Eqnal   Share."     Contract   relative  to 

1  the  sale  of  land  by  parenta  to  a  son  construed,  and  held  that 
a  clause,  "after  our  day  each  one  gets  equal  share,"  referred 
to  all  grantor's  children,  and  not  to  three  children  only. 

CX)NTBAOTS:     Oonsideration.    An  agreement  by  a  vendee  to  pay 

2  an  existing  mortgage  on  the  land,  "as  part  of  the  consideration," 
very  definitely  points  to  the  conclusion  that  payment  of  such 
mortgage  works  a  pajrment  pro  tanto  of  the  purchase  price. 

00NTBA0T8:     Understanding  of  Parties.     What  the  direct  bene- 

3  flciaries  of  an  ambiguous  contract  understood  it  to  mean  is 
persuasive  on  the  issue  of  construction. 

a 
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Appeal  from  Montgomery  DistfHct  Court. — J.  B.  Rockapbi.- 

LOW,  Judge. 

April  6,  1920. 
Orioinallt,  this  was  an  action  of  partition.  Later,  it 
became,  in  fact,  an  action  to  construe  a  contract,  and  to 
determine  the  ultimate  rights  of  the  parties  thereunder. 
The  decree  construed  the  contract  in  accord  with  plaintiff's 
contention,  and  the  defendants  have  appealed. — Reversed. 

Paid  W.  Richards,  for  appellant. 

W,  0.  Ratcliff  and  Oeorge  W.  Thomas,  for  appellee. 

Evans,  J. — The  controveri^,  in  its  final  form,  involves 
the  distribution  of  the  proceeds  of  the  sale  of  a  farm  of  160 
acres.     David  J.  Williams,  the  owner  of  the  farm,  and 

Sarah,  his  wife,  executed  a  contract  of  sale 

1.  CoifTiACTa:         of  said  farm  to  their  son,  Frank  Williams. 

"equal  tbara."     Provision  was  made  therein  for  annual  paj^- 

ments  to  be  made  to  the  grantor  and  wife 
during  their  lives,  and  for  a  distribution  of  the  purchase 
price  thereafter.  The  proposed  contract,  as  first  drafted, 
was  materially  changed  by  interlineation  and  erasures, 
which  rendered  the  contract,  as  executed,  ambiguous,  at 
least,  in  some  respects,  if  not  quite  uncertain.  The  follow- 
ing is  a  photographic  copy  of  the  contract,  as  executed : 


Thomas  r.  Williams. 


The  contract  was  executed  aometime  in  1908,  The 
children  of  DRvid  Williams  and  wife  consisted  of  three 
daughters  and  one  son,  as  follows:  Anna  (Mrs.  Edwards) ; 
Minnie  (Mrs.  Davis),  Alice  {Mrs.  Thomas),  and  Frank. 
The  fact  of  the  execution  of  the  contract  was  known  to  all 
members  of  the  family,  and  never  complained  of  b;  anv. 
Prank  was  in  poaeession  of  the  farm,  as  a  renter,  at  the 
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time  of  the  execution  of  the  contract,  and  for  some  time 
before.  He  went  into  possession  thereof,  pursuant  to  the 
contract,  January  1,  1909.  David  died  in  December,  1910. 
His  wife,  Sarah,  survived  him  and  still  survives,  and  is  a 
party  herein.  Sometime  after  the  execution  of  the  contract, 
a  judgment  was  entered  against  David  J.  Williams  in  Mills 
County  for  approximately  f3,500.  In  1911,  a  transcnpt  of 
this  judgment  was  filed  in  Montgomery  County,  where  the 
farm  in  question  is  located.  Though  the  contract  recites 
that  a  warranty  deed  has  been  executed  and  deposited  for 
the  purpose  of  delivery  to  Frank,  upon  his  performance  of 
the  conditions  of  the  contract,  yet  none  was,  in  fact,  ex- 
ecuted during  the  lifetime  of  David.  After  his  death,  how- 
ever, the  three  sisters  and  the  mother  all  executed  deeds  to 
Frank,  in  recognition  of  the  contract  and  in  purported  per- 
formance thereof.  \  The  only  consideration  exacted  for  such 
deeds  was  the  future  performance  of  the  contract  by  Frank 
according  to  the  terms  thereof.  In  1913,  Alice  (Mrs.  Thom- 
as) died,  leaving  her  husband  surviving,  and  two  minor 
children.  Her  surviving  husband  is  plaintiff  herein.  The 
defendant  Frank  Williams  paid  the  |3,500  judgment  Hia 
right  to  contribution"  therefor  to  the  extent  of  one  fourth 
thereof  from  each  of  his  sisters  is  not  disputed.  The  dis- 
puted contention  of  plaintiff  is  stated  as  follows : 

"(1)  The  15,000  mortgage  was  not  to  be  deducted  from 
the  purchase  price  of  |14,400,  which  is  f 90  per  acre  for  160 
acres,  but  was  assumed  by  the  appellant,  and  to  be  paid  by 
him  in  excess  of  the  purchase  price  of  |90  per  acre. 

"(2)  The  three  daughters  only,  and  not  the  four  chil- 
dren, were  to  share  in  the  |90  per  acre." 

These  propositions  are  both  resisted  by  the  defendant 
Frank  Williams,  his  contention  being: 

(1)  That  |90  per  acre  was  the  full  amount  of  the  pur- 
chase price  agreed  on  as  a  consideration ;  that  he  assumed 
the  |5,000  mortgage  ^'as  part  of  consideration;"    that  the 


^ 
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payment  of  such  mortgage  amounted  to  a  payment  pro 
tanto  of  the  agreed  price. 

(2)  That  the  clause  of  the  written  interlineation,  ^'aft- 
er our  day  each  one  gets  equal  share,"  relates  to  the  dis- 
tribution of  the  remaining  proceeds  of  the  purchase  price 
among  the  children  of  the  grantors;  and  that  the  words 
"each  one"  refer  to  the  four  children,  and  not  to  three. 

The  decree  of  the  trial  court  sustained  both  of  the  prop- 
ositions contended  for  by  plaintiflF.  We  turn,  therefore,  to 
a  construction  of  the  contract.  It  is  made  to  appear  that, 
prior  to  the  execution  of  the  contract,  someone  had  drafted 
a  typewritten  form  for  them.  This  proved  to  be  unsatis- 
factory, in  that  it  did  not  express  the  purpose  or  wish  of 
the  grantors.  They  undertook,  however,  to  utilize  such 
drafted  form  in  part  by  making  erasures  thereon,  and  in- 
serting a*  written  interlineation  therein.  This  interlinea- 
tion introduced  certainty  into  the  contract  in  one  respect 
and  uncertainty  in  another.  It  did  fix  definitely  the  price 
of  the  land  which  was  to  be  taken  as  the  basis  of  com- 
putation. The  words  ''each  one,"  as  descriptive  of  the 
beneficiaries  of  the  distribution,  involve  uncertainty  in  their 
application.  Whether  the  uncertainty  is  such  as  to  render 
the  use  of  the  term  and  its  clause  ineffective  for  any  pur- 
pose, or  whether  it  should  be  deemed  such  an  ambiguity  as 
may  be  aided  and  explained  by  extraneous  evidence,  might 
be  an  interesting  question  to  consider.  The  conclusion 
which  we  reach  renders  it  unnecessary  that  we  should  make 
the  differentiation.  If  the  clause  ''each  one  gets  equal 
share"  is  to  be  deemed  so  uncertain  as  to  be  wholly  inef- 
fective, then  there  is  no  provision  in  the  contract  for  the 
distribution  of  the  purchase  prica  It  would,  therefore,  fall 
into  the  estate  of  the  intestate  decedent.  The  four  chil- 
dren, as  the  only  heirs,  would  become  equal  beneficiaries 
thereof.  On  the  other  hand,  if  such  clause,  in  the  light  of 
the    surrounding    circumstances    attending   the   contract, 
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presents  such  ambiguity  as  opens  the  door  to  extraneous 
evidence,  then  the  same  result  must  be  reached.  As  will 
be  noted  later,  the  extraneous  evidence  introduced  shows 
that  the  words  ^^each  one''  had  reference  to  all  the  heirs  of 
the  grantors,  being  their  four  children. 

As  an  aid  to  the  construction  of  the  contract  as  execut- 
ed, we  may  look  first  to  the  drafted  typewritten  form,  as 
originally  drawn.  We  note  first  that  it  omitted  to  state 
the  purchase  price.  It  furnished,  therefore,  no  basis  of  com- 
I  putation  for  the  purpose  of  a  division.  It  did  fix  specific 
amounts  to  be  paid  to  each'  of  the  three  sisters.  Assum- 
ing that  the  actual  value  of  the  land  was  |90  per  acre,  as 
the  undisputed  evidence  in  this  record  shows  it  to  have 
been,  then  the  practical  result  of  the  contract,  if  it  had  been 
executed  in  the  drafted  form,  would  have  been  to  require 
Frank  to  pay  to  his  sisters  |7,500,  and  no  more,  and  to 
permit  him  to  retain  for  himself  a  balance  of  |1,900  over 
and  above  the  |5,000  mortgage.  Treating  such  proceeds  of 
the  sale  as  the  total  estate  of  the  decedent,  Frank  would 
be  a  beneficiary  in  such  estate  to  the  extent  of  $1,900; 
whereas  one  of  his  sisters  would  receive  |1,500,  and  the 
other  two  would  receive  |3,000  each.  This  is  the  basis  of 
tiie  contention  of  appellant  that  the  intent  of  the  gran- 
tors by  the  interlineation  was  to  make  all  their  children 
equal  beneficiaries  in  their  estate.  The  argument  for  ap- 
pellee is  that  the  words  "each  one"  should  be  construed  a? 
referring  to  the  three  daughters,  because  their  names  still 
remain  in  the  contract,  unerased.  And  yet,  they  are  com- 
pletely detached  from  all  that  precedes  and  from  all  that 
follows.  The  erasure  began  with  the  words,  "persons  the 
amounts,"  and  ended  with  the  words,  "Three  Thousand 
Dollars."  There  is  a  line  drawn  partially  through  one  of 
the  names.  They  are  also  included  in  parentheses.  Wheth- 
er this  was  for  the  purpose  of  cutting-them  out  or  of  keep- 
ing them  in  is  a  matter  of  mere  surmise.    They  form  no  part 
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of  any  sentence  or  statement  in  the  contract,  as  executed. 
Thej  are  disconnected  from  any  predicate,  and  are  them- 
selves neither  subject  nor  object  of  any  verb.  If  the  words 
^'each  one"  should  be  construed  to  refer  to  persons  whose 
names  appear  in  some  form  in  the  contract,  the  fact  remains  . 
that  the  names  of  the  four  children  appear  therein.  The 
contract,  however,  does  not  disclose  that  the  persons  so 
named  are  the  children  of  the  grantors.  This  fact  is  made 
to  appear  only  by  extraneous  evidence.  In  the  final  form 
of  the  contract,  as  executed,  we  obser\*e  no  reason  for  say- 
ing that  the  words  "each  one''  should  refer  to  three  of  the 
children,  rather  than  to  four. 

On  the  question  whether  Frank  assumed  the  {5,000 
mortgage,  in  addition  to  the  contract  price,  the  language 
of  the  contract  is  definite  and  certain.     He  assumed  the 

same  "as  part  of  consideration  above  stat- 

*'  SSnSdeniSoB       ^'^     '^^^  ^^^^  consideration  above  stated 

is  the  written  interlineation:  "Prank  Wil- 
liams is  to  have  the  land  at  |90.00  an  acre." 

-  The  construction  of  the  contract  here  foreshadowed  is 
strongly  sustained  by  the  extraneous  evidence  introduced. 
The  widow,  Sarah,  and  the  daughters,  Anna  and  Minnie. 

were  made  parties  defendant.    They  appear- 

8.  ^9^J^^'         ed  in  person,  but  filed  no  pleading.    Each 

of  parties.  of  them  was  examined  as  a  witness  on  be» 

half  of  the  defendant  Frank.  They  had  all 
understood  the  contract  in  accordance  with  the  construction 
contended  for  by  Frank.  It  was  Mrs.  Williams  who  made 
the  erasures  and  the  interlineation  in  the  contract.  She 
testified  that  "each  one"  in  such  interlineation  referred  to 
the  four  children.  She  testified,  also,  that  the  actual  value 
of  the  land  was  |90  an  acre,  and  that  such  was  the  price  at 
which  her  husband  was  holding  it  before  it  was  oflfered  to 
Frank.  This  testimony  as  to  actual  value  is  not  disputed. 
Minnie  testified  as  follows: 
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''I  first  saw  the  agreement  today,  but  my  mother  has 
told  me  about  it,  before  my  father's  death.  She  told  me 
they  had  sold  the  farm  at  |90  an  acre  to  Frank,  and  it  was 
equally  divided  among  the  four  of  us.  *  *  *  It  was  my 
understanding  that  I  should  receive  what  would  be  due  me 
under  the  contract,  Exhibit  2,  after  taking  out  the  mort- 
gage and  the  judgment  that  had  been  paid.  The  judgment 
and  mortgage  should  be  deducted,  and  then  the  balance  dis- 
tributed at  |90  per  acre  according  to  contract,  Exhibit  2.'* 

The  foregoing  was,  in  substance,  the  understanding  of 
the  entire  family,  including  Alice,  who  later  died. 

Upon  the  whole  record,  we  readily  reach  the  following 
conclusion : 

1.  That  |90  per  acre  was  the  actual  value  of  the  land, 
and  was  the  full  consideration  contracted  for. 

2.  That  the  |5,000  mortgage  was  assumed  as  a  part  of 
such  consideration. 

3.  That  the  remainder  of  the  proceeds  constituted  what 
would  have  been  the  estate  of  decedent. 

4.  That  such  proceeds  were  necessarily  subject  to  the 
|S,500  judgment  against  the  decedent. 

3.  That  the  true  intent  of  the  contract  was  to  distribute 
the  net  proceeds  of  the  estate,  after  the  death  of  the  surviv- 
ing grantor,  to  the  four  children,  as  all  the  heirs  of  the 
grantor. 

'  Decree  will  be  ordered  accordingly,  and  the  decree  en- 
tered below  will  be — Reversed. 

Wbavbr,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


L.  E.  Tramp,  Appellee,  v.  Evans  Marqubsbn,  Appellant. 

CORPORATIONS:  Illegal  Stock  Sab8crii»tion.  A  stock  subscrip- 
tion, violative  of  a  statute,  in  that  the  purchase  price  was 
fixed  at  less  than  par  value,  is  non-enforcible. 
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Appeal  from  Audubon  District  Court. — E.  B.  Woodbuff, 

Judge. 

April  6,  1920. 

Suit  to  recover  on  a  contract  of  subscription  for  cor- 
porate stock,  the  plaintiff  being  the  assignee  of  the  corpora- 
tion. The  defendant  refused  to  take  the  stock,  and  refused 
to  pay  therefor.  His  principal  defense  is  that  the  contract 
of  subscription  was  violative  of  our  statute  and  void.  The 
trial  court  held,  in  substance,  that  such  statutory  provisions 
were  for  the  public  benefit  only,  and  were  not  available  to 
a  party  to  the  transaction,  as  a  defense  against  the  per- 
formance of  his  contract.  Judgment  was  accordingly  en- 
tered for  the  plaintiff,  and  defendant  appeals. — Reversed, 

Graham  d  Oraham  and  E.  M.  Willardy  for  appellant. 

H.  M.  Boonnan  and  Mantz  &  White,  for  appellee. 

Evans,  J. — I.  The  plainti£^as  the  owner  of  a  brick 
and  tile  plant,  located  at  Audubon.  For  the  purpose  of  dis- 
posing of  the  same,  he  and  defendant  and  others  organized 
a  corporation,  for  the  purpose  of  taking  over  said  tile  plant. 
The  plaintiff  had  put  a  price  thereon  of  |20,000.  The  capi- 
tal stock  of  the  corporation  was  fixed  at  |100,000,  divided 
into  1,000  shares,  of  a  par  value  of  flOO  each.  Both  plain- 
tiff and  defendant  were  more  or  less  active  in  the  promotion 
of  the  company.  Tne  contract  of  subscription  with  the  de- 
fendant provided  for  the  delivery  of  30  shares  to  him  for 
a  subscription  price  of  |2,000.  The  plaintiff  became  the  as- 
signee of  the  subscription  contract.  The  illegality  urged  by 
defendant  as  his  defense  is  that  the  subscription  price  was 
fixed  at  less  than  par  value,  in  violation  of  law,  and  that  the 
contract  was  not,  therefore,  enforcible. 

The  particular  sections  of  our  statute  which  bear  upon 
the  question  include  the  following: 
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^'Sec.  1641-b.  That  from  and  after  the  passage  of  this 
act  no  corporation  organized  under  the  laws  of  the  state  of 
lowa^  except  building  and  loan  associations  aa  defined  and 
provided  for  in  Chapter  13,  Title  IX  of  the  Code,  shall  issue 
any  capital  stock  or  any  certificate  or  certificates  of  shares 
of  capital  stock,  or  any  substitute  therefor,  until  the  cor; 
poration  has  received  the  par  value  thereof.    •    ♦    •  " 

"Sec.  1641-d.  ♦  •  •  The  capital  stock  of  any  cor- 
poration issued  in  violation  of  the  terms  and  provisions 
hereof  shall  be  void,  and  in  a  suit  brought  by  the  attorney- 
general  on  behalf  of  the  state  of  Iowa  in  any  court  having 
jurisdiction,  a  decree  of  cancellation  shall  be  entered ;  and 
if  the  corporation  has  received  any  money  or  thing  of  value 
for  the  said  stock,  such  money'or  thing  of  value  shall  be  re- 
turned to  the  individual,  firm,  company  or  corporation  from 
whom  it  was  received,  and  if  represented  by  labor  or  other 
service  of  intangible  nature,  the  value  thereof  shall  con- 
stitute a  claim  against  the  corporation  issuing  stock  in  ex- 
change therefor.'^ 

"Sec.  1641-f.  Any  oflScer,  agent,  or  representative  of  a 
corporation  who  violates  any  of  the  provisions  hereof  shall, 
upon  conyiction,  be  fined  not  less  than  |200  nor  more  than 
|1,000,  and  be  imprisoned  in  the  county  jail  for  not  less 
than  30  days  nor  more  than  6  months.'' 

If  the  foregoing  statutes  are  to  be  deemed  applicable, 
they  are  quite  controlling  of  the  question  raised.  Because 
of  these  sections,  no  one  connected  with  the  corporation 
could  have  authority  to  contract  for  the  sale  of  its  stock  at 
less  than  par  value.  Manifestly,  therefore,  the  defendant,  as 
a  stock  subscriber,  could  never  have  enforced  specific  per- 
formance of  the  subscription  contract.  It  would  seem  to 
follow,  of  logical  necessity,  that,  if  he  could  not  l^lly  en- 
force it,  he  could,  at  least,  abandon  it.  As  a  basis  for  his 
action,  the  plaintiff,  as  assignee,  pleaded  that  he  had  caused 
tender  of  the  stock  to  be  made  to  defendant  before  suit  and 
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a  demand  of  the  contract  price.  If  no  one  could  have  au- 
thority to  make  such  a  contract  for  the  corporation^  how 
could  authority  be  had  to  tender  performance  of  such  a 
contract?  What  authority  could  anyone  haye  to  deliver,  on 
behalf  of  the  corporation,  its  stock  at  lees  than  par  value? 
These  queries  are  only  steps  in  the  reasoning.  They  lead 
irresistibly  to  the  final  conclusion,  not  only  that  the  defend- 
ant 'could  not  enforce  the  subscription  contract,  but  that 
the  same  was  not  enforcible  against  him,  either  by  the  cor- ' 
poration  or  by  its  assignee.  As  between  plaintiff  and  de- 
fendant, they  were  both  promoters  and  parttoeps  criminis. 
The  law  simply  leaves  them  where  they  left  themselves. 
Sherman  v.  Smith,  185  Iowa  664;  Thronaon  v.  Universal 
Mfg.  Co.,  164  Wis.  44  (159  N.  W.  575) ;  Lee  v.  Cameron, 
(Okla.)  169  Pac.  17;  Mmge  v.  Clark,  190  Ala.  388  (67  So. 
510). 

Assuming,  therefore,  that  the  rights  of  the  parties  are 
governed  by  the  ^sections  of  the  statute  above  quoted,  we 
are  very  clear  that  the  contract  sued  on  is  not  enforcibl^ 
by  either  party  thereto. 

II.  The  sections  of  the  statute  which  we  have  above 
quoted  are,  in  terms,  applicable  to  corporations  organized 
under  the  laws  of  this  state.  The  corporation  under  con- 
sideration, though  organized  in  this  state,  and  for  the  pur« 
pose  of  doing  business  at  Audubon  in  this  state,  was  or- 
ganized, nevertheless,  under  the  statutes  of  South  Dakota. 
Neither  party  proved  or  pleaded  the  statutes  of  that  state. 
Each  claims  in  argument  that  the  presumption  must  obtain 
that  the  statutes  of  the  two  states  are  alike,  as  regards  the 
question  at  issue.  We  shall,  therefore,  so  assume.  Applica- 
tion for  permit  to  do  business  in  tMs  state  was  made  to 
and  granted  by  the  secretai-y  of  state,  under  the  provisions 
of  Code  Section  1637  et  seq.  The  application  for  permit 
was  in  the  form  of  a  resolution,  and,  pursuant  to  Section 
163T,  contained  the  following  proviso: 
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''It  being  understood  and  hereby  agreed  that  the  certifi- 
cate or  permit,  when  iasued,  shall  be  subject  to  and  subject 
this  company  to  all  the  provisions  of  the  statutes  of  Iowa, 
relating  to  organisation  for  pecuniaiy  proflf 

The  permit  granted  contained  the  same  proYiso. 

Whether  we  regard  the  legality  of  the  contract  as  one 
to  be  determined  under  the  statutes  of  South  Dakota,  or 
under  our  own  like  statutes,  the  fact  remains  that  the  sub- 
scription contract  entered  into  was  illegal  and  void,  under 
the  statutes  of  both  states. 

The  judgment  below  must,  accordingly,  be — Revened. 

Wbavbr,  G.  J.,  Prbston  and  Salinobr,  JJ.,  concur. 


Swan  J.  Welandbb  et  al.,  Appellees,  y.  E.  H.  Hoyt, 
Treasurer  of  the  State  of  Iowa,  Appellant. 

TAXATION:    Tax  Accmes  on  Death  of  Decadent-^^Effeet  of  8al»o- 

1  qiMnt  Ttoaty.  The  right  of  the  state  to  a  collateral  Inheritance 
tax  accrues, — ^becomea  veated, — and  the  lien  therefor  attaches, 
immediately  upon  the  death  of  decedent,  even  though*  by  grace 
of  statute,  the  remainderman  may  defer  the  apprals^,  compu- 
tation, and  actual  payment  until  a  day  subsequent  to  his  day 
of  actual  enjoyment  Such  accrued  right  may  not  be  affected 
by  the  subsequent  adoption  of  a  treaty  giving  foreign  bene- 
ficiaries the  rights  possessed  by  citizens  of  the  United  States. 

TAXATION:    OoUateral  Inheritance  Tax— Instant  or  Deferred  Pay- 

2  ment.  A  remainderman,  charged  with  a  collateral  inheritance 
tax,  may  exercise  either  of  two  altematlve  rights  in  the  pay- 
ment of  the  tax,  viz.:  (1)  He  may,  immediately  upon  the 
death  of  decedent  or  later,  cause  the  property  to  be  appraised, 
and  pay  on  the  then  value;  or  (2)  he  may  defer  appraisal 
until  he  passes  into  actual  enjoyment  of  the  property,  and  pay 
on  the  then  value. 


I 
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Appeal  from  Montgomery  District  Court. — E.  B.  Woodeuff, 

Judge. 

April  6;  1920. 

Action  against  the  treasurer  of  state  to  recover  an 
excess  charge  made  and  collected  upon  a  collateral  inher- 
itance or  devise.  The  action  is  prosecuted  under  the  pro- 
vision of  Section  148a-a43,  Code  Supplement,  1913.  The 
trial  court  entered  judgment  for  the  excess,  and  the  defend- 
ant has  appealed. — Reversed. 

H.  M.  Havner,  Attorney  General,  B.  J.  Pouoers,  Assist- 
ant Attorney  General,  and  Paul  W.  Richards^  County  At- 
torney, for  appellant. 

Ralph  Pringle,  for  appellees. 

Evans,  J. — The  estate  involved  is  that  of  Nels  Johnson, 
in  Montgomery  County.  The  decedent  died  testate,  in  1905. 
By  his  will,  he  gave  to  his  surviving  widow  a  life  estate  in 

all  his  real  estate,  and  one  undivided  half 

1.  TAZA9X0M :  tu    of  the  remainder  to  his  own  legal  heirs,  and 

dSV:  Sect%     *^^  other  undivided  half  thereof  to  the  legal 

g2Jgw«»*  heirs  of  his  widow.    Only  the  interest  of 

the  legal  heirs  of  Nels  Johnson  is  involved 
herein.  The  surviving  widow  died  in  1912,  whereby  the 
remaindermen  came  into  full  enjoyment  of  th^r  estate. 
Thereupon,  the  tax  appraisers  appraised  the  real  estate  at 
its  then  market  value,  and  a  tax  thereon  was  exacted  at  the 
statutorjr  rate.  The  l^al  heirs  of  Nels  Johnson  were  19 
in  number.  They  were  and  are  subjects  of  Sweden.  Of 
these  19  heirs,  2  were  related  to  the  decedent  as  brother 
and  sister.  The  other  17  heirs  were  more  distantly  related. 
Pursuant  to  our  statute,  the  state  treasurer  exacted  a  tax  of 
10  per  cent  on  the  respective  shares  of  the  brother  and 
sister,  and  of  20  per  cent  on  the  other  shares.    The  excess 
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claimed  is  the  amount  over  and  above  5  per  cent  upon  eadi 
share.  This  claim  is  predicated  upon  the  terms  of  the 
treaty  between  the  United  States  and  the  Kingdom  of 
Sweden^  which  was  duly  ratified  and  promulgated  in  Au- 
gust, 1911.  There  is  no  dispute  of  fact  in  the  case.  The 
amount  of  the  excess  is  not  in  dispute^  if  excess  there  be. 
The  issue  between  the  parties  is  wholly  one  of  law,  and  is  a 
narrow  one.  That  the  treaty  is  the  paramount  law  is  rec- 
ognized by  both  parties.  It  is  conceded  that  the  state  may 
not  exact  or  assert  a  greater  rate  of  tax  than  is  permitted 
by  said  treaty.  It  is  also  conceded  that  the  treaty  does 
not  operate  retroactively.  The  specific  question  is: 
When  did  the  liability  of  the  devisees  and  their  res- 
pective estates  to  the  state  for  the  inheritance  tax 
first  attach  or  accrue?  Concededly,  such  liability  ac- 
crued either  at  a  time  prior  to  August,  1911,  or  else  it  did 
not  accrue  until  the  death  of  the  life  tenant,  in  1912.  If 
the  former,  it  antedated  the  treaty,  and  is  not  affected  by 
its  subsequent  adoption.  If  the  latter,  the  provisions  of 
the  treaty  are  controlling.  Under  these  provisions,  no 
greater  tax  may  be  exacted  from  subjects  of  Sweden  than 
is  exacted  from  citizens  of  the  United  States. 

In  Prevost  p.  Orenea$M,  Treas.,  60  U.  S.  1  (15  L.  Ed. 
572) ,  a  kindred  question  came  before  the  Supreme  Court  of 
the  United  States.  In  that  case,  a  statutory  inheritance, 
tax  had  been  collected  by  the  state  of  Louisiana.  In  the 
absence  of  heirs,  the  entire  estate  passed  into  the  possession 
of  the  surviving  widow.  No  heir  of  the  decedent  appeared 
until  after  the  death  of  such  widow.  In  the  meantime,  a 
treaty  with  France  had  come  into  effect,  under  which  the 
collateral  heir  claimed  exemption  from  the  tax.  It  was  held 
that,  under  the  statute  of  Louisiana  in  force  at  the  time  of 
the  death  of  the  decedent,  the  right  of  the  state  to  the  tax  ac- 
crued, even  though  no  effort  had  been  made  to  collect  the 
same.    It  was  held  that  the  treaty  was  not  applicable. 
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In  Clapp  V.  Masoitf  94  U.  S.  589,  an  analogous  question 
came  before  the  same  court.  That  case  involved  a  construc- 
tion of  the  Collateral  Inheritance  Tax  Act  of  Congress  of 
June  80,  1864.  The  estate  of  the  decedent  passed  first  to  a 
life  tenant,  who  was  exempt  from  such  inheritance  tax^  and 
the  remainder  to  a  devisee  who  was  not  exempt  Before  the 
death  of  the  life  tenant,  this  act  of  Congress  was  repealed. 
The  question  was  whether  the  repeal  of  the  act  relieved  the 
remainderman  from  any  liability  for  the  tax  after  the 
death  of  the  life  tenant.    The  act  in  question  provided: 

'^That  such  tax  or  duty  shall  be  due  and  payable  when- 
ever the  party  on  whose  distributive  share  of  an  estate  the 
tax  is  charged  shall  be  entitled  to  the  possession  or  enjoy- 
ment thereof." 

Construing  the  act,  it  was  held  that  no  right  to  tax 
accrued  thereunder  until  after  the  death  of  the  life  tenant, 
when  the  tax  should  become  payahle,  and  that  the  repeal 
of  the  act  before  the  death  of  the  life  tenant,  terminated 
the  right  of  the  Federal  government  to  exact  the  tax  there- 
after. Of  these  two  cases,  the  appellant  builds  upon  the 
first,  and  the  appellee  upon  the  second.  These  two  cases 
and  the  distinction  between  them  illusitrate  how  narrow 
the  controlling  question  is  herein. 

Whether  the  treaty  is  applicable,  therefore,  is  to  be  de- 
termined by  the  proper  construction  of  the  Iowa  statute  in 
force  prior  to  August,  1911.    If  it  be  true  that,  under  a 

fair  construction  of  this  statute,  a  liability 
2.  Taxation  :  for  the  tax  attached  as  a  lien  upon  the  de- 

collateral  in-  ^ 

tosSS^r^de-'     vised  estate  immediately  upon  the  death  of 
^^  ^y-         the  decedent,  then  the  tax  was  asserted  and, 

in  l^al  sense,  exacted  at  that  time,  even 
though  grace  of  time  was  allowed  until  after  the  death  of 
the  life  tenant  for  the  actual  payment  of  same.  It  may  well 
be  presumed  that  the  taji  accrues  only  when  it  becomes  pay- 
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able^  nnlesS;  by  fair  construction  of  the  statute,  it  affirm- 
atively appears  otherwise.  This  was  the  presumption  fol- 
lowed in  Cldpp  V.  Mason,  supra.  But  the  decisive  question, 
nevertheless,  is,  When  did  the  liability  for  the  tax  aooruef 
£ind  not,  When  did  it  become  payable?  So  far  as  material 
for  our  consideration,  our  present  statute  was  enacted  prior 
to  August,  1911,  and  we  turn  thereto.  The  following  ex- 
cerpts will  serve  as  sufSdent  basis  for  our  discussion: 

''Sec.  1481-a.    The    estates    of   all   deceased   persons, 
•    *    *    which  shall  pass  by  will  or  by  the  statutes  of  in- 
heritance of  this  or  any  other  state  or  country,  or  by  deed, 
grant,  sale,  gift,  or  transfer  made  in  contemplation  of  the 
death  of  the  donor,  or  made  or  intended  to  take  effect  in  pos- 
session or  enjoyment  after  the  death  of  the  grantor  or  donor, 
to  any  person,  or  for  any  use  in  trust  or  ^otherwise,  other 
than  to  or  for  the  use  of  persons,  or  uses  exempt  by  this 
act  shall  be  subject  to  a  tax    •    ♦    ♦    Any  person  bene- 
ficially entitled  to  any  property  or  interest  therein  because 
of  any  such  gift,  legacy,  devise,  annuity,  transfer  or  inher- 
itance, and  all  administrators,  executors,  referees  and  trus- 
tees, and  any  such  grantee  under  a  conveyance,  and  any  such 
donee  under  a  gift,  and  any  such  l^atee,  annuitant,  dev- 
isee, heir  or  beneficiary,  shall  be  respectively  liable  for  all 
such  taxes  to  be  paid  by  them  respectively.    The  tax  afore- 
said shall  be  for  the  use  of  the  state,  shall  accrue  at  the 
death  of  the  decedent  ovmcr,  and  shall  be  paid  to  the  treas- 
urer of  state  within  eighteen  months  thereafter,  except  when 
otherwise  provided  in  this  act,  and  shall  be  and  remain  a 
legul  charge   against   and   a  lien  upon  such  estate,   and 
any  and  all  of  the  property  thereof  from  the  death  of  the 
decedent  owner  until  paid.    Real  estate  sold  under  order 
of  court  shall  be  released  from  the  lien  imposed  by  this  act 
and  the  lien  shall  attach  to  the  proceeds  of  such  sale,  pro- 
vided that  prior  to  the  approval  of  such  sale  there  shall  have 
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been  given  by  the  person  making  such  sale  a  good  and  suf- 
ficient bond  conditioned  to  secure  the  payment  of  all  tax 
secured  by  the  lien  so  released.  This  provision  shall  not 
be  construed  to  relieve  from  personal  liability  any  person 
owing  such  tax  or  whose  duty  it  is  to  collect  and  pay 
suc^  tax  to  the  treasurer  of  state. 

^'^Sec.  1481-a5.  Whenever  it  appears  that  an  estate 
ay  property  or  interest  therein  is  or  may  be  subject  to 
:az  imposed  by  this  act,  the  clerk  shall  issue  a  commis- 
sioiv^to  the  appraisers,  who  shall  fix  a  time  and  place  for 
appraisement,  except  that  if  the  only  interest  that  is  sub- 
ject to  such  tax  is  a  remainder  or  deferred  interest  upon 
which  the  tax  is  not  payable  until  the  determination  of  a 
prior  estate  or  interest  for  life  or  term  of  years,  he  shall 
not  issue  such  commission  until  the  determination  of  such 
prior  estate,  except  at  the  request  of  parties  in  interest  who 
desire  to  remove  the  lien  thereon. 

"Sec.  1481-alO.  When  any  person,  whose  estate  over 
and  above  the  amount  of  his  debts,  as  defined  in  this  act, 
exceeds  the  sum  of  |1,000,  shall  bequeath  or  devise  any  real 
property  to  or  for  the  use  of  persons  exempt  from  the  tax 
imi>osed  by  this  act,  during  life  or  for  a  term  of  years,  and 
the  remainder  to  a  collateral  heir,  said  property  upon  the 
determination  of  such  estate  for  life  or  years,  shall  be  ap- 
praised at  its  then  actual  market  value  from  which  shall  be 
deducted  the  value  of  any  improvements  thereon,  or  better- 
ments thereto,  if  any,  made  by  the  remainderman  during 
the  time  of  the  prior  estate,  to  be  ascertained  and  deter- 
mined by  the  appraisers  and  the  tax  on  the  remainder  shall 
be  paid  by  such  remainderman  as  provided  in  the  next  suc- 
ceeding section. 

"Sec.  1481-al3.  When  in  case  of  deferred  estates  or  re- 
mainder interests  in  personal  property  or  in  the  proceeds  of 
any  real  estate  that  may  be  sold  during  the  time  of  a  life, 

Vol.  188  U— 62 


978  Wblandbr  v.  Hoyt.  [188  Iowa 

term  or  prior  estate,  the  persons  interested  who  may  desire 
to  defer  the  payment  of  the  tax  until  the  determination  of 
the  prior  estate,  shall  file  with  the  clerk  of  the  proper  dis- 
trict  court  a  bond  as  provided  herein  in  other  eases,  such 
bond  to  be  renewed  every  two  years  until  the  tax  upon  such 
deferred  estate  is  paid.  If  at  the  end  of  any  two-year 
period  the  bond  is  not  promptly  renewed  as  herein  provided 
and  the  tax  has  not  been  paid,  the  bond  shall  be  declared  for- 
feited,  and  the  amount  thereof  J>e  forthwith  collected. 
When  the  estate  of  a  decedent  consists  in  part  of  real  and  in 
part  of  personal  property,  and  there  be  an  estate  for  life  or 
for  a  term  of  years  to  one  or  more  persons  and  a  deferred  or 
remainder  estate  to  others,  and  such  deferred  or  remainder 
estate  is  in  whole  or  in  part  subject  to  the  tax  imposed  by 
this  act,  if  the  deferred  or  remainder  estates  or  interests  are 
so  disposed  that  good  and  sufScient  security  for  the  payment 
of  the  tax  for  which  such  deferred  or  remainder  estates  may 
be  liable  can  be  had  because  of  the  lien  imposed  by  this  act 
upon  the  real  property  of  such  estate,  then  payment  of  the 
tax  upon  su^h  deferred  or  remainder  estates  may  be  post- 
poned until  the  determination  of  the  prior  estate  without 
giving  bond  as  herein  required  to  secure  payment  of  such 
tax,  and  the  taw  shajil  remain  a  lien  upon  such  real  efiate 
until  this  tax  upon  such  deferred  estate  or  interest  is  paid: 
"Sec.  1481-al6.  The  value  of  any  annuity,  deferred  es- 
tate, or  interest,  or  any  estate  for  life  or  term  of  years, 
subject  to  the  collateral  inheritance  tax,  shall  be  determined 
for  the  purpose  of  computing  said  tax  by  the  rule  of  stan- 
dards of  mortality  and  of  value  commonly  used  in  actu- 
aries' combined  experience  tables  as  now  provided  by  law. 
The  taxable  value  of  annuities,  life  or  term,  deferred  or 
future  estates,  shall  be  computed  at  the  rate  of  four  per  cent 
per  annum  of  the  appraised  value  of  the  property  in  which 
such  estate  or  interest  exists  or  is  founded.  Whenever  it 
i8  desired  to  remove  the  lien  of  the  ocMateroi  inheritance 
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taw  on  remainders^  reversions;  or  deferred  estates,  parties 
owning  the  beneficial  interest  may  pay  at  any  time  the  said 
tax  on  the  present  worth  of  snch  interests  determined  ac- 
cording to  the  roles  herein  fixed." 

Construing  the  foregoing,  must  it  be  said  that  the  state 
asserted  a  lien  for  the  tax  against  the  estate  of  the  remain- 
derman immediately  upon  the  vesting  of  such  estate  and 
before  the  enjoyment  thereof?  CJould  there  be  a  lien  for  the 
tax  before  a  right  to  the  tax  had  accrued?  We  direct  our 
attention  first  to  those  features  of  the  statute  which  favor 
the  contention  of  the  appellee.  The  appraisal  provided  for^ 
of  the  estate  of  the  remainderman  after  the  death  of  the  life 
tenant  is  based  upon  its  ^'then  market  value."  Again,  an  ex- 
ception is  embodied  in  Section  1481-a,  as  follows :  '^Except 
when  otherwise  provided  in  this  act."  Does  this  exception 
negative  all  the  recitals  of  the  sentence  in  which  it  is  con- 
tained, or  only  the  recital  immediately  preceding  it,  which 
provides  for  time  of  payment? 

Conceding  that  the  appraisal  of  the  estate  in  remainder, 
upon  its  market  value  as  it  is  after  the  death  of  the  life  ten- 
ant, tends  to  the  support  of  appellee's  theory,  the  fact  re- 
mains that  other  provisions  of  the  statute  permit  an  ap- 
praisal to  be  made  at  any  time  after  the  death  of  the  de- 
cedent, at)  the  option  of  the  remainderman,  whereby  the  then 
value  of  the  property  may  be  appraised,  and  whereby  the 
value  of  the  estate  in  remainder  may  be  reduced  to  its 
present  worth ;  and  the  present  worth  of  the  tax,  based  upon 
the  expectancy  of  the  life  tenant,  may  be  ascertained  and 
paid  by  the  remainderman,  and  the  lien  of  the  tax  thereby 
discharged.  These  provisions  wholly  n^ative  the  infer- 
ences which  might  otherwise  be  drawn  from  the  fact  of  an 
appraisal  after  the  death  of  the  life  tenant,  based  upon  the 
then  market  value.  Taken  together,  all  these  provisions 
lend  themselves  to  the  inference  that  the  postponement  of 
payment  until  the  day  of  enjoyment  is  a  mere  grace  of  time^ 
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which  the  remainderman  may  accept  or  reject  at  his  option. 
The  fact  that  the  acceptance  of  this  grace  is  attended  with 
the  risk  of  increased  valuation  does  not  negative  such  in- 
ference. We  deem  it  clear,  also,  that  the  exception  con- 
tained in  Section  1481-a  which  we  have  above  pointed  out 
refers  to  the  time  of  payment,  and  to  nothing  more.  Not 
only  does  the  statute  repeatedly  assert  a  lien,  in  express 
terms;  it  expressly  declares,  also,  the  aocrv4il  of  the  tax  at 
the  death  of  the  decedent.  ^ 

'^The  tax  aforesaid  *  *  «  shall  accrue  at  the  death 
of  the  decedent  owner,  ♦  ♦  ♦  and  shall  be  and  remain 
a  legal  charge  against  and  a  lien  upon  such  estate,  and  any 
and  all  of  the  property  thereof  from  the  death  of  the  de- 
cedent owner  until  paid.''  Section  1481-a,  Code  Supplement, 
1913. 

We  see  no  escape  from  adopting  the  construction  con- 
tended for  by  the  appellant.  It  follows,  therefore,  that  the 
rights  of  these  appellees  were  already  fixed  before  the  treaty 
in  question  went  into  effect.  TKey  took  their  inheritance 
and  their  devise  by  statutory  right  The  statutory  right 
thus  accorded  to  them  was  burdened  with  a  statutory  lien 
for  the  tax.  To  that  extent,  therefore,  their  right  to  the 
inheritance  and  to  the  devise  was  limited.  The  extent  of 
their  burden  and  of  the  right  of  the  state  to  the  tax  wafi\ 
fixed  and  vested  before  the  treaty  came  into  effect.  The 
treaty  did  not  purport  to  be  retroactive,  but  prospective 
only.  It  would  not,  therefore,  change  the  existing  rights  of 
the  parties,  as  they  were  before  it  went  into  effect.  It  fol- 
lows, therefore,  that  there  was  no  excess  tax  collected,  and 
the  judgment  below  must  be — Reversed. 

Wbavbb,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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William  S.  HsLLERy  Appellee,  v.  Montgomery  County  et  al., 

Appellants. 

OOUKTIES:  Acts  of  OfSkcmn — Oonntj  Attonitfj  OxdMing  Tna- 
tcripi.  A  county  Is  liable  for  the  reasonable  value  of  serYices 
rendered  by  a  shorthand  reporter,  at  the  request  of  the  county 
attorney  and  on  the  order  of  the  court,  in  preparing  a  neces- 
sary transcript  of  shorthand  notes  formerly  taken  by  the  re- 
porter as  clerk  of  the  grand  jury. 

Appeal  from  Montgomery  District  Court, — O.  D.  Whbelbr, 

Judge. 

April  6,  192Q. 

Action  to  recover  from  defendant  county  f280.60,  for 
services  rendered  defendant  in  transcribing  and  extending 
into  typewriting  all  the  testimony  of  witnesses  testifying 
before  the  grand  jury  of  said  county,  whose  testimony  plain- 
tiff had  taken  in  shorthand,  while  acting  as  clerk  of  the 
grand  jury  of  said  county.  No  compensation  was  asked  by 
plaintiff  in  this  action  for  acting  as  clerk  of  the  grand 
jury  in  taking  the  shorthand  notes,  or  for  transcribing  an 
abstract,  or  minutes  of  the  evidence  used  before  the  grand 
jury  and  signed  by  the  witnesses.  The  compensation  asked 
is  for  the  full  transcript  of  his  shorthand  notes  for  use  on 
the  trial  in  court,  which  was  furnished  by  him  at  the  re- 
quest of  the  county  attorney,  and  upon  order  of  the  court. 
He  shows  the  value  of  his  services  for  making  such  trans- 
criprt.  There  was  a  trial  to  a  jury.  No  evidence  was  in- 
troduced on  behalf  of  the  defendant,  and  there  is  no  con- 
flict in  the  evidence.  At  the  close  of  plaintiff's  evidence, 
defendant  moved  for  a  directed  verdict  in  its  favor,  which 
was  overruled.  Thereupon,  plaintiff  moved  for  a  directed 
verdict  in  his  favor,  which  was  sustained.  Judgment  on 
the  verdict  for  plaintiff,  and  the  defendants  appeal. — Af- 
firmed. 
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Paul  W.  Richards,  for  appellants. 

^T.  J.  Hyshamp  for  appellee. 

Pbbston,  J. — Though  the  defendants  other  than  the 
county  were  made  defendants^  we  do  not  understand  that 
any  personal  judgment  is  asked  or  was  rendered  against 
them  individually.    It  appears  that  plaintiff  is  a  shorthand 
reporter,  and  was  duly  appointed  clerk  of  the  grand  juiry 
for  the  February,  1917,  term,  and  acted  as  such  during  a 
part  of  said  term.    The  evidence  taken  by  the  plaintiff  be- 
fore the  grand  jury  in  shorthand  was  only  that  pertaining 
to  the  investigation  of  the  so-called  ^'Villisca  ax  murders." 
Several  suggestions  are  made  why  it  was  advisable  that, 
under  the  circumstances,  all  the  evidence  in  regard  to  the 
ax  murders  should  be  taken  in  shorthand  and  preserved. 
After  the  evidence  had  been  so  taken  in  shorthand,  the  coun- 
ty  attorney  applied  to  the  court  for  an  order  authorizing 
the  making  of  a  transcript  of  all  the  evidence.    This  was 
after  plaintiff  had  ceased  to  be  the  clerk  of  the  grand  jury. 
Pursuant  to  the  application  of  the  county  attorney,  and  on 
April  5,  1917,  the  court  ordered  that  all  the  evidence  taken 
before  the  grand  jury  in  the  investigation  of  said  case  be 
transcribed  into  typewriting,  and  certified  by  the  clerk  of 
the  grand  jury,  who  took  down  the  testimony  in  shorthand, 
and  that  said  translation  of  said  shorthand  notes  be  made 
at  the  expense  of  Montgomery  County,  together  with  two 
copies  thereof,  same  to  be  kept  locked  up  by  the  clerk  of  the 
court,  and  only  released  upon  order  of  the  court.    The 
county  attorney  asked  the  plaintiff  to  make  the  transcript, 
pursuant  to  said  order.    A  transcript  waa  made  and  de- 
livered to  the  county  attorney,  turned  over  to  the  clerk,  and 
afterwards  used  in  the  trial  of  the  case  of  State  v.  Kelley, 
who  was  charged  in  the  indictment  with  the  so-called  mur- 
ders.   The  defendant  objected  to  the  introduction  in  evi- 
dence of  the  order  of  court  on  the  ground  that  the  court 
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had  no  authority  to  make  such  an  order,  and  that  the  statute 
fixes  the  rate  of  compensation  for  a  transcript,  and  lor  the 
compensation  of  the  clei^  of  the  grand  jury.  Appellant 
cites  Hyatt  v.  Hamilton  County,  121  Iowa  292,  and  Mous- 
»eau  p.  City  of  Sioux  City,  113  Iowa  246,  to  the  point  that 
plaintiff;  having  accepted  the  official  position  of  clerk  of 
the  grand  jury,  can  make  no  recovery  for  his  services  as 
s«lch,  unless  compensation  is  directed  by  the  statute.  In 
the  Hyatt  case,  it  was  held  that  an  attorney  appointed  by 
the  court  to  act  for  the  public  in  the  prosecution  of  disbar- 
ment proceedings  is  entitled  to  reasonable  compensation,  to 
be  paid  by  the  county.  It  was  said  that  an  attorney  is, 
in  some  sense,  an  officer  of  the  court,  but  that  he  is  not  a 
public  officer.  He  could  be  required,  as  an  officer  of  the 
court,  to  perform  the  service,  but  not  without  comp^isa- 
tion,  even  in  the  absence  of  a  statute.  The  statute  now  pro- 
vides  that,  in  such  cases,  no  allowance  shall  be  made  for 
attorneys'  fees.  Brown  t?.  Warren  County^  156  Iowa  20.  In 
the  Moti8seau  case,  a  recovery  was  sought  by  persons  who 
were  public  officers. 

Montgomery  County  has  a  population  of  less  than 
50,000.  Section  6258,  Code  Supplement,  1913,  provides  that 
the  clerk  of  the  grand  jury  shall  take  and  preserve  minutes 
of  the  proceedings,  and  of  the  evidence  given  before  it. 
Chapter  313  of  the  Acts  of  the  Thirty-fifth  Oeneral  Assem- 
bly (Section  5236,  Code  Supplement,  1913,)  provides  that 
the  clerk  of  the  grand  jury  shall  receive  compensation  at 
the  rate  of  |2.00  per  day  for  time  actually  and  necessarily 
employed  in  the  performance  of  his  duties,  and  that,  in 
counties  having  a  population  of  more  than  50,000,  the 
court  may,  if  it  deems  it  necessary,  appoint  as  clerk  a  com- 
petent shorthand  reporter,  and  such  clerk  shall  receive 
such  compensation  as  may  be  fixed  by  the  court;  but,  in 
counties  of  less  than  75,000  inhabitants,  such  compensation 
shall  not  exceed  (4.00  per  day.    The  trouble  with  appel- 
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lants'  contention  is,  we  think,  that  plaintiff  is  not  claiming 
anything  for  his  services  as  clerk  of  the  grand  jury.  So 
far  as  we  know,  he  has  been  paid  for  that,  and  we  assame 
he  has  been  paid  at  the  rate  provided  by  the  statute,  to  wit, 
12.00  per  day.  The  fact  that  plaintiff  was  a  shorthand  re- 
porter would  not  prevent  his  being  appointed  as  clerk  of 
the  grand  jury  for  that  compensation.  This  would  pay  for 
all  his  services  as  clerk  of  the  grand  jury,  for  taking  down 
the  shorthand  notes,  and  for  making  minutes  therefrom  for 
the  witnesses  to  sign.  His  claim  in  this  case  is  for  ser- 
vices rendered  thereafter,  in  making  a  transcript,  and  not 
as  clerk  of  the  grand  jury.  After  he  had  ceased  to  be  the 
clerk  of  the  grand  jury,  he  was  not  a  public  officer.  In 
making  the  transcript  of  the  shorthand  notes,  he  was  not 
then  in  the  performance  of  the  service  of  a  public  officer. 

Appellee  calls  attention  to  Section  301,  Supplemental 
Supplement  to  the  Code,  1915,  which  provides  for  the  duties 
of  the  county  attorney.  No  cases  are  cited.  Section  308, 
Supplemental  Supplement,  provides  for  the  payment  by 
the  county  of  necessary  and  actual  expenses  of  the  county 
attorney  in  attending  upon  his  official  duties  at  a  place 
other  than  his  residence.  It  is  doubtless  true  that  the 
county  attorney  is  not  entitled  to  reimbursement  for  per- 
sonal expenses,  unless  provided  by  law.  32  Cyc.  701.  But 
the  compensation  sought  to  be  recovered  by  plaintiff  in  this 
action  is  not  for  the  personal  expenses  of  the  county  attor- 
ney. It  was  for  the  benefit  of  the  state  and  the  county. 
We  think  the  county  attorney  has  some  discretion  in  in- 
curring costs  on  the  part  of  the  county.  In  this  case,  he 
did  not  proceed  upon  his  own  responsibility,  but  took  the 
precaution  to  ask  the  court  to  make  an  order.  There  can  be 
no  question  of  his  good  faith.  Nor  can  there  be  any  ques- 
tion that  it  was  necessary,  under  the  circumstances,  to  have 
a  transcript  of  this  evidence,  in  order  that  the  county  at- 
torney could  perform  the  duties  required  of  him.    An  un- 
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usual  situation  was  presented.  Neither  the  county  attor- 
ney nor  the  court  could  arbitrarily  or  unnecessarily  put 
the  county  to  expense.  But  we  think  that,  in  a  proper 
case,  such  as  this,  the  county  attorney  had  the  authority, 
had  authority  under  order  of  the  court,  to  order  the  trans- 
cript of  the  evidence.  Each  case  must  rest  upon  its  own 
peculiar  facts.  It  is  conceded  by  plaintiff  t^at  the  extent 
to  which  a  county  attorney  can  order  costs  made  at  the 
expense  of  the  county,  as  well  as  the  inherent  powers  of  a 
court,  cannot  be  clearly  defined.  It  is  a  matter  of  state 
history  that  the  so-called  ax  murder,  wherein  eight  people 
were  murdered,  was  one  of  the  greatest  crimes  in  the  history 
of  the  state.  There  was  no  direct  evidence  of  the  guilt  of 
any  person.  Suspicion  was  directed  against  different  ones. 
It  was  necessary  that  every  clue  should  be  run  down.  It 
may  be  that  hundreds  of  witnesses  were  brought  before  the 
grand  jury  to  this  end.  It  was  proper  and  necessary  that 
all  the  evidence  should  be  preserved,  so  that  some  chance 
evidence  might  dovetail  with  other  testimony,  and  thus 
solve  the  problem.  Doubtless,  many  witnesses  were  pres- 
ent, awaiting  their  turn  to  be  called  before  the  grand  jury. 
For  an  ordinary  clerk  of  the  grand  jury  to  have  taken  down 
the  testimony  in  longhand  would  have  resulted  in  the  loss 
of  valuable  evidence,  and  consumed  unnecessary  time.  The 
transcript  was  necessary,  and  could  properly  be  used  to 
refresh  the  memory  of  witnesses  and  counsel,  for  impeach- 
ment purposes,  and  could  be  used,  possibly,  in  further  in- 
vestigations. The  shorthand  notes  which  had  been  taken 
would  have  been  useless,  unless  transcribed.  Unless,  under 
such  circumstances,  the  county  attorney  has  such  authority, 
the  interests  af  the  state  and  the  administration  of  jus- 
tice would  be  hampered.  We  are  of  opinion  that  the  trial 
court  rightly  held  that  the  plaintiff  was  entitled  to  recover. 
The  judgment  is,  therefore, — Affirmed. 

Weaver,  C.  J.,  Evans  and  Salinqrr,  JJ.,  concur. 
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lants'  contention  is,  we  think,  that  plaintiff  is  not  claiming 
anything  for  his  services  as  clerk  of  the  grand  jury.  So 
far  as  we  know,  he  has  been  paid  for  that,  and  we  assume 
he  has  been  paid  at  the  rate  provided  by  the  statute,  to  wit, 
12.00  per  day.  The  fact  that  plaintiff  was  a  shorthand  re- 
porter would  not  prevent  his  being  appointed  as  clerk  of 
the  grand  jury  for  that  compensation.  This  would  pay  for 
all  his  services  as  clerk  of  the  grand  jury,  for  taking  down 
the  shorthand  notes,  and  for  making  minutes  therefrom  for 
the  witnesses  to  sign.  His  claim  in  this  case  is  for  ser- 
vices rendered  thereafter,  in  making  a  transcript,  and  not 
as  clerk  of  the  grand  jury.  After  he  had  ceased  to  be  the 
clerk  of  the  grand  jury,  he  was  not  a  public  officer.  In 
making  the  transcript  of  the  shorthand  notes,  he  was  not 
then  in  the  performance  of  the  service  of  a  public  officer. 

Appellee  calls  attention  to  Section  301,  Supplemental 
Supplement  to  the  Code,  1915,  which  provides  for  the  duties 
of  the  county  attorney.  No  cases  are  cited.  Section  308, 
Supplemental  Supplement,  provides  for  the  payment  by 
the  county  of  necessary  and  actual  expenses  of  the  county 
attorney  in  attending  upon  his  official  duties  at  a  place 
other  than  his  residence.  It  is  doubtless  true  that  the 
county  attorney  is  not  entitled  to  reimbursement  for  per- 
sonal expenses,  unless  provided  by  law.  32  Cyc.  701.  But 
the  compensation  sought  to  be  recovered  by  plaintiff  in  this 
action  is  not  for  the  personal  expenses  of  the  county  attor- 
ney. It  was  for  the  benefit  of  the  state  and  the  county. 
We  think  the  county  attorney  has  some  discretion  in  in- 
curring costs  on  the  part  of  the  county.  In  this  case,  he 
did  not  proceed  upon  his  own  responsibility,  but  took  the 
precaution  to  ask  the  court  to  make  an  order.  There  can  be 
no  question  of  his  good  faith.  Nor  can  there  be  any  ques- 
tion  that  it  was  necessary,  under  the  circumstances,  to  have 
a  transcript  of  this  evidence,  in  order  that  the  county  at- 
torney could  perform  the  duties  required  of  him.    An  un- 
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usual  situation  was  presented.  Neither  the  county  attor- 
ney nor  the  court  could  arbitrarily  or  unnecessarily  put 
the  county  to  expense.  But  we  think  that,  in  a  proper 
case,  such  as  this,  the  county  attorney  had  the  authority, 
had  authority  under  order  of  the  court,  to  order  the  trans- 
cript of  the  evidence.  Each  case  must  rest  upon  its  own 
peculiar  facts.  It  is  conceded  by  plaintiff  t^iat  the  extent 
to  which  a  county  attorney  can  order  costs  made  at  the 
expense  of  the  county,  as  well  as  the  inherent  powers  of  a 
court,  cannot  be  clearly  defined.  It  is  a  matter  of  state 
history  that  the  so-called  ax  murder,  wherein  eight  people 
were  murdered,  was  one  of  the  greatest  crimes  in  the  history 
of  the  state.  There  was  no  direct  evidence  of  the  guilt  of 
any  person.  Suspicion  was  directed  against  different  ones. 
It  was  necessary  that  every  clue  should  be  run  down.  It 
may  be  that  hundreds  of  witnesses  were  brought  before  the 
grand  jury  to  this  end.  It  was  proper  and  necessary  that 
all  the  evidence  should  be  preserved,  so  that  some  chance 
evidence  might  dovetail  with  other  testimony,  and  thus 
solve  the  problem.  Doubtless,  many  witnesses  were  pres- 
ent, awaiting  their  turn  to  be  called  before  the  grand  jury. 
For  an  ordinary  clerk  of  the  grand  jury  to  have  taken  down 
the  testimony  in  longhand  would  have  resulted  in  the  loss 
of  valuable  evidence,  and  consumed  unnecessary  time.  The 
transcript  was  necessary,  and  could  properly  be  used  to 
refresh  the  memory  of  witnesses  and  counsel,  for  impeach- 
ment purposes,  and  could  be  used,  possibly,  in  further  in- 
vestigations. The  shorthand  notes  which  had  been  taken 
would  have  been  useless,  unless  transcribed.  Unless,  under 
such  circumstances,  the  county  attorney  has  such  authority, 
the  interests  af  the  state  and  the  administration  of  jus- 
tice would  be  hampered.  We  are  of  opinion  that  the  trial 
court  rightly  held  that  the  plaintiff  was  entitled  to  recover. 
The  judgment  is,  therefore, — Affirmed. 

Weaver,  C.  J.,  Evans  and  Salinqrr,  JJ.,  concur. 
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MiNNiB  H.  Bader,  Appellant,  v.  Andrew  N.  Hiscoz,  Ap- 
pellee. 

FBAUDS^  STATUTE  OF:    PromlM  Made  on  Macriaga  OonsideratioiL 

1  An  agreement  that  a  property  settlement  would  be  made  upon 
a  aeduced  woman  if  she  would  dismiss  her  civil  action  against 
the  seducer  and  marry  him»  and  thereby  abate  criminal  pro- 
ceedings, is  not  a  promise  made  in  consideration  of  marriage. 

FRAUDS,  STATUTE  OF:    Promise  on  Consideration  of  ICanriage— 

2  Performance.  Arguendo,  it  is  conceded  that  the  actual  entering 
into  the  marriage  relation  does  not  constitute  performance  or 
part  performance  of  a  promise  made  in  consideration  of  mar- 
riage. 

FRAUDS^  STATUTE  OF:    Denying  Statute  to  Prevent  Fraud.    It  is 

3  suggested  that  he  who  makes  a  promUe  in  conHderation  of  mar- 
fiage  may  not  take  cover  under  the  statute  of  frauds,  and 
thereby  avoid  performance,  when  he  has  enveigled  the  woman 
into  an  actiM  marriage  on  the  pretense  that  the  promise  would 
be  performed. 

FRAUDS,  STATUTE  OF:    Debt  or  Default  of  Another.    An  agree- 

4  ment  with  a  seduced  woman,  made  by  the  father  of  the  seducer, 
that  he  (the  father)  would  make  a  settlement  on  the  woman  if 
she  would  dismiss  civil  and  criminal  proceedings  against  the 
son,  is  not  a  promise  to  answer  for  the  debt  or  default  of  on^ 
other. 

Appeal  from  Cherokee  District  Court, — C.  C.   Bradley^ 

Judge. 

November  11,  1919. 

Rehearing  Denied  April  18;  1920. 

Action  at  law,  to  recover  damages  for  an  alleged  vio- 
iatioD  of  contract.  There  was  a  directed  verdict  and  judg- 
ment for  defendant,  and  the  plaintiff  appeals. — Reversed. 

Claud  M.  Smithy  for  appellant. 
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Molyneuw  d  Maker ,  for  appellee. 

WbavbR;  J. — This  action  was  begun  on  September  13, 
1918.  The  petition  alleges  that,  in  the  year  1891,  when 
plaintiff  was  about  17  years  of  age,  she  was  seduced  by  one 

Eugene  Hiscox,  son  of  the  defendant  herein, 
1.  Fbaud8»  stas^     and,  as  a  result  of  her  association  with  the 

OTs  ov:  prom- 

itemade  on        said  Eugene,  she  became  pregnant,  and  gave 
SSSSSml  birth  to  a  daughter  in  September,  1892 ;  that, 

shortly  before  the  birth  of  the  child,  plain- 
tiff brought  action  against  the  said  Eugene  Hiscox  in  the 
district  court  of  Cherokee  County,  to  recover  damages  for 
her  seduction  and  for  breach  of  promise  of  marriage,  and 
also  instituted  criminal  proceedings  against  him  in  the 
courts  of  that  county,  to  punish  him  for  said  offense. 

Plaintiff  further  alleges  that,  soon  after  the  institu- 
tion of  said  proceedings,  civil  and  criminal,  the  defendant, 
father  of  Eugene  Hiscox,  came  to  her  and  offered  that,  if 
she  would  marry  .E^uglene,  and!  dismiss  the  proceedings 
against  him,  civil  and  criminal,  he,  defendant,  would  convey 
to  the  plaintiff  a  certain  designated  40  acres  of  land  in 
Cherokee  County ;  that  plaintiff  accepted  said  offer,  and  did 
then  and  there  dismiss  her  action  for  damages,  and,  by 
marrying  the  accused,  caused  the  criminal  proceedings 
against  him  to  be  abated ;  but  the  defendant  neglected  and 
refused,  and  still  neglects  and  refuses,  to  perform  his  agree- 
ment to  convey  to  her  the  land. 

Plaintiff  further  alleges  that  the  contract  pleaded  by 
her  was  made  in  Cherokee  County,  Iowa,  where  all  the 
parties  then  resided ;  but  that,  after  the  performance  of  said 
agreement  on  her  part,  and  within  less  than  five  years 
thereafter,  the  defendant  removed  from  this  state  to  the 
state  of  Mississippi,  where  he  has  since  continuously  re- 
sided ;  that,  at  the  date  of  said  agreement  and  its  perform- 


\ 


988  Badbb  v.  Hiscox.  [188  Iowa 

EDce  on  her  part,  the  land  was  reasonably  worth  about 
f  1,400,  for  which  sum,  with  interest  thereon,  and  for  ^nts 
and  profits  of  the  land,  she  asks  a  recovery  of  |5,084.  By 
an  amendment  to  her  petition,  plaintiff  increases  her  claim 
for  damages  to  {8,000. 

The  defendant  answers  the  petition,  denying  its  allega- 
tions, pleading  the  statute  of  limitations,  and  alleging  that 
the  contract  pleaded  by  plaintiff  is  "immoral,  void,  and  in 
contravention  of  the  statute  of  frauds." 

The  testimony  offered  tends  fairly  to  sustain  the  alle- 
gations of  the  petition  that,  when  the  said  E^ugene  Hiscox 
had  been  made  defendant  in  both  civil  and  criminal  pro- 
ceedings, charged  with  plaintiff's  seduction,  appellee  visited 
plaintiff,  and  proposed  that  she  dismiss  her  suit  for  dam- 
ages, and,  by  marrying  his  said  son,  put  an  end  to  the  crim- 
inal prosecution  against  him;  and  that,  if  she  would  do  so, 
he,  defendant,  would  convey  yto  her  by  deed  a  certain  40 
acres  of  land  then  owned  by  him.  He  further  explained 
to  plaintiff  that,  unless  she  married  £}ugene,  the  young  man 
was  liable  to  be  sent  to  prison,  and  agreed  that,  if  she  would 
accept  his  offer,  and  release  his  said  son  from  both  civil 
and  criminal  liability,  be  would  execute  the  deed  of  the 
land  to  her,  as  proposed,  and  send  it  to  her  with  the  mar- 
riage license.  It  is  alleged  that  plaintiff  finally  accepted 
the  proposition,  the  marriage  was  solemnized,  the  civil 
suit  dismissed;  and  the  criminal  proceeding  abated,  but  that 
defendant  did  not  send  the  deed,  as  promised ;  that,  shortly 
after  the  marriage,  defendant  again  visited  plaintiff  at 
her  home,  and  asked  her  to  go  out  to  the  farjn  and  live 
with  E>ugene,  saying  that  he  would  make  the  deed  and  send 
it  by  Eugene  when  he  (Eugene)  came  for  her,  and  would 
put  buildings  on  the  40,  so  that  she  and  her  husband  could 
move  upon  it  in  the  spring;  that,  without  performing  his 
promise  in  any  respect,  defendant  left  the  state,  since  which 
time  he  has  been  and  remained  a  nonresident  of  Iowa ;  that. 
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on  two  or  more  occasions  since  that  time,  when  temporarily 
visiting  Iowa,  defendant  talked  with  plaintiff  on  the  subject, 
admitting  his  promise,  and  expressed  his  purpose  to  convey 
the  land  to  her,  for  the  benefit  of  herself  and  of  the  child, 
but  always  postponed  the  making  of  the  deed,  on  some  ex- 
cuse or  pretext.  Plaintiff's  testimony  is  corroborated  in 
,  most  respects  by  several  witnesses.  The  land  in  question 
is  shown  to  have  been  worth  from  |32  to  (95  per  acre  in 
1892,  but  has  since  advanced  in  value  to  about  |250  per 
acre.  It  appears,  also,  that  defendant  sold  and  conveyed 
the  land  to  a  third  person,  in  the  year  1896,  but  this  was 
not  known  to  the  plaintiff  until  several  years  thereafter. 

When  plaintiff  had  rested  her  case  in  chief,  the  defend- 
ant moved  the  court  to  strike  all  the  testimony  offered  in 
support  of  her  claim^  and  to  direct  a  verdict  in  defendant's 

favor,  on  the  grounds: 

* 

1'.  That  the  contract  alleged  and  sought  to  be  proved 
is  within  the  statute  of  frauds,  and,  not  being  in  writing, 
no  proof  thereof  is  admissible. 

2.  That  the  alleged  cause  of  action  is  barred  by  the 
statute  of  limitations. 

3.  That  proof  of  the  value  of  the  land  does  not  afford 
the  correct  measure  of  plaintiff's  damage,  if  any,  and  that 
there  has  been  unreasonable  delay  in  bringing  her  action. 

The  motion  was  sustained  by  the  court,  a  directed  ver- 
dict for  defendant  was  returned,  and  judgment  entered 
thereon. 

I.  The  record  does  not  clearly  indicate  whether  the  trial 
court  sustained  the  motion  to  strike,  and  for  a  directed 
verdict  generally,  upon  all  the  grounds  assigned  therefor, 
but  we  infer  from  the  abstract  tha^  the  order  was  based  on 
the  objection  that  the  contract  pleaded  by  the  plaintiff  is 
within  the  statute  of  frauds.  It  is  quite  evident,  we  think, 
that  there  is  no  merit  in  the  objection  that  plaintiff  did  not 
sufficiently  avoid  the  plea  of  the  statute  of  limitations,  or  in 
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the  further  objection  that  there  is  no  sufficient  proof  of 
damages  resulting  to  the  pl^aintiff  from  the  alleged  viola- 
tion of  contract.  We  shall,  therefore,  confine  our  discus- 
sion to  the  question  whether  proof  of  the  alleged  contract 
is  so  affected  by  the  statute  of  frauds  as  to  preclude  plain- 
tiff's right  to  a  recovery. 

The  provision  of  the  statute  referred  to  is  that: 

'^EiZcept  when  otherwise  specially  provided,  no  evidence 
*  *  *  is  competent,  unless  it  be  in  writing  and  signed  by 
the  party  to  be  chained,"  of  certain  specified  contracts, 
among  which  are:  '^2)  Those  made  in  consideration  of  mar- 
riage; (3)  those  wherein  one  ^person  promises  to  answer 
for  the  debt,  default  or  miscarriage  of  another  *  •  •; 
(4)  those  for  the  creation  or  transfer  of  any  interest  in 
lands,  except  leases  for  a  term  not  exceeding  one  year.^' 
Code  Section  4626. 

By  the  next  section,  Code  Section  4626,  it  is  provided 
that  the  provisions  of  the  fourth  subdivision  of  Section 
4625,  above  quoted,  relating  to  lands,  shall  not  apply  when 
any  part  of  the  purchase  price  his  been  paid,  "or  when 
there  is  any  other  circumstance  which,  by  the  law  here- 
tofore in  force,  would  have  taken  the  case  out  of  the  statute 
of  frauds." 

It  may  be  conceded,  for  the  purposes  of  this  case,  that, 
if  the  promise  upon  which  plaintiff  relies,  and  for  breach 
of  which  she  asks  damages,  is  within  the  statute  of  frauds, 

as  being  a  promise  in  consideration  of  mar- 
2.  Pbaum,  8TAT-      riage,  then  the  fact  that  she  did  enter  into 

UTB  OF :  promise  ^  * 

tu>B^o?mS'       *^^  marriage  is  not  performance  or  part  per- 
formance' formance,  bringing  it  within  the  exception 

provided  for  in  Code  Section  4626, — though 
there  is  very  respectable  authority  to  the  contrary :  English 
V,  Richards  Go,,  109  Ga.  635 ;  Browne  on  Statute  of  Frauds, 
Section  469 ;  Novmck  t\  Berger^  133  Mo,  24 ;  Larsen  v.  John 
8on,  78  Wis.  300. 
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We  have,  then,  to  inquire  whether  the  alleged  promise 
in  this  case  was  within  the  statute,  as  having  been  made 
in  consideration  of  marriage.  In  our  judgment,  this  ques- 
tion must  be  answered  in  the  n^ative.  In  the  first  place, 
let  us  recall  that  our  statute  of  frauds  does  not  make  a 
contract  which  is  within  its  terms  either  unlawful  or  void, 
and  in  this  respect  it  differs  from  the  statute  of  frauds  in 
some  other  jurisdictions.  The  sole  effect  of  the  statute  as 
we  have  it  is*  to  deny  to  the  promisee  the  right  to  establish 
such  contract  or  promise  by  parol  proof.  It  follows,  wc 
think,  that,  if  a  promise  be  made  upon  a  lawful  and  sufiS- 
cient  consideration,  which  is  not  within  the  statute,  and 
may  be  established  by  parol  testimony,  the  promisor  can- 
not evade  liability  thereon  because  there  was  another  or 
additional  consideration,  proof  of  which  is  excluded  by  the 
statute.  But  we  think  it  clear  that  the  promise  in  this 
case  was  not  made  in  consideration  of  marriage.  The  thing 
for  which  the  defendant  was  bargaining  was  not  the  mar- 
riage of  his  son,  but  the  release  of  his  son  from  liability  to 
a  judgment  for  damages  in  the  plaintiff's  civil  suit,  and 
to  obtain  a  dismissal  of  the  criminal  prosecution  against 
him.  The  marriage  was  a  mere  incident,  and  not  the  end 
to  be  attained  or  purpose  to  be  accomplished,  and  to 
that  end,  defendant  was  willing  to  make  a  marriage  settle- 
ment upon  the  plaintiff,  for  the  protection  of  herself  and 
of  the  child  bom,  or  to  be  bom,  of  her  relations  with  the 
accused. 

Quite  applicable  in  principle,  though  diverse  in  its 
facts,  is  the  precedent  found  in  Larsen  v.  Johnson^  78  Wis. 
300.  In  that  case,  Susan  Larsen,  a  widow,  having  a  small 
amount  of  property,  entered  into  an  oral  contract  with 
Andrew  Johnson,  by  which  the  latter  undertook  to  provide 
for  her  support,  pay  her  debts,  and  take  care  of,  manage, 
and  improve  her  land,  so  as  to  make  it  productive  for  such 
purpose;  and  to  that  end  it  was  agreed  that  they  should 
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become  husband  and  wife,  and  live  together  on  the  land,  and, 
in  consideration  of  the  foregoing  agreement,  the  said  Bnsan 
would  convey  the  land  to  her  husband  in  fee  simple.  The 
parties  were  married,  and  the  husband  performed  the  obli- 
gations of  his  said  agreement.  After  the  death  of  Susan, 
litigation  with  her  heirs  ensued,  involving  the  question  of 
the  validity  of  the  agreement  between  Johnson  and  his  wife, 
and  the  statute  of  frauds  was  invoked  by  the  parties  claim- 
ing adversely  to  the  husband.  The  court  overruled  the  ob- 
jection, saying: 

^^The  marriage  of  the  parties  was  nt>t  the  consideration 
of  the  contract  to  convey  the  land  or  any  part  of  it.  It  was 
only  incidental,  as  the  condition  or  relation  in  which  the 
respondent  should  render  to  the  said  Susan  Larsen,  and 
she  receive,  her  support  and  comfort,  as  the  consideration 
of  the  conveyance.  The  agreement  to  marry  may  have 
been  made  at  the  same  time,  but  not  as  any  part  of  the  con- 
sideration for  the  conveyance.  It  was  for  the  benefit  of 
the  respondent,  as  much  as,  if  not  more  than,  it  was  for  her 
benefit.  There  toas  sufficient  lawful  and  valuable  considef^a- 
tion  to  support  the  contract^  aside  from  any  supposahle  con- 
sidertUion  of  marriage." 

Now,  plaintiff  had  the  right  to  settle  or  dismiss  her 
suit  for  damages,  and  to  consent  to  the  dismissal  of  the 
criminal  prosecution.  The  defendant  had  the  right  to  pur- 
chase immunity  for  his  son,  in  the  civil  case,  on  the  best 
terms  he  could  obtain,  and  he  could  lawfully  bind  himsrif  to 
make  provision  for  the  support  of  plaintiff  or  her  child,  in 
consideration  of  the  release  by  her  of  his  son  from  criminal 
liability  for  her  seduction.  Armstrong  v.  Lester^  43  Iowa 
159 ;  Wi-ight  v.  Wright^  114  Iowa  748.  To  be  sure,  the  only 
way  plaintiff  could  effectually  dismiss  the  criminal  proceed- 
ing was  by  marriage  with  her  allied  seducer;  but  here 
again  is  demonstrated  the  fact  that  the  marriage  was  only 
an  incident  to  the  thing  contracted  for,  the  release  of  the 
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accused  from  farther  liability,  civil  and  criminal,  for  the 
wrong  with  which  he  was  charged.  Plaintiff  has  performed 
her  part  of  the  agreement;  she  has  dismissed  her  action  for 
damages,  and  by  her  act  has  secured  the  discharge  of  the 
defendants  son  from  criminal  liability;  and  there  is  no  ap- 
parent reason  why  defendant  should  not  be  held  to  perform- 
ance on  his  part 

There  is  another  aspect  of  the  question  we  have  dis- 
cussed which,  though  possibly  not  quite  pertinent  to  the 
case  as  made  by  the  plea,  is  not  without  bearing  upon  the 

principles  we  affirm  in  this  decision.    The 

*"Snf2?;  dJfr     Purpose  and  intent  of  the  statute  of  frauds 

prlre^m^      is  to  prevent  fraud,  and  the  courts  will,  so 

far  as  possible,  refuse  to  permit  it  to  be 
made  the  shield  for  fraud.  Discussing  the  subject,  the  Mas- 
sachusetts court  says  of  precedents  applying  to  this  rule: 

''The  cases  most  frequently  referred  to  are  those  arising 
out  of  agreements  for  marriage  settlements.  In  such  cases, 
the  marriage,  although  not  regarded  as  a  part  performance 
of  the  agreement  for  a  marriage  settlement,  is  such  an  irre- 
trievable change  of  situation  that,  if  procured  by  artifice, 
upon  the  faith  that  the  settlement  had  been,  or  the  assur- 
ance that  it  would  be,  executed,  the  other  party  is  held  to 
make  good  the  agreement,  and  not  permitted  to  defeat  it  by 
pleading  the  statute."    Oldss  v.  HvXbert,  102  Mass.  24,  39. 

See,  also,  Peek  v.  Peek,  77  Oal.  106 ;  <}reen  v.  Oreen,  34 
Kan.  740;  4  Pomeroy's  Eq.  (3d  Bd.),  Section  1409. 

The  further  suggestion  by  appellee,  that  the  alleged 
promise  of  the  defendant  is  within  the  statute  of  frauds,  as 
being  an  engagement  or  promise  to  answer  for  the  debt, 

default,  or  miscarriage  of  another,  is  not 

^'^»M''  SbT     sound.    The  defendant  did  not  undertake 

2i^.^"  **'      to  answer  for  the  debt  or  default  of  his 

son.  The  promise,  if  made  at  all,  was  his 
own  individual  undertaking,  and  this  is  none  the  less  true 

Vol.  188  I  a. — 63 
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because  his  son  enjoyed  the  benefit,  in  whole  or  in  part,  of 
the  performance  of  the  agreement  on  part  of  the  plaintiff. 
The  obligation  assumed  by  him  was  primary,  and  upon  his 
own  credit.  Nor  can  the  promise  be  avoided  on  the  theory 
that  it  was  the  transfer  of  title  or  interest  in  real  estate, 
for  plaintiff's  evidence  suflSciently  shows  full  performance  on 
her  part. 

It  follows  that  the  trial  court  erred  in  striking  the 
evidence  and  directing  a  verdict  for  the  defendant.  A  new 
trial  is,  therefore,  awarded. 

The  judgment  below  iB—Reversed. 

LadDi  C.  J.,  Gatnor  and  Stdvbns,  JJ.,  concur. 


Lois  W.  Bloomquist^  Appellee,  v.  Board  of  Supervisors, 

Hardin  County,  Appellant. 

Fannib  W.  Emeny,  Appellee,  v.  Board  of  Supervisors, 

Hardin  County,  Appellant. 

raAIKB:    HonaUowftlito  Amendiii«nt  on  AppeiL    Objections  before 

1  the  board  of  sopervisoni  that  an  assessment  Is  illegal  and  in- 
equitable, because  of  (1)  nonbeneflts*  (2)  nonproportional  ben- 
efits, and  (3)  inability  to  tile  into  the  drain,  may  not  be  en* 
larged  on  appeal  by  a  so-called  amendment  asserting  that  the 
commissioners  to  assess  benefits  wholly  failed  to  qualify  or  act 
as  such  commissioners. 

DEA2N8:    Waiver  by  Landowner  of  lUegal  Procedure  by  the  Board. 

2  Irregularity  and  illegality  of  procedure  by  the  board  in  exer- 
cising its  conceded  Jurisdiction  over  a  drainage  proceeding  may 
be  waived  by  an  objecting  landowner.  So  held  where  it  was 
assumed  that  the  board  had  resolved  that  an  assessment  for 
improving  an  existing  ditch  should  be  made  in  the  proportions 
adopted  for  the  original  construction,  and  thereafter  appointed 
the  commissioners  of  benefits,  who  computed  the  assessment  in 
accordance  with  the  resolution,  and  returned  it  to  the  board, 
and  the  landowner  did  not  object  thereto,  except  on  appeal 
from  the  action  of  the  board  in  confirming  the  assessment 
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DBAIN8:     Thiwij  of  Hearing  bafoft  Boavd  Ttilovad  «i&  AwmL 

3  The  theory  of  a  hearing  before  the  board,  that  the  amounta 
of  aasessments  were  subject  to  change  on  meritorious  showing, 
will  be  followed  on  appeal,  even  though  the  board,  in  view  of 
its  former  action,  might  haTe  taken  the  position  that  such  as- 
sessments were  a  mere  matter  of  mathematical  computation, 
and  subject  to  no  change  except  for  error  in  so  computing. 

DRAINS:    New  Improrement  (?)  or  Repair  (?)    The  fact  that  the 

4  cost  of  an  improvement  on  an  existing  drain  is  almost  double 
the  cost  of  the  original  construction  is  very  persuasiTS  that 
such  improvement  should  not  be  classed  as  a  repair. 

DSAINS:    Imidied  Annolment  of  Proceeding.    A  resolution  by  the 

5  board,  ordering  an  assessment  for  improving  an  existing  drain 
to  be  computed  in  the  proportions  which  governed  in  the  orig- 
inal construction,  is  impliedly  annulled  by  the  action  of  the 
board  in  treating  the  assessment,  on  objection  by  a  landowner, 
as  subject  to  change  on  a  showing  of  inequitableness. 

DRAINS:    Inequitable  Assessments  Between  Tipper  and  Z^ower  CHm- 

6  ers.  Record  held  to  demonstrate  that  the  assessment  of  lands 
near  the  outlet  of'  a  drain,  where  but  little  of  the  cost  aoemed, 
was  inequitable,  when  compared  with  assessments  of  lands  at 
the  far-removed  source  of  the  drain,  where  a  very  large  pro- 
portion of  the  cost  did  accrue. 

Appeal  from  Hardin  District  Court, — G.  D.  Thompson. 

Judge. 

April  13,  1920. 

In  the  district  court,  this  was  an  appeal  from  an  assess- 
ment of  benefits.  Two  appeals  were  consolidated,  and  tried 
aa  one.  On  trial  in  the  district  court,  a  reduction  was 
allowed  to  the  plaintiffs  to  the  extent  of  Z&Yz  per  cent. 
Both  parties  appealed.  The  defendant  board  of  supervisors, 
having  first  perfected  its  appeal,  appears  in  this  record  as 
appellant. — Affirmed, 

Peisen  d  Soper,  jffT  L.  Adams,  and  George  E,  Hine^  for 
appellants. 

C.  ©.  Lee,  C.  W.  Garfield^  and  T.  G,  Garfield,  for  ap- 
pellees. 
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Evans,  J. — ^The  drainage  improvement  under  consid- 
eration was  made  to  and  upon  a  former  drainage  improve- 
ment, and  consisted  of  cleaning,  deepening,  and  widening  an 
open  ditch,  formerly  constructed,  and  of  converting  a  sub- 
stantial portion  of  the  same  into  a  covered  tile  drain.  It 
involved  no  change  of  the  boundaries  of  the  former  district 
or  of  the  line  of  location  of  the  former  drain.  It  did,  how- 
ever, appropriate  more  land  for  the  widened  ditch  and  the 
increase^  berms.  The  former  district  was  known  as  No.  3, 
of  Hardin  County;  and  known  also  in  the  record  as  the 
Dougan  district.  It  was  originally  established  in  1909. 
The  drain  consisted  of  an  open  ditch,  9  miles  long.  The 
original  improvement  proved  inadequate  in  depth,  in  many 
places,  to  afford  adequate  outlet  for  its  watershed.  Upon 
presentation  of  a  petition  by  one  of  the  property  owners 
whose  land  was  situated  near  the  upper  end  of  the  drain, 
the  present  improvement  was  inaugurated.  Appropriate 
resolution  of  necessity  and  notice  and  hearing  were  had, 
and  the  improvement  ordered,  and  contract  let.  The  im- 
provements were  completed  in  1916.  The  original  drain 
was  48,500  feet  in  length,  divided  into  485  stations,  of  100 
feet  each.  These  stations  were  numbered  from  the  outlet 
up.  For  the  first  80  stations,  no  new  work  was  required. 
From  Station  80  to  Station  351,  the  ditch  was  deepened, 
on  an  average,  between  3  and  4  feet.  From  Station  351  to 
Station  485,  there  was  a  similar  average  of  deepening.  This 
latter  section  also  was  converted  into  a  covered  tile  drain. 
The  size  of  the  largest  tile  was  28  inches,  which  was  grad- 
ually reduced  to  20  inches  at  the  upper  end.  The  cost  of  the 
improvement  was  nearly  double  the  cost  of  the  original  im- 
provement, and  amounted  to  over  |30,000.  Three  fourths 
of  the  cost  was  incurred  in  the  upper  section,  where  the 
tile  was  laid.  This  section  was  two  and  one-half  miles  in 
length,  extending  from  Station  351  to  485.    The  plaintiffs' 
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lands  are  not  contigoous  to  this  section  of  the  drain,  but 
are  located  near  the  lower  end. 

The  opening  argument  before  us  is  made  by  the  plain- 
tiffs, and  their  appeal  is  presented  therein. 

I.  On  December  26,  1916,  a  hearing  was  had  in  the 
matter  of  the  assessments  of  benefits,  pursuant  to  notice  by 
the  board.  At  such  hearing,  the  plaintiffs  appeared,  and 
presented  objections  to  be  hereinafter  set  out.  In  response 
to  such  objections,  a  few  minor  changes  were  ordered  by  the 
board.  In  other  respects,  the  objections  were  overruled, 
and  the  proposed  assessments  were  confirmed. 

While  the  appeal  of  plaintiffs  was  pending  in  the  dis- 
trict court,  the  plaintiffs  filed  an  amendment  to  their  pe- 
tition, which  was  in  the  nature  of  additional  objections. 

This  amendment  allied  certain  illegalities 

1-  SSwniMt"^"       ^°  *^®  proceedings  of  the  board,  in  that  the 

JwSl"*°*  ®"     commissioners  appointed  by  the  board  never, 

in  fact,  qualified  or  acted  as  such,  and  that 
they  did  not,  in  fact,  inspect  the  lands  nor  classify  the 
same,  nor  did  they  make  the  purported  report  which  was 
acted  upon  at  the  hearing  of  December  28th ;  that  the  board 
adopted  a  resolution  on  September  1,  1916,  whereby  it  was 
ordered  that  the  assessment  of  benefits  for  the  new  improve- 
ment should  be  in  the  same  proportion  as  that  adopted  in 
the  construction  of  the  original  improvement;  that,  in  obe- 
dience to  this  resolution,  the  plat  of  the  proposed  assess- 
ments was  prepared  by  mere  computation  by  one  of  the  com- 
missioners, and  was  presented  as  the  report  of  the  commis- 
sioners; that  the  board,  therefore,  had  no  power  or  juris- 
diction to  act  upon  su£h  report  or  to  confirm  such  pro- 
posed assessments;  and  that  the  action  of  the  board  was 
null  and  void.  The  prayer  is  that  the  assessments  against 
plaintiffs  be  canceled  in  toto,  as  a  nullity. 

To  grant  the  prayer  of  this  amendment  to  petition 
would  necessarily  result  in  a  remand  of  the  case  to  the 
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board  of  supervisors  for  further  proceedings.  The  first  ques- 
tion confronting  plaintiffs  is  whether  the  objections  thus 
raised  by  this  amendment  are  available  to  them,  or  whether 
they  waived  such  objections  by  failing  to  make  them  at  the 
hearing  before  the  board.  The  objections  actually  pre- 
sented  to  the  board  and  by  it  considered  were  as  follows: 

-''As  grounds  for  their  objections,  they  state  that  the 
assessment  is  illegal,  inequitable,  and  unjust,  for  the  rea- 
son that  the  land  attempted  to  be  assessed  for  the  purpose 
of  the  alleged  improvement  is  not,  in  fact,  benefited. 

''Second.  That  the  assessment  attempted  to  be  levied 
against  the  parcels  of  land  belonging  to  these  objectors  is 
unjust  and  inequitable,  because  it  is  a  larger  assessment, 
in  proportion  to  the  benefit  received,  than  other  lands  sim- 
ilarly located. 

"Third.  The  assessment  is  inequitable,  illegal,  and  un- 
just, for  the  reason  that  the  land  sought  to  be  assessed  is 
not,  as  a  matter  of  fact,  benefited  by  the  proposed  improve- 
ment, and  the  proposed  improvement  does  not  afford  the 
land  of  these  objectors  an  adequate  outlet. 

"Fourth.  That  the  assessment  is  inequitable,  illegal, 
and  unjust,  for  the  reason  that  a  large  portion  of  the  land 
belonging  to  these  objectors  cannot  be  tiled  into  the  open 
ditch  constructed  across  their  land,  for  the  reason  that  the 
said  open  ditch  is  not  of  sufScient  depth  to  afford  the  land 
an  adequate  outlet  for  tile.^' 

The  original  petition  filed  in  the  district  court  by  the 
plaintiffs  on  their  appeal  was  predicated  wholly  up>on  the 
foregoing  objections,  presented  to  the  board.  We  think  it 
clear  that  such  objections  do  not  afford  a  basis  for  the 
amendment  to  the  petition.  The  case  illustrates  the  sub- 
stantial importance  of  the  statutory  requirement  that  ob- 
jections to  be  relied  upon  shall  be  made,  in  the  first  instance, 
before  the  board  itself.  If  this  had  been  done  with  the  di- 
rectness of  specification  which  appears  in  the  amendment 
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to  the  petition,  it  is  to  be  presumed  that  the  board  would 
have  taken  appropriate  action  thereon.  The  opportunity 
for  such  action  should  have  been  presented  to  it.  To  re- 
serve objections  so  vital,  and  to  present  them  for  the  first 
time  on  appeal,  is  the  very  practice  which  the  statute  aims 
to  prevent.  To  permit  it,  could  only  result  in  a  dis- 
astrous circumlocution  of  appellate  procedure.  It  must 
be  held,  therefore,  that  the  objections  made  in  plaintiffs' 
amendment  were  waived  by  the  failure  to  incorporate  the 
same  in  the  objections  before  the  board,  unless  the  juris- 
dictional character  of  the  allied  illegalities  be  such  that 
they  could  not  be  waived,  or  could  not  be  cured  by  waiver. 
Assuming,  for  the  moment,  that  the  action  of  the  board, 
thus  set  forth,  was  irr^ular  and  illegal,  could  the  ille- 
gality be  cured  by  the  party  adversely  interested?    The 

board  had  complete  jurisdiction  of  the  sub- 
2.  dbaihs  :  ject-matter :  that  is,  of  the  drainage  pro- 

wAiyer  by  land- 
owner of  Olegal    ceeding.     The  ill^ality  complained  of  wa» 

Srocednre  by 
lie  board.  one  which  the  board  itself  could  have  read- 

ily cured  by  correcting. its  procedure.  The 
power  of  the  plaintiffs  to  loaive  correct  procedure  was  quite 
co-extensive  with  the  power  of  the  board  to  correct  its  pro- 
cedure. If  the  illegality  defeated  the  jurisdiction  of  the 
board  in  any  sense,  it  was  a  jurisdiction  of  the  7-e«,  and 
not  of  the  subject-matter.  It  was,  therefore,  subject  to 
waiver  by  the  party  adversely  affected,  and  his  consent  to 
jurisdiction  was  thereby  implied.  In  re  Appeal  of  McLaitif 
189  Iowa—. 

We  hold,  therefore,  that  the  objection  to  jurisdiction 
thus  raised  by  plaintiffs  was  waived  before  the  board,  and 
that  the  plaintiffs  can  be  heard  on  appeal  only  on  the  objec- 
tions presented  to  the  board. 

II.  Does  it  follow,  from  our  holding  in  the  preceding 
division,  that  the  plaintiffs  are  foreclosed  from  contesting 
the  assessments  at  all?    If  the  resolution  of  September  1st 
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was  ,valid  and  effective,  it  would  seem  f o  fol- 
8.  Dbaxiib:  low,  of  logical  necessity,  that  it  left  noth- 

theory  of  hear-  '  e  ^' 

'  boLM?'ii  Ad  *^^  *^  appeal  from,  except,  possibly,  the  or- 
OB  appeal.  der  itself.    The  classification  having  been 

fully  determined  in  the  establishment  of  the 
original  improvement,  it  would  leave  nothing  to  be  done  but 
computation,  in  order  to  determine  the  present  additional 
assessments.  The  parties,  however,  did  not  proceed  upon 
this  theory  in  the  proceedings  before  the  board.  The  board 
gave  notice  of  the  hearing  upon  the  proposed  assessments. 
In  such  notice,  it  described  the  proposed  assessments  as  a 
report  of  the  commissioners.  At  the  hearing,  it  sustained 
some  of  the  objections  on  their  merits,  and  modified  some 
of  the  assessments  responsive  thereto.  Subject  to  such 
changes,  its  final  order  of  confirmation  was  as  follows: 

'^Therefore,  be  it  resolved  that  the  assessment  as  re- 
turned by  the  commissioners  as  above  modified  and  changed 
be  and  the  same  is  hereby  established  as  and  for  the  assess- 
ment for  said  drainage  district." 

The  proposed  assessment  upon  which  the  hearing  was 
had,  purported  to  be  a  report  of  the  commissioners,  and  was 
regular  upon  its  face  as  such.    Clearly,  the  mutual  theory 

of  the  case  in  the  hearing  before  the  board, 
4.  ^ivs:  new  adopted  by  both  parties,  was  that  the  pro- 
of repair  (?)      posed  assessments  were  subject  to  review  by 

the  board,  upon  a  proper  showing  of  merit. 
This  would  be  quite  a  sufficient  reason  why  we  should  hold 
the  parties  to  a  trial  on  appeal  upon  the  same  theory  and 
upon  the  same  issues  as  were  considered  before  the  board. 
Other  features  of  the  record  lead  us  in  the  same  direction. 
The  parties  disagree  as  to  whether  the  proceeding  pertain- 
ing to  the  improvement  is  controlled  by  Section  1989-a21 
or  by  1989-a26,  Code  Supplement,  1913.  The  former  relates 
to  repairs,  and  the  latter  to  new  improvement.    The  board 
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followed  the  procedure  provided  for  a  new  improvement.  It 
adopted  a  name  for  the  improvement  as  such.  Its  only  de- 
parture from  the  regular  proceduris  for  a  new  improvement 
was  its  resolution  of  September  1st  and  the  resulting  influ- 
ence of  such  resolution  upon  the  action  of  the  commission- 
ers. The  distinction  between  a  new  improvement  and  the 
mere  repair  of  an  old  one  is  not  always  readily  drawn. 
In  doubtful  cases,  the  comparative  cost  of  the  additional 
improvement,  as  compared  to  the  cost  of  the  original  im- 
provement, is  an  important  circumstance  in  the  solution  pf 
doubt.  Ordinarily,  repairs  are  supposed  to  cost  only  a  part, 
and  usually  a  small  part,  of  the  cost  of  the  original  improve- 
ment. The  cost  of  the  improvement  in  this  case  was  190  per 
cent  of  the  cost  of  the  original  improvement.  Manifestly, 
the  circumstance  of  comparative  cost,  therefore,  is  one  of 
great  magnitude,  and  tends  strongly  to  support  the  conten- 
tion that  the  procedure  should  be  controlled  by  Section 
1989-a25.     Such  is  our  conclusion. 

Indeed,  we  should  be  reluctant  to  hold,  in  any  case,  that 
an  expenditure  of  190  per  cent  of  the  cost  of  an  original  im- 
provement should  be  deemed  a  mere  repair  thereof.  It 
necessarily  follows  that  the  plaintiffs  have  a  right  to  be 
heard  on  the  merits  of  their  objections  presented  to  the 
board.  Their  right  of  hearing  on  appeal  to  the  district 
court  was  co-extensive  with  their  right  of  hearing  before 
the  board.  If  they  had  a  right  to  a  hearing  before  the 
board,  it  was  not  foreclosed  by  the  ex-parte  resolutions  of 
September  1st.  If  the  plaintiffs  were  entitled  to  notice  of 
final  hearing,  the  resolution  itself  was  premature  and  in- 
effective for  want  of  such  notice. 

Though  the  resolution  purported  to  adopt  the  original 
apportionment  for  the  new  assessment,  as  provided  in  Sec- 
tions 1989-al2  and  1989-a21,  yet  we  have  held  that  such  pro- 
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vision  is  not  mandatory,  except  in  the  ab- 
*'  ^ued'annni-  s^^ce  of  good  cause  fop  a  different  appor- 
me^f  pfo-  tionment.  Christenaon  v.  Board  of  Super- 
visors, 179  Iowa  745;  Loomis  v.  Board  of 
Supervisors,  186  Iowa  721 ;  Board  of  Supervisors  v.  McDonr 
aid,  188  Iowa  6. 

That  a  good  cause  existed  in  this  case  for  a  different  ap- 
portionment of  benefits,  by  reason  of  the  construction  of 
expensive  tile  drains  over  the  upper  section  of  the  course, 
appears  quite  conclusively,  under  the  evidence. 

If  the  plaintiffs  had  had  no  right  to  a  hearing  or  to 
a  notice,  a  somewhat  different  question  would  be  presented 
BM  to  the  effectiveness  of  the  resolution  of  September  1st. 
Even  then,  if  the  board  had  a  right  to  adopt  an  ex-parte 
resolution  without  notice,  it  had  the  same  right,  likewise, 
to  annul  it.  The  board,  having  given  notice  of  a  final  hear- 
ing, and  having  held  the  same,  and  having  acted  thereon, 
should  not  be  heard  thereafter  to  say  thjEit  the  plaintiffs 
were  not  entitled  to  a  hearing  at  all,  because  of  its  pre- 
vious resolution.  Its  subsequent  procedure  was  a  virtual 
annulment  of  the  resolution.  It  would  be  idle  to  grant  a 
hearing  to  the  landowners,  if  a  hearing  were  already  fore- 
closed by  the  previous  resolution. 

Inasmuch  as  we  hold  the  case  to  be  controlled  by  the 
sections  pertaining  to  new  improvement,  rather  than  by 
Section  1989-a21,  as  pertaining  to  mere  repair,  we  have 
no  occasion  to  decide  whether,  under  the  latter  section, 
the  plaintiffs  would  have  been  entitled,  as  a  matter  of  right, 
to  a  notice  of  final  hearing  thereunder.  For  the  time  be- 
ing, we  are  not  wholly  agreed  upon  that  particular  ques- 
tion. 

III.  A  reading  of  the  record  satisfies  us,  also,  that  the 
trial  court  properly  held  that  the  plaintiffs  were  entitled 
to  some  modification  of  the  assessments  against  them.    It 
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will  not  be  practicable  for  ufl  to  go  into  the 

a.  DBJLiirt :  iB-        details  of  the  evidence.    As  between  the  dis* 

mests  betwMn    tnct  area  contiguons  to  the  new  tile  drain. 

upper  and 

lower  owsere.      and  the  district  area  far  removed  therefrom 

down  the  course,  there  is  little  room  for 
doubt,  under  the  evidence;  that  the  proportionate  benefit 
from  the  new  improvement  accruing  to  the  upper  area  was 
substantially  greater  than  such  benefit  accruing  from  the 
original  improvement  could  have  been,  and  that  the  pro- 
portionate benefit  to  the  lower  area  was  accordingly  less. 
The  trial  court  reduced  the  assessments  of  the  plaintiffs 
•^^/^  P^r  cent.  As  we  have  often  said,  approximation  is 
the  best  that  we  can  do  in  this  class  of  cases. 

By  consent  of  the  parties,  the  trial  judge  and  opposing 
counsel  went  upon  the  ground,  and  viewed  the  improvement 
and  its  watershed.  The  advantage  of  such  a  course,  as  an 
aid  to  careful  judgment,  is  self-evident.  The  conclusion 
reached  by  the  trial  court  has  substantial  support  in  the 
printed  evidence.  Both  parties  appealed  from  its  finding, 
the  plaintiffs  contending  for  a  reduction  of  not  less  than 
60  per  cent,  and  the  defendants  resisting  any  reduction  at 
all.  We  think  that  the  order  made  by  the  trial  court  pre- 
sents as  near  an  approximation  as  we  can  make,  under  the 
record  before  us. 

In  the  consideration  of  the  record  in  this  class  of  cases, 
the  first  presumption  obtains  in  favor  of  the  finding  of  the 
board.  It  is  presumed  that  it  has  acted  with  the  aid  of 
the  commissioners^  including  their  engineer,  and  that  these 
commissioners  have  made  a  careful  inspection  of  the  im- 
provements and  the  land  affected  by  them.  The  fact  that 
such  procedure  was  not  followed  in  this  case  of  itself  tends 
to  n^ative  the  presumption  which  would  otherwise  ob- 
tain. 

The  record  before  us  contains  the  evidence  of  the  en- 
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gineera,  who  have  made  careful  iDspection,  and  taken  the 
elevations  with  appropriate  instruments.  The  trial  judge 
had  the  advantage  of  weighing  this  evidence  in  the  light 
of  his  own  personal  inspection  of  the  grounds.  We  think 
the  result  reached  is  approximate  equity.  The  order  of  the 
district  court  will  be  affirmed  on  both  appeals. — Affirmed. 

Prbston,  Salinqbr,  and  Stevens^  JJ.,  concur. 

Weaver^  t3.  J.,  concurs  in  result. 


W.  E.  Cheslby,  Administrator,  Appellant,  v.  Waterloo, 
Cedar  Palls  &  Northern   Railroad  Company,  Appellee. 

NEOUaENOE:    Street  Oar  Passenger  AHathttng  at  XJniisaal  Place. 

1  Negligence  per  ae  may  not  be  predicated  on  the  act  of  a  street 
railway  company  in  permitting  a  mature  passenger,  in  full  pot- 
session  of  his  faculties,  voluntarily  to  alight  at  a  reasonably^ 
safe  point  other  than  at  street  intersections — ^the  usual  stopping 
point 

0ABBIBB8:     TermiBatton  of  Eeiatton  of  Carrier  and  Passenger. 

2  The  relationship  of  passenger  and  carrier  ceases  instantly  when 
a  street  car  passenger,  mature  and  in  full  possession  of  his 
faculties,  voluntarily  alights  firom  the  car  at  a  point  in  the 
street  other  than  the  usual  stopping  place. 

Appeal  from  Black  Hawk  District  Court. — ^H.  B.  Boies, 

Judge. 

April  13,  1920. 

Plaintiff's  intestate^  after  alighting  from  a  car,  was 
struck  by  a  passing  automobile,  and  received  injuries  from 
which  he  died.  This  action  is  to  recover  for  such  injuries. 
The  district  court  sustained  a  motion  for  a  directed  verdict. 
Plaintiff  appeals. — Affirmed. 
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WUUams  d  Clark,  for  appellant. 

Pickett,  Swisher  d  Fartoell,  for  appellee. 

Qaynob,  J.— The  facts  on  which  the  liability  of  the  de- 
fendant company  is  predicated  are  these:  Plaintiff's  intes- 
tate was  a  passenger  on  one  of  the  defendants  cars  on  East 

Fourth  street.    The  point  to  which,  he  de- 
1.  NaouoBHcv:       sired  to  be  carried  is  not  shown.    The  car 

ttroot  cftr 

ggegiy  in  which  he  was  riding  stopped  at  a  point 

miiuniai  piact.  about  midway  between  Sycamore  and  La- 
fayette Streets.  The  further  ^  passage  of 
the  car  was  interrupted  by  another  car,  standing  on  the 
same  track  ahead  of  it.  This  was  not  the  place  designated 
by  the  company  for  taking  on  or  letting  off  passengers. 
However,  passengers  were  frequently  received  and  dis- 
charged at  this  point.  It  was  the  rule  and  custom  of  the 
company  to  stop  at  the  near  crossing,  for  the  purpose  of  re- 
ceiving and  discharging  passengers,  but  passeng^s  de- 
siring to  enter  at  this  point  were  frequently  re- 
ceived, and  passengers  were  frequently  permitted  to 
alight  at  this  point,  when  they  signaled  a  desire  to 
do  so.  At  this  particular  time>  the  car  on  which  deceased 
was  riding  stopped,  a  few  seconds,  at  this  point,  for  the 
reason  aforesaid.  The  deceased  arose  from  his  seat  and  pro- 
ceeded to  the  exit,  the  door  was  thrown  open,  and  he 
alighted  upon  the  street.  After  he  had  reached  the  street, 
and  was  in  the  act  of  crossing  to  the  curbing,  and  after  he 
had  made  a  step  or  two  in  that  direction  (the  exact  number 
is  in  dispute),  he  was  struck  by  an  automobile,  passing 
along  the  street,  and  was  injured,  and  from  these  injuries 
he  died.  His  administrator  bases  his  right  to  recover  on 
these  facts.  His  claim  is  that  the  defendant  company  was 
negligent  in  permitting  the  deceased  to  alight  at  this  point. 
This  claim  is  based  upon  the  fact  that  this  was  a  very  con- 
gested part  of  the  city,  and  auto  cars  frequently  passed  this 


1006        Ohbslby  v.  Watb«loo,  C.  F.  &  N.  B.  Co.  [188  Iowa 

point,  thereby  imperiling  the  safety  of  persons  attempting 
to  pass  from  the  car  to  the  curbing.  There  are  two  tracks 
on  this  line.  Lafayette  Street  crosses  East  Fourth  Street. 
There  are  tracks  on  Lafayette  Street,  but  these  do  not  cross 
Fourth  Street.  When  they  reach  East  Fourth  Street,  they 
circle  onto  Fourth  Street,  and  thereafter  proceed  upon 
Fourth.  The  switches  that  carry  the  cars  from  Lafayette 
Street  onto  Fourth  Street  extend,  and  reach  the  car  tracks 
on  Fourth  Street,  a  considerable  distance  from  Lafayette 
Street  on  Fourth,  and  cars  passing  on  Fourth  Street  are  re- 
quired to  stop,  necessarily,  in  order  to  allow  these  Lafayette 
cars  to  pass  onto  the  Fourth  Street  tracks. 

All  negligence  is  bottomed  on  the  idea  of  a  duty  n^- 
lected,  and  it  becomes  important  to  ascertain  the  e:^act  re- 
lationship existing  between  the  deceased  and  the  street  car 
company,  at  the  time  the  injury  occurred,  in  order  to  say,  in 
a  l^al  way,  what  duty  the  defendant  company  owed  the 
deceased,  at  and  immediately  prior  to  his  injury. 

There  is  nothing  in  this  record  to  show  deceased's  ob- 
jective point,  or  what  he  intended  as  his  destination.  He 
did  not  communicate  this  to  the  one  in  charge  of  the  car. 

When  the  car  reached  this  point,  he  volun- 

9.  C4BBIIU:  t«r     tarily  arose,  indicated  a  desire  to  leave  the 

niAtion  oc  car,  and  was  permitted  to  do  so.    The  door 

cttfltt  and 

was  opened,  and  he   alighted.    It    is    not 


claimed  that  there  was  anything  defective 
in  the  car,  and  the  evidence  does  not  show  any  defect  in  the 
car  that  in  any  way  contributed  to  his  injury.  The  place 
at  which  he  alighted  was  not,  in  and  of  itself,  dangerous 
or  unsafe.  It  was  a  place  open  for  public  travel,  and,  in 
the  absence  of  any  showing,  we  must  suppose  it  was  in  a 
reasonably  safe  condition  for  the  public's  use.  While  the 
defendant  was  on  the  car,  while  he  was  a  passaiger,  the 
company  owed  him  the  high  duty  which  the  law  imposes 
upon  common  carriers.    When  that  relationship  ceased,  this 
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high  duty  ended.  When  he  passed  from  the  car  onto  the 
street,  his  relationship  with  the  company  ended,  and  he  be- 
came as  any  other  traveler  upon  the  public  highway,  sub- 
ject to  the  perils  of  such  travel.  What  l^al  duty,  then, 
did  the  company  violate  or  neglect  that  contributed  to  or 
caused  the  injury  that  resulted  in  his  death?  It  received 
him  as  a  passenger,  and  carried  him  in  safety  to  a  point 
where  he  signified  a  desire  to  sever  his  connection  with  the 
company  as  a  passenger.  I^he  door  was  opened,  and  he  wa» 
permitted  to  do  so.  He  passed  from  the  car  in  perfect 
safety,  to  the  public  streets.  Upon  the  public  streets,  he 
received  the  injury  which  caused  his  death.  It  is  thought 
that  the  peril  was  greater  at  this  point,  because  of  the  fact 
that  those  using  the  streets  for  trafBc  or  travel  were  not 
charged  with  notice  that  passengers  were  being  discharged 
at  that  point,  and  would  not  be  as  careful  in  their  driving 
and  in  the  management  of  their  vehicles  as  they  would  be  at 
a  point  where  it  was  customary  for  passengers  to  alight 
from  a  car;  that  those  using  the  street  for  traffic  or  travel, 
not  having  any  warning  that  passengers  were  about  to  alight 
from  a  car  at  a  point  not  customarily  used  by  tiie  company 
for  discharging  passengers,  would  not  be  so  vigilant.  There 
is  no  doubt  that  the  peril  was  greater,  but  was  it  a  peril 
against  which  the  comx>any  owed  a  duty  to  afford  the  de- 
ceased protection?  Deceased  had  a  right  to  sever  his  con- 
oection  with  the  company  as  a  passenger  at  any  time.  The 
company  had  not  agreed  to  carry  him  to  any  particular 
point,  nor  had  it  assumed  any  contractual  duty  to  discharge 
him  at  any  particular  point,  nor  had  he  advised  the  company 
at  what  point  he  desired  to  be  released  from  the  car  and 
to  sever  his  connection  with  the  company  as  a  passenger, 
except  as  indicated  by  his  act  in  leaving  at  this  point.  He 
chose  his  time  and  place,  and  he  was  within  his  right  in 
doing  this.  All  passengers  are  discharged  upon  the  public 
streets,  even  when  discharged  at  the  near  crossing.    The 
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right  of  the  paasenger  to  sever  his  connection  at  any  point 
is  a  legal  right  of  which  he  may  avail  himself — ^a  right 
which  the  company  cannot  deny  him;  at  least,  it  owes  no 
duty  to  forcibly  detain  him,  aftet  he  has  expressed  his  de- 
sire to  sever  his  connection,  and  leave  the  car.  There  is 
nothing  in  this  record  to  show  that  the  peril  was  greater 
at  the  point  where  he  did  alight  than  it  would  have  been  at 
the  near  intersection,  except  as  that  peril  may  be  found  in 
the  suppositional  fact  that  those  using  the  street  for  traffic 
would  be  less  on  their  guard,  less  watchful  and  careful,  in 
thet  middle  of  the  block  than  they  would  be  at  the  near  in- 
tersection. 

There  is  no  negligence  predicated  on  the  failure  to  warn 
him  of  the  danger  when  he  was  about  to  alight.  The  record 
shows  that  the  defendant  was  mature,  in  full  possession  of 
all  his  faculties;  that  he  voluntarily  chose  to  leave  the  car 
at  this  point.  It  does  not  appear  that  there  was  anything 
to  obscure  his  view  of  the  street  towards  which  he  was 
about  to  proceed,  or  that  he  did  not  have  knowledge  of  the 
congested  nature  of  the  street  and  the  frequency  with  which 
automobiles  were  passing  and  repassing.  He  signified  his 
purpose  to  leave  the  car,  and,  in  obedience  to  this,  the 
door  was  opened,  and  he  was  permitted  to  alight.  He 
alighted  in  safety.  He  reached  the  street  in  safety.  He 
had  taken  a  few  steps  upon  the  street  (the  number  is  in 
dispute),  when  he  was  struck.  The  evidence  shows  that 
he  neither  looked  to  the  right  nor  to  the  left  as  he  stepped 
from  the  car,  nor  as  he  proceeded  out  upon  the  street.  The 
automobile  was  but  a  short  distance  away  from  him  at 
the  time.  The  slightest  care  on  his  part  would  have  dis- 
covered the  approaching  automobile.  The  party  in  charge 
of  the  car  was  in  no  better  position  to  know  the  peril  that 
attended  his  exit  than  was  the  deceased.  No  duty  rested 
on  the  street  car  company  to  escort  him  from  its  car  to  a 
place  of  safety  upon  the  street.    When  he  severed  his  con- 


Apr.  1920]  Chbslby  v.  Watbeloo,  C.  P.  &  N.  R.  Co.       1009 

nection  and  passed  onto  the  street,  he  was  free  to  move  in 
any  Erection  that  his  fancy  suggested.  The  company  then 
had  no  power  over  his  motions.  ^ 

Courts  have  differentiated  between  the  duties  of  a  street 
car  company  to  its  passengers  and  a  commercial  railway, 
in  so  far  as  a  duty  rests  upon  either  to  furnish  safe  pas- 
sage to  and  from  a  car.  From  the  very  nature  of  things, 
a  street  car  company  cannot  discharge  those  duties  with 
respect  to  passengers.  It  has  no  control  over  the  'streets 
or  traffic  upon  the  streets.  It  has  no  stations  or  platforms, 
and  can  erect  none  upon  the  street.  From  the  curbing  to 
the  car  is  a  public  place,  open  to  travel  by  all,  and  over  it 
the  company  has  no  jurisdiction  or  control.  It  owes,  there' 
fore,  no  duty  to  protect  the  passenger  after  he  has  passed 
from  the  car  onto  the  street.  If  it  owes  no  affirmative  duty, 
no  liability  can  be  predicated  upon  its  failure  to  act  affirm- 
atively. If  it  owes  neither  contractual  nor  legal  duty  to 
the  passenger,  after  he  leaves  the  car,  to  protect  him  against 
injury,  then  a  failure  to  afford  him  protection  does  not  in- 
volve the  company  in  negligence,  or  lay  the  basis  for  liabil- 
ity. This  question  has  been  before  the  courts  m4ny  times, 
though  never  in  this  form  before  our  own  court. 

In  Seanlon  v.  PhUadelpMa  Rapid  TranHt  Co.,  208  Pa. 
195  (57  Atl.  521),  a  case  in  which  plaintiff  was  riding  upon 
a  street  railway,  and  suffered  injury  by  reason  of  defects 
in  the  street,  the  Supreme  Court  of  Pennsylvania  said : 

"The  car  was  running  upon  the  public  highway,  over 
which,  it  must  be  remembered,  the  defendant  company  has; 
no  control.  In  laying  its  tracks,  it  must  conform  to  the 
established  grade.  It  can  neither  construct  nor  alter  any  of 
the  places  at  which  passengers  are  to  step  on  or  off  its  cars. 
It  is  obliged  to  place  its  tracks  and  run  its  cars  where  the 
public  authorities  direct.  The  contour  of  the  surface  of  the 
street  and  the  sides  and  gutters  are  all  fixed  by  the  munic- 
ipal authorities.    Passengers  leaving  the  cars  must  step 
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upon  the  surface  of  the  street  in  the  condition  in  which  it 
is  placed  by  the  city,  which  fixes  and  maintains  the  grades. 
Obviously,  the  rules  which  might  well  and  reasonably  apply 
to  steam  railroads,  owning  their  own  right  of  way  and 
having  complete  control  of  the  approaches  thereto,  cannot 
reasonably  be  applied  to  street  railways,  which  have  not 
the  right  of  eminent  domain,  and  are  only  allowed  the  use 
of  the  public  highways  in  common  with  other  vehicles.  It 
may  be  that,  in  this  case,  the  conductor  misunderstood  the 
signal  of  the  plaintiff,  and  stopped  the  car  sooner  than  she 
wished;  but,  if  so,  she  had  only  to  signify  that  fact,  and 
retain  her  seat,  and  be  carried  to  the  desired  spot.  She  was 
under  no  compulsion,  nor  did  she  receive  even  a  suggestion 
from  the  conductor  as  to  where  she  should  get  off.  That 
was  a  matter  solely  for  herself.  But  the  stopping  of  the 
car  had  nothing  whatever  to  do  with  the  cause  of  the  acci- 
dent;  that  resulted  entirely  from  the  manner  in  which  she 
left  the  car.  The  fact  that  the  street  sloped  off  at  the  side 
upon  a  descending  grade  to  the  gutter,  necessitated  a  very 
long  step  for  any  passenger  attempting  to  get  off  in  that 
vicinity.  But  this  fact  was  perfectly  obvious  to  the  plain- 
tiff, if  she  used  her  eyes,  which  she  was  certainly  bound  to 
do.  She  was  leaving  the  car  in  broad  daylight,  and  she  was 
apparently  able-bodied,  and  in  the  full  possession  of  her 
faculties ;  and  there  was  no  reason  for  the  conductor  to  in- 
terfere with  her  desire  to  leave  the  car  at  that  particular 
time  and  place.  *  •  *  The  car  was  standing  perfectly 
still,  and  so  remained  until  after  she  left  it.  It  is  true  that 
the  highest  courtesy  upon  the  part  of  the  conductor  would 
have  impelled  him  to  step  off  the  car  and  assist  a  lady  to 
alight,  who  desired  to  leave  the  car  at  a  point  which  in- 
volved the  taking  of  an  unusually  long  step ;  but  we  cannot 
say  that  he  was  under  any  l^al  obligation  to  do  so.  We 
know  of  no  rule  which  requires  the  conductor  of  a  street 
car  to  supervise  every  motion  of  a  passenger  stepping  from 
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a  stationary  car  to  the  ground.  We  think  he  may  assume 
that,  under  such  circumstances,  in  broad  daylight,  with 
everything  open  to  view,  the  passenger,  even  though  a  wom- 
an, may  be  allowed  to  Judge  for  herself  the  distance  she 
dan  safely  step/' 

Oddy  V.  West  End  Street  R.  Co.,  178  Mass.  341  (59 
N.  E.  1026),  was  an  action  to  recover  damages  for  injuries 
received  by  a  passenger  in  the  act  of  leaving  a  car  of  a 
street  railway  company  and  coming  in  contact  with  a  hose 
cart,  rapidly  moving  on  the  street.    The  court  said : 

''Street-car  compares,  carrying  passengers  in  ordinary 
public  streets  or  highways,  are  not  n^ligent  in  not  provid- 
ing means  for  warning  passengers  about  to  leave  a  car  of 
the  danger  of  colliding  with  or  being  run  over  by  other  ve- 
hicles in  the  street.  The  risk  of  being  hurt  by  such  vehi- 
cles is  the  risk  of  the  passenger,  and  not  that  of  the  carrier. 
It  is  not  a  danger  against  which  the  carrier  is  bound  to 
protect  the  passenger  or  to  give  him  warning." 

In  Potoers  v.  Connecticut  Co.,  82  Conn.  665  (74  Atl. 
931),  the  Supreme  Court  of  Connecticut  said,  after  stating 
the  fact  that  she  was  injured  after  she  alighted  from  the 
car: 

"A  passenger  on  a  street  car  ceases  to  be  such  when, 
at  the  end  of  his  trip,  he  steps  from  the  car  upon  the  street. 
He  then  becomes  a  traveler  upon  the  highway,  and  those 
responsible  as  common  carriers  for  the  due  operation  of  the 
railway  are  not  responsible,  as  such,  for  his  safe  passage 
across  the  road.^' 

As  bearing  upon  the  same  question,  see  Creamer  v. 
West  End  Street  R.  Co.,  156  Mass.  320  (31  N.  E.  391) ; 
Farrington  v.  Boston  Elev.  R.  Co.,  202  Mass.  315  (88  N.  E. 
578) ;  Conway  v.  Lewiston  d  A.  H.  R.  Co.,  87  Me.  283  (32 
Atl.  901) ;  Smith  v.  City  d  Suburban  R.  Co.,  29  Ore.  539  (46 
Pac.  136) ;  Indianapolis  St.  R.  Co.  v.  Termer,  32  Ind.  App. 
311  (67  N.  E.  1044) ;  Street  Railway  v.  Boddy,  105  Tenn.  666 
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(58  S.  W.  646).  ^n  4  Billing  Case  Law  1047,  we  find  the 
following : 

'^It  is  the  generally  accepted  view  that  one  who  has 
alighted  from  a  street  car  and  is  in  safety  upon  the  high- 
way is  no  longer  a  passenger,  bnt  is  thenceforth  a  traveler 
upon  the  highway,  and  subject  to  all  the  duties  and  obliga- 
tions imposed  upon  such  travelers;  and  the  railway  com- 
pany is  not  responsible  to  him,  as  a  carrier,  for  the  con- 
dition of  the  street;  or  for  his  safe  passage  from  the  car 
to  the  sidewalk." 

On  page  1264  of  the  same  volume  we  find : 

''Where  street  car  companies  receive  or  discharge  pas- 
sengers, not  at  a  regular  station,  but  on  a  public  street  or 
highway,  as  has  been  seen,  it  is  the  general  rule  that,  after 
a  passenger  on  a  street  car  has  safely  alighted  on  the  street, 
the  relation  of  passenger  and  carrier  terminates." 

The  authorities  hereinbefore  cited  express  a  reason- 
able and  just  rule,  though  there  are  some  exceptions  in 
the  application  of  the  rule.  We  are  satisfied  to  follow  them. 
We  therefore  hold  that  the  court  did  not  err  in  directing 
a  verdict  for  the  defendant  in  this  suit.  No  actionable  neg- 
ligence was  proven,  and,  therefore,  nothing  for  which  the 
company  is  liable.    Its  action  is,  therefore, — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Mart  E.  Daniels,  Appellee,  v.  Iowa  City,  Appellant. 

MUKIOIPAL  CX>BP0BATI0N8:  Excavations  in  Btnet— Jury  Ques- 
1  tion.  A  jury  question  on  the  issue  of  negligence  and  contrib- 
utory negligence  is  presented  by  testimony  tending  to  show 
that,  in  the  sidewalk  part  of  a  street,  an  unguarded  excavation, 
from  6  to  10  feet  long,  and  from  3  to  10  inches  deep,  had  ex- 
isted for  many  months,  and  that  plaintiff,  unfamiliar  with 
such  condition,  fell  into  such  excavation  on  a  dark  night 
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MUKIOIPAIi  OOBPORATIONa:     Defective  8treet--8enrice  of  Ho- 

2  tice  of  Injury.  Service  on  a  city  of  notice  of  injury  by  reason 
of  defective  street  may  be  made  by  taking  from  the  mayor  an 
acknowledgment  of  service  of  such  notice. 

MUNICIPAL  00BP0BATI0N8:    Notice  of  Injury— Jury  Issue  as  to 

3  Snlftciency.  Evidence  reviewed,  and  held  to  present  a  Jury 
question  on  the  issue  whether  the  date  of  an  injury  was  stated 
in  a  notice  at  the  time  it  was  acknowledged  by  the  may<nr. 

APPEAL  AND  BBBOB:    Sessrvation  of  €hroundis--8ni&ciency.    The 

4  point  that  testimony  was  erroneously  withdrawn  is  properly 
presented  by  raising  the  issue  in  the  pleadings,  and  by  enter- 
ing a  specific  exception  to  the  instruction. 

APPEAL  AND  EBBOB:    Bevlew— I^isuffldent  Becord.    Refused  in- 

5  structions  may  not  be  the  basis  for  error,  unless  such  instruc- 
tions are  embraced  in  the  appeal  record. 

Appeal  from  Johnson  District  Court. — Ralph  Otto,  Judge. 

April  13,  1920. 

Action  for  damages  resulted  in  judgment  against  de- 
fendant, from  which  it  appeals. — Reversed. 

W.  R.  Hart,  Jr.,  and  Bailey  d  Murphy,  for  appellant. 

Havner,  Messer,  Clearman  d  Olsen,  and  Oeorge  D. 
Koser,  for  appellee. 

Ladd,  J. — I.  On  the  54th  anniversary  of  her  birth,  May 
2,  1916,  the  plaintiff  started  from  her  home,  on  Sheridan 
Avenue,  for  that  of  Jacobs,  on  Oakland  Avenue,  to  pay  a 

promissory  note.    This  was  at  8  o'clock  in 

1.  MoiriciPAL  the  evening.    The  rain  was  falling,  so  that 

^mtitouTbi     she  carried  an  umbrella ;  and  the  night  was 

itreet:  Jury 

quMticm.  dark.     She  went  directly  east,  four  blocks, 

and  turned  norfh  on  the  cement  sidewalk 
on  the  west  side  of  Oakland  Avenue.  She  had  not  taken 
this  route  before,  and,  upon  reaching  the  end  of  the  walk, 
and  before  reaching  her  destination,  she  stepped  off  into  an 
excavation,  and  suffered  the  injui7  complained  of.     No 
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guard  or  warning  was  provided  bj  the  city,  and  no  trees 
were  near  by.  The  jury  might  well  have  exonerated  her 
from  the  charge  of  contributory  negligence.  Hanson  v.  OUy 
of  Anamosa,  177  Iowa  101 ;  Scurlock  v.  OUy  of  Boon&,  142 
Iowa  684;  Templin  v.  Incorporated  City  of  Boone,  127 
Iowa  91. 

II.  The  evidence  tended  to  ahow  that,  from  the  end  of 
the  walk,  there  was  an  excavation,  probably  for  the  exten- 
sion for  the  sidewalk,  6,  8,  or  10  feet  long,  as  wide  as  the 
walk,  and  variously  estimated  by  the  witnesses  at  from  the 
thickness  of  the  cement  walk  to  10  inches  below  the  top  of 
the  walk,  immediately  north  of  its  end.  Some  evidence  tend- 
ed to  show  that  dirt  had  been  thrown  out  at  the  sides,  and 
that  the  bottom  of  the  excavation  was  uneven.  Breese,  a 
member  of  the  city  council,  examined  the  place,  within 
three  days  after  the  occurrence,  and  testified  that  he  meas- 
ured the  depth  of  the  excavation,  and  found  it  to  be  from 
Sy2  to  4  inches  deep;  that  loose  dirt  had  been  thrown 
against  the  end  of  the  sidewalk,  so  as  to  slope  therefrom 
about  18  inches  to  the  bottom  of  the  excavation ;  and  that, 
some  distance  to  the  north,  about  a  shovelful  of  dirt  had 
been  thrown  in.  The  contractor  who'  put  the  sidewalk  in, 
testified  that  the  excavation  at  the  end,  in  the  fall  of  1915, 
was  4  inches  deep ;  that  dirt  was  thrown  in  at  the  end  of 
the  walk,  so  that,  when  tramped,  it  sloped  from  the  top  of 
the  walk,  north,  8  to  12  inches ;  that  he  examined  the  place, 
two  or  three  days  after  Mrs.  Daniels  fell,  and  found  the 
excavation  a  half  inch  shallower  than  in  the  fall ;  that  the 
excavation  was  made  for  a  crosswalk,  which  was  not  put 
in;  and  that,  in  making  it,  the  earth  was  thrown  back  at 
least  2  feet  from  the  edge,  or  in  the  excavation,  to  level  the 
bottom.  This  recital  is  sufScient  to  demonstrate  that  the 
issue  as  to  defendant's  negligence  was  for  the  jury.  That 
jury  might  have  found  the  excavation  at  the  end  of  the 
sidewalk  6  or  7  inches  deep,  without  earth  filled  in,  as 
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Bwom  to  by  two  of  the  witnesses.  This  might  haye  bean 
found  to  have  been  a  dangerous  trap  for  the  pedestrian,  who 
had  the  right  to  assume  that  the  walk  was  in  a  reasonably 
safe  condition  for  travel,  though  required  to  exerdse  ordi- 
nary vigilance  for  his  own  protection.  Dunn  v.  Incorporat- 
ed City  of  Oelwein,  140  Iowa  423 ;  Beam  v.  City  of  Water- 
loo, 185  Iowa  99S;  Welsh  v.  City  of  Dee  Moines,  (Iowa) 
170  N.  W.  369  (not  officially  reported) ;  F^innegan  v.  City  of 
BioiUf  City,  112  Iowa  232.  There  was  no  error  in  ruling 
that  the  evidence  was  sufficient  to  carry  the  issues  to  the 
jury. 

III.  Section  3447  of  the  Ck)de  Supplement,  1913,  de- 
clares that  an  action  such  as  this  may  not  be  maintained 
unless  begun  within  three  months  after  the  injury,  '^unless 

written  notice  specifying  the  time,  place 
s.  MuMiciPAi*  and    circumstances"    is    served    within    60 

COBPOBATXOHB  I 

tS^^^MTTict     ^*^®  '^^  ^^^  happening  of  the  injuiy ;  and, 
SiSrr^  ^        ^'  ^  served,  then  action  may  be  maintained 

if  commenced  within  two  years.  It  was  not 
begun  until  May  1, 1918.  If,  then,  the  notice  served  did  not 
state  the  time  of  the  injury,  the  period  of  limitation  was 
not  tolled,  and  the  cause  of  action  was  barred  by  the  stat- 
ute of  limitationa  Service  of  notice,  specifying  the  time, 
place,  and  circumstances  of  the  injury  was  acknowledged 
by  the  mayor  June  23,  1916~;  and  the  notice,  with  such  ac- 
ceptance endorsed  thereon,  was  received  in  evidence,  ov<m' 
objection.  There  was  no  error  in  this  ruling;  for  the  at- 
torney preparing  the  notice  swore  that  the  mayor  had 
signed  the  acknowledgment  of  service.  Such  service  was 
sufficient.  ifeCartney  v.  City  of  Washington,  124  Iowa  382. 
But  was  the  date  of  the  injury  stated  in  the  notice, 
when  served?  The  attorney  who  prepared  the  notice,  being 
called  by  defendant,  identified  a  notice  precisely  like  that 
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>,  introduced  in  evidence,  save  that  the  date  of 
*•  ¥""?''^^  the  injury  was  omitted,  and  "original"  was 

00BP0BATI0X8  I  *       "  '  ^ 

"m^TjSj^i-     written  thereon.    On  cross-examination,  he 
SSSiSf.  ^  ■'*"'     testified  that  he  had  taken  the  two  notices 

to  the  mayor  at  the  city  hall;  that,  upon 
reaching  that  place,  he  noticed  that  the  date  of  the^ injury 
had  been  omitted,  and  there  wrote  such  date  in  the  one,  and 
handed  it  to  the  mayor^  who  attached  his  name  to  the  ac- 
ceptance of  service;  that  he  intended  to  write  the  date  in 
the  other,  when  the  mayor  remarked,  "I  accepted  service 
there/'  or  something  to  that  effect,  and  handed  it  back,  and 
retained  the  other ;  that  he  told  the  mayor  to  keep  the  one 
on  which  he  had  written  the  date,  to  which  the  mayor  re- 
sponded that  it  would  make  no  difference.  On  redirect  ex- 
amination, he  swore  that  the  acceptance,  other  than  the  sig- 
nature, was  in  hiB  handwriting;  that  "those  words  were 
written,  as  near  as  I  can  remember,  at  the  same  time  that 
the  words  written  at  the  top  of  the  first  page  ^on  May  2, 
1916,'  as  near  as  I  can  tell,  it  is  the  same  ink ;  as  near  as 
I  remember,  at  same  time,  as  near  as  I  can  remember,  the 
words  'On  May  2, 1916,'  is  in  my  handwriting ;"  and  that  he 
did  not  interline  the  date  afterwards.  The  mayor,  Oeorge 
W.  Koontz,  recalled  having  signed  the  acknowledgment  of 
service,  and  caused  the  notice  left  with  him  to  be  filed  by 
the  city  clerk,  and  that  the  word  "original"  was  on  it,  but 
was  unable  to  recall  whether  Koser  said  anything  or  made 
any  change  in  the  notice.  When  asked  whether  Koser  did 
any  writing  in  his  presence,  he  answered : 

"Not  that  I  remember  of.  Q.  As  a  matter  of  fact,  he 
had  to  do  some  writing  after  he  came  over  there,  because 
he  wrote,  among  other  things,  the  acceptance  of  service  on 
this  notice,  didn't  he?  A.  I  wouldn't  be  positive  he  wrote  it 
there.    I  signed  it  there,  though." 

He  swore  further  that  he  had  no  recollection  of  Koser's 
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writing  the  words  "May  2, 1916/'  on  the  notice,  or  that  any- 
thing was  said  about  the  matter.  , 

^'Q.  He  might  have  made  that  statement  {writing  these 
words  in  the  notice  retained),  and  you  not  remember  it, — 
isn't  that  true?  A.  I  think  so.  As  a  matter  of  fact,  I  ac- 
cepted service  on  not  many  notices  there  at  City  Hall, — oc- 
casionally one, — not  many.  I  don't  remember  that  Mr. 
Koser  did  any  writing  in  my  presence  at  City  Hall.  It  is 
possible  he  wrote  in  that  acceptance,  but  I  am  not  sure. 
My  best  recollection  is  that  Mr.  Koser  didn't  do  any  writ- 
ing at  the  City  Hall :  that  is,  as  I  remember  it.  I  haven't 
any  recollection  of  his  doing  any  writing  there.  I  didn't  see 
him  with  a  pen,  doing  any  writing  at  the  City  Hall, — not 
as  I  remember  of." 

This  was  controverted  by  the  mayor's  testimony  that, 
though  present,  he  had  no  recollection  of  the  attorney's 
having  written  while  in  his  office,  or  having  mentioned  the 
matter,  and  the  circumstance  that  the  notice'  left  contained 
no  date.  Though  a  copy  of  notice  is  not  required,  when 
service  is  by  acknowledgment,  that  it  omitted  the  date  was 
significant,  as  throwing  light  on  the  issue  as  to  whether 
the  date  was  stated  in  that  served.  Under  Section  3518  of 
the  Code,  service  of  notice  by  acknowledgment  does  not  ex- 
act the  delivery  of  a  copy.  All  that  is  essential  is  that  ac- 
knowledgment of  service  be  dated,  signed  by  the  party 
sought  to  be  served,  and  endorsed  on  the  notice.  We  are  of 
the  opinion  that  the  issue  should  have  gone  to  the  jury. 

IV.  Counsel  for  appellee  argues  that  the  defect  was 
not  of  the  sidewalk.  If  this  were  admitted,  then  it  would 
necessarily  follow  that  it  must  have  been  of  the  street.  In 
either  event,  the  notice  must  have  been  served  within  60 
days,  to  have  tolled  the  statute.  Tewkahury  v.  City  of  Lin- 
coln, 84  Neb.  571  (121  N.  W.  994),  has  bearing  on  the  ques- 
tion, as  a  glance  at  the  statute  there  considered  will  demon- 
strate. 
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V.  The  contention  that  the  point  was  not  properly 
raised  is  without  foundation.  The  issue  was  raised  by  an- 
swer.   The  court  told  the  jury  that : 

''The  court  has  withdrawn  from  your  consideration  the 
testimony  as  given  by  the  witness  Koontz,  and  by  the  wit- 
ness D.  T.  Davis,  and  the  same  should  not  be  considerwl 

by  you  in  arriving  at  your  verdict." 

*'  mosf  Mtrfip  '^^^  ^®^  ^^  ^^^  paragraph  of  the 

tioB^of^ounds :  eighth  instruction,  and  it  was  excepted  to  as 

''the  first  paragraph"  thereof;  and  this  as- 
signm^it  of  error  was  that  the  court  erred  in  withdrawing 
the  testimony  of  these  witnesses,  stating  the  page  and  line 
where  the  exception  to  the  instruction  was  printed  therein. 
This  was  in  compliance  with  the  statute,  as  construed  by 
Anthony  v.  O'Brien,  188  Iowa  802.  Koontz  was  the  mayor, 
and  the  only  testimony  given  by  him  is  that  previously  re- 
ferred to.  As  pointed  out,  it  was  suflScient,  with  the  notice 
left  with  him,  to  raise  the  issue  as  to  the  suflSciency  of  the 
notice  served.  This  being  so,  there  was  error  in  excluding 
his  testimony;  for,  if  it  had  been  considered,  that  issue 
must  have  gone  to  the  jury. 

Complaint  is  made  of  the  refusal  to  give  an  instruction. 
We  do  not  find  it  in  the  record,  nor  any  exception  thereto, 
save  generally  to  the  refusal  of  the  court  "to  give  the  two 

instructions  requested  by  the  defendant." 
*'  suuN^ •*  w%€w :  ^^^®  *'  insuflScient,  as  appears  from  the  last- 
inraffldeDt  cited  cause.  Appellee  suggests  that  the  stat- 
ute of  limitations  involved  is  unconstitu- 
tional. As  the  point  does  not  appear  to  have  been  raised  in 
the  district  court,  it  is  not  considered. 

Because  of  the  error  in  withdrawing  the  testimony  of 
Koontz,  and  not  submitting  sufSciency  of  the  notice,  when 
served,  to  the  JU17,  the  judgment  is — Reversed. 

Wbaveb,  G.  J.,  Gatnob  and  Stbvbns,  JJ.,  concur. 
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Des  Moinbb  Union  Railway  Company,  Appellee,  v.  Chicago 
Gbbat  Western  Railway  Company,  Appellant. 

00NTBACT8:     Oonstruction— -Agreement  to  Pay  * 'Taxes"  and  Ath 

1  ■oegmente.  An  agreement  by  a  tenant  to  pay  "all  taxes  or  as- 
sessments, special  or  otherwise,  and  public  charges  of  every 
kind  and  nature  that  shall  or  may  be  taxed  or  assessed  against 
the  owner  or  his  property/'  is  not  so  all-eihbracing  and  sweep- 
ing as  to  include  Federal  istcame  or  excise  taxes,  levied  under 
subsequently  enacted  statutes. 

Salinobb,  J.,  dissents. 

00NTBA0T8:     Ail-Embracing  Words  Limited  by  Context  and  Oir- 

2  comstances.  Words  which  are  all-embracing  and  sweeping  in 
their  poMible  meaning  may  reveal  a  much  lesser  meaning 
when  the  natural  import  of  such  words  is  kept  in  mind,  and 
when  they  are  read  in  the  light  of  the  context  and  the  attend- 
ing facts  and  circumstances.  So  held  where  an  agreement  by  a 
tenant  to  pay  "taxes"  and  "assessments"  was  held  not  to  In- 
clude the  payment  of  income  or  excise  taxes,  levied  under  laws 
passed  subsequent  to  the  agreement. 

TAXATION:    "Tax"  Defined.    The  term  "tax"  ordinarily  embraces 

3  no  more  than  the  customary  and  annual  taxes.  So  held  where 
an  agreement  by  a  tenant  to  pay  all  "taxes  and  assessments" 
was  held  not  to  include  Federal  income  or  excise  taxes. 

.  Appeal  from  Polk  District  Court. — Thomas  J.  Qutheib, 

Judge. 

April  13,  1920. 

The  opinion  states  the  case. — Reversed, 

Oarr,  Carr  &  Evans,  for  appellant. 

Parrish  dt  Cohen,  for  appellee. 

Weaver,  C.  J. — ^The  plaintiff  is  a  corporation,  owning  a 
railway,  and,  in  connection  therewith,  certain  terminal 
facilities  in  the  city  of  Des  Moines.    The  defendant  is  also 
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a  corporation,  owning  and  operating  a  line 

^'  SnSoctton-      ^'  railway  extending  from  Chicago,  in  the 

Sj^'vtSis"*'      ^^^^  o^  Illinois,  to  and  through  the  city  of 

mentS***"'         I^^s  Moines,  and  thence  to  Kansas  City,  in 

the  state  of  Missouri.  In  the  record  before 
us,  the  plaintiff  is  spoken  of  as  the  '^Des  Moines  Company," 
and  the  defendant  as  the  "Chicago  Company,"  and,  for  con- 
venience, they  will  be  so  designated  in  this  opinion. 

On  July  2,  1896,  the  plaintiff  and  the  corporation  then 
owning  the  Chicago  railway  entered  into  a  written  contract, 
by  which  thp  Chicago  Company  was  granted  the  right  to  the 
use  of  a  portion  of  the  property  of  the  Des  Moines  Com- 
pany,  located  in  the  latter  city,  and  the  Des  Moines  Com- 
pany, on  its  part,  also  undertook  to  render  certain  services 
for  the  Chicago  Company.  The  contract  was  to  continue  in 
force  for  the  term  of  25  years.  Among  the  stipulations  of 
said  contract  is  one  upon  the  proper  interpretation  and  ef- 
fect of  which  this  case  is  made  to  turn.  The  ninth  section 
or  clause  of  the  contract  sets  forth  the  considerations  which 
the  Chicago  Company  is  to  render  or  pay  to  the  Des  Moines 
Company  for  the  agreement  so  entered  into  by  the  latter. 
Among  these  considerations  are  the  following: 

"9.  The  Chicago  Company,  in  consideration  of  the 
grants  and  provisions  hereof,  agrees  to  pay  to  the  Des 
Mioines  Company  in  the  manner  and  at.  the  times  herein- 
after specified,  the  following  sums,  to  wit:     •    •     • 

"5th.  One  third  of  all  taxes  or  assessments,  special  or 
otherwise,  and  public  charges  of  every  kind  and  nature  that 
shall  or  may  be  taxed  or  assessed  against  the  Des  Moines 
Company  or  its  property  during  the  aforesaid  term  of 
years.    ♦    ♦    ♦" 

Provision  was  further  made  for  the  keeping  and  render- 
ing of  mutual  accounts,  and  for  monthly  payments. 

Later,  the  Chicago  Company,  named  in  this  contract, 
was  succeeded  in  the  ownership  and  control  of  said  rail- 
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way  by  the  defendant  in  this  case,  and,  by  agreement  there- 
after made  between  plaintiff  and  defendant,  the  latter  as- 
sumed the  liability  of  its  predecessor  thereunder. 

This  action  is  brought  at  law  by  the  Des  Moines  Com- 
pany, to  recover  an  amount  which  it  alleges  is  due  and  pay- 
able to  it  under  the  terms  of  said  contract  The  alleged 
facts  upon  which  that  claim  is  founded,  as  stated  in'  the  pe- 
tition, are  that,  in  each  of  the  years  1914,  1915,  and  1916, 
the  United  States  of  America  assessed  against  plaintiff  and 
its  property  an  income  tax,  aggregating  for  said  three  years 
the  sum  of  |6,263.18,  which  assessments  have  been  paid  and 
discharged  in  full  by  the  plaintiff,  and  that  defendant  there- 
by became  charged  with  the  duty,  under  its  contract  above 
quoted,  to  repay  to  the  plaintiff  the  one-third  part  of  said 
levies.  The  petition  further  alleges  that,  in  the  year  1917, 
the  United  States  assessed  against  the  plaintiff  an  excise 
tax  on  the  estimated  value  of  its  capital  stock,  to  the 
amount  of  1428.50,  and  thereafter,  a  further  tax  of  like 
character  for  the  year  1918,  to  the  amount  of  1938.60,  all 
of  which  has  been  paid  by  the  plaintiff,  and  for  one  third  of 
which  amount  it  demands  a  recovery  from  the  defendant. 

To  this  petition  the  defendant  demurred,  on  grounds 
which  may  be  briefly  stated  as  follows:  That  the  defend- 
ant's covenant,  as  shown  by  reference  to  the  contract,  does 
not  provide  for  payment  by  it  of  the  income  taxes  or  excise 
taxes  imposed  on  the  plaintiff  by  the  Federal  government, 
nor  is  such  obligation  in  any  manner  to  be  implied  from 
the  terms  of  the  contract,  nor  does  the  language  thereof 
evidence  any  such  intent. 

The  trial  court  overruled  the  demurrer,  and  defendant, 
electing  to  stand  thereon,  declined  to  plead  over,  and  ex- 
cepted to  the  ruling.  Judgment  was  thereupon  entered  in 
plaintiff's  favor  for  the  amount  of  its  demand,  and  defend- 
ant appeals. 

The  particular  clause  of  the  contract  on  which  the 
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plaintiflf  8  daim  is  based,  is  in  the  above-quoted  agreement 
of  the  defendant  ''to  paj  one  third  of  all  taxes  or  assess- 
ments, special  or  otherwise,  and  public  charges  of  every 
^kind  and  nature  that  shall  or  may  be  taxed  or  assessed 
against  the  Des  Moines  Company  or  its  property  during 
the  term." 

The  demurrer  admits  the  making  of  the  contract  and 
defendant's  obligation  to  contribute  to  the  payment  of  the 
taxes  therein  specified,  but  it  is  contended  that  such  agree- 
ment does  not  cover  or  include  the  income  tax  or  excise  tax 
imposed  by  the  United  States  and  paid  by  the  appellee. 
It  is  this  question  of  construction  to  which  we  must  address 
ourselves. 

I.  "Taxes,"  "taxation,"  and  "assessments"  are  words 
in  very  common  and  familiar  use,  the  meaning  and  effect  of 
'which  are  not  ordinarily  open  to  serious  question ;  but,  like 
most  other  words  in  our  language,  their  scope  and  applica- 
tion vary  according  to  the  nature  of  the  subject  under  dis- 
cussion and  the  circumstances  under  which  they  are  used. 
Taxation,  in  its  broadest  and  most  general  sense,  includes 
every  charge  or  burden  imposed  by  the  sovereign  power  up- 
on persons,  property,  or  property  .rights,  for  the  use  and 
support  of  the  government,  and  to  enable  it  to  discharge 
its  appropriate  functions ;  and  in  that  broad  definition  there 
is  included  a  proportionate  levy  upon  persons  or  property, 
and  all  the  various  other  methods  and  devices  by  which 
revenue  is  exacted  from  persons  and  property  for  public 
purposes.  It  is  only  occasionally,  however,  that  the  word 
"tax"  or  "taxation"  is  used  in  this  all-embracing  and 
sweeping  sense,  and  legislatures,  courts,  and  the  people  have 
come  to  differentiate  between  "general"  taxes,  "ordinary" 
taxes,  "property"  taxes,  "excise"  taxes,  "inheritance"  taxes, 
"occupation"  taxes,  "special"  taxes  or  assessments,  'fran- 
chise" taxes,  "poll"  taxes,  "license"  taxes,  "income"  taxes, 
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'^ezoess  profits"  taxes,  and  various  other  methods  by  which 
contributions  to  the  public  revenues  are  enforced. 

When,  therefore,  we  are  called  to  consider  a  contract 
in  which  one  party  has  covenanted  with  another  to  pay 
taxes,  and  the  question  arises  as  to  the  scope  and  extent  of 

that  obligation,  the  terms  of  the  covenant 

2.  Contracts  :  au-    are>  ordinarily,  open  to  construction.     The 

wotS  United      end  and  purpose  of  the  construction  of  an 

by  context  and  ,  ^  ^  .  .  ^i.  i 

circnmBtancef.      agreement  are  to  arrive  at  the  real  meaning 

and  intent  of  the  parties.  JTo  that  end,  we 
must  consider  first  the  natural  import  of  the  words  or  lan- 
guage the  parties  have  chosen  for  its  expression,  and  read 
it  in  the  light  of  its  context,  as  well  as  in  the  light  of  the 
circumstances  under  which  it  was  made.  Thus  reading  the 
contract  before  us,  we  are  brought  to  inquire  whether  the 
words  ^^taxes"  and  ^^assessments"  must  be  given  their  broad- 
est and  most  general  signification,  or  whether  the  intent  of 
the  parties  will  be  better  effectuated  by  so  limiting  them  as 
not  to  include  the  income  tax  and  excise  tax  which  the 
plaintiff  has  been  required  to  pay.  At  the  time  when  the 
contract  was  made,  and  for  a  considerable  period  of  years 
thereafter,  there  was  no  law  requiring  payment  of  either  an 
income  tax  or  excise  tax,  nor  was  there  any  apparent  reason 
for  anticipating  such  a  change  in  the  policy  or  manner  of 
raising  public  revenues.  This  fact  alone  would  probably 
not  be  a  sufficient  answer  or  defense  to  the  plaintiff's  claim, 
but  it  is  one  of  the  pertinent  facts  or  circumstances  which 
the  court  may  consider,  as  bearing  upon  the  intent  of  the 
parties.  Love  v.  Hovjord,  6  R.  I.  Il6 ;  Second  Univ.  Society 
V.  City  of  Providence,  6  R.  I.  235.  See,  also,  as  to  the  bear- 
ing of  such  fact  upon  the  question  of  the  intent  of  the  par- 
ties, King  v.  Raab,  123  Iowa  632,  636. 

In  BoUing  v.  Stokes,  2  Leigh  (Va.)  178,  decided  by  the 
Virginia  court,  a  lessee  covenanted  with  the  owner  of  the 
property  to  pay  a  specified  yearly  rent,  ^^esides  all  taxes 
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and  other  public  dues  in  any  manner  accruing"  upon  the 
premis^^  which  rent  should  he  paid  half  yearlj^  'n[)e8ides 
taxes  and  public  dues  of  every  kind."  During  the  term  of 
the  lease,  the  street  was  paved,  and  the  cost  assessed  upon 
the  property.  The  lessee  paid  the  assessment,  and  later, 
sued  the  owner  to  recover  the  expense  so  incurred.  In  sus- 
taining the  plaintiflPs  right  to  recover,  the  court  says  that 
"the  words  in  the  covenant  are  very  strong,"  but  they  "may 
be  satisfied  by  the  application  of  them  to  the  ordinary  and 
usual  taxes  and  public  dues.  To  extend  them  to  an  expense 
unknown  by  the  parties,  incalculable  as  to  amount,  uncer- 
tain as  to  time,  and  in  which  the  lessee  could  have  no  cer- 
tain interest,  would  be  to  disregard  all  the  circumstances 
under  which  the  contract  was  made.  »  ♦  »  There  was 
nothing  by  which  it  could  be  estimated,  like  the  usual  and 
customary  taxes  and  public  dues.  *  *  •  It  was  an  un- 
certain and  extraordinary  assessment." 

The  Massachusetts  court,  speaking  upon  the  subject, 
says: 

"In  a  covenant  for  payment  of  taxes  by  a  lessee,  it 
is  to  be  ascertained  by  construction  what  was  contemplated 
by  the  parties  in  the  use  of  the  terms  employed.  Those 
terms  are  not  necessarily  to  be  taken  in  their  strict  legal 
signification."  Harvard  College  v.  Aldermen  of  Boston,,  104 
Mass.  470,  483. 

Further  discussing  the  matter  of  o^onstruction,  it  is  said, 
in  the  same  case,  that : 

"It  may  be  affected  by  the  character,  situation,  and  con- 
dition of  the  estate,  the  mode  and  purpose  of  occupation  by 
the  tenant,  and  by  all  the  circumstances  of  the  particular 
case.  Much  consideration  is  sometimes  given  to  the  con- 
sideration that  the  assessment  in  question  is  of  a  kind  in  use 
or  authorized  at  the  time  the  covenant  was  entered  into,  or, 
on  the  other  hand,  of  a  novel  or  newly  authorized  nature." 

This  is  not  to  deny  that,  where  the  words  of  the  con- 


Apr.  1920]  DBS  Moinbs  U.  R.  Co.  v.  C.  G.  W.  R.  Co.    1025 

tract  appear  to  have  been  chosen  adviBedly,  and  are  such  as 
clearly  indicate  a  mutual  intent  to  provide  for  all  possible 

forms  of  taxation^  such  intent  will  be  given 

*•  .?^J"5J5iied.      ^*f®^*  ^y  *^^  courts.     Such  intent  is  not, 

however,  conclusively  established  by  the  use 
of  sweeping,  general  terms,  if,  by  a  proper  application  of  the 
rule  of  ejiisdem  generis,  or  other  recognized  canon  of  con- 
struction, the  covenants  of  the  parties  "may  be  satisfied  by 
the  application  of  them"  to  less  burdensome  obligations. 
BoUing  r.  Stokes,  supra.  • 

In  an  English  case,  Jeffrey  v.  Neale,  L.  R.  6  C.  P.  240, 
the  court,  speaking  of  a  lessee's  covenant,  says: 

"It  has  frequently  been  held  that,  in  cases  of  this  na- 
ture, some  amount  of  qualification  must  be  priced  on  words 
which,  at  first  sight,  might  be  capable  of  a  very  extensive 
signification.'' 

For  example,  it  has  been  held  that  a  covenant  to  pay 
"all  taxes  and  other  public  dues"  imposes  no  obligation  to 
pay  other  than  the  customary  and  annual  taxes  and  public 
dues.    See  Boiling  v.  Stokes,  supra. 

So,  also,  it  is  held  that  a  covenant  to  pay  "all  and  every 
United  States,  state,  and  local  taxes,  duties,  and  imposts" 
does  not  include  special  assessments  (Pett^one  v.  Smith, 
150  Pa.  St.  118  [24  Atl.  693]),  although  it  is  there  admitted 
that  such  assessments  are  levied  by  virtue"  of  the  taxing  pow- 
er of  the  state,  and  do  constitute  a  species  of  taxation. 

In  Love  v.  Hovyard,  supra,  decided  by  the  Rhode  Island 
court,  the  same  rule  was  applied  to  a  covenant  which  bound 
the  tenant  to  pay  "all  assessments  and  taxes  of  every  kind." 
So,  too,  an  agreement  to  pay  "all  taxes,  assessments,  and 
municipal  or  government  charges,  general  and  special,  or^ 
dinary  and  extraordinary,  of  every  nature  and  kind  what- 
soever, which  ♦  •  ♦  during  the  life  of  this  lease  be- 
comes payable  (a)  levied,'  imposed,  or  assessed  upon  any 
land  hereby  demised;   or  (b)  levied,  imposed,  or  assessed 

Vol.  188  Ia.— 65 
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upon  any  interest  of  the  lessor  in  or  under  this  lease;  or 
(c)  which  the  lessor  shall  be  required  to  pav  by  reason  of 
or  on  account  of  his  interest  in  said  land  and  improvements 
or  in  or  under  this  lease/'  does  not  impose  upon  the  lessee 
any  obligation  to  pay  an  inheritance  tax  which  had  been 
exacted  by  the  state  from  the  lessor's  executor  during  the 
term  of  the  lease.  Other  precedents  along  this  line  are  not 
wanting,  and  the  rules  of  construction  to  which  we  have 
adverted  are  well  established. 

The  cases  cited  suflSciently  illustrate  the  solicitude  of 
the  courts  to  ascertain  and  give  effect  to  thfe  real  intent  of 
the  contracting  parties.  In  performing  that  duty,  the  court 
will,  to  the  best  of  its  ability,  place  itself  in  the  situation 
occupied  by  the  parties  when  the  contract  was  made,  '^so  as 
to  view  the  circumstances  as  they  viewed  them,  and  so  to 
judge  of  the  meaning  of  the  words  and  of  the  correct  ap- 
plication of  the  language  to  the  things  described."  Na^h 
V.  Toxcrve,  72  U.  S.  689;  Canal  Co,  v.  Hill,  15  Wall.  (U.  R.) 
94. 

Were  the  concrete  question,  in  the  form  here  presented, 
an  entirely  new  one,  it  would  fall  readily  within  the  scope 
of  the  principles  illustrated  by  the  cited  precedents,  and 
compel  the  conclusion  that  payment  of  an  income  tax  which 
might  possibly  be  levied  under  some  law  not  yet  in  being 
was  not  within  the  contemplation  of  the  parties,  and  is  not 
required  by  the  terms  of  the  covenant.  But  we  are  not  left 
to  dispose  of  the  matter  aa  one  of  first  impression,  and,  in 
so  far  as  the  courts  have  spoken,  they  are  in  harmony  with 
the  conclusion  here  stated. 

First  in  order  of  time,  so  far  as  our  investigation  has 
gone,  we  have  the  case  of  V(m  Rensselaer  v.  Dennison,  8 
Barb.  (N.  Y.)  23.  There,  the  lessee  in  a  perpetual  lease 
covenanted  to  pay  "all  ordinary  and  extraordinary  taxes, 
charges,  and  assessments,"  and  this  undertaking  was  held 
not  to  include  any  obligation  to  pay  the  taxes  assessed 
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against  the  landlord  upon  the  rents  payable  to  him.  The 
rule  so  applied  was  confirmed  in  Woodruff  v,  Oswego  Starch 
Factory,  70  App.  Div.  (N.  Y.)  481,  and  recognized,  also,  in 
Robinson  v.  County  of  Allegheny,  7  Pa.  St.  161.  Later,  the 
Woodruff  case  appears  to  have  reached  the  court  of  Jast  re- 
sort in  New  York  (see  68  N.  E.  994),  and  the  judgment  be- 
low was  afiSrmed.  The  covenant  in  that  case  was  much 
broader  and  more  inclusive  in  its  terms  than  is  the  one  we 
are  now  considering.  The  tenant  there  agreed  to  pay  "all 
taxes,  chaises  and  assessments,  ordinary  and  extraordi- 
nary, which  shall  be  taxed,  charged,  imposed  or  assessed  on 
the  hereby  demised  premises  arid  privileges,  or  any  part 
thereof,  or  on  the  said  parties  of  the  first  part  (the  lessors), 
their  heirs  and  assigns,  in  respect  thereof."  The  court, 
though  expressly  recognizing  that,  in  legal  theory,  it  may 
be  said  that  a  tax  upon  rents  or  income  from  real  estate  is?, 
in  a  sense,  a  tax  upon  land,  holds  that  such  taxes  are  not 
within  the  covenant.  The  fact  that  the  court  in  that  case 
lays  some  stress  on  the  effect  of  an  act  of  the  legislature 
making  such  rents  or  income  a  distinct  item  for  the  pur- 
poses of  taxation,  does  not,  in  principle,  differentiate  the 
question  there  decided  from  the  one  in  this  case,  but  rather 
makes  more  complete  their  parallelism,  because  the  effect  of 
the  Federal  income  tax  is,  in  all  respects,  similar  to  that 
which  was  occasioned  by  the  New  York  statute,  in  that  it 
segregates  or  sets  apart  the  income,  as  a  distinct  or  separate 
item  for  taxing  purposes. 

Later,  the  same  question  came  before  the  Pennsylvania 
court,  under  circumstances  not  materially  unlike  those  ad- 
mitted by  the  demurrer  in  this  case.  Catauoissa  R.  Co.  v, 
Philadelphia  d  R.  R.  Co,,  255  Pa.  St.  269.  There,  the  Cata- 
wissa  Railroad  Company  leased  its  road  and  equipment  to 
the  Philadelphia  &  Reading  Company  for  a  long  term  of 
years.  By  the  terms  of  the  lease,  the  latter  company  under- 
took to  pay  "all  taxes,  chaises  and  assessments  which,  dnr- 
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ing  the  continuance  of  the  term  hereby  demised,  shall  be 
assessed  or  imposed  under  any  existing  or  future  law  on  the 
demised  premises  or  any  part  thereof,  or  on  the  business 
there  carried  on,  or  on  the  receipts,  gross  or  net,  derived 
therefrom,  or  upon  the  several  issues  of  bonds  or  the  inter- 
est thereon,  or  upon  capital  stock  of  the  Catawissa  Com- 
pany or  the  dividends  thereon,  or  upon  the  franchises  of 
said  company,  for  the  payment  or  collection  of  any  of  which 
said  taxes  the  Catawissa  Company  may  otherwise  be  or  be- 
come  liable  or  accountable  under  any  lawful  authority  what- 
ever." As  in  the  case  at  bar,  the  lessor  company  was  subse- 
quently assessed  with  an  income  tax  under  the  Federal  stat- 
ute, and,  having  paid,  it  brought  action  to  recover  the 
amount  from  the  lessee.  The  case  thus  stated  is,  to  use  a 
common  expression,  ^^on  all  fours"  with  our  own.  As  in 
our  case,  also,  the  trial  court  held  with  the  leasing  company, 
that  the  tenant  company  was  liable.  On  appeal,  that  judg- 
ment was  reversed,  on  the  ground  that  an  income  tax  levied 
on  the  rents  paid  to  the  lessor  is  not,  in  any  proper  sense, 
imposed  upon  the  demised  premises,  nor  on  the  business 
there  carried  on,  nor  on  the  receipts,  gross  or  net,  derived 
therefrom,  nor  upon  the  capital  stock  of  the  lessor  company, 
or  the  dividends  thereon,  nor  on  the  franchises  of  that  com- 
pany. 

Still  more  recently,  a  like  case  arose  in  Massachusetts 
(Oodmim  v.  American  Piwno  Co.,  229  Mass.  285  [118  N.  E. 
344]).  There,  the  lessee  covenanted  to  pay  '^all  taxes  and 
assessments  whatsoever  which  may  be  payable  for  or  in  re- 
spect of  the  leased  premises  during  the  term  thereof,  except 
assessments  for  betterments."  A  Federal  income  tax  hav- 
ing been  assessed  to  and  paid  by  the  lessor,  suit  was  brought 
therefor  against  the  tenant.  In  a  previous  case,  that  court 
\  had  permitted  a  recovery  by  the  landlord  against  his  tenant 

for  income  tax  paid,  because,  by  the  express  terms  of  the 
lease,  the  latter  had  agreed  to  pay  all  taxes,  including  those 
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'levied  upon  or  in  respect  of  the  rent  payable"  under  the 
contract  {Suter  v.  Jorda/n  Marsh  Co.,  226  Mass.  34) ;  but, 
there  being  no  such  covenant  in  the  Oodman  case,  a  recovery 
was  denied.  Discussing  the  question,  the  court  says,  in  the 
Codmian  case,  at  page  290 : 

"Manifestly,  taxes  upon  the  real  estate  come  within  the 
terms  of  the  covenant.  ♦  ♦  ♦  On  the  other  hand,  we 
cannot  construe  the  phrase  in  question  as  including  within 
its  terms  a  tax  assessed  b;  the  Federal  government  to  the 
lessor  upon  the  rents  reserved  ^nder  the  lease.  Such  an  as- 
sessment is  u^on  an  entirely  distinct  kind  of  property  than 
is  the  assessment  upon  the  real  estate.  While,  under  the 
Federal  income  tax  law,  a  tax  on  rent  is  a  tax  on  land,  and 
so  a  direct  tax,  yet  a  tax  on  land  is  not  a  tax  on  rent ;  the 
defendant  did  not  covenant  to  pay  taxes  for  and  in  respect 
of  the  rent;  his  undertaking  is  to  pay  the  taxes  for  or  in 
respect  of  the  premises.  ♦  ♦  *  In  construing  the  cove- 
nant, it  is  plain  that  taxation  upon  real  estate  means  one 
thing,  and  taxation  upon  income  means  another.  ♦  ♦  • 
The  fundamental  fact  on  which  the  rights  of  the  parties  de- 
pend is  that  the  defendant  never  agreed  to  pay  the  taxes  on 
the  rent.  ♦  ♦  ♦  The  words  chosen  by  the  parties  cannot 
fairly  be  extended  by  us  beyond  their  natural  or  ordinary 
meaning,  and  therefore  the  defendant  cannot  be  held  liable 
for  taxes  which  the  covenant,  neither  by  express  words  nor 
reasonable  implication,  obliged  him  to  pay." 

In  the  case  from  which  we  have  quoted,  the  plaintiff,  as 
does  counsel  for  appellee  in  this  case,  lays  much  stress  on 
language  used  by  the  Supreme  Court  of  the  United  States 
in  Pollock  17.  Farmers'  L.  d  T.  Co,,  157  U.  S.  429,  to  the  ef- 
fect that  "a  tax  upon  the  income  from  real  estate  is  a  tax 
upon  the  real  estate  itself;^'  and  from  this  it  is  argued  that 
the  appellant's  general  undertaking  in  the  lease  to  pay  one 
third' of  "all  taxes  and  assessments,  special  or  otherwise, 
and  public  charges  of  every  kind  and  nature,"  must,  there- 
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price  of  the  privilege  to  engage  in  a  given  line  of  trade  or 
business.    S  Words  and  Phrases  2548. 

The  Federal  statute  in  question,  Act  of  Congress  of 
September  8,  1916,  appears  to  employ  the  word  more  nearly 
in  the  latter  sense;  for  it  is  there  described  as  a  ^^special 
excise  tax  with  reference  to  the  carrying  on  or  doing  busi- 
ness by  such  corporation."  It  is  not  a  tax  upon  the  leased 
property,  in  the  hands  of  the  tenant,  nor  a  tax  upon  the  ten- 
ant's business,  nor  is  it  exacted  of  the  tenant  as  a  condition 
or  price  of  its  right  or  privilege  to  use  the  demised  premises. 
It  is,  at  most,  a  condition  placed  upon  the  right  of  the  plain- 
tiff  corporation  to  do  business  of  any  kind,  whether  the  busi- 
ness be  with  the  defendant  or  with  any  third  party,  or  be 
business  with  reference  to  the  terminal  facilities  leased  to 
the  defendant,  or  to.any  separate  and  distinct  matter  or  en- 
terprise in  which  it  sees  fit  to  engage,  wholly  foreign  to  the 
business  relations  between  lessor  and  this  lessee.  It  is  suf- 
ficient to  say  that  the  plaintiff's  covenant  does  not  con 
template  payment  of  such  a  charge.  The  question  is  touch- 
ed upon  in  Jersey  CUy  Oaa  Light  Co.,  v.  Union  Qns  Imp, 
Co.,  46  Fed.  264,  which  is  affirmed  in  7  0.  0.  A.  250.  There, 
the  lessee  of  the  plaintiff  company  had  undertaken  to  pa;? 
^'all  assessments  and  taxes  on  the  real  and  personal  proper- 
ty, franchises,  capital  stock  or  gross  receipts  of  the  lessor." 
Plaintiff  having  been  required  by  statute  to  pay  a  certain 
percentage  of  its  gross  receipts  "by  way  of  license  for  ils  , 
corporate  franchise/'  it  was  held  that  the  tenant  was  not 
liable  for  its  repayment.  The  court  denied  the  plaintiff's 
theory  that  the  tax  or  fee  paid  was  in  the  nature  of  a  fran- 
chise tax,  and  therefore  chargeable  to  plaintiff,  undei-  the 
express  terms  of  the  lease,  but  held  it  was,  rather,  a  charge 
or  tax  exacted  by  way  of  a  license  to  do  business,  and  there- 
fore not  recoverable.  See,  also,  Chesapeake  d  0.  R.  Co.  v. 
Louisville  d  N.  /?.  Co.,  154  Ky.  637  (157  S.  W.  1107). 

For  the  reasons  stated,  we  hold  that  the  plaintiff  is  not 
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entitled  to  recover  upon  either  item  of  its  claim,  and  that 
the  trial  court  erred  in  overruling  the  demurrer  to  the  pe- 
tition. The  judgment  appealed  from  is,  therefore, — Re- 
versed. 

BvANS^  Gajnob,  Pebston,  and  Stevens,  JJ.,  concur. 

Salinger,  J.,  dissents. 


Harvey  Fleagle^  Appellant,  v.  J.  M.  Goddard,  Executor^ 

Appellee. 

LIBEL  AND  8LAjn>EB:  Privilege  Attending  Affidavit  in  re  Pen- 
sioner. An  affidavit  bearing  on  the  health,  mental  condition, 
disposition,  and  habits  of  a  pensioner  of  the  United  States,  pre- 
pared under  the  orders  and  in  accordance  with  the  directions 
of  the  Federal  commissioner  of  pensions,  is  at  least  (jnalifiedly 
privileged,  and  no  action  for  libel  will  lie  thereon,  in  the  ab- 
sence'of  evidence  by  plaintiff  that  the  affiant  was  actuated  by 
malice. 

* 
Appeal  from  Cedar  District  Court. — John  T.  Mopfit,  Judge. 

April  13,  1920. 

Action  for  damages  on  account  of  certain  alleged  slan- 
derous and  libelous  statements  of  the  defendant  concerning 
the  plaintiff.  There  was  a  directed  verdict  for  defendant, 
and  plaintiff  appeals. — Affirmed. 

Sharon,  Harrison  d  McSmggin,  for  appellant. 

J.  C,  France  and  C.  0.  Boling,  for  appellee. 

• 

Stbvbns^  J. — Plaintiff  alleged  in  his  petition  that  he 
enlisted  in  the  United  States  Army  in  1898,  and  served  in 
the  Spanish- American  War ;  that,  while  thus  engaged,  he  in- 
curred disabilities,  as  the  result  of  a  sunstroke,  for  which 
he  was  allowed  and  paid  a  pension  of  f24  per  month;  that, 
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as  the  result  of  certain  oral  and  written  defamatory  state- 
ments, uttered  and  published  of  and  concerning  the  plain- 
tiflP  by  the  defendant,  his  pension  was  reduced  to  |12  per 
month,  and  he  was  caused  to  suffer  great  mental  pain,  hu- 
miliation, disgrace,  etc.  He  asks  judgment  in  the  sum  of 
125,000, 

The  writing  complained  of  is  an  affidavit,  prepared 
by  a  special  examiner  of  the  United  States  pension  office, 
and  signed  and  verified  by  defendant,  and  is  set  out  in 
full  in  tl^e  abstract.  Defendant,  among  other  defenses, 
pleaded,  and  now  urges  in  argument,  that  the  publication 
was  absolutely  privileged,  and  that  an  action  for  libel  can- 
not be  predicated  thereon. 

No  transcript  of  the  evidence  was  made  and  filed  in 
the  office  of  the  clerk  of  the  district  court,  and  only  the 
deposition  of  the  United  States  pension  commissioner  and 
the  testimony  of  J.  J.  Horrigan,  special  agent  of  the  depart- 
ment, are  before  us.  We  cannot,  therefore,  consider  or 
review  the  alleged  oral  defamatory  statements  of  the  de- 
fendant. It  api)ear8  without  cofiflict  in  the  record,  however, 
that  plaintiff's  pension  was,  on  or  about  the  11th  day  of 
January,  1916,  following  an  investigation  by  the  pension  of- 
fice, reduced  from  |24  to  fl2  per  month.  Referring  to  the 
writing  in  question,  the  court,  upon  a  former  appeal  of 
this  case,  Fleagle  v.  Downing^  183  Iowa  1300,  said : 

"The  matters  complained  of  in  the  second  count  of  the 
petition,  if  believed  to  be  true,  would  lead  the  mind  to  the 
conclusion  that  the  plaintiff,  knowing  he  had  suffered  no 
disability  while  in  the  service  of  his  country  in  the  Span- 
ish-American War,  had  fraudulently  procured  a  pension 
from  the  government  for  disabilities  not  sustained, — clearly 
charging  the  plaintiff  with  defrauding  the  government,  and 
with  obtaining  property  by  false  pretenses,  a  criminal  of- 
fense which  lays  the  foundation  of  a  civil  action,  if  un- 
founded, untrue,  and  maliciously  made." 
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Unless,  therefore,  appellee's  claim  of  privilege  is  sns- 
tainedy  plaintiff  was  entitled  to  have  this  count  of  his  peti- 
tion submitted  to  the  jury.  A  privileged  communication  is 
defined  in  Newell  on  Slander  and  Libel  (3d  Ed.),  Section 
492,  as  follows : 

^^A  privileged  communication  is  a  communication 
which,  under  ordinary  circumstances,  would  be  defamatory, 
made  to  another  in  pursuance  of  a  duty,  political,  judicial, 
social,  or  personal;  so  that  an  action  for  libel  or  slander 
will  not  lie,  though  the  statement  be  false,  unless,  in  the 
two  last  cases,  actual  malice  be  proved  in  addition." 

And  in  the  following  section,  the  principle  upon  which 
the  doctrine  rests  is  stated  as  follows: 

"The  great,  underlying  principle  upon  which  the  doc- 
trine of  privileged  communications  rests  is  public  policy. 
This  is  more  especially  the  case  with  absolute  privilege, 
where  the  interests  and  the  necessities  of  society  require 
that  the  time  and  occasion  of  ^he  publication  or  utterance, 
even  though  it  be  both  false  and 'malicious,  shall  protect 
the  defamer  from  all  liability  to  prosecution  for  the  sake 
of  the  public  good.  It  rests  upon  the  same  necessity  that 
requires  the  individual  to  surrender  his  personal  rights,  and 
to  suffer  loss  for  the  benefit  of  the  common  welfare.  Hap- 
pily for  the  citizen,  this  class  of  privilege  is  restficted  to 
narrow  and  well-defined  limits.  Qualified  privilege  exists 
in  a  much  larger  number  of  cases.  It  extends  to  all  com- 
mnnloations  made  hona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest,  or  in  ref- 
erence to  which  he  has  a  duty  to  a  person  having  a  cor- 
responding interest  or  duty;  and  the  privil^e  embraces 
cases  where  the  duty  is  not  a  legal  one,  but  where  it  is  of  a 
moral  or  social  character,  of  imperfect  obligation.  The 
occasion  on  which  the  communication  was  made  rebuts  the 
inference  of  malice  prima  facie  arising  from  a  statement 
prejudicial  to  the  character  of  the  plaintiff,  and  puts  upon 


^ 
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him  the  burden  of  proving  that  there  was  malice;  in  short, 
that  the  defendant  w^as  actuated  by  motives  of  personal 
spite  or  ill-will,  independent  of  the  occasion  on  which  the 
communication  was  made."    ^ 

It  appears  from  the  deposition  of  the  commissioner  of 
pensions,  which  *  was 'introduced  by  plaintiff,  that,  on  or 
about  the  25th  day  of  February,  1914,  C.  F.  Bimmermaker, 
mayor  of  Tipton,  wrote  the  pension  office,  suggesting  an 
examination  of  plaintiff  for  the  purpose  of  ascertaining 
whether  he  was  entitled  to  the  pension  he  was  receiving, 
and  that,  on  September  19th,  he  again  wrote  the  depart- 
ment, to  the  same  effect.  On  May  7,  1915,  J.  J.  Horrigan, 
a  special  examiner  of  the  pensdon  office,  acting  under  writ- 
ten instructions  from  the  department,  visited  Tipton,  for 
the  purpose  of  making  an  investigation  as  to  the  health, 
mental  condition,  and  habits  of  plaintiff.  In  addition  .to 
directing  him  to  obtain  medical  testimony  as  to  plaintiff's 
condition,  Horrigan  was  instructed  to  procure  the  state- 
ment of  lay  persons,  as  follows : 

"Lay  persons  who  have  been  in  a  position  to  know  of 
his  condition  during  the  last  year  should  be  questioned  as 
to  whether  he  has  performed  any  manual  labor  during  this 
time.  If  so,  the  nature  and  the  approximate  extent  of  the 
work  done  should  be  ascertained.  Has  he  manifested 
symptoms  of  mental  impairment?  Is  he  absent-minded,  or 
is  his  memory  impaired?  Is  he  excitable,  disputatious,  and 
easily  aroused  to  anger?  Is  he  morbid  or  melancholic? 
Does  he  now  do  market  gardening?  If  so,  does  he  do  the 
greater  part  of  his  work  himself?  If  he  hires  his  work 
done,  is  it  believed  to  be  necessary,  by  reason  of  physical 
inability  to  do  it  himself,  or  is  he  indifferent  and  disin- 
clined to  work?  Is  he  generally  regarded  as  being  of  un- 
sound mind?  Does  he  look  after  his  own  business  affairs 
with  ordinary  success?  What  are  his  habits  with  refer- 
ence to  the  use  of  alcoholics?" 
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Among  other  citizens  interrogated  by  Horrigan  was  de- 
fendant,  who,  according  to  his  testimony,  somewhat  reluc- 
tantly answered  numerous  questions  propounded  to  him. 
The  witness  testified  that  the  affidavit  was  made  up  and 
written  by  him  from  the  answers  to  the  questions  pro- 
pounded^ and  covered  only  the  matters  referred  to  in  the 
written  instructions  from  the  department. 

It  is  contended  by  counsel  for  appellant  that  the  de- 
fendant voluntarily  signed  and  swore  to  the  statements 
complained  of;  that  Horrigan  had  no  authority  to  compel 
him  to  impart  information,  or  make  any  statements  con- 
cerning ^aintiS ;  and  that  the  proceedings  before  him  were 
neither  judicial  nor  quasi  judicial  in  character;  and  that 
the  publication  is  neither  absolutely  nor  qualifiedly  privi- 
l^ed. 

It  appears,  however,  as  stated  above,  that  Horrigan 
was  authorized  and  instructed  by  the  commissioner  of  pen- 
sions to  inquire  of  both  medical  and  lay  witnesses  con- 
cerning the  health,  apparent  mental  condition,  disposition, 
and  habits  of  plaintiff ;  and,  if  the  statements  complained  of 
were  made  by  defendant  without  malice,  and  with  the  rea- 
sonable belief  that  same  were  true,  as  they  were  made  to 
the  representative  of  the  pension  department  of  the  gov- 
ernment, in  the  public  interest  and  for  the  public  good,  and 
in  the  discharge  of  his  duty  as  a  citizen,  they  were  at  least 
qualifiedly  privileged.  Long  i?.  PeterSf  47  Iowa  239;  Raifir 
boo  V.  Benson,  71  Iowa  301 ;  Bichardaon  v.  Reps,  136  Iowa 
670;  Cherry  v.  Des  Moines  Leader,  114  Iowa  298;  Oatetvood 
V.  Garrett,  106  Va.  552;  Bodi4>€ll  v.  Osgood,  3  Pick.  (Mass.) 
379;  Eonkle  v.  Haven,  140  Mich.  472;  E^kpatrick  v.  Eagle 
Lodge,  26  Eans.  384.  The  doctrine  of  qualified  privilege 
operates  only,  however,  to  destroy  the  presumption  of  mal- 
ice, and  to  impose  upon  the  plaintiff  the  burden  of  proving 
same.  Morse  v.  Times  Republican  Printing  Co.,  124  Iowa 
707;  Cherry  v.  Des  Moines  Leader,  supra;  Ott  v.  Murphy, 
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16a  Iowa  730;  Nichols  v.  Eaton,  110  Iowa  509;  Children  v. 
Shinut  168  Iowa  531.  The  burden  of  proving  malice^  there- 
fore, rested  upon  the  plaintiff.  Malice  may  be  shown  by 
extrinsic  facts  and  circumstances,  or  mav  be  inferred  from 
the  publication  itself.  Xichols  r.  Eaton,  supra;  Morse  v. 
Printing  Co,,  supra. 

The  motion  for  a  directed  verdict  was  based  upon  nu- 
merous grounds,  in  addition  to  the  claim  of  defendant  that 
the  publication  was  privileged,  among  which  was  that  the 
evidence  wholly  failed  to  show  malice;  that,  on  the  record 
as  a  whole,  a  verdict  for  plaintiff  could  not  be  sustained,^ 
if  returned  by  the  jury ;  that  there  is  nothing  in  the  record 
in  any  way  c'onnecting  the  defendant  with  the  complaints 
made  to  the  pension  office  concerning  plaintiff's  pension, 
or  showing  that  the  defendant  did  not  act  in  good  faith  In 
signing  the  affidavit. 

So  far  as  appears  upon  the  record  before  us,  the  state- 
ments contained  in  the  writing  in  question  may  have  been 
true;  and  we  find  nothing  to  indicate  that  defendant  made 
them  without  reasonable  grounds  for  believing  the  same  to  be 
true,  or  that  he  acted  maliciously,  unless  this  appears  upon 
the  face  of  the  writing. 

The  affidavit,  as  stated,  was  written  by  Horrigan,'  and 
was  based  upon  answei-s  to  questions  propounded  by  him 
to  defendant,  in  the  course  of  his  duty  as  a  special  agent  of 
the  United  States  pension  office,  and  for  the  sole  purpose  of 
enabling  the  department  to  determine  whether  plaintiff's 
pension  should  be  discontinued  or  reduced;  and  there  is 
nothing  in  the  language  of  the  affidavit,  considered  in  con- 
nection with  the  occasion  upon  which  same  was  uttered 
to  justify  an  inference  of  malice.  Unless  such  inference 
may  be  drawn  therefrom,  this  issue  could  not  properly 
have  been  submitted  to  the  jury.  Cherry  v.  Des  Moines 
Leader,  supra. 

It  is  not  sufficient,  to  require  a  reversal  of  the  ruling  of 
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the  court  below  in  directing  a  verdict,  that  parts  of  the  evi- 
denee  tending  to  show  facts  that  would  justify  the  sub- 
mission of  the  case  to  the  jurj'-  were  introduced,  but  the  evi- 
dence as  a  whole,  bearing  thereon,  must  be  set  out  in  the 
abstract.    Kitzman  f.  Kitzman,  115  Iowa  227. 

The  record  upon  which  the  trial  court  acted  is  not  be- 
fore us,  and  we  cannot  say  that  error  was  committed  in 
the  ruling  upon  the  motion  to  direct  a  verdict.  There  ap- 
pears  to  have  been  some  confusion  or  misunderstanding  on 
the  part  of  counsel  for  appellant  as  to  the  grounds  upon 
which  the  motion  was  sustained,  as  shown  bv  the  record  in 
the  court  below,  appellant  contending  that  the  sole  ground 
upon  which  the  court  based  its  ruling  was  that  the  affidavit 
was  absolutely  privileged,  and  that  the  record  is  sufficient 
to  show  error  in  the  ruling  of  the  court  upon  the  motion. 

The  record  as  certified  to  this  court  by  the  clerk  shows, 
however,  that  the  motion  was  sustained  generally.  We  can- 
not go  behind  the  record.  For  the  reasons  stated,  the  judg- 
ment of  the  court  below  is — Affirmed, 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


John  Gompert,  Appellee,  v.  Matt  Frost,  Appellant. 

VSNDOB  AND  PUBOHASEB:     Contract  of  Sale  (?)  or  Option  (7) 

1  Instrument  analyzed,  and,  in  connection  with  attending  clr- 
cumstances,  held  to  constitute  a  contract  of  sale,  even  though 
uniformly  designated  as  an  option. 

OOMTBACTS:    Practical  Construction  of  Ambiguous  Contract.  -The 

2  practical  construction  placed  by  the  parties  on  an  ambiguous 
contract  is  persuasive  on  the  issue  of  legal  construction,  and, 
in  connection  with  the  attending  circumstances,  may  be  quite 
controlling.  So  held  on  the  question  whether  a  writing  was  a 
contract  of  sale  or  a  naked  option. 

APPEAXi  AND  EBBOS:     Submitting  Construction  of  Contract  to 

3  Jury.    The  erroneous  submission  to  the  jury  of  the  intent  of 
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the  parties  in  entering  into  a  writing  is  harmless,  when  the 
finding  of  the  jury  was  precisely  what  the  court  must  have 
found,  as  a  matter  of  law,  from  the  writing. 

Appeal  from  Waterloo  Municipal  Court, — ^W.  N.  Bibdsall^ 

Judge. 

April  13,  1920. 

Action  at  law  to  recover  commission  allied  to  have 
been  earned  by  the  plaintiff  in  the  sale  of  defendant's  farm. 
There  was  a  jury  trial,  and  verdict  and  judgment  for  plain- 
tiff.   Defendant  appeals. — Affirmed. 

Mears  d  Lovejoy,  for  appellant. 

Sager,  8u:eet  d  Edwards,  for  appellee. 

Wbavkb,  .C.  J. — The  defendant,  being  the  owner  of  a 
farm  in  Black  Hawk  County,  listed  it  for  sale  with  the 
plaintiff,  a  real  estate  dealer  and  agent,  and  agreed  that,  in 

the  event  of  a  sale  procured  by  the  agent, 

1.  viNDOB  AND       he  would  pay  a  commission   of  f2.50  per 

contract  of        acre.     One  Fobian  applied  to  the  plaintiff 

sale    (?)    OP  '^^  '^ 

option  (?)  to  obtain  a  lease  of  the  farm,  but  was  in- 
duced by  plaintiff  to  consider  the  question 
of  buying  the  property,  instead  of  leasing  it.  Thereupon, 
plaintiff  introduced  Fobian  to  the  defendant,  as  a  pro- 
spective buyer.  After  some  talk  between  them,  defendant 
took  Fobian  to  his  house,  exhibited  the  property  to  him, 
and  the  negotiations  thus  begun  resulted  in  the  execution 
of  a  written  contract.  The  nature  and  effect  of  such  con- 
tract, whether  an  agreement  of  sale  or  a  mere  option  to 
Fobian  to  purchase  in  the  future,  are  matters  upon  which 
counsel  do  not  agree.  On  the  theory  that  the  contract  was 
one  of  sale,  plaintiff  brings  this  action  to  recover  the  agreed 
commission.  In  his  answer,  the  defendant  admits  no  more 
than  the  Hating  of  the  land  for  sale  with  the  plaintiff,  and  in 
all  other  respects  denies  the  claim  made  against  him. 
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The  contract  between  defendant  and  Fobian  is  dated 
January  J6,  1919,  and  provides  in  terms  that  the  former 
gives  and  grants  nnto  the  latter  ^^the  option  to  purchase 
the  farm  [describing  it]  for  the  sum  of  f60,217.50  to  be 
paid  as  follows :  f 2,217.50  cash  in  hand.''  Time  for  the  ex- 
piration of  the  alleged  option  is  not  expressed,  but  a  pro- 
vision  is  inserted  for  its  renewal  on  March  1,  1920,  "by 
payment  of  f 2,900  interest  and  f2,100  principal;"  again, 
on  March  21,  1921,  "by  payment  of  |2,795  interest  and 
(2,205  principal;"  and  again,  on  March  1,  1922,  "by  pay- 
ment of  12,684.75  interest  and  |2,315.25  principal;"  and 
again,  on  March  21,  1923,  "by  payment  of  |2,568.9S  interest 
and  (2,431.02  principal." 

The  writing  then  further  provides  that,  on  March  1, 
1924,  Fobian  "will  pay  to  the  party  of  the  first  paVt  |48,- 
948.73  principal  and  f2,447.43  interest;"  wiU  pay  all  taxes 
assessed  against  the  land  for  the  year  1919  and  subsequent 
years,  and  keep  the  buildings^  insured  in  the  name  of  the 
defendant,  "as  his  interest  may  appear."  Fobian  still  fur- 
ther undertakes  to  bring  upon  the  premises  personal  prop- 
erty free  from  incumbrance,  to  the  value  of  (4,000,  and  to 
give  defendant  a  chattel  mortgage  thereon,  "to  be  used  as 
part  payment  or  security  of  the  forgoing  option."  Pro- 
vision is  also  made  by  which  the  option  may  be  accepted 
and  settlement  made  for  the  land  at  any  time,  and  by  which 
any  sums  paid  for  the  consideration  of  the  option  or  re- 
newal thereof,  except  payments  of  interest,  shall  be  deducted 
from  the  purchase  price.  The  concluding  clause  of  the 
agreement  is  as  follows : 

"When  the  purchase  price  has  been  fully  paid  as  afore- 
said, and  the  conditions  of  this  contract  fully  performed, 
then  the  party  of  the  first  part  agrees  to  convey  said  prem- 
ises to  the  party  of  the  second  part  by  good  and  sufficient 
warranty  deed  conveying  a  good  title  clear  of  all  incum- 
brance except  taxes  as  stated." 

Vol.   188  Ia.— 66 
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Though  nothing  is  expressly  said -as  to  the  possession 
of  the  property,  it  satisfactorily  appears  from  the  record 
that  an  immediate  delivery  of  the  premises  to  Fobian  was 
contemplated  and  made,  and,  so  far  as  appears,  Fobian  is 
still  in  possession,  carrying  out  the  terms  of  the  contract 
of  sale. 

I.  Is  this  agreement,  upon  its  face  and  as  a  matter  of 
law,  a  contract  for  the  sale  of  the  land)  or  is  it  a  mere  op- 
tion to  Fobian  to  make  such  purchase,  if  he  so  elects?  Ap- 
pellant affirms  the  latter  theory;  while  appellee  contends 
that,  if  the  agreement  be  not  clearly  and  conclusively  a  con- 
tract of  sale,  it  is  of  such  ambiguous  and  uncertain  char- 
acter that  the  jury  could  properly  find,  under  all  the  testi- 
mony, that  it  was,  so  intended  by  the  parties. 

For  the  purposes  of  this  case,  it  may  be  admitted  at 
the  outset  that  an  agent  for  the  sale  of  land,  or  for  the  pro- 
duction of  a  person  ready,  willing,  and  able  to  buy  on  the 
authorized  terms,  does  not  earn  his  commission  by  produc- 
ing a  customer  who  does  no  more  than  to  take  or  obtain  an 
option  to  buy.  What,  then,  is  the  nature  of  this  agreement, 
concerning  the  written  terms  of  which  there  is  no  dispute? 
The  writing  in  question  is  made  to  name  or  describe  itself 
as  an  "option,^'  but  the  name  or  label  attached  to  an  instru- 
ment does  not  always  or  necessarily  determine  the  real  na- 
ture or  effect  of  its  contents.  An  option  for  the  purchase 
of  land  is  a  mere  privilege  or  right  which  the  owner  con- 
fers upon. another  person  to  become,  at  his  own  election, 
the  purchaser  of  the  property,  on  stated  terms,  within  a 
stated  period  of  time.  The  holder  of  such  an  option  is  in 
no  sense  a  purchaser.  He  acquires  thereby  no  right,  title, 
or  interest,  legal  or  equitable,  in  or  to  the  land.  He  has 
no  right  of  possession  or  control.  He  may,  within  the  time 
agreed  upon,  utilize  his  privilege  to  buy,  tender  performance 
of  the  terms,  and  demand  a  conveyance;  but  this  is  a  matter 
of  his  own  choice,  and  he  may  permit  the  option  to  expire, 
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without  incurring  any  liability  therefor  to  the  owner.  Hop- 
wood  t?.  McCausland,  120  Iowa  218,  221 ;  Myers  v.  Stone  d 
Son,  128  Iowa  10,  12;  Sweezy  v.  Jones^  65  Iowa  272. 

Brought  to  the  test  of  these  principles,  the  contract  in 
the  case  now  under  consideration  is  hardly  open  to  rea- 
sonable doubt.    It  provides  for  much  more  than  a  right  or 
priyilege  in  Fobian,  at  his  election,  thereafter  to  be  made, 
to  buy  the  property  at  a  given  price.    Taken  as  a  whole,  it 
clearly  provides  for  the  actual  sale  of  the  land  for  |60,217.50. 
Though  not  so  stated  in  express  words,  it  will  be  seen,  by 
analysis  of  its  terms,  that  it  was  treated  as  a  sale,,  from  the 
date  of  the  instrument.    A  cash  payment  was  to  be  made  at 
that  time;  further  yearly  payment  was  to  be  made  on  each 
succeeding  March  for  four  years,  together  with  yearly  pay- 
ments of  interest.    Interest  on  tohatf    Not  interest  on  the 
price  of  the  option,  surely,  but  the  accruing  interest  on  the 
entire,  agreed  price  of  the  land.    At  the  end  of  four  years, 
the  remainder  of  the  purchase  money  was  to  become  due. 
True,  the  cash  payment  and  yearly  installments,  amounting 
to  15,000  annually,  are  described  as  payments  for  the  op- 
tion and  its  renewal ;  but  it  is  further  expressly  agreed  that 
all  these  payments  shall,  in  settlement,  be  credited  as  pay- 
ments upon  the  price  of  the  land,  and  that,  ^^when  the  pur- 
chase price  has  been  fully  paid,  as  aforesaid,"  deed  of  con- 
veyance is  to  be  made.    The  purchaser  went  into  possession 
at  once,  not  as  a  tenant,  nor  as  a  tenant  with  option  to 
purchase,  but  as  purchaser,  and  was  required  by  the  con- 
tract to  further  secure  the  seller  by  chattel  mortgage  on  at 
least  f4,000  worth  of  personalty.    It  is  not  necessary,  for 
present  purposes,  to  inquire  or  decide  whether,  upon  failure 
of  Fobian  to  pay  one  or  more  subsequently  accruing  install- 
ments, according  to  his  contract,  defendant  could  imme- 
diately dispossess  him,  or  would  be  required  to  proceed  by 
foreclosure,  or  other  legal  or  equitable  proceedings,  to  en- 
force the  contract.    It  is  to  be  noted,  however,  that  the  con- 
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tract  places  no  price  on  the  option  to  bny^  as  distinguished 
from  the  purchase  price  of  the  land,  nor  is  any  forfeiture 
of  any  kind  provided  for  upon  default  in  any  of  the  pay- 
ments. If,  however,  it  be  said  that  the  use  of  the  word  "op- 
tion" by  the  parties  to  the  contract  indicates  or  implies 
an  agreement  that  such  failure  should  work  a  forfeiture  of 
Fobian's  rights,  such  a  holding  would  not  serve  to  convert 
the  contract  into  an  option.  It  is,  at  most,  simply  the  fa- 
jniliar  contract  of  sale,  with  provision  for  forfeiture.  A 
contract  for  sale  of  land  may  be  so  drawn  as  to  be,  to  a 
degree,  one  of  unilateral  obligation, — that  is,  the  selling 
price  may  be  fixed,  and  made  payable  in  successive  install- 
ments, with  an  agreement  that  default  made  in  an  install- 
ment shall  work  a  forfeiture  of  the  purchaser's  rights  in 
the  property,  without  further  liability  on  his  part,  except 
the  loss  of  payments  already  made;  but  such  an  agreement 
does  not  constitute  an  option,  within  the  meaning  of  the 
law,  nor  is  any  such  agreement  here  shown.  The  courts 
have  quite  often  to  deal  with  contracts  for  the  sale  of  land 
ingeniously  framed  to  pass  muster  as  "options,''  sometimes 
for  the  apparent  purpose  of  avoiding  taxation  for  moneys 
and  credits,  and  at  other  times  to  enable  the  seller  to  have 
the  advantage  of  what  is,  in  effect,  a  summary  foreclosure 
of  the  purchaser's  rights,  without  redemptit)n,  in  case  of  his 
default;  but  such  contracts,  however  effectual  they  may  be 
in  providing  for  forfeiture  by  purchasers,  have  no  effect,  we 
thin^,  to  transmute  a  contract  of  purchase  and  sale  into  a 
mere  option,  which,  until  acted  upon  and  accepted,  vests  no 
right  of  property  or  right  of  action  in  anyone. 

In  this  case,  Fobian  did  not  acquire  simply  a  naked 
right  to  purchase,  if  he  should  so  elect.  His  election  was 
made  at  the  very  threshold  of  the  transaction.  He  made 
a  substantial  payment  down  upon  the  purchase  price.  He 
acquired  possession.  He  paid  interest  on  the  full,  agreed 
price  of  the  land,  from  the  date  of  the  agreement    He  se- 


\ 
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cured  further  payment  by  chattel  mortgage  on  his  own  prop- 
erty. He  paid  taxes  and  insurance.^  There  was  no  price 
or  consideration  for  the  alleged  option,  except  the  agreed 
price  of  the  land;  and,  under  his  contract,  for  every  dollar 
paid  by  him  to  the  defendant,  he  was  entitled  to  credit  on 
the  contract  price. 

That  the  contract  was  intended  as  one  for  a  sale  of 
the  property,  we  cannot  doubt.  Such  being  the  case,  the 
plaintiff  having,  by  his  agency,  found  and  introduced  the 
purchaser  to  the  defendant,  his  right  to  the  agreed  com- 
mission  was  complete,  subject  only  to  the  defendant's  con- 
tention, if  duly  established,  that  payment  of  such  commis- 
sion was  to  be  made  in  installments^  as  payments  by  Fobian 
of  the  price  of  the  land  should  mature.  Quite  in  point,  upon 
the  principal  point  here  discussed,  is  McGregor  v,  Ireltmd, 
86  Eans.  426  (121  Pac.  358). 

II.  There  is  another  angle  of  view  from  which  the 
same  result  may  fairly  be  reached.  If  not,  as  we  have  held, 
clearly  a  contract  of  purchase,  it  is,  to  say  the  least;  such 

a  wide  departure  from  the  form  and  sub- 
3.  coimucTs:        stance  of  a  mere  option  that  the  practical 

pnictlcftl  coD~ 

•traction  of        construction  placed  upon  the  agreement  by 
contract  the  parties  themselves,  together  with  the 

other  circumstan<:eB  already  adverted  to, 
may  fairly  be  considered  in  ascertaining  the  intent  with 
which  the  writing  was  made. 

At  a  witness  in  his  own  behalf,  the  defendant  quite 
uniformly  speaks  of  his  deal  with  Fobian  as  a  "sale."  He 
further  says: 

^'I  admit  Mr.  Gompert  had  the  farm  listed  to  find  a 
purchaser  for  me.  •  •  •  I  told  him,  if  he  would  find  a 
purchaser,  1  would  pay  him  ;f2.50  an  acre.  1  met  FoDian 
through  Mr.  Gompert,  and  took  him  down  to  see  the  larm. 
*     *     *     The  disagreement  between  Gompert  and  myself 
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is  that  I  do  not  think  I  should  pay  this,  except  as  I  get 
the  money  from  Pobian.  He  agreed  to  take  his  percentage, 
and,  if  I  get  100  per  cent,  he  shall  have  100  per  cent." 

Defendant's  claim  th^t  plaintiff  had  agreed  to  accept 
payment  in  installments,  as  Fobian's  installments  were 
paid,  was  denied  by  the  plaintiff'.  This  issue  of  fact  was 
submitted  to  the  jury,  with  an  instruction  that,  if  such 
agreement  had  been  made,  then  plaintiff  could  not  recover. 
The  jury  appears  to  have  found  the  fact  against  the  de- 
fendant, and,  for  the  purposes  of  this  appeal,  this  find- 
ing must  be  taken  as  final.  That  defendant  regarded  and 
still  regards  his  contract  as  one  of  sale,  is  very  evident. 
Indeed,  it  is  the  only  attitude  he  can  take  which  is  at  all 
consistent  with  the  admitted  facts. 

III.  Complaint  is  made  that  the  trial  court  erred  in 
permitting  the  jury  to  pass  upon  the  question  whether  the 
contract  between  defendant  and  FV)bian  was  intended  as  a 

contract  of  sale,  or  as  an  option  to  Fobian 

3*  ^^^  gJIJ.       to  make  the  purchase.    The  position  of  the 

SnKtton^of       appellant  is  that  the  construction  or  mean- 

contract  to        jjjg  ^f  ^y^^  contract  was  for  the  court  alone, 

and  not  for  the  finding  of  a  jury. 

It  results  from  our  views,  as  expressed  in  the  first  para- 
graph of  this  opinion,  that,  even  if  this  assignment  of  error 
be  well  taken,  arid  if  the  construction  of  the  contract  was 
for  the  court,  and  not  for  the  jury,  the  error  so  committed 
was  without  prejudice. 

Further  discussion  is  unnecessary.  There  is  no  sound 
theory,  upon  the  proved  and  admitted  facts,  on  which 
plaintiff  can  be  denied  a  recovery.  The  trial  court  did  not 
err  in  refusing  to  direct  a  verdict  for  the  defendant,  nor 
does  prejudicial  error  otherwise  appear  in  the  record.  The 
judgment  of  the  district  court  is — Affirmed. 

Ladd^  Gaynor,  and  Stevens,  JJ.,  concur. 
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Harper  &  Ward,  Appellants,  v.  Carl  J.  Kurtz,  Appellee. 

OABONO:     Bucket  Sliops^— Nondelivery  of  Ghrain — ^Pleading.    A  de- 

1  fendant  in  an  alleged  "bucket  shop"  deal  who  pleads  {appar- 
ently under  Sec.  4967,  Code,  1897),  that  neither  he  nor  the 
iMTOker  ever  intended  any  actual  delivery  of  the  grain,  does 
not  estop  himself  from  invoking  the  aid  of  Sec.  4975-d,  Code 
Supp.,  1913,  which  invalidates  such  contracts  if  the  broker 
alone  intended  nondelivery. 

Saxinqeb,  J.,  dissents. 

OABONO:    Bucket  Shops— statutes  Compared.    Section  4967,  Code. 

2  1897,  furnishes  no  remedy  against  a  fraudulent  broker  who  does 
not  intend  delivery  of  the  thing  sold,  if  the  buyer  did  intend 
9uch  delivery.  Sec.  4975-d,  Code  Supp.,  1913,  does  furnish  such 
relief. 

TBIAL:     Exceptions  •  to   Instructions — Sufficiency.     Exceptions   re- 

3  viewed,  and  held  amply  sufficient'  to  present  the  point  argued 
as  grounds  for  new  trial. 

TBIAI»:     Waiver  of  Bxceptions.    If  the  court  be  wrong  in  his  in- 

4  structions,  and  persists  in  the  error  by  overruling  counsers 
specific  exceptions,  counsel  may  then  adapt  himself  to  toe  er- 
roneous position  of  the  court,  and,  by  requested  instructions, 
seek,  so  far  as  possible^  to  minimize  the  erroneous  position  of 
the  court.  By  so  doings  counsel  does  not  waive  his  overruled 
excepti(Ms. 

Saunge]!,  J.,  dissents,  under  the  record  presented. 

OAiaNG:    Bucket  Shops— ^Nondelivery— Evidence.    On  the  issue  of 

5  nonintended  delivery  of  grain,  evidence  is  admissible  that,  from 
time  to  time  during  a  period  of  three  years,  defendant,  with- 
out payment  of  the  purchase  price,  had  "bought"  of  plaintiff 
over  700,000  bushels  of  grain,  and  no  part  of  the  same  had  ever 
been  delivered,  through  warehouse  receipts  or  otherwise. 

Appeal  from  Polk  District  Court, — W.   S.  Ayres,  Judge. 

Dgcbmbbr  13,  1919. 
Bbhearing   Denied   April  13,   1920. 
Action  by  plaintiffs,  a  partnership,  to  recover  advance- 
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ments  alleged  to  have  been  made  by  plaintiffs  for  the  de- 
fendant as  a  customer^  in  the  purchase  of  grain  on  the  Chi- 
cago board  of  trade.  The  amount  claimed  was  f4,100. 
There  was  a  verdict  for  the  plaintiffs.  Upon  defendant's 
motion,  a  new  trial  was  ordered.  Prom  such  order  the 
plaintiffs  have  appealed. — Affirmed, 

J.  O.  Myerly,  for  appellants. 

Read  d  Beadf  for  appellee. 

EivANS,  J. — I.  It  is  the  contention  of  the  plaintiff  that 
only  one  of  the  many  grounds  contained  in  defendant's  mo- 
tion for  a  new  trial  was  sustained,  and  that  the  others  were 

overruled.    Without  going   into   the  ques- 

^*  ife^^ni^***^  *^^°>  ^^  ^^^^^ '  *^^^  ^^^  granted  the  correct- 
Si^K^piMdiiif.  ^^^  0^  i^6  claim  of  appellant  in  this  regard, 

and  shall  consider  the  propriety  of  the 
court's  order  as  being  based  upon  one  ground  of  the  motion 
only.    This  ground  of  the  motion  charged  error  in  Instnic- 

« 

tion  No.  5,  given  by  the  court,  in  that  the  court  therein 
failed  to  take  account  of  Section  4975-d  of  the  Supplement 
to  the  Code,  1913.  The  statutes  applicable  to  the  ca^  are 
Section  4967,  Code,  1897,  and  Section  4975-d,  Code  Supple- 
ment, 1913,  which  are  as  follows: 

"Sqc.  4967.  It  shall  be  unlawful  for  any  person,  cor- 
poration, association  or  society  to  ko^p  within  the  state  any 
store,  office  or  other  place  for  the  pretended  buying  or 
selling  of  grain,  pork,  lard,  or  any  mercantile,  mining  or 
agricultural  products  or  corporation  stocks,  on  margins, 
without  any  intention  of  future  delivery,  whether  such  pre- 
tended contracts  are  to  be  performed  within  or  without 
the  state ;  and  no  person,  corporation,  association  or  society 
within  the  state  shall  make  or  enter  into  any  contract  or 
pretended  contract,  such  as  is  above  stated  and  referred 
to;  the  intention  of  this  section  being  to  prevent  and  pro- 
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hibit  within  the  state  the  business  now  engaged  in  and  con- 
ducted in  places  commonly  known  and  designated  as  buck- 
et shops.  But  this  section  shall  not  apply  or  in  any  way 
aflfect  any  contract  for  the  actual  buying  or  selling  of  any 
commodity  whatever  for  present  or  future  delivery,  where 
the  actual  delivery  or  receipt  of  the  thing  sold  is  contem- 
plated and  in  good  faith  intended  by  either  of  the  parties 
to  the  contract.'^ 

"Sec.  4975-d.  That  a  bucket  shop,  within  the  meaning 
of  this  act,  is  defined  to  be  an  ofBce,  store  or  other  place 
wherein  the  proprietor  or  keeper  thereof,  or  other  person 
or  agent,  either  in  his  or  its  own  behalf^  or  as  the  agent  or 
correspondent  of  any  other  person,  corporation,  associa- 
tion or  co-partnership  within  or  without  the  state,  con- 
ducts the  business  of  making  or  offering  to  make,  contracts, 
agreements,  trades  or  transactions  respecting  the  purchase 
or  sale,  or  purchase  and  sale,  of  any  stocks,  grain,  provi- 
sions, cotton,  or  other  commodity,  or  peraonal  property 
wherein  both  parties  thereto,  or  said  proprietor  or  keeper, 
contemplate  or  intend  that  such  contracts,  agreements, 
trades  or  transactions  shall  be,  or  may  be  closed,  adjusted* 
or  settled  according  to,  or  upon  the  basis  of,*the  public  mar- 
ket quotations  of  prices  made  on  any  board  of  trade  or 
exchange,  upon  which  the  commodities  or  securities  re- 
ferred to  in  such  contracts,  agreements,  trades  or  transac- 
tions are  dealt  in  by  competitive  buying  and  selling,  and 
without  a  bona-fide  transaction  on  such  board  of  trade  or 
exchange;  or  wherein  both  parties,  or  such  keeper  or  pro- 
prietor shall  contemplate  or  intend  that  such  contracts, 
agreements,  trades  or  transactions  shall  be,  or  may  be, 
deemed  closed  or  terminated  when  the  public  market  quo- 
tations of  prices  made  on  such  board  of  trade,  or  exchange, 
for  the  articles  or  tecurities  named  in  such  contracts, 
agreements,  trades  or  transactions,  shall  reach  a  certain 
figure;  and  also  any  office,  store  or  other  place  where  the 
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keeper,  person  or  agent,  or  proprietor  thereof,  either  in  his 
or  its  own  behalf,  or  as  an  agent,  as  aforesaid,  therein  makes 
or  offers  to  make,  with  others,  contracts,  trades  or  transac- 
tions for  the  purchase  or  sale  of  any  such  commodity,  where- 
in the  parties  thereto  do  not  contemplate  or  intend  the 
actual  or  bona-fide  receipt  or  delivery  of  such  property,  but 
do  contwnplate  or  intend  a  settlement  thereof  based  upon 
differences  in  the  price  at  which  said  property  is,  or  is 
claimed  to  be,  bought  and  sold.  The  said  crime  shall  be 
complete  against  any  proprietor,  person,  agent,  or  keeper 
thus  offering  to  make  any  such  contracts,  trades  or  transac- 
tions, whether  such  offer  is  accepted  or  not.  It  is  the  inten- 
tion of  this  act  to  prevent,  punish  and  prohibit,  within  this 
state,  the  business  now  engaged  in  and  conducted  in  places 
commonly  known  and  designated  as  ^bucket  shops,'  and  also 
to  include  the  practice  now  commonly  known  as  *bucket 
shopping'  by  any  person  or  persons,  agent,  corporations,  as- 
sociations or  copartnerships,  who  or  which  ostensibly  carry 
on  the  business  or  occupation  of  commission  merchants  or 
brokers  in  grain,  provisions,  cotton,  coffee,  petroleum, 
stocks,  bonds  or  other  commodities  whatsoever." 

Instruction  No.  5,  given  by  the  court,  contained  the 
following: 

^<To  make  such  transactions  illegal,  it  is  not  sufiScient  to 
show  that  one  of  the  parties  to  such  transaction  had  no 
intention  of  delivering  the  grain  sold,  and  that  such  party 
expected  and  intended  only  settlement  thereof  by  paying 
or  receiving  the  difference  in  prices,  but,  before  such  trans- 
actions will  be  held  illegal,  it  must  appear  that  both  parties 
to  said  transaction  mutuallv  intended  that  no  such  future 
delivery  thereunder  would  ever  be  made,  and  that  the  trans- 
action was  wholly  upon  margins  and  differences  in  prices 
between  the  time  of  buying  or  selling  and  the  time  of  de- 
livery. If  you  shall  find  from  the  evidence  in  this  case 
that,  at  the  time  of  the  transactions,  no  future  delivery 


Apr.  1920]  Hari»er  ,&  Ward  v.  Kurtz.  1051 

was,  in  fact,  contemplated  by  the  plaintiffs  and  the  defend- 
ant  in  .the  purchase  or  sale  of  grain  by  plaintiffs  for  the  de- 
fendant, but  that  the  said  transactions  were  based  wholly 
upon  margins  and  the  settlement  of  differences  between  the 
price  of  grain  at  the  time  af  sale  and  the  time  of  delivery, 
then  the  transactions  would  be  contrary  to  public  policy 
and  void ;  and,  in  that  event,  if  you  so  find,  the  plaintiffs 
would  not  be  entitled  to  recover." 

It  will  be  noted  from  the  foregoing  that  the  court 
wholly  lost  sight  of  Section  4975-d,  which  is  also  known  in 
the  record  as  Chapter  213  of  the  Acts  of  the  Thirty-third 

General  Assembly.  The  only  error  as- 
2.  Oamikq  :  bucket   signed  as  a  ground  of  reversal  is  the  court's 

shops:  statutes  ° 

compared.  error  in  sustaining  the  motion  for  a  new 

trial  on  such  ground.  The  other  assign- 
ments of  error  are  wholly  formal  and  precautionary,  and 
charged  error  of  the  court  in  sustaining  Paragraphs  8,  10, 
11,  and  12  of  the  motion  for  a  new  trial.  It  is  the  conten- 
tion of  the  appellant  in  ai^ument,  however,  as  already  in- 
dicated, that  none  of  the  paragraphs  in  question  were  sus- 
tained by  the  court.  The  only  assignment  of  error  argued 
by  the  appellant  is  as  follows: 

"The  court  erred  in  sustaining  said  motion  on  the 
ground  as  stated  in  his  decision  and  opinion,  to  wit:  The 
ground  based  upon  the  request  of  defendant  to  the  court 
that  it  should  instruct  the  jury  upon  the  law  as  stated  in 
Chapter  213  of  the  Laws  of  the  Thirty-third  General  As- 
sembly; also,  the  court  should  have  submitted  to  the  jury 
the  questions:  (1)  As  to  whether  or  not  the  plaintiffs  were 
conducting  such  business  as  was  prohibited  by  Chapter  213, 
Laws  of  the  Thirty-third  General  Assembly;  and  (2)  wheth- 
er or  not  the  particular  transaction  involved  in  the  case 
was  not  done  in  the  prosecution  of  such  business.'^ 

The  broad  contention  of  the  appellant  is  that  the  case 
is  governed  wholly  by  Section  4967,  and  that  Section  4975-d 
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has  no  application" thereto.  Both  of  these  sections  purport 
to  deal  with  bucket  shops.  The  provisions  of  both  sections 
are  concurrent,  in  some  respects.'  But  the  latter  statute 
adds  something  to  the  earlier  one.  Section  4967  provides 
that  it  shall  not  apply  in  any  case  where  an  actual  delivery 
is  contemplated  by  either  of  the  parties:  that  is  to  say,  it 
furnishes  no  remedy  against  a  fraudulent  broker  who  did 
not  intend  delivery  of  the  thing  sold,  if  his  customer  was 
honest  in  his  expectations.  In  this  respect,  however,  the 
effect  of  the  statute  is  wholly  n^ative.  It  issues  no  per- 
mit  to  the  fraudulent  broker,  if  such  he  be,  to  conduct  his 
method  of  business,  even  with  customers  of  bona-fide  inten- 
tions. 

Section  4d75-d  does  furnish  a  remedy  against  the  '^pro- 
prietor"  or  "keeper"  who  does  not  intend  delivery,  and  this 
even  though  the  customer,  in  good  faith,  expects  delivery. 
There  is  no  necessary  inconsistency  between  the  two  sec- 
tions. 

It  is  argued  for  appellant  that  Section  4975-d  did  not 
repeal  Section  4967,  and  that,  therefore,  Section  4967 
stands.  Let  it  stand.  But  it  is  further  argued  that  the 
last  sentence  of  Section  4967,  unless  repealed,  stands  in  the 
way  of  the  application  of  Section  4975-d  to  the  case.  There 
is  nothing  to  be  found  in  such  sentence  except  a  limitation 
of  the  application  of  Section  4967.  We  think  it  clear,  there- 
fore, that  the  case  does  involve  a  consideration  of  Section 
4973-d,  as  well  as  of  4967,  and  that  the  trial  court  properly 
so  held,  in  his  consideration  of  the  motion  for  a  new  trial. 

II.  It  is  argued  that  the  defendant  is  precluded  by  his 
pleading  from  invoking  the  aid  of  Section  4975-d,  in  that 
his  pleading  was  predicated  wholly  upon  Section  4967.  It 
is  true  that  the  defendant,  in  his  answer,  pleaded  that  it 
was  not  contemplated  either  by  plaintiff  or  defendant  that 
there  should  be  any  actual  delivery  of  the  commodity  sold. 
If  the  evidence  on  behalf  of  the  defendant  satisfied  the 


Apr.  1920]  Harper  &  Ward  v.  Kurtz.  1053 

jury  that  the  plaintiff,  as  proprietor  or  keeper,  did  not  in- 
tend actual  delivery,  would  the  defendant's  pleading  pre- 
clude him  from  resting  his  case  upon  such  evidence?  Or 
if,  in  addition  to  such  evidence,  he  introduced  evidence  also 
to  the  effect  that  he  had  no  intention  of  receiving  delivery, 
would  it  be  fatal  to  his  case  if  the  jury  were  to  find  ad- 
versely to  him  as  to  his  own  intentions,  and  yet  find  with 
him  as  to  the  intentions  of  the  plaintiff,  as  proprietor  or 
keeper?  If  the  defendant  pleaded  more  than  he  was  re- 
quired to  prove,  was  he,  therefore,  bound  to  pi-ove  all  that  he 
pleaded?  We  have  always  held  otherwise.  If  the  defend- 
ant had  satisfied  the  jury  that  neither  party  had  intended 
actual  deliveiy,  then  he  would  have  prevailed  under  both 
statutes.  •  If  he  satisfied  the  jury  that  only  the  plaintiff,  as 
proprietor  and  keeper,  did  not  intend  actual  delivery,  then 
Section  4967  ceased  to  be  applicable,  and  defendant  would 
be  entitled  to  prevail  under  Section  4975-d.  The  defendant 
was  not  required  to  plead  the  statutes  nor  to  reduce  his  al- 
legations to  the  measure  of  the  one  or  the  other,  even  though 
it  be  true  that  it  would  have  been  sufiScient  for  him  to  plead 
that  the  plaintiff,  as  proprietor  and  keeper,  did  not  intend 
actual  delivery. 

III.  It  is  further  argued  that  the  defendant  did  not 
properly  except  to  In.struction  5.    The  record  shows  that 
he  did  file  written  exceptions  under  the  statute.    His  ex- 
ception to  this  instruction  includes  the  fol 

jfrjctions :  nif.  "Defendant  further  objects  to  said  in- 

struction because  and  for  the  fact  that  the 
same  does  not  correctly  state  the  law,  in 
that  it  does  not  instruct  the  jury  that,  if  Harper  &  Ward, 
the  plaintiffs,  who  were  the  proprietors  or  keepers  of  the 
brokerage  oflSce  wherein  the  transactions  involved  in  this 
controversy  were  made,  did  not  intend  that  delivery  should 
ever  be  made  of  the  commodity  sold  or  purchased  in  said 
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transactions,  these  transactions  were  illegal,  as  provided  in' 
Section  4975  of  the  Supplement  to  the  Code  of  Iowa,  and 
the  other  laws  of  the  state  of  Iowa  applicable  thereto ;  and, 
for  the  reasons  herein  stated,  defendant  excepts  to  the  giv- 
ing of  said  instruction." 

Furthermore,  Instruction  No.  7  contained  the  same 
vice  as  Instruction  No.  5,  in  that  it  emphasized  the  fact  that 
there  must  have  been  an  absence  of  intention  to  deliver,  on 
the  part  of  both  defendant  and  plaintiff.  To  this  instruc- 
tion the  defendant  made  the  following  written  exception: 

"Defendant  further  objects  to  Instruction  No.  7,  given 
to  the  jury,  for  the  reason  that  the  same  incorrectly  states 
the  law,  and  is  confusing  and  misleading,  and  for  the  fur- 
ther reason  that  the  instruction  places  upon  the  defendant 
the  burden  of  proving  that  both  he  and  the  plaintiffs  had  no 
intention  of  receiving  or  delivering  any  grain  in  the  trans- 
actions in  controversy,  such  instruction  being  in  law  erro- 
neous and  incorrect,  and  tending  to  place  a  greater  burden 
on  the  defendant  than  the  law  actually  places  on  them; 
and  for  such  reasons,  defendant  excepts  to  the  giving  of 
said  instruction." 

We  see  nothing  wanting  in  these  exceptions  to  bring 
specifically  to  the  attention  of  the  court  the  very  point 
which  was  urged  in  the  motion  for  a  new  trial,  and  which 
was  sustained  by  the  trial  court. 

IV.  It  is  further  argued  that  the  defendant  waived  his 
exception  by  his  requested  instructions.  The  court  having 
denied  his  exceptions,  and  held,  in  effect,  by  Instmctions 

5  and  7,  that  Section  4967  was  controlling, 

4.  Trial  :  waiver     *^^  counsel  for  defendant  requested  the  fol- 
of  exceptions,      lowing  Instructions  3  and  5 : 

"3.  Defendant  in  his  answer  sets  up,  as 
a  defense,  the  claim  that  the  transactions  concerning  which 
this  suit  is  brought,  were  what  is  commonly  known  as  deal- 
ing in  futures,  or  options,  wherein  it  was  not  contemplated 
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by  either  party  to  the  transaction  that  actual  delivery  of 
the  commodity  dealt  in  was  to  be  made  by  either  party,  as 
the  case  might  be,  depending  on  whether  the  sale  or  pur- 
chase was  involved,  and  that,  on  the  contrary,  all  of  such 
transactions  were  what  is  commonly  known  as  gambling 
transactions,  because  of  the  fact  that  no  such  delivery  was 
contemplated,  and  that  the  transactions  were  to  be  settled 
by  an  offset  of  the  difference  between  the  sale  price  and  the 
purchase  price,  as  the  case  might  be.  You  are  instructed 
that,  if  you  shall  find  from  the  evidence  that  the  -parties 
to  the  transaction  concerning  which  this  suit  has  been 
brought,  did  not  intend  nor  contemplate  that  the  delivery 
or  deposit  of  the  commodity  dealt  in  was  to  be  made  or 
accepted,  and  that  settlement  of  such  transactions  was  to 
be  made  by  offsetting  contracts  for  the  sale  and  purchase 
of  the  commodity,  as  the  case  might  be,  and  the  payment 
of  the  difference,  then  your  verdict  must  be  for  the  defend- 
ant, and  you  will  so  render  it;  for  the  law  declares  that  such 
transactions  are  but  gambling  transactions,  and,  as  such, 
are  illegal  and  void. 

**5.  You  are  instructed  that  the  law  declares  void  all 
contracts  for  the  purchase  or  sale  of  grain  or  produce  where 
there  is  no  intention  to  make  actual  delivery  of  the  grain  or 
produce.  You  will  first  determine  whether  or  not,  in  the 
case  before  you,  there  was  actual,  bona-fide  intention  to 
make  actual  delivery  of  the  grain  or  produce,  in  the  in- 
stances of  the  particular  sales  or  purchases  out  of  which 
the  claims  sued  on  by  the  plaintiff  arise. 

^^If  there  was  no  bona-fide,  actual  intention  to  make  ac- 
tual delivery  of  the  grain,  then  the  plaintiff  cannot  recover, 
and  your  verdict  will  be  for  the  defendant ;  but,  if  you  find 
there  was  the  actual,  bona-fide  purpose  and  intent,  at  the 
time,  to  make  actual  delivery  of  the  grain  or  produce,  then 
such  transactions  were  valid." 

We  think  it  was  the  clear  right  and  duty  of  counsel  for 
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defendaQjt,  at  this  point,  to  adapt  themselves  to  the  view 
of  the  law  already  adopted  by  the  court  over  their  excep- 
tion, and  to  soften,  as  much  as  they  could,  the  emphasis 
of  the  court's  Instructions  5  and  7.  Surely,  we  must  rec- 
ognize the  right  of  an  attorney  to  plead  with  the  court  for  a 
modification  of  erroneous  views,  where  a  complete  correc- 
tion of  them  appears  imposwble  of  attainment.  Requested 
Instructions  3  and  5  fairly  appear  to  be  an  attempt  to  elim- 
inate the  emphasis  of  the  instructions  given  by  the  court. 
In  the  light  of  the  record,  they  were  clearly  not  intended  as 
a  waiver  of  the  exceptions.  Furthermore,  the  appellant, 
in  his  brief,  specified  his  grounds  relied  on  for  a  reversal, 
and  this  is  not  one  of  them.  See  Johnson  v.  City  of  Denison, 
186  Iowa  949 ;  Cram  v.  City  of  Des  MMnes,  186  Iowa  1292 ; 
Cheney  v,  Stevens,  173  Iowa  288;  HfcDermott  v,  Ida  Coun- 
ty, 186  Iowa  736. 

V.  It  is  claimed  that  there  was  no  evidence  to  sustain 
the  defense,  and  that  the  court  should  have  directed  a  ver- 
dict for  the  plaintiff.     A  pivotal  fact  in  the  case  was  that 

of  the  intent  of  the  plaintiffs.  Such  fact 
*'  ■h-MMK^non-*^**  could  be  proved  by  defendant  only  by  con- 
dencir^  *  *^'  <^"^t  ^od  circumstances.  It  could  be  deter- 
mined by  the  jury  only  as  a  matter  of  in- 
ference. Without  going  into  detail,  it  was  enough  to  say 
that  the  defendant  had  been  a  customer  of  the  plaintiffs' 
for  three  years,  and,  during  that  time,  had  bought  osten- 
sibly 275,000  bushels  of  com,  320,000  bushels  of  wheat,  and 
135,000  bushels  of  oats.  All  the  purchases  were  made  from 
time  to  time  upon  small  margins,  amounting,  however,  to  a 
sum  total  of  |8,000.  Not  a  bushel  of  these  grains  was  ever 
delivered,  nor  was  any  warehouse  receipt  ever  delivered. 
The  only  kind  of  delivery  claimed  by  the  plaintiff  is  that  it 
had  in  its  possession  warehouse  receipts,  which  it  would 
have  delivered  to  the  defendant  at  any  time  when  he  was 
ready  to  pay  the  purchase  money.     In  none  of  these  trans- 


Apr.  1920]  Harpee  &  Ward  v.  Kubtz.  1057 

actions  did  the  defendant  ever  pay  the  purchase  money. 
This  evidence  was  proper  for  the  consideration  of  the  jury 
on  the  question  of  the  intent  of  both  parties  or  either.  We 
think  that  the  trial  court  did  not  err  in  granting  a  new  trial. 
The  order  is,  therefore, — Affirmed. 

Ladd»  C.  J.,  Weaver,  Gaynor,  Preston,  and  Stevens, 
J  J.,  concur. 

Salinger,  J.  (dissenting).  The  majority  opinion  in- 
dicates some  trend  to  affirm  this  apx)eal  because  of  defects 
in  presentation.  Considerable  stress  is  laid  on  what  is 
termed  the  assignments  of  error,  and  some  little  stress  on 
what  is  "argued."  It  was  settled  in  Jahr  v,  Steffen,  187 
Iowa  168,  that  the  form  of  the  assignment  of  error,  so  called, 
is  of  so  little  importance  that  review  may  be  had  when  it 
is  entirely  absent.  It  was  settled  before  that  that  what- 
ever is  the  "brief  point"  controls  on  review.  The  brief 
points  do  make  two  complaints  clear,  or  perhaps  it  is  more 
accurate  to  say  one  complaint,  and  a  subordinate  propo- 
sition under  it.  The  complaint  is  it  was  error  to  grant  a 
new  trial  on  the  ground  that  an  instruction  was  erroneous, 
when,  in  truth,  it  was  not  erroneous,  and  that  it  was  also 
error  to  grant  new  trial,  even  if  the  instruction  werje  erro- 
neous, because  the  new  trial  was  granted  to  one  who  had 
induced  the  alleged  erroneous  instruction  by  an  offer  which 
the  court  accepted.  In  my  opinion,  these  propositions  carry 
farther  than  their  face.  The  brief  point  invokes  every  rea- 
son that  can  legitimately  be  suggested  in  support  of  the 
proposition  asserted.  Every  legitimate  reason  for  a  state- 
ment of  error  cannot  be  and  should  not  be  set  out  in  the 
assignment.  I  know  of  no  rule  which  requires  the  court  to 
refrain  from  advancing  reasons  for  dealing  with  the  brief 
point,  and  the  reasoning  power  of  the  court  is  not  circum- 
scribed by  merely  the  reasons  that  the  brief  states  in  terms. 
The  brief  point  says,  in  terms,  that  it  was  error  to  grant 

Vol.   188  I  a. — 67 
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the  new  trial,  because  the  instruction  for  the  giving  of 
which  it  was  granted  was  not  erroneous,  and  that,  in  any 
event,/the  new  trial  should  not  have  been  granted,  because 
any  injury  suffered  by  the  movent  was  self-invited,  by  of- 
fered instruction.  In  my  judgment,  if  this  be  found  sound, 
there  is  no  reason  why  it  should  not  be  further  advanced  as 
reason  for  reversing  that  the  error  was  self-invited,  not  only 
by  offei*ed  instruction,  but  by  the  form  of  the  answer  inter- 
posed, which  also  invited  the  giving  of  said  instruction. 

The  way  out  attempted  is  an  assertion  that  the  case 
comes  within  the  rule  that  one  who  has  met  a  ruling  as  to 
which  he  has  saved  his  objections  is  not  estopped  to  com- 
plain of  that  error  on  appeal  because  he  later  offers  an  in- 
struction seeking  to  guide  the  court  in  applying  the  law  it 
has  announced.  The  trouble  with  this  position  is  its 
premise.  It  is  true  that  appellee  did  except  to  Instruction 
5,  and  therein  complains,  as  he  does  now,  that  same  was  erro- 
neous. The  instructions  are  presumed  to  be  correct.  If 
one  is  erroneous,  and  the  record  shows  that,  in  substance, 
it  is  one  offered  by  a  party,  then,  to  save  the  erroneous  in- 
struction, it  is,  on  appeal  by  that  party,  conclusively  pre- 
sumed that  his  offer  induced  the  erroneous  instruction.  It 
is  not  presumed  that  the  offer  was  made  to  guard  the  court 
in  the  application  of  an  erroneous  ruling  already  made 
against  objection.  That  claim  is,  in  effect,  a  claim  that, 
because  something  occurred  hefore  the  instruction  was  of- 
fered, such  offer  is  not  the  acquiescence  in  the  charge  given 
which,  on  its  face,  it  appears  to  be.  He  who  urges  such 
avoidance  must  prove  its  predicate:  that  the  exceptions 
were  overruled,  and  overruled  before  he  offered  the  instruc- 
tion. If  the  instruction  was  offered  before  the  erroneous 
ruling  was  inade,  it  cannot  be  defended  because  of  a  ruling 
which  did  not  exist  at  the  time  of  the  offer.  In  such  case, 
the  offer  is  not  an  attempt  to  limit  the  effect  of  an  error 
already  committed,  but  a  conclusive  admission  by  the  of- 
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ferant  that  any  inBtruction  given  in  harmony  with  the  offer 
is  a  correct  instruction.  In  one  word,  to  bring  the  matter 
within  the  rule  invoked  by  the  majority,  there  must  be  some 
evidence  in  the  record  that  the  oflEer  came  after  the  excep- 
tions. There  is  no  such  proof.  The  abstract  shows  nothing « 
more  than  that  the  instruction  was  offered,  and  that  certain 
exceptions  were  taken.  It  does  not  even  indicate  at  what 
btage  of  the  trial  these  things  were  done,  and  which  of  them 
was  done  before  the  other.  Not  only  is  this  so ;  everything 
indicates  that  the  instruction  was  offered  before  the  excep- 
tions were  taken.  The  statute  provides  that  either  party 
may  request  instructions;  that  all  requests  therefor  must 
be  presented  before  the  argument  to  the  jury  is  commenced; 
and  that  all  objections  or  exceptions  must  be  made  or  tak^i 
before  the  instructions  are  read  to  the  jury.  It  is  matter  of 
common  knowledge  in  the  profession  that,  ordinarily,  there 
is  no  opportunity  to  except  to  instructions  before  the  argu- 
ments to  the  jury  begin.  The  cases  are  exceedingly  rare 
where  the  charge  would  be  ready  for  the  examination  of 
counsel  before  either  addressed  the  jury.  The  instructions 
naturally  wait  until  all  the  evidence  is  in,  and  the  argu- 
ments ordinarily  begin  at  once  after  the  evidence  is  in. 
Some  light  is  thrown  on  this  situation  by  the  fact  that« 
since  this  case  was  tried,  the  legislature  has  extended  the 
time  for  taking  exceptions  to  the  charge  to  five  days  after 
verdict.  I  cannot  see  how  the  alternative  rule  has  any 
room  for  application  on  this  appeal. 

II.  My  position  is  that,  where  an  instruction  given  is 
the  equivalent  of  one  offered  by  a  party,  he  is  estopped  to 
claim  a  new  trial  because  such  instruction  was  given.  The 
estoppel  urged  is  upon  the  party  who  seeks  to  sub- 
ject his  adversary  to  the  vicissitudes  and  expense  of  a  sec- 
ond trial,  because  of  something  which  he  has  done,  and  for 
which  the  adversary  is  in  no  way  chai^eable.  One  who  has 
created  the  necessity  for  applying  for  a  new  trial,  because 
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he  succeeded  in  inducing  the  court  to  give  an  erroneous 
instruction,  should  not  be  permitted  to  take  away  the  ver- 
dict of  his  opponent.  To  grant  a  new  trial  in  such  condi- 
tions is  to  allow  a  party  to  use  his  wrong  or  negligence  for 
•his  own  benefit.  The  active  inducing  of  the  court  to  com- 
mit  an  error  is  surely  of  as  much  effect  against  him  who 
thus  acts  as  would  be  his  omission  to  act, — ^negligence ;  and 
time  and  again  has  the  granting  of  new  trial  been  reversed 
because  the  one  who  obtained  it  might  not  have  needed  it, 
had  he  not  been  negligent.  This  has  been  held  under  a 
statute  identical  with  our  own.  Clifford  v.  Denver,  8.  P.  d 
P.  R.  Co.,  12  Colo.  125  (20  Pac.  383).  That,  in  effect,  is  the 
holding  of  Toton  of  Manson  v.  V^wre,  63  Iowa  345,  349 ;  Col- 
liM  r.  City  of  Keokukf  147  Iowa  605 ;  Shepherd  v.  Brewton, 
15  Iowa  84;  RUey  v.  Monohan,  26  Iowa  507;  Stewart  v. 
Eiobatik,  3  Iowa  191 ;  Mehan  v.  Chicago,  R,  I,  d  P.  R.  Co., 
I  55  Iowa  305 ;  Richards  v.  Nuckolls,  19  Iowa  555 ;  and  Keys 
V.  Francis,  28  Iowa  321. 

III.  There  is  no  change  in  statute  law  which  makes  the 
instruction  erroneous.  The  older  statute  prohibits  certain 
things,  and  has  a  proviso  that  it  shall  not  apply  to  these 
things  if  either  party  intended,  in  good  faith,  to  make  ac- 
tual sale  and  delivery.  The  change  in  statute  merely  prohib- 
its some  things  not  prohibited  in  th^  original  statute,  and 
fails  to  apply  the  proviso  of  the  older  statute  to  the  things 
forMdden  hy  the  netc  one.  The  exact  effect  is  that  the  mat- 
ters  in  the  old  statute  are  controlled  by  the  proviso,  while 
those  in  the  new  statute  are  not.  The  instruction  given 
was  not  erroneous  because  it  gave  the  benefit  of  the  proviso 
to  facts  within  it,  and  doing  this  cannot  possibly  be  made 
erroneous  because  there  are  other  prohibited  acts  to  which 
the  proviso  does  not  apply.  It  seems  to  me  that  is  the  rea- 
son on  which  La/mson  v.  Mensen  is  affirmed. 

IV.  The  majority  seems  to  grant  that  the  original  sec- 
tion still  stands,  and  takes  the  position  that  that  makes  no 
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difference.  Does  it  not  make  a  vital  difference  on  whether 
the  defendant  is  estopped  by  his  answer  from  obtaining  a 
new  trial  because  of  this  instruction?  If  the  ori^nal  stat- 
ute  stands,  is  not  that  fatal  to  defendant,  because  his  an- 
swer was  framed  under  that  statute,  and  the  instructions 
merely  followed  such  answer?  Under  the  original  section, 
it  was  a  good  defense  if  both  parties  had  no  intent  to  make 
actual  delivery.  Grant  that,  under  the  new  statute,  it  is  a 
good  defense,  as  to  some  things,  if  either  party  lacked  such 
intent.  It  remains  a  good  defense  under  both  statutes  that 
both  lacked  such  intent.  The  defendant  was  at  perfect  lib- 
erty to  frame  his  defense  upon  the  older  statute.  If  the 
new  statute  gave  him  an  easier  defense,  still  he  had  the 
right  to  forego  that,  and  to  defend  with  what  is  a  defense 
under  the  older  statute.  He  took  that  course.  He  was  evi- 
dently of  opinion  that  the  matters  involved  in  the  suit  were 
not  covered  by  the  new  statute;  that  he  must  face  the  pro- 
viso in  the  older  statute,  and,  therefore,  make  it  his  affirm- 
ative defense  that  both  parties  had  no  intention  to  make  an 
actual  sale.  He  necessarily  assumed  the  burden  of  proving 
this.  The  instruction  for  which  the  new  trial  was  granted 
did  nothing  more  than  to  tell  the  jury  that  defendant  had 
the  burden  of  proving  the  plea  he  had  presented.  This, « 
therefore,  is  not.  as  the  majority  seems  to  think,  a  case  for 
invoking  the  rule  that,  though  one  plead  more  than  he  need, 
he  may  recover  though  he  prove  less  than  that,  if  such  proof 
makes  a  case  under  the  law.  This  is  not  a  case  of  surplus- 
age in  pleading.  It  is,  at  worst,  a  case  of  underpleading — 
a  failure  to  claim  as  much  as  might  be  claimed.  It  is  sim- 
ply a  case  of  a  party  limiting  his  own  lawsuit,  as  he  had 
a  right  to  do,  and  a  recognition  of  that  limitation  in  the 
charge  of  the  court. 
I  would  reverse. 


\ 
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Mrs.  Fred  Hobson,  Plaintiff,  v.  District  Court  of  Linn- 
County  et  al.,  Defendants. 

GRAND  JUBT:  Bafosal  to  Answer  Noninaterial  QnestlmL  A  wit- 
ness may  not  be  lawfully  committed  to  Jail  -for  refusal  to  an- 
swer questions  before  a' grand  jury,  when  the  materiality  and 
releyancy  of  such  questions  to  an  indictable  oflPense  then  under 
investigation  do  not  appear,  either  (1)  from  the  face  of  the 
questions  or  (2)  from  an  independent  showing  of  facts. 

Certiorari  to  Linn  District  Court, — John  T.  Moffit, 

Judge. 

April  13,  1920. 

Proceedings  for  certiorari  to  test  the  authority  of  the 
court  to  order  the  imprisonment  of  a  witness  who  refused  to 
give  testimony  before  the  grand  jury,  upon  the  ground  that 
the  evidence  sought  was  immaterial,  and  not  germane  to 
any  matter  at  the  time  the  subject  of  proper  inquiry  by  that 
body. — Order  annulled. 

F.  L.  Anderson  and  Voris  &  Ha^a^,  for  plaintiff. 

ff.  K.  Locktcood,  for  defendant. 

Stevens,  J. — After  being  duly  sworn  by  the  foreman,  as 
a  witness  before  the  grand  jury  of  Linn  County,  plaintiff 
declined  to  answer  the  following  questions: 

"(1)  In  what  business  is  your  son  Leo  Hobson  now  en- 
gaged? (2)  State  to  the  grand  jury  where  your  son  Leo  is 
at  the  present  time,  and  anything  you  know  of  his  present 
whereabouts." 

She  was  brought  into  open  court  by  the  grand  jury,  and, 
in  the  presence  of  all  the  members  thereof,  and  at  the  re> 
quest  of  its  foreman,  the  county  attorney  informed  the  court 
that  the  witness  refused  to  answer  the  above  questions,  and 
that,  in  the  opinion  of  the  grand  jury,  both  interrogatories 


Apr.  1920]  HoBsox  v.  DiHTRirr  (^oi:rt.  106.-J 

were  important,  pertinent,  and  material  to  certain  mattero 
then  under  investigation  before  that  body.  Nothing  was 
disclosed  by  the  county  attorney  or  grand  jury  as  to  the 
subject  or  nature  of  the  investigation  referred  to,  and  no  in- 
quiry was  made  by  the  court  in  relation  thereto. 

€ounsel  appeai*ed  for  plaintiflf,  and  objected  to  the  ques- 
tions on  various  grounds,  among  which  were  that  the  evi- 
dence sought  was  immaterial,  not  pertinent  to  any  matter 
pending  before  the  grand  jury,  and  did  not  tend  in  any  way 
to  prove  the  commission  of  a  criminal  offense  by  Leo  Hob- 
son  or  any  other  person,  or  that  evidence  as  to  his  where- 
abouts would  tend  in  any  way  to  aid  the  jury  in  its  inves- 
tigation of  offenses  committed  within  the  county  of  its  ju- 
risdiction. The  objections  were  overruled,  and  the  witness 
directed  to  answer.  Persisting  in  her  refusal  to  do  so,  she 
was  by  the  court  ordered  committed  to  the  county  jail,  until 
such  time  as  she  signified  a  willingness  to  comply  with  the 
order  of  the  court. 

The  grand  jury  is  an  appendage  or  constituent  part  of 
the  court,  exercising  certain  limited  powers  and  duties  un- 
der its  instructions  and  direction,  but  also  exercising  cer- 
tain other  powers  and  duties  independent  and  beyond  the 
control  of  the  court.  It  is  its  duty  to  diligently  inquire, 
and  true  presentment  make,  of  all  offenses  committed  or 
triable  within  the  county  of  its  jurisdiction  of  which  It  has 
or  can  obtain  legal  evidence.  Its  proceedings  are  conducted 
secretly,  and  with  the  assistance  of  the  county  attorney,  and 
it  may  request  and  receive  advice  from  the  court.  It  has  no 
power  to  compel  the  attendance  of  witnesses,  or  to  punish 
them  for  refusing  to  answer  questions  propounded  to  them. 
Subpoenas  are  issued  from  the  office  of  the  clerk,  and  the 
attendance  of  witnesses  before  it  may  be  enforced  by  the 
court  in  the  same  way  as  witnesses  served  with  a  subpoena 
to  testify  in  any  matter  pending  before  it.    The  power  to 
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punish  a  witness  for  refusing  to  testify  before  a  grand  jury 
is,  by  Section  4461  of  the  Code,  conferred  upon  the  court. 
The  proceedings  in  case  of  the  refusal  of  a  witness  to  testi- 
fy before  that  body,  and  the  nature  of  the  heajiing  before  the 
court,  are  set  forth  in  Section  5270  of  the  Code,  as  follows : 

'HiVhen  a  witness  under  examination  before  the  grand 
jury  refuses  to  testify  or  to  answer  a  question  put  to  him, 
it  shall  proceed  with  the  witness  into  open  court,  and  the 
foreman  shall  then  distinctly  state  to  the  court  the  question 
and  the  refusal  of  the  witness,  and  if  upon  hearing  the  wit- 
ness the  court  shall  decide  that  he  is  bound  to  testify  or 
answer  the  question  propounded,  he  shall  inquire  of  the 
witness  if  he  persists  in  his  refusal,  and,  if  he  does,  shall 
proceed  with  him  as  in  cases  of  similar  refusal  in  open 
court.'' 

It  will  be  observed  from  the  provisions  of  the  foregoing 
section  that,  after  the  witness  has  been  brought  into  court, 
the  foreman  shall  then  distinctly  state  the  question  or  ques- 
tions propounded  to  the  witness,  and  inform  the  court  of 
his  refusal  to  answer  the  same;  then,  ^4f  upon  hearing  the 
witness,  the  court  shall  decide  that  he  is  bound  to  testify 
or  answer  the  question  propounded,  he  shall  inquire  of  the 
witness  if  he  persists  in  his  refusal,  and,  if  he  does,  shall 
proceed  with  him  as  in  cases  of  similar  refusal  in  open 
court."  Technically,  the  contempt  of  which  the  witness  is 
guilty  is  the  violation  of  the  authority  and  dignity  of  the 
court,  but  committed  in  the  presence  of  the  grand  jury. 
The  grand  jury  is  the  instrumentality  by  which  evidence  of 
the  violation  of  criminal  statutes  is  obtained,  and  present- 
ment made  to  the  court,  and,  no  doubt,  wide  latitude  must 
be  allowed  it  in  the  exercise  of  its  inquisitorial  powers,  and , 
its  eiBciency  should  not  be  curbed  or  circumscribed  by  tech- 
nical rules  of  evidence,  with  which  members  thereof  ordi- 
narily have  little  or  no  familiarity.  Nevertheless,  indict- 
ments should  be  founded  on  legal  evidence.  State  v.  Tucker, 
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20  Iowa  508 ;  State  v.  DeOroate,  122  Iowa  661.  The  infor- 
malities obsen-ed  in  the  rules  of  evidence  by  grand  jnries, 
and  the  wide  latitude  allowed  them  in  the  exercise  of  their 
inquisitorial  pow^*8,  should  never  be  permitted  to  become 
the  instrument  of  oppression^  or  be  used  for  any  other  pur- 
pose than  that  of  obtaining  information  as  to  indictable 
offenses  triable  within  the  county  in  which  the  grand  jnry 
is  sitting,  or  for  other  lawful  purposes,  nor  should  the  wit- 
ness be  his  own  judge  as  to  whether  he  will  answer  or  not ; 
but  the  power  of  the  court  is  ampTeto  prevent  abuse  of  the 
prerogatives  of  either  grand  jury  or  witness,  and  to  enforce 
all  necessary  rules  for  the  proper  and  efDcient  performance 
of  the  duties  of  the  grand  jury.  It  would,  to  say  the  least, 
be  a  grave  injustice  to  commit  a  witness  for  contempt  of 
court  for  refusing  to  answer  questions  having  no  materiality 
or  relationship  to  any  matter  pending  before  it,  or  forming 
the  subject  of  its  investigation.  Such  evidence  is  not  legal 
evidence,  within  the  meaning  of  the  law.  The  right  of  the 
grand  jury  to  disregard  technical  rules  of  evidence  in  the 
examination  of  witnesses  is  of  no  controlling  importance  in 
a  proceeding  before  court  to  compel  a  witness  to  answer 
questions  propounded  to  him.  Eividence  which  does  not 
tend  to  reveal  the  commission  of  some  indictable  offense,  or 
to  identify  the  offender,  or  to  lead  to  the  discovery  of  other 
material  and  competent  evidence,  would  not  be  material. 
The  same  technical  rules  of  evidence,  so  far  as  practicable, 
that  obtain  in  the  trial  of  causes  before  the  court  or  a  jury, 
should  be  applied  in  a  proceeding  for  contempt,  and  it 
makes  no  difference  that  the  offense  consists  of  the  refusal 
to  answer  questions  propounded  by  or  before  the  grand 
jury.  The  materiality  of  the  evidence  sought,  no  doubt, 
may  often  be  apparent  from  the  form  and  substance  of  the 
question  asked ;  but,  unless  this  is  true,  the  court  should  in- 
quire sufficiently  into  the  proceedings  of  the  grand  jury 
to  determine  whether  the  witness  has  declined  to  testify  to 


1066  HoBsoN  V.  District  Court.  [188 'Iowa 

material  matters.    Rogers  v.  Superior  Court,  145  Cal.  88 
(78  Pac.  344) ;  In  re  Archer,  134  Mich.  408  (96  N.  W.  442). 

It  is  true  that,  by  specific  statutory  enactment,  the  pro- 
ceedings of  the  grand  jury  are  conducted  in  secrecy.  The 
reasons  therefor  are  apparent  from  the  nature  of  the  duties 
performed  thereby.  It  would  often  defeat  the  very  purpose 
of  the  inquiry  if  public  revelation  were  made  of  the  partic- 
ular offense  being  investigated;  but  sufficient  information 
may  be  imparted  to  the  court,  and  made  of  record  in  pro- 
ceedings  of  this  character,  to  enable  it  to  determine  the  ma- 
teriality and  legality  of  the  evidence  sought,  without  violat- 
ing either  the  statute  or  public  policy  upon  which  it  is  based. 
Proceedings  of  this  character  are  held  in  this  state  to  be  in 
their  natuce  criminal,  or  quasi  criminal,  and  a  clear  case  of 
contempt  must  be  shown  by  the  evidence  where  it  is  re- 
quired. Russell  V.  Anderson,  141  Iowa  538 ;  Carr  v.  District 
Court  of  Van  Buren  County,  147  Iowa  668 ;  Wells  v.  DMrict 
Court  of  Polk  County,  126  Iowa  840;  Tuttle  v.  Hutchison, 
173  Iowa  508.  The  refusal  of  the  witness  upon  which  the 
prosecution  is  based,  was  to  answer  questions  in  the  presence 
of  the  grand  jury,  and  not  of  the  court;  and  while,  as  stated, 
the  off'ense  is  technically  against  the  authority  of  the  court, 
it  was  not  committed  in  the  actual  presence  thereof. 

The  questions  propounded  to  the  plaintiff  may  have 
been  intended  to  elicit  evidence  important  and  material  to 
some  matter  properly  under  investigation  by  the  grand  jury, 
but  such  materiality  clearly  does  not  necessarily  appear 
upon  the  face  thereof.  If,  for  example,  the  answer  of  the 
witness  to  the  first  question  had  been  that  Leo  Hobson  was 
engaged  in  the  drygoods  business  at  Tipton,  Iowa,  or  if,  in 
answer  to  the  second  question,  she  had  stated  that  Leo  Hob- 
son  was  residing  in  Kalamazoo,  it  Is  hardly  conceivable 
that  such  evidence  would  have  been  material.  Before  or- 
dering  the  witness  committed  to  jail  for  contempt,  the  court  I 

should  have  required  the  grand  jury  to  make  sufficient  show-  | 
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ing  to  enable  it  to  say  that  the  questions  were  proper,  and 
that  they  sought  to  elicit  material  and  important  informa- 
tion.   Rogers  v,  Superior  Courtf  supra ;  In  re  Archer,  supra. 

The  jurisdiction  of  the  grand  jury  before  which  plaintiff 
waa  summoned  was  limited  to  Linn  County,  and,  while  it  is 
conceivable  that  the  examination  might  have  resulted  in 
eliciting  information  tending  to  show  that  Leo  Hobson  was 
engaged  in  an  unlawful  business  in  Linn  County,  or  that  his 
whereabouts  might  bear  such  relation  to  other  facts  or  cir- 
cumstances as  to  have  an  important  bearing  upon  the  ques- 
tion of  his  own  guilt  or  that  of  some  other  offender  pun- 
ishable in  Linn  County,  the  record  before  us  does  not  so 
show. 

The  evidence  in  a  proceeding  to  punish  a  recalcitrant 
witness  for  contempt  must  show  affirmatively  that  he  had 
refused  to  give  legal  evidence  in  a  trial  before  the  court, 
or  before  some  other  court  or  tribunal  having  a  right  to 
demand  the  same. 

Section  4466,  Code  of  1897,  requires  that,  where  the  ac- 
tion of  the  court  is  founded  upon  evidence  given  by  others, 
it  must  be  reduced  to  writing,  filed,  and  preserved,  and,  if 
the  court  acts  upon  personal  knowledge,  a  statement  of  the 
facts  upon  which  the  order  is  founded  must  be  entered  on 
the  record  of  the  court,  or  be  filed  and  preserved,  ^^hen  the 
court  keeps  no  record.  The  court  could  not  determine  the 
materiality  of  the  evidence  sought,  without  a  showing  of 
the  facts,  which  should  have  been  made  of  record. 

It  is  the  conclusion  of  the  court  that  the  record  before 
us  does  not  sustain  the  order  of  the  court  below,  directing 
that  plaintiff  be  committed  to  the  county  jail  until  such 
time  as  she  expressed  a  willingness  to  answer  the  above 
questions,  and  it  is,  therefore, — Annulled, 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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Ethel  Hunt,  Appellee,  v.  Dbs  Moines  City  Railway  Com- 
pany, Appellant. 

NEW    TRIAL:      Movent  Sesponsible   for   Oonflicting   Ixutructloiu. 

1  New  trial  may  be  granted  because  of  conflicting  and  irrecon- 
cilable instructions,  even  though  the  movent  for  hew  trial  did, 
in  part,  invite  the  conflict  by  his  requested  instructions. 

MEW  TBIAIi:     Power  of  Court  to  Ghnmt  wit)iout  Motion.    A  court 

2  mayjgrant  a  new  trial  on  its  own  motion,  whenever  satisfled 
that  it  has  prejudicially  misdirected  the  jury.  So  held  where, 
in  an  action  by  a  passenger  against  a  carrier  for  personal  in- 

•  jury,  the  instructions  (1)  required  defendant  to  show  plain- 
tiff's contributory  negligence,  (2)  required  plaintiff  to  show 
freedom  from  contributory  negligence,  (3)  treated  contribu- 
tory negligence  as  a  defense,  and  (4)  failed  to  direct  that  con- 
tributory negligence  was  only  pleadable  in  mitigation  of  dam- 
ages. 

Appeal  front  'Dea  Moines  Mumcipal  Court. — T.  L.  Sellers, 

Judge. 

April  13,  1920. 

Action  at  law  to  recover  damages  for  alleged  personal 
injury.  Trial  to  a  jury,  and  verdict  for  defendant.  On  mo- 
tion of  plaintiff,  the  verdict  was  set  aside,  and  new  trial 
granted.    Defendant  appeals. — Affirmed, 

W.  H.  McHenry  and  A.  J?.  Rowland,  for  appellant. 

F.  L.  Qroesheck,  for  appellee. 

Wbavibr,  C.  J. — The  plaintiff  alleges  that,  while  a  pas- 
senger on  one  of  the  defendant's  street  cars,  and  in  attempt- 
ing to  alight  therefrom,  she  fell,  or  was  thrown  to  the 

ground,  and  was  injured,  by  reason  of  the 
1.  Nbw  trial  :         negligence  of  defendant's  servant  in  failing 

moTent  ntpon- 

■ibte  for  con-      to  lower  to  its  place  the  folding  step  provid- 

fllctiiig  Id-  -  -  •  . 

■tmctioiui.  ed   for  use  of  passengers  m  entering  and 

leaving  such  vehicle.    The  defendant   took 
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issue  upon  plaintiff's  petition,  and  the  cause  was  submitted 
to  the  jury  upon  the  testimony  of  witnesses  and  instructions 
given  by  the  court,  and,  as  already  stated,  there  was  a  ver- 
dict for  the  defendant.  The  motion  for  new  trial  assigned 
as  grounds  therefor:  (1)  That  the  finding  of  the  jury  was 
not  sustained  by  the  evidence;  (2)  that  the  verdict  was 
contrary  to  the  instructions  given  by  the  court;  (3)  that 
the  court  erred  in  giving  the  jury  each  of  the  several  instruc- 
tions numbered  3%,  4^  5,  8,  and  10.  In  the  ruling  on  the 
motion,  and  ordering  a  new  trial,  the  court  explained  that 
its  ruling  was  based  solely  on  the  exceptions  taken  to  the 
instructions  upon  the  subject  of  contributory  negligence. 

The  abstract  contains  no  part  of  the  evidence  offered 
in  the  qase,  but  is  confined  to  a  statement  of  the  issues; 
the  requests  for  instructions  to  the  jury  made  by  the  de- 
fendant and  by  plaintiff  and  refused  by  the  court;  the 
charge  given  by  the  court  to  the  jury ;  the  verdict ;  motion 
for  new  trial ;  resistance  thereto ;  and  the  ruling  from  which 
the  appeal  is  taken. 

Referring  first  to  the  defendant's  request  for  instruc- 
tions, it  may  be  said,  without  quoting  them  at  large,  that, 
in  so  far  aa  they  related  to  the  question  of  contribu- 
tory negligence,  they  stated  the  rule  to  be  that,  if  plain* 
tiff,  by  her  own  want  of  care,  contributed  to  the  injury  of 
which  she  complains,  the  verdict  should  be  for  the  defend- 
ant. 

The  plaintiff's  request  for  instructions  contained  a 
statement  to  the  effect  that,  if  she  fell  and  was  injured  by 
reason  of  the  negligence  of  the  defendant  in  failing  to  lower 
the  step,  ^'and  she  was  not  guilty  of  any  negligence  on  her 
part  contributing  to  said  injury,  then  your  verdict  should 
be  for  the  plaintiff;  otherwise,  for  the  defendant." 

Each  of  the  several  requests  by  the  parties  was  refused 
by  the  court,  which  proceeded  to  charge  the  jury  of  its  own 
motion.    That  part  of  the  chaise  having  relation  to  the 
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question  of  negligence  and  contributory  negligence,  as  af- 
fecting plaintiff's  right  to  recover  damages^  is  as  follows: 

"Instruction  No.  2. 

"The  burden  of  proof  in  this  case  is  on  the  plaintiff, 
and,  before  she  can  recover  from  the  defendant,  she  must 
establish  bj  a  preponderance  of  the  evidence  the  following 
propositions : 

"First  That  the  defendant  herein,  through  its  em- 
ployees, was  guilty  of  negligence  substantially  as  charged 
in  plaintiff's  petition. 

"Second.  That  such  negligence  was  the  proximate 
cause  of  the  injury  to  plaintiff. 

"Third.  That  the  plaintiff  has  sustained  damages  by 
reason  of  injury  to  her  person,  which  was  the  proximate 
result  of  defendant's  negligence. 

"Unless  the  plaintiff  has  sustained  each  and  all  of  the 
foregoing  propositions,  1  to  3  inclusive,  by  a  preponderance 
of  the  evidence,  you  will  proceed  no  further,  but  your  ver- 
dict will  be  for  the  defendant;  but  if  you  find  that  plaintiff 
has  established,  by  a  preponderance  of  the  evidence,  each 
and  all  of  the  foregoing  propositions  numbered  1  to  3  in- 
clusive, you  will  then  proceed  to  consider  the  amount  of 
damage  suffered  by  plaintiff.^' 

"Instruction  No.  31^. 

"You  have  been  instructed  that  the  plaintiff  in  thi4 
case  cannot  recover  if  she  was  guilty  of  contributory  neg- 
ligence which  contributed  in  any  degree  to  the  injury  of 
which  she  com/plai/ns,  but,  upon  this  question  of  contribu- 
tory negligence,  you  are  instructed  that  the  burden  of  proof 
in  this  case  to  show  contributory  negligence  on  the  part  of 
the  plaintiff  rests  upon  the  defendant,  and  not  upon  the 
plaintiff/' 

"Instruction  No.  4. 

"It  was  the  duty  of  tiie  plaintiff  to  exercise  ordinary 
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care  for  her  own  safety  in  alighting  from  said  car,  and  to 
do  what  a  reasonably  prudent  person  would  have  done  for 
her  own  protection  at  said  time;  and  if  you  find,  from  all 
of  the  evidence  and  the  surrounding  circumstances,  that  a 
reasonably  prudent  person  would  have  taken  hold  of  the 
handholds  or  upright  rods  of  said  car  in  alighting,  and  if 
you  further  find  that  plaintiff  failed  to  do  so,  and  that  said 
failure  so  to  do  contributed  to  and  was  the  proximate  cause 
of  her  injury,  then  youf  should  return  a  verdict  for  defend- 
ant." 

"Instruction  No.  5. 

^*If  you  do  not  find,  hy  a  preponderance  of  the  evidence, 
that  plaintiff  was  free  fronn  any  negligence  which  in  any 
manner  contributed  to  her  injury,  then  you  need  inquire  no 
further,  and  your  verdict  should  be  for  defendant.'^ 

"Instruction  No.  8. 

"If  you  find,  by  a  preponderance  of  the  evidence,  that 
defendant  opened  the  door  of  the  car  for  the  purpose  of  let- 
ting plaintiff  go  from  the  car  or  door,  and  the  step  at  said 
door  was  not  let  down  in  its  proper  place  until  after  plain- 
tiff stepped  out  of  the  door,  and,  as  a  result  thereof,  plain- 
tiff was  injured,  without  any  negligence  on  her  part  contrib- 
uting thereto,  your  verdict  should  be  for  the  plaintiff." 

"Instruction  No.  10. 

"If  you  find,  by  a  preponderance  of  the  evidence,  that 
defendant  was  guilty  of  negligence,  as  herein  defined,  and 
that  such  negligence  was  the  proximate  cause  of  plaintiff's 
injury,  and  you  further  findy  by  a  preponderance  of  the  evi- 
dence, that  plaintiff  icas  not  guilty  of  any  negligence  which 
in  any  ma/nner  contributed  to  or  uxis  the  pioxiinate  cause 
of  said  injury,  then  your  verdict  should  be  for  the  plaintiff, 
and  you  should  proceed  to  determine  the  amount  of  dam- 
ages she  is  entitled  to  recover  of  defendant,  which  in  no 


1072  Hunt  v.  Des  Moines  C.  R.  Co.         [188  Iowa 

event  shall  exceed  the  amount  claimed  by  plaintiff,  to  wit, 
fl,000." 

That  these  instructions  were  erroneous  is  conceded  in 
argument  to  this  court,  but  a  reversal  therefoi'  is  resisted 
on  the  theory  that  plaintiff,  by  her  requests  to  the  court,  in- 
vited the  error  so  committed^  and  cannot  be  heard  to  com- 
plain of  the  prejudice,  if  any,  resulting  from  such  mis- 
direction. That  a  party  cannot  successfully  assign  error 
upon  the  giving  of  an  instruction  which  he  has  himself  re- 
quested is  a  rule  very  frequently  applied,  and  is,  in  itself, 
both  fair  and  just.  Does  the  case  before  us  come  fairly 
within  the  scope  of  that  rule? 

Before  entering  upon  a  consideration  of  the  question  so 
presented,  it  is  well  to  note  the  present  state  of  the  law 
respecting  the  effect  of  a  plaintiff's  contributory  negligence 
in  actions  of  this  character.  The  general  rule  that  a  plain- 
tiff, in  an  action  to  recover  damages  for  personal  injury 
sustained  by  reason  of  the  alleged  negligence  of  another, 
must  assume  the  burden  of  negativing  contributory  negli- 
gence on  his  own  part,  and,  failing  so  to  do,  is  not  entitled 
to  recover^  was  so  long  the  undisputed  law  of  this  state,  and 
so  firmly  fixed  in  the  mind  of  law  students  and  practition- 
ers, that  the  recent  statutory  innovation  thereon  has  not 
had  attention  or  recognition  in  proportion  to  its  impor- 
tance. This  rule  was  first  modified  by  Code  Supplement, 
1913,  Section  2071,  in  favor  of  railway  employees ;  but  later, 
the  exception  thereto  was  so  enlarged  by  an  act  of  the  thir- 
ty-sixth general  assembly  (Supplemental  Supplement  to 
the  Code,  1915,  Section  3593-a)  as  to  place  the  burden  of 
proving  contributory  negligence  upon  the  defendant,  in  all 
actions  for  personal  injury  brought  by  an  employee  against 
his  employer,  or  by  a  passenger  against  a  common  carrier; 
but,  in  such  cases,  the  defendant  may  plead  and  prove  con- 
tributory negligence,  in  mitigation  of  damages. 

In  explanation  of  the  confusion  which  is  apparent  in 
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the  quoted  instructions,  it  is  said  by  counsel  for  appellant, 
and  not  denied,  that,  on  the  trial  below,  plaintiff's  counsel 
and  the  court  had  apparently  ignored  the  statute  referred  to, 
and  proceeded  on  the  theory  that  the  ancient  rule  was  still 
in  force,  until  about  the  time  of  the  submission  of  the  is- 
sues to  the  jury,  when  counsel  himself  called  attention  to 
the  mistake.  The  record  as  presented  here  would  seem  to 
indicate,  upon  its  face,  that,  when  this  situation  became 
apparent,  the  trial  court  had  already  prepared  its  charge 
on  the  wrong  theory,  and  sought  to  remedy  or  avoid  the 
effect  of  the  error  by  amending  and  changing  the  language 
of  certain  paragraphs  therein.  That  this  attempt  resulted 
in  a  very  confused  statement  of  inconsistent  rules  and  ir- 
reconcilable propositions  of  law  is  doubtless  due  to  the 
haste  with  which  the  change  of  front  was  made. 

The  case  thus  presented  by  the  record  does  not  bring  it 
within  the  rule  applicable  to  an  alleged  error  which  has 
been  invited  by  a  defeated  party.  Plaintiff  did  ask  an  in- 
struction which  recognized  the  ancient  rule  of  the  law  of 
contributory  negligence,  and,  if  the  giving  of  this  rule  were 
the  only  error  in  the  charge  to  the  jury,  it  would  not  justify 
the  award  of  a  new  trial.  But  this  is  not  the  onlv  error. 
If  the  court  saw  fit  to  adopt  the  plaintiff's  erroneous  theory 
of  the  law  of  contributory  negligence,  and  if  plaintiff's 
mouth  is  closed  to  complain  thereof,  he  was,  at  least,  en- 
titled to  have  the  rest  of  the  charge  of  the  court  consistent 
therewith.  On  the  other  hand,  it  is  impossible  to  recon- 
cile the  charge  as  a  whole  upon  this  subject  with  either 
theory  of  the  law. 

The  second  instruction  states  a  rule  by  which  plaintiff 
may  recover  damages,  on  proof  of  defendant's  negligence, 
resulting  in  injury  to  her,  without  any  reference  whatever 
to  the  question  of  contributory  negligence.  Instruction  No. 
3^^  tells  the  jury  that  plaintiff  can  recover  nothing,  if  she 
was  guilty  of  contributory  negligence  in  any  degree;  but 
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that  the  burden  of  proving  such  contributory  negligence 
is  on  the  defendant.  Instruction  No.  5  places  upon  plaintiff 
the  burden  of  showing  that  she  wa^  ''free  from  any  negli- 
gence  which  in  any  manner  contributed  to  her  injury,"  be- 
fore she  can  recover  damages,  and  this  thought  is  repeated 
in  Instruction  No.  10.  Nowhere  in  the  charge  is  there  any 
instruction  that  contributory  negligence  is  available  to  de- 
fendant only  as  a  plea  in  mitigation  of  damages^  and  not  as 
a  defense.  The  jury  was  thus  left  afloat  upon  a  sea  of  un- 
certainty, without  chart  or  pilot,  and  with  a  compass  veer- 
ing erratically  from  one  course  to  another.  If  the  court, 
upon  reflection,  or  re-examination  of  the  record  so  made, 
became  convinced  that  its  error  could  be  best  mended  by 
ordering  a  new  trial,  it  was  a  reajsonable  conclusion,  and 
wholly  within  the  scope  of  its  judicial  discretion.     Indeed, 

even  in  the  absence  of  any  motion  therefor 
2.  New  teial  :        on  behalf  of  either  party  to  the  suit,  the 

power  of  court  '^       "^ 

to  grant  with-    court,  if  Convinced  that  it  had  misdirected 

out  motion.  ' 

the  jury,  and  that  prejudice  to  either  party 
resulted,  or  might  have  resulted  therefrom, 
could  properly  order  a  new  trial  upon  its  own  motion ;  and 
the  case  presented  by  this  record  is  very  clearly  one  which 
would  justify  the  exercise  of  that  discretion.  Allen  v. 
Wheeler,  54  Iowa. 028,  630;  Thxmas  v,  Illinois  Cent.  R.  Co., 
160  Iowa  337,  341. 

Speaking  on  this  subject,  the  Nebraska  court,  where 
the  statute  on  new  trials  is  substantially  like  our  own,  has 
well  said: 

''The  rule  thus  recognized  has  not  only  the  sanction  of 
authority,  but  rests  upon  the  soundest  and  most  satisfac- 
tory reasons.  The  power  is  inherent  in  all  courts  of  general 
jurisdiction  to  correct  errors  committed  by  them  which  are 
clearly  prejudicial  to  the  parties,  and  their  power  in  that 
respect  is  exercised,  not  alone  on  account  of  their  solici- 
tude for  the  rights  of  the  litigants,  but  also  in  justice  to 
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themselves^  as  instruments  provided  for  the  impartial  ad- 
ministration of  the  law."  Weber  v.  KirkendaU,  44  Neb.  766 
(63  N.  W.  35). 

See,  also^  Merchants  d  F.  Bank  v.  McKellarj  44  La. 
940;  Bond  v.  Cutler,  7  Mas&  205;  Schmidt  v.  Brown,  80 
Hun  (N.  Y.)  183;  Fort  Wayne  &  B.  L  R.  Co.  v.  Wayne  Or. 
Judge,  110  Mich.  173. 

It  is  also  a  very  familiar  rule,  observed  by  this  court, 
'that,  except  upon  clear  showing  of  an  abuse  of  discretion  by 
the  trial  court  in  granting  a  new  trial,  its  order  will  not 
be  interfered  with  upon  appeal;  and,  in  view  of  our  con- 
clusion, already  indicated,  that,  irrespective  of  the  error  in- 
vited or  suggested  by  the  plaintiff's  request  for  instruction, 
the  record  discloses  ample  justification  for  granting  a  new 
trial  on  the  courts  own  motion,  the  order  appealed  from 
will  be  permitted  to  stand. — Affirmed, 

Ladd^  Qatnob^  PttBSTON,  and  Stbvens^  JJ.,  concur. 

Saunqbe,  J.  (dissenting).  I  think  that,  despite  all 
that  was  done,  this  remains  a  case  wherein  a  new  trial  waa^ 
granted  for  the  giving  of  an  erroneous  instruction  which 
the  movent  had  asked  the  court  to  give.  When  that  is  so, 
it  is  error  to  grant  him  a  new  trial.  My  reasons  for  so  say- 
ing, and  for  opposing  the  sustaining  of  motions  for  new 
trial  on  general  principles,  are  fully  stated  in  my  dissent^ 
filed  in  the  recent  case  of  Harper  d  Ward  v.  Kurtz,  188  Iowa 
1047. 


Frank  Konbcny,  Appellant,  v.  W.  P.  Hohbnschuh^ 

Appellee. 

DBAB  BODIB0:     Undertako:  Pamilttlng  Wrongfnl  Autopsy— ^oint 
1    Liability.     If  an  undertaker  knowingly   permits  a  wrongful 
autopsy  to  be  held  in  his  undertaking  establishment,  he  par- 
ticipates in  the  wrong,  and  la  Jointly  liable  therefor. 


1076  KONBCNY    V.     HOHENSCHUH.  [188    loWR 

TOBTS:    Persons  Liable— Iiawful  Act— Unliiteaded  Effect.    The  do- 

2  ing  of  an  act  which  is,  in  itself,  perfectly  lawful  will  not  render 
one  liable  as  for  a  tort,  simply  because  the  unintended  effect 
of  such  act  is  to  assist  or  enable  another  person  to  do  such 
wrong. 

DEAD  BODIES:     Undertaker  Permittilng  Wrongful  Autopsy— Bdi- 

3  ance  upon  Hospital  l^hysiciaas.  An  undertaker,  receiving  a  dead 
body  from  a  hospital  and  allowing  an  autopsy  in  his  establish- 
ment by  the  hospital  physicians,  who  had  not  secured  consent 
therefor  from  the  decedent's  relatives,  had  the  right  to  assume 
that  said  medical  staff  would  not  perform  an  unauthorized  au-' 
topsy,  and  he  was  charged  with  no  duty  to  ascertain  whether 
proper  consent  had  been  obtained  for  the  autopsy. 

Appeal  from  Johnson  District  Court. — ^R.  P.  Howbll, 

Judge. 

Sbptbmbbr  22,  1919. 

Bbhearing  Denied  April  13,  1920. 

Action  at  law  to  recover  damages  upon  a  claim  which 
is  sufSciently  stated  in  the  opinion.  There  was  a  trial  to  a 
jury.  At  the  close  of  the  testimony,  the  court  directed  a 
verdict  for  the  defendant,  and  plaintiff  appeals. — Affirmed. 

F.  P.  Messer  and  \V.  J,  BiUdvAn,  for  appellant. 

Butcher,  D<mhs  d  Hamhrecht  and  Otto  d  Otto,  for  ap- 
pellee. 

Weaver,  J. — The  plaintiff  is  a  resident  of  Johnson 
County,  Iowa,  and  the  defendant  is  engaged  in  business,  as 
an  undertaker  and  embalmer,  at  Iowa  City,  in  that  county. 
The  petition  allies  that,  on  December  5,  1912,  the  mother 
of  plaintiff  died  in  said  county,  under  circumstances  which 
left  plaintiff  entitled  to  the  custody  and  control  of  his  said 
parent's  body,  and  to  control  its  care  and  preparation  for 
burial ;  that,  after  her  death,  and  without  plaintiff's  knowl- 
edge or  consent,  that  body  of  the  deceased  was  removed  to 
the  undertaking  parlors  of  the  defendant,  who  assumed  to 
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receive  it  and  the  duty  of  caring  for  and  preserving  it  for 
the  plaintiff,  but,  instead  of  so  doing,  defendant,  without  , 
right  or  authority,  permitted  said  body  to  be  dissected, 
mutilated,  and  parts  thereof  to  be  removed,  all  of  which 
acts  were  done  wrongfully  and  maliciously,  and  in  reckless 
disregard  of  the  plaintiff's  right  to  receive  the  body  in  the 
condition  in  which  it  was  when  life  departed  therefrom. 

Because  of  this  trespass  upon  his  rights,  by  the  abuse 
and  mutilation  of  his  mother's  body,  by  or  with  the  con- 
sent of  the  defendant,  plaintiff  alleges  that  he  has  been 
made  to  suffer  great  mental  injury  and  pain,  and  he  de- 
mands recovery  of  damages.  The  alleged  cause  of  action  is 
pleaded  in  various  counts,  but  what  we  have  here  stated  suf- 
ficiently reveals  the  general  nature  of  the  plaintiff's  claim. 

Answering  the  petition,  the  defendant  denies  the  same, 
and  further  says  that  the  dead  body  was  delivered  to  him 
by  the  State  University  Hospital  of  Iowa,  with  directions  to 
embalm  it,  and  with  the  information  that  said  hospital,  by 
its  authorized  agents,  or  surgeons,  would  make  a  post  mor- 
tem examination  thereof.  He  further  says  that  he  had  no 
knowledge  of  the  identity  of  the  deceased  person,  was  not 
present  at  the  autopsy,  and  had  nothing  whatever  to  do 
with  it;  that  the  deceased  was,  in  part,  a  county  patient^ 
and  admitted  to  the  hospital  as  such ;  and  that  the  hospital 
staff  had  the  right  to  make  the  examination.  Further  an- 
swering, he  says,  upon  information  and  belief,  that  plaintiff 
consented  to  the  examination ;  that  the  same  was  conducted 
in  a  decent  and  proper  manner  by  the  medical  staff  of  the 
University  Hospital,  in  the  exercise  of  their  regular  and 
proper  duties  and  functions  as  such. 

The  answer,  as  above  recited,  was  not  attacked  by  mo- 
tion or  demurrer;  but,  plaintiff  having  joined  issue  there- 
on by  reply,  the  parties  proceeded  to  trial  to  a  jury. 

The  facts,  as  they  appear  in  the  record  without  substan- 
tial dispute,  are  as  follows:   The  deceased,  Mary  Konecny, 
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had,  tpv  some  years,  been  a  resident  of  Johnson  County. 
She  was  a  widow,  with  six  children,  all,  except  a  married 
daughter,  living  together  as  a  single  family.  The  plaintiff, 
Frank  Konecny,  and  his  brother,  Louis,  were  of  age,  but  the 
remainder  of  the  children  were  minors. 

In  October  of  1912,  the  mother  became  ill,  and  entered 
the  hospital  of  the  Iowa  State  University  for  ti'eatment, 
and  continued  there  until  her  death,  on  December  5,  1912. 
At  this  time,  and  for  a  considerable  period  prior  thereto, 
the  defendant  was  an  undertaker,  doing  business  in  Iowa 
City.  He  was  also  a  licensed  embalmer.  For  the  transac- 
tion of  his  business,  he*  maintained  a  biiilding  in  the  city, 
suitably  fitted  and  arranged  for  that  purpose.  There  were 
also  other  establishments  in  the  city,  in  which  other  per- 
sons carried  on  a  similar  business. 

It  was  the  practice  and  custom  of  the  hospital  and  its 
medical  staff  to  hold  autopsies  upon  the  bodies  of  patients 
dying  there,  whenever  the  consent  of  the  family  or  friends 
of  the  deceased  could  be  obtained  for  that  purpose.  Such 
examinations  were,  in  fact,  held  in  perhaps  three  fourths 
of  the  cases  of  deaths  occurring  there.  The  hospital  did  not 
have  suitable  rooms  or  conveniences  for  such  work,  and  its 
custom  was,  when  a  death  occurred,  and  an  autopsy  was 
to  take  place,  to  send  the  body  to  one  of  the  several  under- 
taking establishments  in  the  city  to  be  embalmed,  after 
which  the  medical  staff  of  the  University,  or  some  one  or 
more  members  thereof,  would  make  the  examination.  On  the 
day  of  the  death  of  Mi's.  Konecny,  and  within  a  short  time 
after  it  occurred,  the  officer  in  charge  at  the  hospital  called 
up  the  defendant,  informing  him  that  a  death  had  taken 
place  there,  and  a  post  mortem  examination  was  to  be  held, 
and  inquired  how  soon  he  could  take  the  body,  and  have  it 
ready  for  the  autopsy.  He  responded,  in  substance,  that  it 
could  be  done  in  the  course  of  an  hour.  Thereupon,  he  sent 
his  assistant,  Sample,  to  attend  to  the  matter.    Following 
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instructions,  Sample  went  to  the  hospital,  received  the 
body,  took  it  to  a  room  used  for  that  purpose  in  defendant's 
bnilding,  and  there  embalmed  it.  Later,  two  or  more  mem- 
bers of  the  hospital  medical  staff  went  to  the  room  where 
the  body  had  been  embalmed,  and  began  their  examination. 
In  performing  this  work,  they,  or  some  of  them,  opened  the 
body,  and  removed  therefrom  and  examined  some  of  tli^ 
viscera.  Neither  the  defendant  nor  Sample  participated  in 
or  was  irresent  at  this  operation  or  examination.  Before 
the  examination  was  completed,  the  plaintiff,  accompanied 
by  one  Murphy,  another  undertaker,  appeared  at  defendant's 
place  of  business,  and  inquire'd  if  his  mother's  body  was 
there,  and,  on  learning  the  fact,  asked  for  its  delivery  to 
him.  There  is  dispute  as  to  much  of  the  conversation  which 
ensued,  but  it  seems  to  be  conceded  that  defendant  said,  in 
substance,  that  a  post  mortem  examination  of  the  body  was 
being  held,  and  it  would  take  some  time  to  prepare  it  for 
such  delivery ;  but,  plaintiff,  or  Murphy,  being  insistent,  de- 
fendant went  to  the  door  of  the  embalming  room,  and  called 
out  one  of  the  physicians,  with  whom  a  short  discussion  was 
had.  The  body  was  then  transferred  to  a  receptacle 
brought  by  Murphy,  and  taken  away  by  him. 

Appellee's  counsel  concede  that,  if  the  post  mortem  ex- 
amination of  this  body  was  made  by  the  physicians  without 
plaintiff's  consent,  the  act  constitutes  a  legal  wrong,  for 
which  the  law  affords  a  remedy.  It  is  also  conceded  that 
the  fact  whether  such  consent  was  given  is  in  dispute,  and 
that,  if  the  question  be  a  vital  one  in  this  case,  the  Issue 
should  have  been  submitted  to  the  jury.  They  contend, 
however, — and  that  is  the  question  with  which  we  have  to 
deal, — that,  even  assuming  that  no  consent  is  proved,  thp 
record  still  makes  no  case  against  the  defendant ;  and  with 
that  view  we  are  disposed  to  agree. 

There  is  no  evidence  fairly  tending  to  show  that  de- 
fendant was  present  at  or  assisted  in  or  took  any  part  in 
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the  autopsy.    The  most  that  can  be  said  in  this  respect  is 

that  it  took  place  in  his  building,  and  that 
1.  dbad  bodies:     he  knew  such  examination  was  contemplat- 

undertaker  per- 

mittiDg  wroDg-    ed  by  the  physicians,  and  that  it  was  being 
joint  iiabiuty.     performed  on  his  premises.    If  such  exami- 
nation was  wrongful,  and  he,  with  knowl- 
edge of  the  wrong,  furnished  the  perpetrators  a  room  or 
place  or  conveniences  for  its  performance,  such  aid  and  as- 
sistance might  well  be  held  sufficient  to  charge  him  with 
particixmtion  in  the  wrong,  and  therefore  with  joint  liabili- 
ty.   But  the  doing  of  an  act  which  is,  in  it- 

^  Mabi?:*  fi^fSf ■    ^^1^>  perfectly  lawful  will  not  render  one 
a^^^onintended   li^^^le  as  for  a  tort,  simply  because  the  un- 

intended  effect  of  such  act  is  to  enable  or 
assist  another  person  to  do  or  accomplish  a  wrong.  The 
defendant  had  an  unquestionable  legal  right  to  maintain  a 
building  or  place  in  which  to  do  business  as  an  embalmer  or 

undertaker.    He  had  just  as  clear  a  right  to 
3.  BnjLD  BooiBB :      permit  the  hospital  and  its  physicians  to  use 
permitting  a  room  in  his  building  as  a  place  for  hold 

wrongful   «u- 

topBj :  reiimnet    mg  post  mortem  examinations.     He  could 

upon  hoBpltal  ^   *^ 

physicianB.  reasonably   and  properly  assume  that  the 

hospital  authorities  and  its  medical  stafl' 
would  not  abuse  such  privilege  by  using  it  for  an  unauthor- 
ized autopsy.  He  was  charged  with  no  duty  to  supervise 
such  use,  or  to  ascertain  at  his  peril  in  each  instance  wheth- 
er proper  consent  had  been  obtained  for  the  examination  of 
a  body  brought  or  sent  to  his  place  by  the  hospital  itself. 

The  record  is  barren  of  any  testimony  tending  to  show 
guilty  knowledge  or  unlawful  purpose  or  intent  on  part  of 
defendant,  and,  in  our  judgment,  it  must  be  said  there  is  a 
failure  of  proof  of  any  act  or  omission  on  his  part  rendering 
him  justly  chargeable  with  damages  for  the  wrong,  if  any, 
committed  by  the  physicians.  His  only  connection  with  the 
transaction  was  to  receive  and  embalm  the  body,  a  very 
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proper  aerrice,  which  is  not  the  ground  of  complaint  in  this 
action. 

He  received  the  body  from  the  hospital;  and,  nnfil 
someone  appeared,  disclosing  a  better  claim  of  right  or  au- 
thority to  control  its  care  and  disposition,  he  cannot  be 
charged  with  wrong  in  recognizing  the  authority  of  the 
hospital  to  give  directions  for  its  care  and  keeping. 

There  was  no  evidence  upon  which  the  plaintiff  was  en- 
titled to  go  to  the  jury,  and  the  court  did  not  err  in  direct- 
ing a  verdict  for  defendant.  The  conclusion  thus  reached 
renders  quite  immaterial  other  assignments  of  error,  and 
we  pass  them  without  further  discussion. 

The  judgment  below  is,  therefore, — Affirmed. 

Laod,  C.  J.,  Qaynor  and  Stevens,  JJ.,  concur. 


J.  S.  McKbmby,  Executor,  Appellee,  v.  Anna  Eckles 

Kbtchitm,  Appellant. 

DEEDS:  Deliyery— Betentton  by  Grantor— Effect  Delivery  wUl 
be  presumed  from  the  execution  and  acknowledgment  of  a  deed, 
together  witb  testimony  tending  to  sbow  intention  to  pass  title, 
even  though  grantor  retains*  full  possession  of  the  deed  wUU 
his  death, 

PRINCIPIjE  APPLJBD:  When  the  will  of  grantor  was  being 
prepared,  the  scrivener  inquired  of  testator,  "What  about  tbe 
property  on  the  south  side  of  the  square?"  Testator  answered, 
"Why,  I  have  already  deeded  that  to  Anna  Bckles."  Testator 
had  a  box  in  a  bank.  After  his  death,  a  deed  to  Anna  Eckles 
for  said  property  was  found  in  the  box.  The  deed  was  en* 
closed  in  an  envelope,  marked  "Anna  Eckles'  deed  to  the  south 
side."  In  this  deed,  grantor  reserved  a  life  estate  to  himself. 
This  deed  was  then  handed  to  Anna  Eckles,  and  recorded. 
Held  to  show  delivery  by  grantor. 

Appeal  from  Jefferson  District  Court, — D.  M.  Anderson, 

Judge. 
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Dbcbmbbb  19,  1919. 

Rehearing  Denied  April  13,  1920. 

J.  W.  Gilchrist  died  on  February  6,  1916.  There  was 
a  paper,  purporting  to  be  a  deed,  of  date  August  1,  1908,  in 
which  he  reser\'ed  a  life  estate,  and  made  Anna  Eckles 
Ketchum  grantee.  The  trial  court  holds  this  deed  was  not 
delivered,  and  therefore  canceled  it.  The  grantee  appeals. — 
Reversed. 

Richard  C.  Leggett,  for  appellant. 

Starr  d  Jordan  and  E,  F.  Simmons,  for  appellee. 

Salinger,  J. — If  this  deed'  was  not  delivered,  it  must 
be  because  there  was  no  manual  tradition  of  the  paper. 
The  deed  in  question  bears  date  August  1,  1908.  It  names 
appellant  as  grantee.  It  reserves  a  life  estate  in  the  grant- 
or, and  was  duly  acknowledged.  When  the  will  of  grantor 
was  being  prepared,  the  scrivener  inquired  of  him,  "What 
about  the  properly  on  the  south  side  of  the  square, — ^what 
are  you  going  to  do  about  that?"  Testator  answered, 
'*Why,  I  have  already  deeded  that  to  Anna  Eckles."  He 
had  a  box  in  a  bank.  After  his  death,  the  box  was  opened ; 
the  executor,  appellee,  found  said  deed  therein.  It  was  en- 
closed in  an  envelope,  on  which  was  endorsed,  "Anna 
Eckles'  deed  to  the  south  side."  The  executor  handed  this 
deed  to  Mrs.  Ketchum,  the  gi'antee  in  the  deed.  She  looked 
at  it,  and  inquired  whether  it  should  be  recorded,  l^ing 
answered  in  the  affirmative,  she  returned  it  to  the  execu- 
tor, with  instructions  to  have  it  recorded.  He  caused  this 
to  be  done. 

Manual  tradition  of  the  deed  is  not  essential.  It  has 
never  been  claimed  that  a  physical  delivery  of  land  is  neces- 
sary. The  deed  is  but  a  symbol  of  the  transfer  of  the  land. 
Therefore,  it  is  settled  that  manual  tradition  of  the 
deed  is  not  essential.    True,  such  tradition  is  evidence  of 
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intent  to  part  with  title.  But  it  is  not  the  sole  evidence. 
The  vital  point  is  whether  there  is  such  intent,  and  it  may 
be  found  to  exist,  though  some  particular  means  of  show- 
ing intent  is  absent.  If  that  were  not  so,  an  oral  sale  of 
land  would  always  be  void ;  for  there  would  be  no  deed  to 
hand  over.  In  Sheltati's  ease,  1  Croke's  Rep.  7  (24:-38  Eliz.) , 
the  party  sealed  the  deed,  had  it  read,  but  did  not  deliver 
it,  nor  did  the  grantee  take  it;  it  was  merely  left  behind 
them  in  the  same  place.  It  was^eld  to  be  a  good  grant,  on 
the  statement  that  the  parties  came  there  for  that  pur- 
pose, "and  performeS  all  that  was  requisite  for  the  perfect- 
ing it,  except  an  actual  delivery;  but,  it  being  left  behind 
them,  and  not  countermanded,  it  shall  be  said  a  delivery  in 
law.'' 

II.  Since,  then,  manual  tradition  is,  contrary  to  the 
rule  in  the  delivery  of  chattels,  not  indispensable,"  it  is  no 
argument  against  the  deed  that  there  was  a  failure  to  make 
physical  delivery  of  the  paper,  though  it  was  in  the  power 
of  the  grantor  to  surrender  the  same.  The  authorities  ait* 
overwhelmingly  opposed  to  the  argument  that  the  keeping 
of  physical  control  of  the  paper  by  the  grantor  is  conclusive 
against  delivery.  It  has  been  ruled  many  times  that  an 
effective  delivery  of  a  deed  is  not  negatived  because  it  re- 
mained in  the  physical  power  of  grantor  to  retake  the  deed, 
or  because  he  retained  mental  power  to  alter  his  intentions. 
In  Ray  v.  HcUlenheck,  42  Fed.  381,  after  finding  there  was 
an  original  purpose  to  execute  the  deed,  and  that  the  paper 
was  later  seen  in  a  drawer  in  the  house  where  both  parties 
to  the  instrument  lived,  it  is  held  to  be  a  good  delivery, 
where  the  paper  ultimately  reached  the  grantee,  because, 
while  the  grantor  kept  control,  he  had  not  changed  his 
original  purpose,  though  he  was  at  liberty  to  do  so. 

Where  one  had  the  mental  power  to  alter  his  intention 
and  the  physical  power  to  destroy  a  deed  in  his  possession « 
and  dies  without  doing  either,  there  is  but  little  reason  for 
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saying  that  this  deed  shall  be  inoperative  simply  because, 
during  life,  he  might  have  done  that  which  he  did  not  do. 
It  is  much  more  consonant  with  reason  to  determine  the 
effect  of  the  deed  by  the  intention  existing  up  to  the  time 
of  death  than  to  refuse  to  give  it  that  effect,  because  the 
intention  might  have  been  changed.  Newton  v.  Beater,  41 
Iowa  334,  at  339 ;  Lippold  v.  Lippold,  112  Iowa  134,  136 ; 
Trash  v.  Trash,  90  Iowa  318;  Albrecht  v,  AlhrecHt,  121 
Iowa  521,  at  524,  525 ;  Hoffon  v.  SuMivan,  114  Iowa  456 ; 
Ifiifiro  V.  Bowles,  187  111.  346 ;  Huttor^  v.  Cramer,  10  Ariz. 
110  (85  Pac.  483) ;  Dettmer  v.  Behrens,  106  Iowa  585,  589 ; 
Sneath^  v.  Sneathen,  104  Mo.  201  (24  Am.  St.  326). 

In  Criswell  v.  Criswell,  138  Iowa  607,  there  was  not  a 
moment,  after  the  father  told  the  nurse  what  to  do  with 
the  paper,  when  he  did  not  I'etain  the  power  to  demand  and 
obtain  its  return,  and,  therefore,  not  a  moment  when  he  did 
not  have  the  paper  under  his  control:  But  we  held  that, 
d^pite  this,  the  paper  was  efltectively  delivered  when,  after 
the  death,  this  custodian  found  that  it  named  a  certain 
son  as  grantee,  and  thereupon  handed  him  the  paper.  In 
WUte  V.  Wwtts,  118  Iowa  549,  at  552,  we  held  that  the  fact 
that  the  grantor  had  power  to  recall  was  not  controlling, 
where  he  said  nothing  and  did  nothing,  after  he  left  tho 
paper  with  another,  to  be  delivered  to  the  grantee  after 
death,  and  never  called  for  the  paper.  In  Stevens  r.  Hatch, 
0  Minn.  64,  a  new  deed  was  made,  to  cori-ect  a  misdescrip- 
tion. The  grantor  wrote  the  grantee  that  the  new  deed  was 
in  the  grantor's  safe,  and  that  he  would  rather  not  record 
it  until  he  saw  grantee,  in  order  that  both  might  see,  before 
recording,  whether  all  was  right.  Grantee  acceding  to  this, 
it  was  held  that  the  new  deed  was  well  delivered.  How 
does  this  differ,  in  effect,  from  the.  keeping  of  the  deed  at 
bar  in  the  box  of  the  grantor?  Why  does  such  retention 
destroy  delivery,  if  keeping  the  deed  in  the  safe  of  grant- 
or will  not? 
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III.  As  to  the  effect  of  keeping  control,  Foreman  v. 
Archer,  130  Iowa  49,  at  52,  53,  54,  is  almost  conclusive 
against  the  decree  below.  In  that  case,  a  grantor  made  a 
deed,  and  reclaimed  it  from  a  person  with  whom  she  had 
deposited  it.  She  then  placed  it  in  a  satchel  near  her  bed, 
merely  instructing  a  Miss  Kinsley  that  the  latter  should,  if 
anything  happened  to  grantor,  notify  relatives,  so  that  they 
might  know  where  the  paper  was.  In  the  case  at  bar,  the 
deed  was  kept  in  grantor's  box.  In  the  Foreman  case,  it 
was  kept  in  grantor's  satchel.  In  the  case  at  bar,  the  grant- 
ee knew  where  the  deed  was.  In  the  Foreman  case,  those 
interested  were  to  be  advised  only  after  something  happened 
to  the  grantor.  It  is  surely  true  that,  in  the  Forem^m 
case,  the  grantor  kept  control  of  the  deed  by  keeping  it  in 
her  satchel^  and  that  she  might,  at  any  time,  have  destroyed 
it.  Not  only  that,  but  she  avowed  that  she  was  keeping  the 
paper  where  it  was,  so  that  she  might  change  her  mind; 
she  ^'wanted  to  retain  it,  so,  if  the  children  went  wrong,  I 
could  change  it  if  I  wished  to."  We  held  there  was  a  good 
delivery.  We  point  put  that  grantor  never  expressed  a  wish 
or  desire  that  her  grandchildren  should  not  have  the  prop- 
erty, unless  that  could  be  implied  from  her  act  in  having  re- 
gained possession  of  the  deed  from  the  original  depositary. 
And  we  say  that  the  fact  that  grantor  desired  to  retain 
deed,  in  case  she  saw  cause  to  change  her  mind  because  the 
children  went  wrong,  indicated  an  intention  that  the  con- 
veyance should  be  given  effect  upon  her  death. 

We  hold  that  the  decree  cannot  be  sustained  merely  be- 
cause grantor  kept  the  deed  in  his  own  box,  and  retained 
the  power  to  destroy  the  deed — a  power  which  he  did  not 
exercise.  We  recur  to  the  point  that  all  required  is  evi- 
dence that  grantor  intended  to  pass  title. 

IV.  In  determining  the  intention  with  which  grantor 
leaves  the  deed  with  another,  evidence  of  any  declarations  or 
conversations  on  the  subject,  at  that  time  or  a  subsequent 
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one,  is  competent.  Dean  v.  Parker,  88  Gal.  283  (26  Pac. 
91) ;  Corker  v.  Corker,  95  Gal.  308  (30  Pac.  641).  Delivery 
will  be  presumed  from  very  slight  circumstances  when,  by 
declarations  or  otherwise,  the  grantor  has  uniformly  avow- 
ed an  intention  to  convey  the  lanoHo  grantee.  Crabtree  v. 
Crahtree,  159  111.  342  (42  N.  E.  787) ;  Sneatken  v.  Sneatlien, 
104  Mo.  201  (24  Am.  St.  Rep.  326,  330) ;  Nekton  v.  Bealer, 
41  Iowa  334,  340 ;  Walker  v.  Walker,  42  111.  311,  approved 
41  Iowa  334,  at  340;  Doe  v.  Knight,  5  Barn.  &  Gres.  671, 
at  672,  686,  687.  When  one  has  the  burden  of  showing  con- 
sideration for  a  note,  a  prima-facie  supporting  considera- 
tion is  made  out  by  showing  that,  when  deceased  delivered 
the  note,  he  stated  that  he  was  doing  so  in  order  to  protect 
her  in  what  he  was  owing  her.  In  re  Estate  of  Rule,  178 
Iowa  184.  It  is  elementary  that  subsequent  declarations  in 
harmony  with  the  deed  are  of  great  weight.  It  was  held, 
in  In  re  Oeisinger's  Estate,  11  Pa.  Gounty  Gourt  168,  that  a 
declaration  in  a  will  that  deeds  had  been  deposited  with  a 
third  person,  to  be  delivered  to  grantee  after  the  death  of 
the  grantor,  is  entitled  to  great  weight.  Admissions  that 
deed  has  been  made,  and  is, being  held  for  a  loan,  will  es- 
tablish delivery,  though  the  deed  is  found  with  the  grantor, 
since  intent  is  the  question.  Chastek  v.  Souba,  93  Minn. 
418  (101  N.  W.  618).  Here,  when  the  will  was  being  pre- 
pared, the  scrivener  asked  grantor,  "What  about  the  prop- 
erty on  the  south  side  of  the  street?  What  are  you"|t)jncr 
to  do  about  that?"  To  which  it  was  answered,  "I  have  al- 
ready deeded  that  to  Anna  Eckles."  And  the  deed  kept  by 
grantor  continued  to  retain  his  endorsement  that  it  was 
deed  to  appellant's  property. 

In  Newton  v.  Bealer,  41  Iowa  334,  at  338,  the  grantor 
voluntarily  executed  a  deed  to  certain  lands  to  a  son,  re- 
serving the  use  and  occupancy  to  himself  during  his  life- 
time. This  deed  was  kept  by  the  father  in  a  chest  with 
other  papers.    When,  shortly  before  the  grantor's  death,  one 
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of  his  sons  suggested  the  father  had  better  dispose  of  his 
property,  so  there  would  be  no  fuss  over  it  when  he  was 
gone,  he  replied  that  he  had  fixed  that,  and,  pointing  to  his 
chest,  said,  ^'After  I  am  gone,  the  deed  will  be  found  in  that 
chest."  The  last  will  disposed  personal  property  only.  The 
deed  was  found  in  the  chest,  and  handed  to  the  guardian  of 
the  grantee.  We  held  that  ^^he  thus  manifested  an  un- 
equivocal intention,  within  a  very  short  time  of  his  death,  to 
have  this  deed  operate  as  a  disposition  of  his  property." 
The  Bealer  case  cites  with  approval  from  Stow  v.  Miller, 
16  Iowa  460,  463 : 

''If  a  father  dies,  leaving  among  his  papers  a  deed  of 
land,  duly  executed  in  form  to  one  of  his  children,  the  law 
will  give  effect  to  the  same,  if  there  is  anything  indicating 
the  intention  of  the  intestate  that  it  should  become  effec- 
tive.'^ 

In  Button  v.  Cramer,  10  Ariz.  110  (85  Pac.  483),  the 
facts  are  almost  identical,  except  that  the  paper  was  placed 
in  a  box  owned  by  the  grantee.  But  this  difference  is  elimi- 
nated, because  it  was  arranged  that  the  grantor  have  access 
to  the  box,  and  because  the  case  finds  a  good  delivery 
though  grantor  ''might  have  regained  possession"  under 
this  arrangement.    The  grantor  said: 

"I  have  the  paper  made  out,  and  I  would  like  to  go  and 
deposit  them  in  your  box  in  the  bank." 

The  papers  were  placed  there  in  an  envelope,  with  the 
grantee's  name  written  thereon,  and  the  grantor  remarked : 

"This  contains  what  I  am  going  to  give  you  after  I  am 
dead;   keep  that  here  until  I  am  dead." 

After  the  death,  a  deed  to  this  grantee  was  found  in  the 
box,  with  a  written  declaration,  stating  that  deed  had  been 
made  xto  him,  and  giving  the  reasons.  It  was  held  that  the 
grantor  had  parted  with  the  possession  of  the  deed,  with- 
out intending  to  reserve  any  right  to  recall.  In  Albrecht 
V,  Albreoht,  121  Iowa  521,  526,  527,  we  deemed  it  important 
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that  it  was  shown  that,  alter  grantor  had  executed  his  trust, 
he  so  expressed  himself  as  to  indicate  that  he  had  loat  all 
control  over  the  deed,  and  hold  that  his  declarations  after 
the  alleged  delivery  indicate  that  he  understood  he  had 
parted  with  the  title  to  the  land,  although  enjoyment  there- 
of during  life  he  had  reserved  to  himself. 

4-a 

All  agree  that  the  delivery  is  effective  if  the  deed  b^ 
handed  to  a  third  person,  with  direction  to  hand  over  the 
paper,  on  death  of  the  grantor.  It  is  so  ruled  in  the  .(7m- 
weU  case  and  many  others.  In  that  case,  the  paper  was 
handed  to  a  third  person,  who  did  not  know  its  contents, 
with  direction  to  keep  it  "until  the  trouble  was  over." 
After  the  death  of  grantor,  the  .third  person  found  that  a 
son  was  grantee,  and  the  paper  was  then  given  to  him ;  and 
we  held  that  the  title  passed.  While,  in  the  case  at  bar, 
there  was  no  delivery  to  a  third  person,  surely  it  affords  at 
least  as  strong  evidence  of  intention  to  part  with  title  as  a 
direction  that  a  third  person  should  keep  a  paper  until 
after  grantor  died;  for,  in  the  case  at  bar,  the  grantor 
had  declared  that  he  could  do  nothing  about  willing  the 
property,  because  he  had  already  deeded  to  Anna  Eckles,  the 
deed  was  found  in  his  possession,  endorsed  "Anna  Eckles' 
deed  to  the  south  side,"  and  thereupon,  the  executor  handed 
the  deed  to  Mrs.  Ketchum,  and  she  took  it  and  recorded  it. 
And  there  would  seem  to  be,  in  effect,  little  difference  be- 
tween this  case  and  Arrington  v.  Arrington,  122  Ala.  510 
(26  So.  152),  where  a  father  handed  a  deed  to  the  mother 
of  reputed  illegitimate  children,  and  said  to  her: 

"Take  these  papers,  and,  if  I  die  before  you  do,  look 
after  them  for  the  children ;  and  if  you  die  before  I  do,  I 
will  look  after  them." 

The  mother  did  not  know  what  the  papen  were.  It 
was  held  to  be  a  vesting  of  the  legal  title  in  the  children  eo 
instanti  upon  the  death.  What  is  the  essential  difference  be- 
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tween  telling  a  third  person  to  hand  a  paper,  whose  con- 
tents he  does  not  know,  to  a  named  person,  after  the  grantor 
dies,  and  stating  that  certain  property  had  been  ^Meeded" 
to  a  named  person,  declining,  for  that  reason,  to  dispose 
of  the  property  by  will,  and  writing  npon  the  paper  that  it 
was  the  deed  of  a  named  grantee  to  described  property? 
Why  do  not  both  amount  to  a  declaration  of  at  least  an  in- 
tention to  convey,  which  is  the  essential  thing  on  the  ques- 
tion of  the  delivery  of  deeds,  although  mere  intention  is  in- 
effective in  the  gift  of  a  chattel?  For,  since  delivery  may 
be  made  by  words  without  acts,  or  acts  without  words,  or 
both,  it  is  not  I'equired,  to  make  a  good  delivery,  where  the 
paper  is  handed  to  a  third  person,  that  there  shall  be,  in 
terms,  a  direction  to  hand  the  deed  to  the  grantee.  The 
rule  is  well  stated  in  the  case  of  In  re  Estate  of  Rule,  178 
Iowa  184: 

^'If  the  instrument  be  handed  over  to  %  third  person, 
under  circumstances  indicating  a  purpose  to  part  with  con- 
trol over  it,  a  delivery  may  be  found,  even  though  there  is 
no  showing  of  express  instructions  to  pass  it  on  to  the 
payee,  donee,  or  grantee.  An  instruction  or  direction  to 
hold,  for  the  benefit  of  such  person  is  all  that  is  necessary." 

All  that  is  essential  is  proof  of  intention  to  part  with 
title. 

The  facts  at  bar  have  at  least  the  force  of  acts  from 
which  it  is  possible  to  infer  a  direction  that  a  paper  shall  be 
handed  over  after  the  death  of  the  director.  Lutes  v.  Reed, 
138  Pa.  191  (20  Atl.  943) ;  Miller  v.  Meers,  156  111.  284  (40 
N.  E.  577) ;  Baker  v.  Hall,  214  111.  364  (73  N.  E.  351) ; 
Grain  v.  Wright,  114  N.  Y.  307  (21  N.  E.  401) ;  Squirea  v. 
8ummere,  85  Ind.  252;  Crabtree  v.  Crabtree,  159  111.  342 
(42  N.  E.  787) ;  Scrugham  v.  Wood,  15  Wendell  (N.  Y.) 
545,  approved  16  Iowa  460,  and  41  Iowa  334;  Stevens  v. 
Hatch,  6  Minn.  64 ;  Standiford  v.  StandAford,  97  Mo.  231 ; 
PhiUips  V.  Homton,  50  N.  C.  302;    Thompson  v.  Calhotm, 

Vol.   188  I  a.— 69 
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216  111.  161  (74  N.  E.  775) ;  Gregory  v.  Walker,  38  Ala.  26; 
O'KelVy  v.  0' Kelly,  8  Mete.  (Mass.)  436. 

In  Anonymous,  13  Viner's  Abr.  23  K  Subd.  12,  it  was 
held  to  be  a  good  delivery  where  A  delivered  a  deed  made 
to  J.  8.  to  J.  D.,  though  he  did  not  say  it  was  for  the  use 
of  J.  S.  To  like  effect  is  Douglas  v.  West,  140  111.  455  (31 
N.  E.  403).  In  Doe  dem.  of  Ghmons  v.  Knight,  5  Bam.  & 
Ores.  671,  672,  686,  687,  691,  a  witness  testified  that  one 
Wynne  brought  to  her  a  brown  parcel,  and  said,  "Here, 
Bess,  keep  this,  it  belongs  to  Mr.  Oamons."  In  a  few  days, 
he  returned,  and  asked  for  the  parcel.  She  gave  it  to  him, 
and  later,  he  returned  a  parcel  less  in  bulk  than  the  one 
he  had  taken,  and  said,  ''Here,  put  this  by."  After  his 
death,  it  turned  out  to  be  a  mortgage  deed  to  Oamons. 
It  was  held  to  be  a  good  delivery.  Now,  surely,  saying  to  a 
third  person  to  keep  a  parcel,  and  that  it  belonged  to  Mr. 
Gamons,  is  no|  stronger  than  placing  the  paper  in  a  box. 
and  saying  thereon,  ''This  deed  belongs  to  Anna  Eckles 
Ketchum."  This  holding  was  approved  in  Jones  v.  Stoayze, 
42  N.  J.  L.  279.  It  seems  to  us  that  -what  was  said  and 
done  by  this  grantor  have  at  least  the  effect  of  such  a  direc- 
tion. 

V.  It  may  be  argued  that  an  admission  that  one  has 
"deeded'^  does  not  necessarily  mean  that  one  had  parted 
with  title;  that  delivery,  as  well  as  making  a  deed,  is  es* 
sential.  That  may  be  conceded  to  be  true,  as  an  abstrac- 
tion. But  here  was  more  than  a  statement  that  there  had 
been  a  deed  made.  The  relations  between  the  parties  were 
such  as  to  make  it  natural  that  grantor  desired  the  proper- 
ty to  pass  to  the  grantee.  And  the  fact  that  a  life  estate 
is  reserved  tends  strongly  to  prove  there  was  an  intention  to 
pass  present  titled  BaJl  v.  Foreman,  37  Ohio  St.  133 ;  Snea- 
then  V.  Sneathen,  104  Mo.  201  (16  S.  W.  497) ;  WiUiams  v. 
Latham,  113  Mo.  165  (20  S.  W.  99) ;  Thompson  v.  Calhown, 
216  111.  161  .(74  N.  E.  775).    And  the  statement  of  testator 
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added  that  the  deed  took  away  the  right  to  dispose  of  the 
property  by  will.  And  this  was  followed  up  by  endorsing 
and  keeping  unchanged  the  endorsement  that  the  paper  was 
a  deed  of  the  property,  and  was  the  deed  of  the  grantee.  We 
think  all  this  constitutes  a  most  solemn  admission  that 
the  deed  was  delivered ;  that  by  it  the  grantors  had  parted 
with  the  property.  It  is  not  impossible  that  this  layman 
grantor  merely  described  what  his  hand  had  done ;  that  he 
intended  to  say  merely  that  he  had  made  out  a  deed,  and 
placed  it  in  his  box.  As  said,  so  to  construe  it  is  not  impos- 
sible, but  it  is  very  strained.  When  an  ordinary^  layman  de- 
clares he  had  '^deeded/'  and  therefore  declines  to  will,  and 
places  the  deed  in  his  own  safety  box,  with  an  endorsement 
that  it  belonged  to  the  named  grantee,  it  is  strained  to  hold 
that,  when  he  says,  "I  have  deeded  this  property  already," 
he  meant  merely  that  he  had  written  out  a  paper,  placed  it  in 
a  box,  but  had  no  intention  to  convey.  Orant  that  a  trained 
lawyer  might,  in  so  remarking,  have  intended  to  point  out 
the  distinction  between  a  paper  merely  signed,  ahd  not  de- 
livered, and  one  fully  executed,  as  the  strictest  rules  of  the 
law  might  require,  and  still  we  are  of  opinion  that  this  lay- 
man did  not  intend  such  definition — meant  to  say  that  he 
intended  to  part  with  the  title,  and  that  he  had,  in  fact, 
done  so.  In  the  light  of  all  the  evidence,  we  can  construe 
his  statement  to  mean  nothing  else  than  that  his  will  was 
not  concerned  with  this  piece  of  property,  because  he  had 
parted  with  it  to  Mrs.  Ketchum,  and  no  longer  owned  it. 
It  was,  in  effect,  an  admission  that  he  had  done  all,  includ- 
ing  delivery,  that  would  make  his  deed  effective. 

For  the.  reasons  stated,  the  decree  of  the  district  court 
must  be — Reversed. 

Weaver,  Evans,  Gaynor,  Preston,  and  Stevens,  JJ., 
concur. 

Ladd,  C.  J.,  concurs  in  holding  that  the  evidence  exact- 
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ed  a  finding  that  the  deed  was  delivered,  but  is  of  opinion 
that  Nothing  in  the  record  warrants  any  inference  as  to 
how  this  might  have  happened,  and  that  none  of  the  cited 
cases  are  analogous. 


J.  B.  OwBNS,  Appellant,  v.  Norwood-Whitb  Coal  Company, 

Appellee. 

ICASTEB  AND  SEBVANT:     Mine  Entry— Failure  to  ^Hmber.     A 

1  mine  owner  may  not  say  that  he  waa  free  from  negligence, 
when  he  knew  that  the  roof  In  a  mine  entry  was  liable  to  he- 
come  loose  and  fall  at  any  time,  and  failed  to  timber  It. 

NEGLIOENOE:     Oontrihntory  Keigligenee— Injury  in  Mine  Entry. 

2  A  miner,  Injured  by  a  fall  of  rock  in  an  entry,  may  not  be  said 
to  be  guilty  of  negligence,  when  the  place  of  injury  was  not  his 
usual  place  of  work,  when  he  was  present  at  said  place  under 
orders  of  his  superior,  did  not  know  of  the  dangerous  condition 
there  existing,  and  was  charged  with  no  duty  with  reference 
to  said-  place. 

MASTER  AND  SEBVANT:     Bdattve  Duties  of  Miner  and  Mine 

3  Owner.  A  mine  owner  must  timber  the  mine  entries.  The 
miner  must  timber  his  working  place. 

MASTEB  AND  SEBVANT:    Assumption  of  Bisk— Unknown  Danger. 

4  One  may  not  be  held  to  have  assumed  a  danger  of  which  he 
was  ignorant. 

BELEASE:     Validity-— Mistaken  or  Fraudulent  Statements.     A  Jury 

5  question  on  the  issue  whether  a  release  of  damages  was  void 
is  manifestly  presented  by  evidence  tending  to  show  that  it 
was  obtained  for  a  grossly  inadequate  consideration,  at  a  time 
when  the  plaintiff,  an  uneducated  and  inexperienced  man,  was 
enfeebled  in  body  and  mind,  and  by  mistaken  or  fraudulent 
statements,  to  the  effect,  among  other  things,  that  plaintiff  was 
not  permanently  injured,  had  no  broken  bones,  and  would  be  at 
work  in  a  short  time. 

APPEAL  AND  EBBOB:     Law  of  Case — ^Different  Becord.    The  law 

6  as  to  any  point  in  the  case,  as  declared  by  the  court  on  one 
appeal.  Is  the  law  of  the  case  on  a  subsequent  trial  or  appeal, 
provided  the  record  w  the  same. 
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RELEASE:     Evidence-— Physical  and  Mental  Condition.     Evidence 

7  of  the  mental  and  physical  condition  of  an  injured  party  It 
admissible  on  the  issue  whether  a  release  of  damages  was  pro- 
cured by  fraud  or  mistake. 

EVIDENCE:     Opinion  Evidence— -InahUity  to  Maintain  Action.    A 

8  statement  by  one  who  was  negotiating  for  a  release  of  damages 
"that  he  was  a  lawyer  of  experience,  and  that  the  Injured  party 
would  not  be  able  to  maintain  an  action  for  his  damages/' 
made  for  the  purpose  of  being  acted  upon  by  the  injured  party. 
Is,  in  legal  efTect,  a  statement  of  fact. 

EVIDENCE:     Opinion  Evldence^IVandolent  Poiposa.     An  opinion 

9  given  for  the  deliberate  purpose  of  deceiving  another  may  be 
treated  as  a  statement  of  fact. 

Appeal  from  Polk  District  Court. — Thomas  J.  Guthrib, 

Jndge. 

December  13,  1919. 

Rehearing  Denied  April  13,  1920. 

ft 

Action  at  law,  to  recover  damages  on  account  of  per- 
sonal injuries.  At  the  conclusion  of  the  evidence  on  the 
part  of  plaintiff,  the  court  sustained  a  motion  by  defendant 
for  a  directed  verdict  in  its  favor,  and  plaintiff  appeals. — 
Reversed, 

John  L,  CHUespie,  for  appellant. 

Afiller,  Parker,  Riley  d  Stewart,  C,  Woodhridge,  and 
E.  D,  Perry,  for  appellee. 

Weaver,  J. — The  injury  for  which  plaintiff  seeks  to 
recover  damages  was  sustained  August  5, 1908,  and  this  suit 
was  begun  in  April,  1909.    The  case  has  twice  before  been 

brought  to  this  court  upon   appeal.     See 

^'  wt^HTt'Sine    Otoens    V,    Norwood-White    Coal    Co.,    157 

tS^'imUi"""*  .   Iowa  389,  181  Iowa  948.     It  is,  therefore, 

unnecessary  for  us  to  restate  the  issues. 
Concerning  the  facts,  the  following  are  not  the  subject  of 
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dispute.  Plaintiff  is  a  coal  miner  by  occupation,  and,  on  the 
day  in  question,  was,  and  for  some  time  had  been,  employed 
in  the  defendant's  mine.  In  the  course  of  such  service,  he 
was  assisting  the  defendant's  timCerman  in  the  unloading 
of  timbers  from  a  coal  car  in  one  of  the  entries  of  the  mine, 
and,  while  he  was  so  engaged,  a  large  mass  of  slate  fell  up- 
on him  from  the  roof,  or  from  the  angle  between  the  roof 
and  the  side  of  the  entry,  injuring  him  very  severely.  He 
was  carried  to  his  home,  but  within  a  few  hours  was  taken 
to  a  hospital,  where  he  remained  about  four  days,  when 
he  was  returned  home.  While  at  the  hospital,  he  was  visit- 
ed by  Mr.  Woodbridge,  defendant's  attorney  and  claim 
agent,  and  the  physician  Dr.  Cokenower,  who  treated  him. 
On  the  day  following  his  return  home,  he  was  again  ap- 
proached by  the  agent,  soliciting  a  settlement  of  his  claim, 
if  any,  for  damages.  This  visit  was  repeated  at  least  once, 
and  perhaps  twice,  and  the  negotiations  so  begun  ended  in 
the  execution  by  plaintiff  of  a  written  release  of  the  defend- 
ant from  all  claims  for  damages  on  account  of  his  injury, 
in  consideration  of  which  Woodbridge,  acting  for  the  de- 
fendant, paid  plaintiff  the  sum  of  f50  in  money;  also  the 
further  amount  of  f  16.60,  to  cover  his  expenses  at  the  hos- 
pital; and  the  company  also  paid  for  the  services  of  Dr. 
Cokenower.  Plaintiff  admitted  giving  the  release,  but 
pleads  in  avoidance  that  it  was  obtained  from  him  by  fraud 
and  mistake. 

As  we  have  already  indicated,  the  first  trial  resulted  in 
a  judgment  for  the  plaintiff,  and  it  was  from  this  adjudi- 
cation that  the  first  appeal  was  taken.  After  an  opinion  af- 
firming the  judgment  had  been  filed,  a  rehearing  was  grant- 
ed, and  a  reversal  was  ordered  because  of  errors  in  the 
charge  of  the  trial  court  to  the  jury,  and  because  of  the 
-view  of  a  majority  of  the  court  that  the  evidence  Vas  in- 
sufficient to  sustain  the  plaintiff's  plea  of  fraud,  in  avoid- 
ance of  the  release  which  he  had  executed.    As  that  view 
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was  decisive  of  the  appeal,  there  was  no  discussion  of  the 
evidence  relating  to  the  alleged  negligence  of  the  defend- 
ant, except  that  a  majority  was  "inclined  to  think"  that  no 
actionable  negligence  was  shown,  and  ^^nclined  to  the  opin- 
ion'' that  there  had  been  an  assumption  of  the  risk;  but 
neither  proposition  was  adjudicated,  and  this  is  explained 
by  the  court,  when  it  there  designates  the  issue  upon  the 
release  as  the  "controlling  proposition  in  the  case."  It  is 
also  to  be  said  that,  while  much  of  the  testimony  on  these 
issues  is  a  repetition  of  that  which  was  given  on  the  first 
trial,  the  record  as  a  whole  indicates  that  plaintiff's  show- 
ing was,  in  several  respects,  materially  strengthened  on  the* 
second  trial,  and  that  there  is  nothing  in  the  former  opin- 
ion which  prevents  us  from  passing  upon  the  merits  of  the 
case,  as  they  are  revealed  by  the  evidence  given  upon  the 
last  hearing. 

Following  that  decision,  a  procedendo  issued  from  this 
court,  and  the  plaintiff  had  the  cause  docketed  for  a  new 
trial  in  the  court  below.  The  defendant  objected  to  further 
trial,  and  moved  the  court  for  judgment  in  its  favor  on  the 
record,  on  the  ground  that  the  issues  had  been  determined 
and  finally  adjudicated  by  this  court  on  the  first  appeal. 
The  trial  court  adopted  this  view  of  the  situation,  refused 
to  allow  a  new  trial,  and  entered  judgment  against  the 
plaintiff  for  costs.  On  appeal  by  the  plaintiff  to  this  court, 
the  ruling  was  reversed  (see  Otc^ens  v.  Nortcood-White  Coal 
Co.y  181  Iowa  948),  and  the  cause  was  again  remanded  for 
trial. 

On  the  second  trial,  the  plaintiff  having  introduced  his 
evidence  and  rested,  the  defendant,  without  offering  or  in- 
troducing any  testimony  in  its  behalf,  moved  for  a  directed 
verdict  in  its  favor.  The  grounds  of  such  motioji,  though 
stated  in  22  different  forms  or  paragraphs,  may  be  abridged 
as  follows: 

1.  That  the  binding  and  conclusive  character  of  the 
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written  release  of  defendant  from  liability  precludes  fur- 
ther inquiry  into  the  merits  of  the  case. 

2.  That,  as  a  matter  of  law,  there  is  no  evidence  to  sup 
port  a  finding  of  negligence  on  the  part  of  defendant. 

3.  That  the  negligence  complained  of  was  that  of  a  fel- 
low servant. 

4.  That  the  evidence  shows  conclusively  that  the  plain- 
tiff had  assumed  the  risk. 

The  court  sustained  the  motion,  and  directed  a  verdict 
for  defendant,  saying  that,  in  its  view,  plaintiff  had  failed 
to  show  any  actionable  negligence ;  but  that,  in  entering  the 
ruling  of  record,  it  would  be  made  to  show  the  motion  sus- 
tained on  all  its  grounds,  ''so  that  all  questions  presented  to 
the  trial  court  may  be  raised  and  finally  decided  on  all 
grounds." 

It  will  readily  be  seen  that,  notwithstanding  the  multi- 
plicity of  the  formal  points  made  by  appellee  in  support  of 
the  ruling  on  the  motion,  the  disposition  of  this  appeal  must 
depend,  for  the  most  part  at  least,  upon  our  answer  to  the 
two  questions:  First,  Was  the  evidence  of  defendant's  al- 
leged negligence  sufScient  to  take  the  case  to  the  Jury  upon 
that  issue?  and,  second.  Was  there  evidence  for  considera- 
tion by  the  jury  in  support  of  plaintiff's  plea  in  avoidance  of 
the  release  executed  by  him  ?  To  these  issues  we  now  turn 
our  attention. 

I.  Could  the  jury,  under  the  evidence,  have  found  de 
fendant  negligent,  as  charged,  with  reference  to  ite^  main- 
tenance and  care  of  the  entry  where  plaintiff  was  hurt? 
The  accident  occurred  in  an  entry  known  in  the  record  as 
''17  East."  Plaintiff's  regular  employment  was  that  of 
pump  man  in  another  part  of  the  mine;  but  he  had  had  con- 
siderable experience  in  other  forms  of  mining  work,  and,  on 
occasion,  when  his  service  at  the  pump  would  permit,  he 
engaged  in  other  labor,  as  he  might  be  directed  or  request- 
ed.   Entry  17  East  had  been  driven  to  a  point  60  feet  be- 
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yond  the  place  where  plaintiff  was  injured,  which  was  in 
front  of  Boom  No.  7,  worked  by  a  miner  named  Murray. 
It  was  the  duty  of  the  mine  owner  or  operator  to  take  care 
of  the  roofs  of  the  entries,  and  this  duty  was  performed  by 
a  timberman  employed  for  that  purpose.  The  timberman 
having  Entry  17  East  in  charge  was  one  Orange,  who  is  a 
witness  in  this  case.  As  the  character  of  the  roof  was  vari- 
able, it  was  not  at  all  points  protected  by  timbers,  those 
portions  in  which  the  overlying  rock  was  found  to  "be  of  a 
kind  not  likely  to  break  or  fall  being  left  without  such  pro 
tection;  but  daily  inspections  were  made,  or  should  have 
been  made,  of  all  exposed  roofs,  and,  upon  the  appearance 
of  any  dangerous  condition,  timbers  were  put  in,  or  the 
loosened  rock  taken  down.  In  completing  17  East,  a  por- 
tion of  the  roof  near  Boom  No.  7  and  a  short  distance  on 
either  side  was  left  without  support,  on  the  theory  that  the 
rock  was  safe.  On  the  day  in  question^  the  timbeniian 
Grange  was  proposing  to  timber  a  section  of  the  roof  of  17 
East,  some  30  or  40  feet  to  the  east  of  Boom  7,  and  asked 
plaintiff  to  assist  him.  Together  they  came  into  the  entry, 
with  a  load  of  timbers  on  a  coal  car,  and,  stopping  in  front 
of  Boom  7,  began  to  unload  the  car,  when  a  large  mass  of 
slate  fell  upon  the  plaintiff,  and  caused  the  injury  com- 
plained of. 

Passing,  for  the  present,  the  question. of  contributory 
negligence  by  plaintiff,  let  us  inquire  what,  if  anything:,  is 
shown  from  which  the  jury  could  find  want  of  proper  care 
on  part  of  the  company,  with  respect  to  the  defect  in  the 
roof  and  the  fall  of  the  rock.'  As  we  have  said,  it  is  the 
conceded  duty  of  the  owner  or  operator  of  a  mine  to  keep 
the  entries  in  proper  condition,  and  use  reasonable  care  to 
see  that  the  roof  is  protected,  if  protection  is  needed.  The 
company  Was,  of  course,  not  an  insurer,  but  it  was  bound  to 
exercise  reasonable  care  to  maintain  the  entry  as  a  reason- 
ably safe  way  for  those  whose  duties  led  them  to  use  it.    To 


1098        OwBNs  V.  Norwood- White  Coal  Co.         [188  Iowa 

be  reasonable,  the  care  to  ^ard  and  protect  must  be  fairly 
proportioned  to  the  nature  and  extent  of  the  perils  to  be 
apprehended.  It  is  the  universal  testimony  of  miners  that 
the  danger  of  injury  such  as  plaintiff  sustained  is  both 
great  and  constant ;  that  f i-equent  Inspection  of  entr>'  roofs 
is  necessary,  for  the  protection  of  those  using  the  passage- 
ways below ;  and  that,  whenever  any  portion  of  a  rock  roof 
becomes  loose  or  threatening,  it  should  be  taken  down,  or 
the  place  should  be  timbered. 

Grange  admits  that  it  was  his  duty  to  make  these  in- 
spections every  day,  and  says  he  did  it  He  further  admits 
that  his  attention  had  been  attracted  to  the  overhanging 
rock  which  fell  upon  plaintiff.    He  says : 

''I  had  been  watching  that  roof  every  morning,  and 
sounding  it.  It  was  what  might  be  called  an  ugly  looking 
piece  of  roof.  If  it  had  not  been  for  the  danger  of  Jim  Mur- 
ray shooting  the  timbering  out  with  his  shot,  I  migbt  have 
timbered  that  plac^;  but  I  was  busy,  and  could  not  get  at 
it  A  place  is  always  considered  safe  when  it  is  solid,  and 
that  place  was  solid  that  morning.  *  *  *  The  only  rea- 
son that  piece  was  not  taken  down  before  August  5th  walf^ 
that  it  remained  solid.  But  even  if  it  was  solid  that  morn- 
ing, sometime  or  other  it  was  going  to  get  loose.  I  looked 
for  it  to  get  loose,  sooner  or  later.  I  looked  for  it  to  be 
loose  every  morning. '^ 

If  there  be  any  doubt  whether  such  evidence  was  suffi- 
cient to  take  to  the  jury  the  question  of  due  care,  it  dis- 
appears when  we  look  to  the  testimony  of  other  witnesses. 
Murray,  who  worked  in  Room  7,  and  passed  under  this 
piece  of  roof  frequently  every  day,  and  who  assisted  in  lift- 
ing the  plaintiff  from  the  place  where  the  rock  struck  him 
down,  testifies  that  he  had  noticed  the  threatening  appear 
ance  of  this  mass  of  slate  many  times,  and  had  imported  it 
to  the  mine  foreman  and  to  the  superintendent.    He  says: 

''I  told  them  where  the  place  was,  and  that  was  the 
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place  which  fell  on  Mr.  Owens.  The  same  piece  of  slate 
which  fell  on  Mr.  Owens.  •  *  ♦  Before  it  fell,  I  had  ex- 
amined it,  and  it  was  loose." 

Another  miner  says  the  roof  had  been  in  that  condition 
for  a  month,  and  he  had  called  Grange's  attention  to  it. 
Still  another  witness,  who,  until  about  5  days  before  the 
accident,  had  been  the  mine  foreman^  whose  duties  called 
him  into  and  through  Entry  17  East  every  day,  speaking  \^ 
of  the  same  place,  says : 

"I  had  noticed  the  condition  of  the  entry  in  front  of  ' 
Murray's  room,  and  it  was  not  timbered.  •  •  ♦  We  had 
slate  down  there  in  front  of  Murray's  room  several  times. 
By  that,  I  mean  there  had  been  falls^ — that  is,  slips, — 
pieces  fell  out.  *  ♦  *  Before  I  left  there,  the  roof  was 
slippy  and  roUy,  but,  as  far  as  being  loose,  I  could  not  say ; 
but  it  did  not  look  very  good.  It  should  have  been  tim- 
bered. *  *  • ,  I  saw  the  piece  of  roof  up  over  the  switch 
points  which  went  into  Murray's  room.  It  was  a  piece  of 
slate  that  hung  down  alongside  the  road,  and  hung  over  the 
roadway;  and  if  that  was  loose,  it  was  liable  to  get  loose 
any  time;  but,  of  course,  if  it  was  solid,  it  was  all  right. 
If  it  got  loose,  it  was  apt  to  catch  somebody.  •  •  ♦ 
That  entry  should  have  been  timbered.  *  *  *  It  could 
have  been  timbered  before  I  left,  and  it  should  have  been 
timbered  a  week  or  two  before  I  left,  I  suppose-" 

That  this  showing  by  the  plaintiff  was  sufficient  to  take 
to  the  jury  the  question  of  defendant's  negligence  with  re 
spect  to  this  roof,  is  so  clear  as  to  render  argument  on  that 
i>oint  superfluous.  Defendant's  suggestion  that  the  negli- 
gence, if  any,  was  that  of  a  fellow  servant,  is  without  merit, 
for  the  obvious  reason  that  the  keeping  of  the  roof  in  rea- 
sonably safe  condition  was  a  magisterial  duty,  and  Grange, 
according  to  his  own  showing,  was,  in  this  respect,  a  vice 
principal.  It  is  further  argued  that,  even  if  this  be  true, 
it  appears  that  Grange  had  inspected  the  roof  that  mom-  ' 
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ing,  and  found  it  solid;  hence,  there  was  no  negligence. 
Buty  in  view  of  the  testimony  of  other  witnesses,  the  jury 
might  very  properly  find  that,  if  Orange  did  inspect  the 
place,  it  was  not  done  with  proper  care  or  attention. 

The  defendant  contends,  however, — ^and  there  is  evi- 
dence tending  to  show, — that,  a  short  time  before  this  ac- 
cident,, a  quantity  of  slate  had  fallen  or  had  been  taken 
down  at  this  same  point ;  and  it  is  argued  that  the  witness- 
es above  quoted  are  speSiking  of  the  condition  of  the  roof  be- 
fore that  change  or  i-epair  was  made.  But  no  such  inter- 
pretation can  be  placed  upon  the  testimony  of  several  of  the 
witnesses,  and  especially  that  of  Murray,  who  was  present 
and  helped  lift  the  rock  from  plaintiff's  body,  and  who  says, 
in  so  many  words,  that  the  overhanging  mass  whose  threa^t- 
ening  appearance  and  looseness  he  had  noticed,  and  of 
which  he  had  complained  to  the  timberman  and  company 
officers,  ^'was  the  same  piece  which  fell  on  Owens*"  If 
there  be  any  room  for  question  or  doubt  at  this  point,  its 
answer  depends  upon  the  veracity  of  the  witnesses  and  the 
weight  and  value  of  their  testimony ;  and  this  is  the  func- 
tion of  the  jury,  and  not  of  the  court. 

Nor  is  there  any  sound  basis  in  the  evidence  for  con 
tending,  as  a  matter  of  law,  that  plaintiff  is  chargeable  with 
contributory  negligence.    The  point  where  he  was  injured 

was  not  his  usual  place  of  work,  nor  was  ii 
2.  mbolxomcb:       the  place  of  the  timbering  in  constructing 

GontrlbutoTj 

negiimnM:  In-    which  he  was  to  act  as  helper  to  Grange, 
entry.  nor  in  a  place  where,  by  his  own  labor,  he 

was  creating  the  dangerous  conditions  of 
which  he  now  complains.  The  united  testimony  of  all  the 
witnesses  connected  with  the  mine  is  that  it  was  not  hi^ 
duly,  nor  was  he  expected  to  care  for  the  roof  of  the  entry 
at  that  place.  He  was  under  the  command  oi  the  timber- 
man,  whose  duty  it  was  to  make  daily  inspection  of  the 
entry,  and  plaintiff  was  entitled  to  place  at  teast  some  de- 
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gree  of  reliance  upon  the  aasLumption  that  such  duty  had 
been  performed. 

It  is  a  matter  of  common  knowledge^  as  is  illustrated  in 
nearly  every  mining  case  coming  before  the  courts  of  this 
state,  that  the  organization  and  duties  of  workmen  in  coal 

mines  are,  to  a  very  great  extent^  defined  by 

8.  mabtis  Am        customs  and  rules  which  are  the  outgrowth 

tiye  dutiM  of     of  loug  experience,  and  have  come  to  be  rec- 

miner  and  mine  ^       *^  ' 

owner.  ogulzed  and  obaerred  as  the  law  of  the  mine, 

by  both  miners  and  operators.  Among 
them^  none  is  better  established  than  that  which^  while  re- 
quiring the  nuner  to  prop  or  otherwise  protect  the  roof  of 
his  own  room  or  other  place  where,  by  his  own  excavation, 
he  is  removing  the  natural  support  of  Ihe  overlying  rock, 
imposes  upon  the  owner  or  operator  the  duty  to  make  rea- 
sonably safe  the  entries  by  which  communication  between 
the  shaft  and  the  various  rooips  is  maintained,  and  pas- 
sage is  afforded  for  miners  and  laborers  moving  from  place 
to  place,  in  discharge  of  the  tasks  assigned  to  them. 

Th^  witness  Orange,  who  is  by  no  means  hostile  toward 
the  defendant,  says  the  custom  was  for  the  company  to  take 
care  of  the  entry  to  a  point  about  IS  feet  from  the  face — a 
point  which,  in  this  instance,  would  be  considerably  to  the 
east  of  the  rock  fall  in  front  of  Boom  7 ;  and  that  miners, 
daymen,  and  drivers^  in  using  the  entry,  ^'would  rely  upon 
the  company's  having  taken  care  of  the  roof  of  the  entry. 
It  was  not  customary  for  miners  or  teamsters  or  the  like 
to  sound  the  roof  in  the  entry,  or  to  inspect  the  roof.  It 
was  the  custom  for  all  of  them  to  depend  upon  the  com- 
pany keeping  the  entries  safe.''  Speaking  of  the  time  and 
place  of  the  accident.  Grange  says : 

''Owens  had  no  pick,  that  I  saw,  and  he  did  not  stop 
and  sound  the  roof.  It  was  not  his  duty,  nor  was  it  neces- 
sary for  him  to  do  that." 
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Carejy  the  mine  foreman^  having  30  years'  experience 
in  Iowa  mines,  says: 

'^No  employee  about  the  mine,  other  than  the  timber- 
man,  had  anything  to  do  with  the  roofs  of  the  entries,  and 
the  timberman  would  go  through  the  entries  in  the  morn 
ing  and  inspect  the  roof;  later  on,  the  miners  would  go 
through  to  their  various  places  of  work.  And  they  have 
nothing  to  do  with  inspecting  or  looking  after  the  roof,  as 
they  pass  through  the  entries.  •  •  •  The  duties  of  de 
tecting  faults,  slips,  flaws,  and  dangerous  places  in  the 
roofs  of  entries  is  not  the  same  with  timbermen  and  their 
help.  It  was  Orange's  duty  to  look  after  that,  and  it  would 
not  be  any  of  ^e  business  or  duty  of  the  helper." 

There  is  other  testimony  to  the  same  effect,  but  enough 
has  been  recited  to  demonstrate  that  the  question  of  con- 
tributory negligence  was  also  one  for  the  jury;  and,  in  8<t 

far  as  the  trial  court's  ruling  is  based  upon 

4.  mastib  and       the  opposite  conclusion,  it  is  manifestly  er- 

sumption'  of       roneous.    What  we  have  here  said  upon  the 

risk:  unknown  ^ 

^*>>s^*  question  of  contributory  negligence  is  per- 

tinent, also,  to  the  defendant's  plea  of  as- 
sumed risk.  There  is  nothing  in  the  evidence  tending  to 
show  that  plaintiff  knew  of  the  defect  in  the  roof,  or  that, 
in  the  exercise  of  reasonable  care,  he  ought  to  have  known 
it.  The  plea  of  assumed  risk  is  an  aflBrmative  ddFense,  and 
the  burden  of  establishing  it  is  on  the  defendant. 

II.  The  other  inquiry,  whether  plaintiff  made  a  case 
for  the  jury  upon  his  plea  in  avoidance  of  the  release,  is  per- 
haps more  debatable,  though  the  proper  answer  is  hardly 

less  certain. 

*•  2SS^"Sdi2k«ii         ^"^^  ^  ^^®  Nwi7>  plaintiff  was  a  man 
^tMttenSlf"*      in  good  health,  a  miner  of  experience,  and 

was  earning  |2.56  per  day.  He  was  a  mar- 
ried man,  dependent  upon  the  earnings  of  his  daily  labor  for 
the  support  of  himself  and  family.    The  rock  which  fell  up- 
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on  him  was  about  8  feet  long^  and  from  1%  to  2^  feet  in 
thickness.  In  addition  to  the  external  bruises  and  injuries 
thus  resulting  to  him,  plaintiff  sustained  an  ^'impacted  frac- 
ture" of  the  "neck  of  the  left  femur/'  by  which  phrase,  as 
we  understand  it,  is  meant  that  the  head  of  the  thigh  or 
large  bone  of  the  leg  was  broken  off  near  the  hip  joint. 
A  large  blood  tumor  was  also  produced,  beneath  the  skin 
and  bruised  muscles.  "It  was,"  says  the  physician,  "a  deep- 
ly seated  injury  to  the  blood  vessels  in  the  small  of  the 
back.''  Except  by  what  the  experts  call  a  "fibrous  union/* 
the  broken  bone  has  never  healed  or  knitted,  and  plaintiff 
is  badly  and  permanently  crippled. 

The  physician  does  not  seem  to  have  discovered  the 
most  serious  injury,  the  breaking  of  the  thigh  at  or  near 
the  hip  socket,  or,  if  he  did  discover  it,  he  did  not  so  inform 
the  plaintiff,  nor  did  plaintiff  know  of  this  condition  until 
after  he  had  executed  the  release.  His  injury  had  rendered 
him  physically  helpless,  and  he  was  still  in  bed,  sufferidg 
much  pain,  when  the  settlement  was  made. 

There  is  much  of  doubt,  if  not  something  of  mystery, 
as  to  the  exact  relation  of  the  physician  to  the  parties.  It 
is  undisputed  that  Dr.  Cokenower  treated  the  plaintiff  until 
a  short  time  after  the  release  was  executed.  He  says  he 
was  called  into  the  case  by  telephone,  but  is  unable  to  say 
from  whom  the  call  came.  The  plaintiff  and  his  wife  say  he 
was  called  by  neither  of  them,  nor  at  their  request  or  di- 
rection; that  he  was  not,  at  that  time,  their  family  physi 
cian,  a  sick  member  of  their  family  being  at  that  time  under 
the  care  of  another  phj'sician.  Plaintiff  further  says  that. 
in  one  of  his  interviews  with  the  defendant's  claim  agent, 
the  latter,  speaking  of  the  physician,  said,  "Dr.  Cokenower 
does  our  doctoring."  The  claim  agent  and  the  physician 
were  together  at  the  hospital  where  plaintiff  was  first  taken 
for  treatment.  Whether  they  went  there  together  is  not 
stated,  but  it  does  appear  that  they  there  discussed  plain- 
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tiflPs  condition.  After  plaintiffs  return  to  his  home,  the 
claim  agent  and  physician  together  went  to  plaintiffs  home 
at  least  once,  and  the  physician  thinks  they  made  such  joint 
visit  twice.  So  far  as  shown,  the  physician  did  not,  in  any- 
thing said  by  him  to  the  plaintiff,  urge  or  advise  a  settle- 
ment, or  compromise  plaintiff's  claim  for  damages.  It  does 
appear,  however,  that,  on  such  occasion,  Woodbridge,  the 
agent,  sought  and  urged  a  settlement,  and,  while  this  was 
being  discussed,  the  doctor  waited  in  the  carriage  outside. 
Plaintiff's  evidence  is  to  the  ^ect  that,  in  thus  urging  a  set- 
tlement, Woodbridge,  after  quoting  the  alleged  opinion  of 
the  doctor  that  the  injury  was  temporary  only,  went  out  to 
the  carriage,  where  the  doctor  was  waiting  to  talk  with 
him  and  verify  the  statement  made  as  to  plaintiff's  condi- 
tion. Coming  back  to  the  sick  room,  Woodbridge  reported 
that  the  doctor  had  just  said  plaintiff  had  no  broken  bones 
and  no  very  serious  or  permanent  injuries.  Plaintiff  fur- 
ther testifies  that  Woodbridge  advised  him  not  to  go  to  an y 
lawyer  about  the  matter,  and  said  that  he  needed  no  lawyer, 
for  the  company  would  do  what  was  right  with  him;  that 
defendant  was  willing  to  pay  him  |75,  all  told,  but  he 
(Woodbridge)  would  assume  to  do  better  than  that,  and 
would  pay  him  |30,  and,  in  addition  thereto,  would  take 
care  of  plaintiff's  hospital  expenses  and  of  the  doctor's  fees. 

Concerning  the  latter  fees,  the  agent  told  plaintiff  that 
the  doctor  was  charging  |5.00  per  visit,  and  that,  for  the 
treatment  already  had,  and  the  few  visits  which  might  still 
be  necessary,  his  bill  would  be  nearly  |100.  He  further 
stated,  according  to  plaintiff,  that  he,  Woodbridge,  was 
himself  a  lawyer,  having  considerable  experience  in  that 
line;  that  he  had  looked  into  the  facts  in  this  case;  and 
that  plaintiff  had  no  cause  of  action ;  and  that,  if  plaintiff 
brought  suit,  the  company  would  refuse  to  treat  with  him 
at  all,  and  would  defeat  him  in  the  end. 

Plaintiff  further  says  that  he  was  impressed  with  the 
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friendly  attitude  of  Woodbridge,  who  promised  to  do  ev- 
erything in  his  power  to  help  him,  and  to  try  and  get  the 
company  to  pay  him  half  wages  while  disabled;  that  he  be- 
lieved and  relied  upon  Woodbridge's  statements,  and  that 
Dr.  Gokenower  had  said  what  Woodbridge  had  reported  him 
as  saying ;  and,  being  so  induced,  and  being  further  pressed 
and  influenced  by  his  necessitous  condition  and  the  needs 
of  his  family,  he  finally  consented  to  accept  the  settlement 
so  offered  him,  and  executed  the  paper  or  release  prepared 
and  presented  to  him  by  Woodbridge,  without  reading  it  or 
hearing  it  read. 

It  further  appears  that  plaintiff  has  been  a  miner  from 
boyhood,  having  very  little  education  and  little  business  ex- 
perience, supporting  himself  and  family  on  his  daily  earn- 
ings; that,  at  the  time  he  executed  the  release,  he  was  still 
suffering  much  pain,  and,  because  of  his  pain  and  weak  and 
nervous  condition,  he  was  unable  to  obtain  normal  sleep  or 
rest. 

Dr.  Cokenower,  as  a  witness  on  the  trial,  denies  that  lie 
told  Woodbridge  plaintiff  had  no  broken  bones  and  no  se- 
rious injuries,  or  that  he  would  be  able  to  return  to  work 
in  six  weeks,  or  that  he  was  Aarging  plaintiff  |5.00  a  trip 
for  his  services.  He  admits  that  he  said  to  Woodbridge,  at 
the  hospital,  that,  so  far  "as  the  blood  tumor  was  concerned. 
it  would  heal  in  about  six  weeks,  but  as  far  as  the  hip  waR 
concerned,  I  did  not  know.  ♦  ♦  ♦  i  never  at  anv  time 
told  Woodbridge  I  was  charging  Owens  |5.00  a  trip  from 
my  office  to  his  house.  I  charged  |2.00  per  trip.  During 
the  conversation  at  Owens'  house,  nothing  was  said  by  me 
about  Owens'  getting  back  and  at  his  work  in  six  weeks.  1 
did  not,  in  any  conversation  with  Woodbridge,  tell  him 
that,  in  substance.'' 

It  is  also  to  be  said  that  the  doctor  admits  that  defend- 
ant paid  for  his  services;  and,  on  the  other  hand,  it  is  to  be 
conceded  that  this  fact,  while  consistent  with  plaintiff's 

Vol,  188  Ia.-— 70 
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409) ;  and,  according  to  the  view  of  this  court,  the  cause 
had  been  submitted  to  the  jury  on  two  propositions  only: 
the  mental  incapacity  of  the  plaintiff,  and  the  alleged  mis- 
representation of  Woodbridge,  concerning  the  time  in 
which  plaintiff  might  reasonably  expect  to  recover  from  his 
injuries.  This  charge  to  the  jury  was  held  to  be  erroneous, 
first,  because  there  was  no  evidence  to  support  a  finding 
that  plaintiff  was  mentally  incapacitated — ^though  it  is 
there  added  that,  ^'had  the  jury  been  directed  to  consider 
plaintiff's  mental  condition  in  arriving  at  the  effect  which 
Woodbridge's  statement  as  to  the  time  when  he  might  ex- 
pect to  recover  had  upon  him,  there  might  be  some  ground 
for  sustaining  it."  The  other  fact  issue  which  the  trial 
court  had  left  in  the  case  was  said  to  be  ^^the  representa- 
tions as  to  the  time  within  which  plaintiff  would  recover,'' 
and  of  this,  a  majority  of  the  court  held  the  evidence  in- 
suflBcient 

The  reversal  upon  that  appeal  and  the  order  for  new 
trial  leave  all  these  questions  of  fact  an  open  field  for  in- 
vestigation; and,  as  we  have  already  said,  it  was  the  du;ty 
of  the  trial  court,  and,  upon  appeal,  becomes  the  duty  of 
this  court,  to  say  whether,  in  its  judgment,  the  evidence 
now  presented  should  have  been  submitted  to  the  jury. 

It  is  an  elementary  proposition  that  the  law  favors  set- 
tlements, fairly  obtained,  of  disputed  claims.  It  is  no  leas 
true  that  contracts  of  settlement  may  be  vitiated  by  fraud 
or  inequitable  advantage  by  either  party  thereto.  To  hold 
otherwise  is  to  offter  a  premium  for  the  encouragement  of 
fraud  and  inequitable  advantage,  which  it  is  the  true  mis- 
sion of  the  courts  to  prevent.  In  considering  a  claim  or  al- 
legation of  fraud  in  such  cases,  the  court  will  inquire,  not 
alone  into  alleged  false  or  deceitful  or  misleading  represen- 
tations, but  into  the  circumstances  attending  the  transac- 
tion, tending  to  show  whether  the  parties  were  dealing  at 
arm's  length,  and  upon  equal  footing.     This  is  especially 
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tnie  where  the  settlement  sought  to  be  impeached  is  one  be- 
tween an  employer  and  an  injured  employee,  made  at  a  time 
when  the  employee  is  still  suffering  from  his  injury,  and  it 
is  alleged  that  advantage  of  his  weakness,  physickl,  mental, 
or  both,  was  taken  by  the  employer,  to  obtain  from  him  a 
release  of  his  damages  upon  payment  of  a  grossly  inade- 
quate consideration.  The  reports  contain  the  history  of 
many  cases  in  which  the  circumstances  are  not  altogether 
unlike  the  one  at  bar,  in  which  the  claim  is  made  that  a 
servant  has  been  deceived  or  misled  by  the  employer  as  to 
the  nature  and  extent  of  his  injuries.  In  many  instances, 
releases  alleged  to  have  been  so  obtained  have  been  adjudged 
void,  while,  in  many  others,  the  evidence  of  fraud  has 
been  held  insufficient;  but  it  is  universally  held  that,  if  tli ' 
evidence  be  sufficient  to  justify  a  fair-minded  juror  in  the 
conclusion  that  the  servant  so  situated  was  imposed  upon 
or  deceived  by  the  act  of  the  employer,  or  of  those  repre- 
senting the  employer,  and  that,  but  for  such  imposition,  the 
release  would  not  have  been  executed,  then  the  court  cannot 
properly  direct  a  verdict  against  the  servant.  It  is  the  con 
tention  of  the  appellee  in  this  case  that  the  alleged  state- 
ments made  by  Woodbridge ,  to  plaintiff,  even  if  made  as 
claimed,  were  mere  expressions  of  his  opinion,  and  not  rep- 
resentations of  fact  on  which  plaintiff  was  justified  in 
placing  any  reliance. 

Without  deciding,  by  any  means,  that  expressions  of 
opinion  by  the  employer  or  its  agent  may  not,  in  some  cas- 
es, and  under  some  circumstances,  be  evidence  of  fraud  or 
fraudulent  purpose,  we  will  pass  without  further  considera- 
tion all  those  alleged  statements  by  Woodbridge  which  may 
fairly  be  said  to  be  a  mere  statement  of  his  private  opinion 
as  to  the  plaintiff's  injuries,  and  confine  our  attention  to 
those  which  may  not  be  thus  classified.  Among  the  things 
shown  in  the  plaintiff's  evidence  in  this  respect  is  to  ho 
found  the  following.:   that,  as  we  have  already  said,  when 
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Woodbridge  was  soliciting  plaintiff  for  the  release,  and  try 
ing  to  persuade  him  that  his  injury  was  not  serious  or  per- 
manent, he  went  out  to  the  carriage  to  see  the  doctor,  witli 
the  ostensible  purpose  of  ascertaining  the  doctor's  opinion 
in  the  matter,  and  then,  returning,  told  the  plaintiff  that 
the  doctor  said  plaintiff  had  ^^o  permanent  injuries,  no 
broken  bones,  and  that  he  would  be  able  to  return  to  work 
in  six  weeks."  He  is  also  alleged  to  have  reported  to  plain- 
tiff that  the  doctor  was  charging  him  for  treatment  |5.00 
per  trip,  and  that,  with  two  or  three  additional  trips  which 
would  probably  be  required,  his  bill  would  be  about  |10(). 
These  statements,  if  made,  cannot  be  said  to  be  an  expres- 
sion  of  the  personal  opinion  of  Woodbridge,  but  were  of 
matters  of  material  fact,  and  the  law  applicable  thereto  is 
found  clearly  stated  on  the  last  page  of  our  former  opinion 
(157  Iowa  412)  as  follows: 

"Woodbridge  was  not  a  doctor,  and  was  not  undertak- 
ing to  give  his  own  opinion,  but  was  attempting  to  repeat  a 
statement  said  to  have  been  made  to  him  by  plaintiff's  own 
physician;  and,  if  he  falsely  and  fraudulently  misrepre- 
sented what  the  doctor  said  to  him,  and  pljiintiff  believed 
his  statements  to  be  true,  and  acted  thereon,  this  would 
amount  to  such  a  fraud  as  would  nullify  the  receipt  and 
settlement.'' 

Now,  the  doctor,  as  a  witness,  distinctly  denies  having 
made  either  of  the  statements  so  attributed  to  him,  and  tes* 
tifies  that  his  mention  of  a  period  of  six  weeks  was  express- 
ly limited  to  the  period  required  for  the  healing  of  the 
blood  tumor.    He  says: 

"I  told  him  the  tissues  of  the  back,  the  haeniatoma 
(blood  tumor),  ought  to  heal  up  in  about  six  weeks,  with- 
out any  after  effects;  but,  so  far  as  the  hip  joint  was  con- 
cerned, I  did  not  know." 

This,  by  no  liberality  of  construction  can  be  made  the 
equivalent  of  a  statement  that  there  are  "no  broken  bones. 
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no  permanent  injury/'  and  that  plaintiff  would  be  "out  of 
bed  and  back  to  work  within  six  weeks;''  and,  upon  the 
rule  of  law  above  quoted  from  the  former  opinion,  and  su^- 
tained  by  numerous  authorities^  some  of  which  are  herein- 
after cited,  the  foregoing  testimony,  which  stands  undis- 
puted in  this  record,  quite  obviously  is  for  the  considera- 
tion of  the  jury. 

Quite  in  point  is  Haigh  v.  White  Way  Laundry  Co., 
164  Iowa  143,  a  recent  case  decided  by  this  court.  There, 
the  plaintiff,  while  in  defendant's  service,  sustained  a  severe 
injury  to  her  hand,  and  thereafter  defendant  obtained  from 
her  a  written  release  of  her  claim  for  damages,  at  a  small 
consideration.  Later,  she  brought  suit,  and  was  permitted 
to  avoid  the  settlement,  upon  a  showing  that  she  was  mis- 
led by  the  representations  of  the  employer  and  its  agents. 
These  representations  were  to  the  effect  that  her  hurt  was 
trifling;  that  the  tendons  of  her  hand  were  not  injured; 
and  that  she  would  soon  recover  therefrom,  and  be  as  well 
as  ever.  The  court,  stating  that  an  expression  of  an  hon- 
est opinion  could  not  constitute  a  fraud,  proceeds  to  say 
that,  while  the  expression  of  an  opinion  as  to  the  length  of 
time  required  for  plaintiff  to  recover  from  her  injuries  nec- 
essarily partakes  of  speculation,  and  an  ^'honest  opinion 
upon  that  subject  given  upon  that  matter  would  not  con- 
stitute fraud,"  yet  the  representation  that  the  injury  was 
trifling,  and  the  tendons  of  the  hand  were  not  injured,  were 
"substantive  facts,"  and  their  assertion,  as  an  inducement 
to  obtain  a  settlement,  had  direct  bearing  upon  and  rela- 
tion to  the  extent  of  the  defendant's  liability  to  the  plain- 
tiff. If  thiii  be  a  correct  proposition,  as  we  think  it  is,  it 
must  be  true  in  this  case  that  a  statement  to  the  plaintiff 
that  his  injury  had  resulted  in  no  broken  bones,  and  was 
not  of  a  permanent  character,  when,  in  truth,  he  had  sus- 
tained a  broken  thigh  or  hip,  one  of  the  most  serious  frac- 
tures which  the  human  frame  can  suffer,  were  representa- 
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tions  of  very  important  "substantive  facts/'  and  manifest- 
ly, if  believed  and  relied  upon  by  the  plaintiff,  they  misled 
him  to  his  serious  disadvantage.  Nor,  as  we  shall  soon  see, 
is  it  a  matter  of  decisive  importance  whether  such  statements 
were  made  with  intent  to  deceive,  or  were  made  in  entire 
good  faith,  in  the  belief  that  they  were  true,  if  it  further 
appears  that  they  were  rifled  upon,  and  did,  in  fact,  mis- 
lead the  plaintiff.  It  is  not  now  denied  that,  when  plain- 
tiff executed  the  release,  he  had,  in  fact,  received  the  aerions 
injury  we  have,  mentioned.  Nor  is  it  denied  that  this  fact 
was  wholly  unknown  to  him,  and,  if  known  by  the  physician 
or  by  the  defendant  or  its  claim  agent,  neither  had  revealed 
that  fact  to  the  injured  man.  For  present  pui^poses,  it 
may  be  conceded  that  this  condition  was  unknown  to  all 
parties,  and  that  they  in  good  faith  believed  that  the  inju- 
ries were  temporary  only.  In  such  case,  the  law  does  not 
leave  the  plaintiff  remediless.  The  question  as  to  the  effect 
of  a  mutual  mistake  in  such  cases  was  before  us  in  Red- 
dington  v.  Blue  d  Raftery,  168  Iowa  34.  There,  the  injured 
servant,  six  weeks  after  his  injury,  executed  a  written  re- 
lease of  his  claim  for  damages.  Later,  it  was  found  that  he 
had  sustained  an  injury  of  serious  character;  and  it  was 
held  that  the  release  could  be  avoided,  upon  showing  that 
the  settlement  was  arrived  at  and  agreed  to  upon  the  mis- 
taken belief  or  supposition  that  plaintiff's  injuries  were 
only  such  as  were  then  known.  So,  in  the  later  case  of 
Malloy  V,  Chicago  G.  W.  R.  Co,,  185  Iowa  346,  the  servant 
had  been  injured,  and,  after  some  treatment,  was  pronounced 
well,  and  fit  to  work,  and  a  settlement  was  had  and  I'e- 
lease  executed,  both  employer  and  employee  relying  on  the 
physician's  statement.  It  developed,  however,  that  the  em.- 
ployee  had  not  recovered,  and  was  unable  to  work.  In  hold- 
ing that  the  servant  could  avoid  the  release  given  by  him, 
on  the  ground  of  mistake,  we  quoted  approvingly  from 
Houston  d  T.  C.  R.  Co.  v.  Brov>n,  (Tex.)  69  S.  W.  651,  as 
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follows  (after  reference  to  a  physician's  statement  that  a 
broken  arm  had  knitted,  and  the  arm  would  be  all  right)  : 

''The  fact  that  the  statement  made  by  Stewart  was  not 
intentionally  false  does  not  affect  the  right  of  the  appellee 
to  have  the  release  set  aside,  if  he  was  misled  by  the  state- 
ment, and  executed  the  release  believing  the  statement  was 
true.  In  such  a  case,  innocent  misrepresentation  may  as 
well  be  the  basis  of  relief  as  where  such  statements  are  in- 
tentionally false.'' 

We  also  said  that: 

''Though  the  release  is  general,  covering  injuries  of  ev- 
ery kind  and  nature,  and  extending  until  doomsday,  in- 
quiry concerning  the  nature  of  the  consideration  and  for 
what  computed  was  permissible,  and,  as  we  think,  was  not 
precluded  by  the  terms  of  the  release.''  Malloy  v.  Chicago 
Q,  W,  R.  Co.,  185  Iowa  354. 

The  Haigh  case,  supra,  is  also  in  line  with  this  princi- 
ple. To  the  same  effect  is  McCarty  v.  Houston  A  T.  C.  R. 
Co.,  21  Tex.  Civ.  App.  568  (54  S.  W.  421). 

The  case  of  Jacohson  v.  Chicago,  M.  d  8t.  P.  R,  Co., 
132  Minn.  181  (156  N.  W.  251),  affords  another  pertinent 
illustration  of  the  principle.  Plaintiff,  a  passenger  on  de- 
fendant's railway,  was  injured  in  a  wreck,  and,  as  in  the 
present  case,  the  injuries  so  sustained  included  an  impact- 
ed fracture  of  the  thigh  and  dislocation  of  the  sacroiliac 
joint,  and,  as  in  this  case,  also,  this  feature  of  the  injury 
was  not  discovered  until  after  plaintiff  had  released  the 
company  on  payment  of  Ifl50.  In  securing  this  release, 
both  the  physician  and  the  claim  agent  told  plaintiff  that 
he  had  no  broken  bones,  and  that  he  was  suffering  only 
from  bruises  of  a  temporary  character.  In  ruling  that  a 
release  so  procured  may  be  set  aside,  whether  the  repre- 
sentations to  the  plaintiff  were  made  with  or  without 
fraudulent  intent,  the  court  says : 

"In  such  cases,  the  courts  grant  relief  either  upon  the 
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ground  of  fraud  in  law,  sometimes  spoken  of  as  constmctiTe 
fraud,  or  mutual  mistake.  It  is  not  material  whether  it  be 
termed  fraud  in  law  or  mistake." 

In  support  of  its  conclusion  it  cites  our  own  case  of 
Haigh  v.  White  Way  Lmmdry  Co.,  supra. 

In  Marple  v.  Mirmeapolis  d  8t.  L.  R.  Co.,  115  Minn.  262 
(132  N.  W.  333),  the  same  court  had  to  deal  with  another 
case,  quite  analogous  to  the  one  at  bar,  in  that  the' fraud 
and  misi-epresentation  charged  were  in  reporting  to  plain- 
tiff that  his  physician  said  he  would  be  well,  and  able  to  go 
to  work  in  three  weeks,  and  there  was  testimony  tending 
to  show  that  such  representation  was  untrue,  and  that 
plaintiff,  relying  thereon,  was  misled.  This  was  held  to  be 
sufficient  ground  for  impeaching  the  settlement.  The  same 
ruling  was  had  in  the  similar  case  of  Peterson  v.  Chicago, 
M.  &  St.  P.  R.  Co,,  38  Minn.  511 ;  also  in  Fleming  v.  Brook- 
lyn Heights  R.  Co.,  95  App.  Div.  110  (88  N.  Y.  Supp.  732). 

Again,  in  passing  upon  the  question  whether  a  release 

m 

may  be  disregarded  as  having  been  procured  by  fraud  or 
mistake  or  inequitable  advantage,  it  is*  well  settled  that 

evidence  is  admissible  tending  to  show  that 

^'  dence^*piy-*^"    ^^®  Settlement  was  obtained  when  the  party 

uf  w^^tton."'    seeking  to  avoid  it  was  still  suffering  from 

his  injury,  was  sick  or  distressed,  or  un- 
nerved and  unfit  to  cope  with  the  other  party,  or  to  proper- 
ly apprehend  and  protect  his  legal  rights. 

Referring  to  this  subject  on  the  former  appeal,  we 
said  that,  where  such  settlements  are  made  with  injured 
and  necessitous  persons  who  have  not  had  the  aid  of  conn-' 
sel,  they  should  be  closely  scrutinized. 

In  Mensforth  r.  Chicago  Brass  Co.,  142  Wis.  546,  the 
plaintiff  had  been  in  the  hospital  10  days  or  more  when  a 
release  was  obtained  from  him  upon  payment  of  flOO.  In 
reversing  the  ruling  of  the  trial  court  directing  a  verdict 
for  defendant,  it  is  mentioned  as  an  important  circnm- 
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stance  that  plaintiff  was,  at  the  time,  still  ^^suffering  paiOi 
and  was  unable  to  sit  up,  and  not  in  condition  to  carefully 
consider  his  rights  in  the  matter ;"  and,  after  reciting  other 
features  of  the  case,  the  opinion  quotes  approvingly  from 
Atchison,  T.  d  8.  F,  R.  Co.  v.  Cunmnghain,  59  Kan.  722,  as 
follows : 

'^here  such  unseemly  haste  is  made  in  obtaining  set- 
tlements with  parties  who  have  sustained  such  serious  in- 
juries, and  where  the  amount  paid  is  so  trifling  and  utterly 
disproportionate  to. any  just  compensation,  it  seems  like 
wasting  time  to  nicely  discuss  questions  of  evidence  bearing 
on  plaintiff's  capacity  to  transact  business." 

See,  also,  McLean  v.  Equitable  Life  Assur.  8oc.,  100 
Ind.  127,  and  Btone  v.  Chicago  d  W.  M.  R.  Co.,  66  Mich.  76 
(88N.  W.  24). 

So,  too,  in  flatt  v.  American  Cement  Plaster  Co.,  169 
Iowa  330,  where  a  release  by  an  injured  employee  was  set 
aside,  this  court  held  it  not  error  for  the  court  to  expressly 
instruct  the  jurors  that,  in  determining  whether  plaintiff 
fully  comprehended  the  nature  and  effect  of  the  instrument, 
they  could  consider  the  evidence  tending  to  show  that  he 
was  lying  in  bed,  prostrated,  and  distracted  by  the  pain 
which  came  to  him  from  the  injury  he  had  received. 

The  rule  to  be  deduced  from  the  precedents  is  not  that, 
in  order  to  justify  an  avoidance  of  a  release,  it  must  be  es- 
tablished that  he  was,  at  the  time,  a  mental  incompetent. 
It  is  suflBcient  if  it  appears  that,  by  reason  of  bodily  injury 
or  infirmity,  or  mental  distraction  occasioned  thereby,  he 
is,  to  use  the  language  of  the  Wisconsin  court,  supra,  un- 
able to  "carefully  consider  his  rights  in  the  matter,"  and  if 
it  further  appears  that  advantage  was  taken  of  that  con- 
dition by  the  other  party,  to  obtain  a  settlement  for  a  very 
inadequate  consideration.    Inadequacy  alone,  if  so  great  as 

to  shock  the  conscience,  has  been  held  eiiough  to  require 
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that  the  release  be  avoided.    Rti»sell  v.  Dayton  Goal  d  Iron 
Co.,  109  Tenn.  43  (70  S.  W.  1). 

There  is  still  another  feature  of  this  case  which  should 
not  be  overlooked.  We  have  already  noted  that,  by  the  rul- 
ing of  the  court  below  on  the  first  trial,  the  evidence  of 

Woodbridge's  statement  to  plaintiff  that  be 

8.  btiobncb:  was  a  lawyer,  experienced  in  such  cases, 

den^^finabinty    had  looked  into  the  facts  of  this  case,  and 

to*  maintain  ac- 
tion, found  that  the  defendant  was  in  no  manner 

liable,  was  taken  from  the  consideration 
of  the  jury,  the  theory  of  the  court  being,  as  we  assume, 
that  these  matters  were  mere  expressions  of  Woodbridge's 
personal  opinion,  on  which  plaintiff  relied  at  his  peril. 
The  verdict  and  judgment  on  that  trial  having  been  for 
the  plaintiff,  the  appeal  taken  therefrom  by  defendant  did 
not  involve  this  ruling,  and  it  was,  therefore,  not  in  any 
way  discussed  in  reversing  that  judgment;  but,  in  view  of 
the  necessity  of  a  new  trial,  and  of  the  fact  that  this  ques- 
tion remains  in  the  case,  where  it  must  have  the  attention 
of  the  court  or  jury,  or  both,  we  think  it  proper  to  speak 
of  it. 

We  have  already  said  that  mere  expressions  of  opinion, 
honestly  entertained,  do  not  amount  to  fraud;  but  tibe 
statement  of  a  fact  must  be  construed  as  such,  even  though 
it  partakes  in  some  degree  of  the  nature  of  an  opinion.  The 
physician  who  says  that  his  patient  is  or  is  not  aflSicted 
with  tuberculosis  or  with  typhoid  fever  asserts  a  fact,  and 
not  a  mere  speculative  opinion,  and  the  lawyer  who  informs 
his  client  that  a  given  act  constitutes  a  public  offense  states 
an  alleged  fact,  even  though  his  statement  is  based  upon  his 
opinion  as  to  the  effect  of  a  statute.  Even  the  same  lan- 
guage which,  under  some  circumstances,  would  clearly  be 
classed  as  an  opinion  merely,  may,  under  other  conditions, 
be  substantive  statements,  on  which,  if  the  hearer  rely  to 
his  injury,  a  right  of  action  may  be  based. 
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In  this  case,  if  the  witnesses  speak  truthfully,  Wood- 
bridge  dissuaded  the  plaintiff  and  wife  from  seeking  inde- 
pendent counsel,  telling  them  it  was  an  unnecessary  expense^ 
and  invited  them  to  depend  upon  him  and  the  defendant, 
and  assured  them  that  he  spoke  as  a  lawyer  of  experience, 
who  know  the  situation,  and  that  thev  were  without  anr 
remedy  at  law.  Possibly,  a  more  experienced  or  more  wary 
man,  under  less  handicap  from  his  injuries  and  necessi- 
ties, would  hot  have  been  content  to  accept  advice  so  given ; 
but  there  is  no  principle  of  law  which  says  that,  if  plain- 
tiff did  accept  it  and  act  upon  it,  he  did  so  at  his  peril. 
Sanford  v.  Royal  Ins.  Go.,  11  Wash.  653  (40  Pac.  609,  614) ; 
also.  Hidden  v.  Exeter,  H.  d  A.  8,  R,  Co.,  72  N.  H.  422  (57 
Atl.  833) ; '  Indiana  D.  d  W.  R.  Go.  v.  FmcHer,  201  111.  162 
(66  N.  E.  394)  ;  Kansas  City.  M.  d  B.  R.  Co.  v.  Chiles, 
(Miss.)  38  So.  498.  Woodbridge,  in  these  statements,  was 
not  giving  vent  to  a  mere  opinion ;  he  was  stating  facts  or 
matters  which  he  desired  plaintiff  to  accept  and  act  upon 
as  facts,  and,  for  all  we  need  say,  statements  which  he  hon- 
estly believed  true.  Having  thus  invited  and  obtained  the 
confidence  of  the  plaintiff,  the  defendant,  in  whose  interest 
this  was  done,  if  it  was^done,  and  for  whom  he  thus  ob- 
tained release  from  a  liability  for  which  (if  the  plaintiff  be 
otherwise  found  entitled  to  recover),  the  sum  paid  is  a 
ridiculously  inadequate  consideration,  cannot  be  permit 
ted  to  retain  the  benefit  of  such  release,  on  the  plea  that 
plaintiff  yielded  to  such  inducement  at  his  own  risk. 
What  we  here  say  is  not  to  be  construed  as  a  denial  or 
modification  of  the  rule  approved  by  us  in  Hmigh  v.  White 
'WoAf  Lwundry  Co.,  supra,  and  Seymour  t\  Chicago  d  N.  W. 

R.  Co.,  181  Iowa  218,  that  the  mere  litate- 

^'  Sn'^^^JiSence:*""  °^®°*  ^^  ^^  houest  Opinion,  as  distinguished 
ftwudttient  pur.    ^^^  ^^  assertion  of  fact,  will  not  amount 

to  fraud,  even  though  such  opinion  be  incor- 
rect.   It  is  only  when  the  statements  become,  in  legal  effect, 
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representations  of  fact,  or  the  expression  of  opinion  is  in- 
sincere, and  made  with  ulterior  purpose,  to  deceive  or  mis- 
lead the  injured  person,  that  they  may  be  treated  as  fraud- 
ulent. Whether  such  is  their  quality  and  character  in  any 
given  case  cannot  often  be  determined  as  a  matter  of  law ; 
but  the  answer  to  that  inquiry,  ordinarily  at  least,  is  to  be 
deduced,  not  alone  from  the  words  employed,  but  also  from 
the  circumstances  attending  and  characterizing  their  use; 
and  this,  under  all  ordinary  circumstances,  is  a  Jury  ques- 
tion. 

We  have  held,  as  is  illustrated  in  the  cases  cited,  supra, 
that  the  assurance  by  the  employer  and  by  the  surgeon  that 
the  injured  person  has  recovered  from  his  hurt,  and  is  in 
physical  condition  to  resume  work,  is  a  representation  of 
fact,  though  having  its  foundation  in  opinion,  and  that  a 
settlement  obtained  upon  such  representation  will  be  inval- 
idated, if  it  late^  appear  that  such  assurance  was  false  or 
mistaken.  The  justice  and  propriety  of  this  rule  is  too  ap- 
parent to  require  ar|^ment. 

The  principle  was  applied  by  us  in  Rmien  v.  Pruden- 
iial  Ins,  Go,,  129  Iowa  725,  where  the  defendant,  by  its 
agent,  denied  liability  on  an  insurance  policy,  because  of 
an  alleged  forfeiture,  and  obtained  a  release  upon  payment 
of  a  mere  fraction  of  the  insurance.  The  agent's  statement 
to  Mrs.  Rauen  that  she  had  no  cause  of  action,  and  that  the 
company  had  a  perfect  defense,  though,  on  the  theory  of  ap- 
pellant in  this  case,  a  statement  of  his  legal  opinion,  was, 
nevertheless,  a  representation  of  an  alleged  existing  fact, 
sufficient  to  avoid  a  release  so  procured.  The  same  rule 
was  applied  by  the  New  York  Court  in  a  simUar  case. 
Berry  v,  American  Cent.  Ins,  Co,,  132  N.  Y.  49.  In  the  lat- 
ter case,  the  court  says : 

^^he  defendant  must  be  presumed  to  have  known  that 
it  was  liable  for  the  whole  loss,  and,  by  falsely  representing 
that,  under  the  law  applicable  to  the  case,  the  policy  was 
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Toid,  when,  in  fact,  it  was  valid,  it  induced  the  plaintiff  to 
rely  upon  "the  superior  knowledge  that  it  x>os8essed  upon 
the  subject,  and  to  surrender  to  it  his  claim.  This  clearly 
constituted  fraud,  and  there  would  be  manifest  injnstico 
in  upholding  a  settlement  under  such  circumstances." 

See,  also,  Nelson  v,  Chicago  d  N.  W.  R.  Co.,  Ill  Mijin. 
193  (126  N.  W.  902) ;  Kelly  r.  Chicago,  R.  L  d  P.  R.  Co.,  188 
Iowa  278. 

It  is  true,  of  course,  that,  if  an  injured  person,  asserting 
a  right  to  damages,  acting  freely,  and  without  being  in  any 
manner  deceived  or  misled  by  the  other  party,  sees  fit  to 
compromise  or  surrender  his  claim  for  a  small  considera- 
tion, he  will  not,  after  executing  a  release,  be  i)ermitted  tq 
avoid  its  effect,  simply  because,  on  later  reflection,  he  re- 
pents his  action.  It  is  only  where  such  release  has  been 
procured  by  fraud  or  by  mistake,  or  under  circumstances 
showing  such  superior  advantage  on  the  part  of  the  releasee 
as  taints  \he  transaction  with  constructive  fraud,  that  the 
settlement  will  be  treated  as  void.  When,  however,  there  is 
any  evidence  fairly  tending  to  show  that  it  ought  to^be 
avoided  on  any  of  these  grounds,  or  to  justify  such  finding 
by  a  jury,  the  question  so  presented  is  fpr  the  jury ;  and 
this,  we  are  convinced,  is  the  nature  of  the  case  presented 
by  the  record.  Such  being  our  conclusion,  it  follows  that 
the  judgment  of  the  trial  court  must  be  reversed,  and  cause* 
remanded  for  a  new  trial. — Reversed. 

Ladd,  G.  J.,  Evans,  Oaynor,  Prbbton,  Salxngu^  and 
Stevens,  JJ.,  concur. 


A.  M.  Primrose^  Appellant,  v.  James  Primrose  et  al.,  Ap- 

pellees* 

TBU8T8:     Bvidence — ^Xnsnfflciency.     Evidence   held   InBufflcient   to 
establish  a  trust  in  real  property. 
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Appeal  from  Benton  District  Court. — ^B.   P.   CuMMiNOSy 

Judge. 

April  13,  1920. 

Action  in  equity  to  establish  a  trust  in  real  estate  and 
for  an  accounting.  The  facts  are  fully  stated  in  the  opinion. 
The  court  below  dismissed  plaintiff's  petition,  and  he  ap- 
peals.— Affirmed. 

B.  L.  Wick  and  L.  M.  Kratz,  for  appellant. 

Nichols  d  Nichols,  for  appellees. 

Stdvbns,  J. — Plaintiff  and  defendants,  JameS;  Adam, 
William,  and  John  Primrose,  are  brothers,  and  the  sons  of 
John  and  Julia  Primrose,  deceased.  John  Primrose,  Sr., 
died  testate,  April  27,  1907,  in  Linn  County,  and  Julia 
Primrose,  in  April,  1916.  By  his  will,  John  Primrose  be- 
queathed to  Julia  Primrose,  in  lieu  of  her  distributive 
share,  the  rents  and  profits  from  his  farm,  which  consisted 
of  374  acres  in  Linn  County,  so  long  as  she  should  live,  and 
to  each  of  his  four  daughters,  {3,000,  absolutely  or  in  trust, 
payable  after  the  death  of  Julia,  and  the  remainder  to  his 
five  sons,  share  and  share  alike,  providing,  however,  that 
the  share  of  John  Primrose,  Jr.,  should  be  held  in  trust 
by  his  brother  Janie»,  for  a  time,  and  upon  conditions 
named. 

In  addition  to  the  farm,  deceased,  at  the  time  of  his 
death,  owned  a  residence  property  in  Cedar  Rapids.  Some 
time  after  the  death  of  their  father,  Adam  Primrose  became 
indebted  to  the  estate  upon  a  note  in  the  sum  of  $800,  Wil- 
liam Primrose  upon  a  note  of  $600,  and  plaintiff  upon  a 
note  of  $3,400,  payment  of  which  was  secured  by  a  mort-  J 

gage  upon  his  interest  in  the  estate.  In  the  fall  of  1914, 
plaintiff  became  involved  in  financial  diflScultiefi,  and  went 
into  voluntary  bankruptcy,  listing  among  his  assets  his  in- 
terest in  his  father's  estate.    On  July  28,  1915,  the  trustee 
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in  bankruptcy  conveyed  plaintiff's  interest  in  all  of  the  real 
estate  to  defendants,  for  a  consideration  of  f 2,800,  which 
was  borrowed  by  them  from  a  local  bank,  upon  individual 
note.  Plaintiff  alleged  in  his  petition  that,  prior  to  the  exe- 
cution of  the  trustee's  deed,  he  entered  into  an  oral  contract 
with  the  defendants,  by  the  terms  of  which  it  was  mutually 
agreed  that  the  farm  and  city  property  should  be  appraised ; 
that  defendants  would  take  same  at  the  appraised  val- 
ue, and  convey  the  Cedar  Rapids  property  to  plaintiff  at 
its  appraised  value,  charge  him  with  the  amount  of  his  in- 
debtedness due  to  the  estate,  including  his  share  of  the 
amount  to  be  paid  to  the  four  sisters,  and  the  $2,800  paid 
to  the  trustee  in  bankruptcy,  and  pay  him  the  difference 
between  one  fifth  of  such  appraised  value  and  the  aggregate 
amount  of  the  above  sums,  with  interest.  He  alleges  that 
there  is  due  him  under  said  arrangement  the  sum  of  $1,870.- 
31.  By  an  amendment  to  his  petition,  he  alleges  further  that 
tlie  interest  acquired  by  the  defendants  by  the  trustee's  deed 
was,  by  said  oral  agreement,  to  be  held  by  them  in  trust  for 
him  until  the  death  of  Julia  Primrose;  when  division  and 
distribution  should  be  made,  as  alleged;  that  defendants 
partially  carried  out  said  agreement,  by  conveying  the  resi 
dence  to  him,  and  by  the  payment  of  |250  by  James  Prim- 
rose, who  was  the  executor  of  the  estate.  Plaintiff  further 
alleged  in  said  amendment  that  the  defendants  subsequent- 
ly divided  the  farm,  each  of  the  remaining  brothers  paying 
to  James  his  share  of  the  amount  due  plaintiff,  who  retains 
and  refuses  to  pay  same  to  plaintiff. 

The  defendants,  in  answer,  admit  numerous  allegations 
of  plaintiff's  petition,  but  deny  the  alleged  oral  agreement, 
and  that  they  obligated  themselves  in  any  way  to  pay  plain- 
tiff anything. 

In  addition  to  the  denial  contained  in  their  answer, 
appellees  contend  that,  if  the  alleged  contract  is  established 
by    the    evidence,    it    is    unenforcible,    for    the    following 

Vol.  188  Ia.— 71 
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reasons:  (a)  That  it  was  without  (M>nBideration ;  (b)  that 
it  is  within  the  statute  of  frauds;  and  (c)  that  it  attempts 
to  create  an  express,  oral  trust  in  real  estate,  and  thetefore 
contravenes  the  provisions  of  Section  2918  of  the  Code.  AIT 
of  the  parties  to  this  action  were  witnesses,  and  testified 
fully  concerning  the  transactions  between  them.  The  exe- 
cution  of  a  deed  conveying  the  residence  in  Cedar  Rapids  to 
plaintiff,  and  the  delivery  of  a  check  for  $250  by  the  defend- 
ant James  Primrose  to  plaintiff,  are  admitted.  These  trans- 
actions were  had  subsequent  to  the  execution  of  tiie  trus- 
tee's deed. 

According  to  the  testimony  of  plaintiff!,  he  went  to  his 
brother  James,  some  time  after  the  bankruptcy  proceed- 
ings were  instituted,  and  told  him  of  his  trouble,  and  said 
that  ^^there  was  a  chance  to  get  my  share  of  the  estate, — that 
is,  buy  it  from  the  creditors,— and  he  said  he  did  not  like  to 
mix  in  with  it,  and,  of  course,  it  was  placed  where,  if  they 
didn't,  somebody  else  would;''  that  he  and  James  then 
went  to  see  John,  who  said  he  would  have  nothing  to  do 
with  the  matter,  unless  it  would  be  of  some  good  to  plain- 
tiff; that  he  would  do  anything  he  could  for  him;  that  he 
then  went  to  see  William  and  Adam,  who  made  substantial- 
ly the  same  statements  as  the  other  defendants.  Testifying 
further  as  to  these  conversations,  plaintiff,  referring  to  the 
land,  said: 

<1  mentioned  that  it  ought  to  be  kept  in  the  family, 
— that  we  should  not  allow  strangers  to  get  it;  and  they 
thought  that  it  was  a  good  idea,  too,  if  it  would  not  lose 
any  money  in  it." 

Plaintiff  also  testified  to  a  later  conversation  with  the 
defendants  Adam,  William,  and  John  Primrose,  during 
which  John  asked  him  why  he  did  not  come  in  with  them,  so 
as  to  share  in  his  father's  estate ;  that  thciy  requested  him 
to  get  the  money,  and  pay  what  he  was  owing  the  eBtate,  his 
share  of  the  $12,000  to  be  paid  to  his  sisters,  and  the  $2,800 
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paid  th«  trustee  in  bankruptcy,  and  told  him  that,  if  he 
would  do  so,  he  could  come  in  and  share  the  property  with 
them,  according  to  the  terms  of  the  will.  All  of  the  de- 
fendants denied  that  they  at  any  time  agreed  to  pay  plain- 
tiff the  difference  between  the  amounts  owed  by  him,  includ- 
ing the  purchase  price  of  his  interest  in  the  estate,  and  one 
fifth  of  the  appraised  value  thereof.  They  all  admit,  how- 
ever, that  they  expressed  a  willingness  for  plaintiff  to  have 
the  portion  of  the  estate  left  him  by  his  father,  upon  condi- 
tion that  he  pay  the  sums  mentioned. 

Plaintiff  admitted  that  he  endeavored  to  borrow  the 
money  for  that  purpose,  but  did  not  succeed.  The  record 
does  not  sustain  the  alleged  oral  contract.  The  construc- 
tion most  favorable  to  plaintiff  that  can  be  placed  upon  the 
several  conversations  and  transactions  of  the  parties  is  that 
defendants  expressed  a  willingness,  and  offered  to  permit 
plaifitiff,  upon  the  payment  of  the  several  sums  above  men- 
tioned, to  share  equally  with  them  in  the  division  and  dis 
tribution  of  the  estate.  He  does  not  claim  to  have  paid  any 
part  of  the  amount  due  the  estate  or  his  brothers. 

At  the  request  of  defendants,  the  farm  was  appraised 
by  three  men,  whose  appraisement  was  taken  as  the  basis 
upon  which  the  division  thereof  was  made  between  them, 
each  taking  a  portion  of  the  land,  and  paying  in  cash  such 
sum  as  was  necessary  to  equalize  differences.  The  claims  of 
plaintiff'  were  not  taken  into  consideration  in  the  division. 
Counsel  for  appellant,  in  argument,  rely  upon  the  convey- 
ance of  the  residence  in  Cedar  Rapids,  and  the  payment  of 
|250  by  James,  as  strong  circumstances  tending  to  corrobo- 
rate the  allied  oral  agreement ;  but,  as  already  stated,  the 
evidence  not  only  fails  to  establish  the  alleged  agreement, 
but  these  transactions  are  fully  and  consistently  explained 
by  defendants.  Concerning  these  matters,  James  Primrose 
testified : 

^'My  explanation  of  the  9250  sent  to  Allie  is  as  follows: 


/ 
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I  was  down  in  Cedar  Rapids,  and  stayed  all  night  with  Al- 
lie;  and  while  I  was  there,  we  got  to  talking  about  running 
all  over  Cedar  Rapids,  hunting  a  house  to  rent,  and  he 
could  not  find  anything  less  than  f 30  or  f 35  a  month.  He 
said,  'What  are  you  going  to  do  with  the  house  here?'  T 
says,  'I  don't  know,  we  will  either  sell  it  or  rent  it.'  I  says, 
'Would  you  take  the  house  and  lot,  instead  of  the  little 
share  that  is  coming  to  you,  and  leave  that  to  the  boys?' 
And  he  says,  'Yes.'  And  I  says,  'All  right,  I  will  see  the 
boys,  and,  if  they  consent  to  turn  the  house  and  lot  over 
to  you,  and  you  can  have  the  house  to  live  in,  and  you  won't 
have  to  run  all  over  Cedar  Rapids  hunting  a  house  to  rent.' 
And  I  asked  my  brothers,  while  we  were  settling  up  the 
last  time,  and  they  agreed  to  sign  it  over  to  him,  so  he 
woutd  have  a  home  to  live  in,  without*  renting.  Again,  I 
say,  I  asked  him  if  he^would  take  the  cash  money,  after  fig- 
uring out  his  note  and  other  things  coming  out,  or  if  he 
would  take  the  house  and  lot,  instead  of  this  carii  money, 
and  he  says,  Tes.'  By  this  cash  money,  I  referred  to  an  in- 
terest in  the  notes,  one  for  |600  and  one  for  fSOO,  and  I  ask- 
ed him  whether  he  would  take  the  homestead,  and  give  up 
his  interest  in  these  notes,  and  he  said,  Tes,'  he  would.  I 
did  not  have  any  talk  with  him  to  the  effect,  and  nothing 
was  said  about  his  taking  the  homestead  and  the  other  boys 
payi^ng  in  any  interest  in  the  farm,  and  there  was  no  such 
talk  as  that.  I  don't  know  exactly  when  this  talk  occurred, 
but  we  had  the  last  settlement,  and  T  reported  to  the  boys 
about  the  talk  I  had  with  him' taking  the  homestead  and 
giving  up  his  interest  in  the  personal  property,  and  the 
boys  agreed  in  the  same  way.  There  was  never  a  word  men- 
tioned in  my  presence  between  me  and  the  brothers,  aside 
from  Allen,  to  the  effect  that  he  was  to  have  any  interest  in 
the  farm,  and  take  the  homestead  also  for  his  interest  in 
the  farm.  There  never  was  any  talk  between  me  and  Allen 
al>out  him  coming  back  in  the  same  condition  with  refer- 


Apr.  1920]  Primrose  v.  Primrobb.  1125 

ence  to  his  father's  estate  after  his  discharge  in  bankruptcy 
as  he  was  before.'' 

It  is  apparent,  from  the  testimony  of  this  witness,  that 
he  either  assumed  that  the  notes  of  defendants  Will,  Adam, 
and  plaintiff,  disregarding  interest,  which  amounted  to 
94,700,  were,  in  fact,  paid,  or  that  plaintiff  should  be  paid 
one  fifth  of  the  amount  thereof,  upon  the  theory  that  he  had 
lost  his  interest  in  the  land.  As  already  stated,  the  f  3,400 
note  was  not,  however,  paid,  and  the  rest  of  the  defendants 
refused  to  pay  plaintiff  anything,  contending  that  whatever 
interest  he  had  in  the  notes  of  Will  and  Adam  was  more 
than  offset  by  the  residence  property  which  they  had  vol- 
untarily given  hinr.  There  is  no  pretense  that  James  was 
authorized  to  represent  his  codefendants  in  the  transaction 
referred  to  above,  but  merely  a  statement  that,  upon  hi^ 
suggesting  the  matter  to  them,  they  expressed  a  willingness 
to,  and  did,  make  the  conveyance. 

While  plaintiff's  version  of  the  conversation  referred 
to  in  the  testimony  of  Jkmes,  quoted  above,  does  not  entire- 
ly harmonize  therewith  in  some  particulars,  it  is,  on  the 
whole,  not  more  favorable  to  him. 

Appellant  has  apparently  proceeded  on  the  theory  that 
the  value  of  defendant's  interest  in  the  estate  would  be  the 
same  if  they  paid  him  the  amount  claimed  as  it  would  have 
been  had  he  paid  the  amount  due  them  and  the  estate,  and 
received  his  share  in  kind.  As  a  mathematical  proposition, 
this  may  be  true,  but  there  is  nothing  in  the  evidence  from 
which  an  agreement  binding  the  4®fendants  to  carry  out 
such  an  arrangement  may  be  inferred. 

No  evidence  whatever  was  offered  to  support  the  allega- 
tions of  plaintiff's  petition  that,  in  the  division  of  the  prop- 
erty, a  sum  of  money  was  paid  to  and  held  by  the  de(endant 
James  Primrose  for  plaintiff. 

So  far,  we  have  given  no  consideration  to  the  legal 
questions  raised  by  counsel  for  appellant.    As  plaintiff  has 
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failed  to  prove  the  oral  contract  alleged,  it  is  unnecessary 
to  do  so,  and  we  thei-efore  express  no  opinion  as  to  whether 
the  alleged  oral  contract,  if  establiished  by  the  evidence, 
would  be  enforcible.  It  follows  that  the  judgment  and'de- 
cvee  of  the  court  below,  dismissing  plaintiff's  petition,  must 
be  and  is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Bertie  Sbcor,  Administrator,  et  al.,  Appellants,  v.  James  E. 

SivER  et  al.,  Appellees. 

WITNESSBfi^:      Oompetency—- Iiwufllcient   Objeotlon.     An   objection 

1  to  the  competency  of  a  witness  must  specifically*  state  the 
facta  which  work  Incompetency.  An  objection  which  simply 
asserts  that  a  witness  is  "incompetent  and  unqualified'*  is  quite 
insufficient  to  raise  any  question  of  competency. 

WITKESSES:     Transactions  with  Deceased — ^Insoiftcient  Objections. 

2  An  interested  witness  may,  in  an  action  for  damages  for  fraud- 
ulent representations,  testify  against  the  administrator  of  a 
deceased : 

1.  As  to  the  description,  quality,  and  value  of  the  several 
tracts  of  land  which  passed  in  the  deal. 

2.  As  to  his  reliance  on  the  representations. 

3.  As  to  the  condition  in  which  he  found  the  property  which 
was  received  from  the  deceased. 

WITNESSES:     Transactions  with  Deceased-^Insuflloient  Objection. 

3  An  objection  that  a  witness  is  incompetent  to  testify  to  a  per- 
sonal transaction  with  a  deceased  does  not  necessarily  raise 
the  point  that  he  is  incompetent  to  testify  to  a  personal  com- 
munication  with  deceased. 

Ladd,  Salingeb,  and  Stbtens,  JJ.,  dissent  on  the  present  rec- 
ord. 

APPEAL  Ajn)  EBBOB:    Beview— Betaxatiou  of  Costs.    Costs  taxed 

4  to  a  defeated  administrator  in  his  official  capacity  will  not 
be  retaxed,  on  appeal,  to  the  administrator  in  his  individual 
capacity,  on  the  mere  claim  that  the  administrator  brought  the 
action  offlciously,  and  not  under  authority  of  court. 
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AppeaJ  from  Linn  Dldtf^et  Court, — John  T.  Moffit,  Judge. 

March  15,  1917. 

Opixiox  Modifiep  on  Rehearing,  ArRii.  13,  1920. 

Action  to  recover  upon  ii  foreign  jiid|?iiieiit,  entered 
against  the  defendants  James  E.  Siver  and  Elizabeth  Siver. 
In  connection  with  such  chiim,  it  is  further  alleged  that 
such  defendants,  having  property  liable  to  be  subjected  to 
the  payment  of  such  debt,  are  about  to  convey  it  to  their 
two  sons,  Frank  Siver  and  Ed  Siver,  for  the  fraudulent  pur- 
pose of  cheating,  hindering,  and  delaying  creditors.  Upon 
these  allegations,  an  injunction  is  asked,  restraining  the 
making,  delivery,  and  record  of  such  conveyance,  and  for 
other  relief.  On  trial  to  the  court,  the  petition  was  dis- 
missed, and  plaintiff  appeals. — Affirmed. 

E.  A,  Johnson,  for  appellants. 

Redmo^ul  d  Stevxirt  and  Charles  Penningroth,  for  ap- 
pellees. * 

Per  Curiam. — The  defendants  James  E.  Siver  and 
Elizabeth  Siver  were  formerly  residents  of  New  York,  from 
which  state  they  removed  to  Iowa,  about  the  year  1896. 
While  residing  in  New  York,  James  E.  Siver,  being  the 
owner  of  a  house  and  lot  in  the  town  of  Altamont,  exchanged 
the  same  with  John  S.  Secor,  for  a  tract  of  about  90  or 
100  acres,  lying  upon  what  was  locally  known  as  the  Hilde- 
berg  Mountains.  In  the  exchange,  the  Altamont  property 
was  estimated  at  f  1,500,  and  tKe  farm  at  ?8,500,  and  pay- 
ment of  the  difference  was  secured  by  a  mortgage  upon  the 
land.  Later,  the  mortgage  was  foreclosed,  and  the  land  was 
sold  to  Secqr  at  sheriff's  sale  for  |1,010,  leaving  a  deficiency 
judgment  against-  the  mortgagors  of  about  ¥1,700.  This 
judgment  was  rendered  August  28,  1895.  In  March,  1912, 
a  transcript  of  this  judgment  was  sent  for  collection  to  ap 
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pellants'  counsel,  Mr.  Johnson,  at  Lisbon,  Iowa,  at  which 
place  the  judgment  defendants  then  resided.  At  this  time, 
the  defendant  James  E.  Siver  held  the  legal  title  to  two 
pieces  of  town  property,  one  alleged  to  be  worth  $1,000  to 
$1^00  and  another  allied  to  be  worth  from  $2,000  to 
$2^600.  Johnson,  meeting  Siver,  told  him  of  having  received 
this  claim  for  collection,  and  there  was  talk  between  them, 
contemplating  an  effort  by  Siver  to  borrow  from  a  local 
banker  the  necessary  money  with  which  to  make  a  settle- 
ment or  compromise  of  the  demand  upon  him.  The  banker 
in  question  not  being  at  home,  further  negotiation  between 
plaintiffs'  counsel  and  the  defendant  was  postponed,  to  be 
taken  up  again  the  following  Monday.  Defendant  appears, 
however,  to  have  taken  other  advice,  and  telephoned  to  his 
two  sons,  who  responded  by  coming  to  his  home.  It  is  the 
claim  of  the  father  and  sons  that  he  was  indebted  to  them, 
in  a  manner  and  to  an  amount  which  is  not,  at  this  time, 
material,  and  that,  in  payment  and  satisfaction  of  such 
claims,  the  judgment*  defendants,  husband  and  wife,  under- 
took to^make  conveyance  of  one  of  said  pieces  to  their  son 
Frank  Siver,  and  the  other  to  their  son  EM  Siver.  The  sons 
then  returned  to  their  several  homes,  with  the  understand- 
ing that  the  deeds  would  be  made  on  the  following  day,  and 
that  their  father  would  deliver  the  same  to  the  county  re- 
corder for  record,  and  for  return  by  that  officer  to  the  grant- 
ees. The  deeds  were,  in  fact,  executed,  and  taken  to  the 
recorder's  office  by  James  E.  Siver.  on  Saturday  afteraoon. 
The  hour  was  too  late  to  secure  their  entry  on  the  audi- 
tor's transfer  book  for  that  day,  and  the  deeds  were  left  in 
the  recorder's  bands,  with  a  penciled  memorandum  on  each 
for  its  return  to  the  grantee  when  recorded.  Mr.  Johnson 
became  aware  of  these  conveyances  on  Saturday  evening, 
and  immediately  prepared  the  original  petition  in  this  case, 
and,  on  the  next  day,  Sunday,  obtained  a  temporary  in- 
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junction,  as  therein  prayed,  and  caused  it  to  be  served  dur- 
ing the  day,  and  before  the  actual  record  of  the  deeds. 

The  defendants  Frank  Siver  and  Ed  Siver  answered 
separately,  denying  the  alleged  fraudulent  character  of  the 
conveyances.  The  judgment  defendants,  James  E.  Siver 
and  Elizabeth  Siver,  answered  separately,  denying  the 
claim  sued  upon,  and  pleading,  by  way  of  counterclaim,  that 
they  entered  into  the  exchange  of  the  Altamont  property 
for  the  mountain  farm,  as  hereinbefore  mentioned;  that 
they  were  led  and  induced  to  enter  into  such  exchange  by 
the  fraud  and  false  representations  of  said  Secor ;  that  said 
defendants  had  no  practical  experience  or  knowledge  with 
respect  to  such  property  as  Secor  proposed  to  convey  to 
them;  that  he  represented  and  described  the  property  as 
having  a  thrifty  and  productive  orchard  thereon,  a, fertile 
soil,  a  suitable  and  habitable  house,  a  sawmill,  having  a 
good  business,  and  being  within  convenient  reach  of  grow- 
ing or  standing  timber,  from  which  custom  sawing  could  be 
expected,  35  acres  of  meadow  ^nd  pasturage  sufficient  to 
keep  8  to  10  cows,  and  that  the  property  was  easily  worth 
the  price  of  ^,500  which  he  placed  upon  it.  Believing  and 
relying  upon  such  representations,  defendants  say  they  en- 
tered iifto  the  agreement,  conveyed  the  Altamont  property 
to  the  said  Secor,  and  gave  him  the  note  and  bond,  or  mort- 
gage, upon  which  the  judgment  now  in  suit  was  procured. 
They  allege,  however,  that  said  representations  were  false; 
that  the  house  was  in  a  dilapidated  and  ruinous  condition ; 
that  the  orchard  was  very  largely  infected  with  borers,  and 
would  not  procure  a  marketable  crop;  that  the  sawmill 
was  a  worthless  ruin;  that  there  was  not  pasturage  for 
more  than  four  cows;  that  the  timber  fit  for  sawing  in  that 
neighborhood  had  been  exhausted;  that  most  of  the  land 
lay  on  an  unpr(>ductive  mountain  side;  and  that  the  ac- 
tual value  of  the  property  did  not  exceed  f  1,000,  or  sub- 
stantially nothing  above  or  beyond  the  value  of  the  Alta- 
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mont  property,  for  which  it  was  exchanged;  and  that,  by 
reason  of  the  fraiid  so  pTerpetrated  upon  them,  they  have 
been  damaged  to  an  amount  greater  than  the  unsatisfied 
remainder  of  the  judgment  rendered  against  them  in  the 
foreclosure  suit. 

To  this  counterclaim  the  defendant  demurred,  as  stating 
no  gi'ouud  of  recovery  or  set-off  in  the'  defendant's  favor,  and 
as  being  matter  which  should  have  been  set  up  or  pleaded 
in  the  foreclosure  proceedings.  The  demurrer  was  sus- 
tained; but,  upon  defendants*  appeal  from  the  ruling,  it 
was  reversed  by  this  court,  and  the  cause  remanded  for 
trial  upon  the  issue  so  tendered.  See  Secor  v.  Siver,  165 
Iowa  673.  Upon  remand  of  the  case  to  the  court  below,  a 
trial  was  had  upon  the  merits,  with  the  result  already  in- 
dicated. 

In  support  of  appellants'  demand  for  a  reversal  of  the 
judgment  of  the  trial  court,  counsel  present  and  argue  sev- 
eral propositions. 

I.  It  is  argued  that  the  entire  evidence  as  to  represen- 
tations made  by  Secor  with  reference  to  the  land  he  pro- 
posed to  exchange  with  Siver  is  to  be  found  in  the  testi- 
mony given  by  Siver  and  his  wife,  and  that, 
^'  SmSSenS:        ^^^^  ^^^^  witnesses  being  incompetent  to 
j2ffi^*?      ^     testify  to  such  matters  against  Secor's  ad- 
ministrator, the  court's  finding  upon  that 
issue  is  without  support  in  the  record. 

Assuming,  for  the  present,  that  objections  to  the  com- 
petency of  the  witnesses  were  properly  raised,  it  is  doubt- 
less true  that  some  portions  of  their  testimony  should  be 
excluded  from  consideration,  in  passing  upon  the  merits  of 
the  case;  but  we  think  it  not  less  clear  that  the  husband 
and  wife  were  still  competent  to  testify  to  much  of  the  mat- 
ter related  by  them.  The  familiar  statute  (Code  Section 
4604)  relied  upon  by  the  appellant  i>rovides  that  neither 
a  party  to  a  suit  nor  the  husband  nor  wife  of  such  party 
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shall  be  ^^ezamined  as  a  witness  in  regard  to  a  personal 
transaction  or  oommnnicatien  between  sneh  witness  and 
a  person  at  the  commencement  of  such  examination  de- 
ceased, against  the  executor  or  administrator  of  such  per- 
son." Statutes  of  this  general  character  are  to  be  found 
in  most  of  the  states ;  but,  in  the  matter  of  their  construc- 
tion and  effect,  there  have  been  developed  in  the  several  ju- 
risdictions widely  varying  dc^ees  of  strictness  and  liber- 
ality. The  ancient  rule  which  disqualified  as  witnesses  all 
parties  and  persons  having  an  interest  at  stake  in  the  liti- 
gation no  longer  prevails,  and,  as  a  general  proposition, 
everyone  is  competent  to  testify  in  his  own  case,  the  effect 
of  his  interest  in  the  result  being  limited  to  its  legitimate 
bearing  upon  the  credibility  and  value  of  his  testimony. 
To  this,  the  statute  mentioned  provides  an  exception.  In 
applying  it,  this  court  is  committed  to  the  doctrine  that 
such  exception  should  not  be  enlarged  by  construction,  and 
that  no  witness  should  be  held  incompetent  unless  he  comes 
within  the  statutory  description,  and  then  only  as  to  the 
particular  class  or  kind  of  testimony  concerning  which  the 
statute  says  he  shall,  not  be  examined.  Following  that  de- 
cision, it  is  well  established  by  our  decisions  that,  while  the 
statute  makes  a  party  to  the  suit  and  the  husband  or  wife 
of  such  party  incompetent  to  testify  to  personal  transac- 
tions or  communications  between  such  witness  and  the  de- 
ceased, yet  such  incompetence  to  testify  does  not  extend  to 
transactions  or  communications  had  in  his  or  her  pres- 
ence between  the  deceased  and  another  person.  Lines  v. 
Lines,  64  Iowa  600;  Smith  v.  James,  72  Iowa  515,  517; 
LeJptrd  r.  Siotler,  97  Iowa  169;  Dettmer  v.  Behrens,  106 
Iowa  585 ;  Foreman  v.  Archer,  130  Iowa  49,  51 ;  Hughes  v. 
Silvers,  169  Iowa  866. 

It  has  also  been  frequently  held  that,  a  party  is  com- 
petent to  testify  to  facts  and  circumstances  from  which  the 
truth  as  to  alleged  transactions  between  such  party  and  the 
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deceased  may  be  inferred,  even  where  his  direct  testimony 
to  such  transaction  may  be  excluded.  Oraham  v.  McKin- 
ncy,  147  Iowa  166;  Campbell  v.  Collins,  133  Iowa  162; 
Curd  V.  Wiaser,  120  Iowa  743,  745;  Furenes  v.  Eide,  109 
Iowa  511;  Walkley  v.  Clarke,  107  Iowa  451;  MoElhetmey 
V.  Hendricks,  82  Iowa  657. 

And  where  the  party  testifying  claims  to  have  been  de- 
frauded by  false  representations  made  by  the  deceased,  he 
is  not  incompetent  to  testify  to  his  reliance  on  such  repre- 
sentations.   Oray  V.  Sanborn,  178  Iowa  456. 

It  will  be  observed,  therefore,  that  a  party  to  a  suit 
against  the  administrator  of  a  deceased  person  is  not,  in 
any  general  sense  of  the  word,  an  incompetent  witness  in 
his  own  behalf,  and  his  right  to  testify  to  any  material  fact 
within  his  knowledge  is  unrestricted,  except  as  to  the  par- 
ticular matter  concerning  which  the  statute  provides  he 
shall  not  be  examined:  that  is,  personal,  transactions  and 
communications  between  himself  and  the  deceased  person. 

We  are  satisfied  that  the  testimony  of  James  E.  Siver 
and  wife  concentfng  the  deal  with  Becor  was  not  all  vul- 
nerable to  the  statutory  objection,  and  that  enough  was  ad- 
missible to  make  the  issue  one  of  fact,  and  not  of  law. 
Under  our  practice  in  equitable  actions,  all  evidence  offered 
is  generally  preserved  in  the  record,  subject  to  such  objec- 
tions as  may  be  made  thereto  by  either  party.  On  appeal 
to  this  court,  we  must  presume  that  the  trial  court  disre- 
garded all  testimony  which  was  vulnerable  to  the  objections 
made,  if  any,  and  that  its  conclusion  was  based  solely  upon 
the  admissible  evidence.  If,  on  a  review  of  the  record,  we 
find  that  it  fairly  presents  an  issue  in  fact  for  judicial  de- 
termination, we  have  then  only  to  consider  whether,  in  our 
judgment,  the  decree  below  is  or  is  not  substantially  cor- 
rect; and,  while  the  hearing  in  this  court  is  de  novo,  it  is 
always  had  with  due  recognition  of  the  fact  that  the  trial 
court  is  better  situated  to  properly  estimate  the  veracity 
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« 
of  witnesses  and  weight  of  their  testimony  than  ai'e  we, 
and  its  opinion  with  reference  thereto  is  entitled  to  our 
consideration. 

II.  The  scope  of  our  consideration  of  the  alleged  in- 
competency of  witnesses  necessarily  depends  upon  the  char- 
acter of  the  objections  raised  by  the  appellant  in  the  coui*t 
below.  It  is  the  settled  rule  in  this  and  in  most  courts  that 
objections  to  the  incompetency  of  witnesses  must  be  made 
specific,  and  set  forth  the  grounds  or  facts  which,  it  is 
claimed,  render  their  examination  improper.  An  objection 
to  the  evidence  offered  is  not  sufficient  to  raise  the  question 
of  the  competency  of  the  witness,  and,  if  the  specified 
objection  is  found  not  to  be  well  taken,  the  party  making 
it  cannot,  on  appeal,  avail  himself  of  another  objection 
which  he  has  not  sx)ecified.  The  abstract  in  this  case  dis- 
closes that  part  of  the  evidence  used  in  the  court  below 
was  in  the  form  of  a  transcript  or  depositions,  and  that, 
when  the  testimony  of  the  defendant  James  E.  Biver  was 
offered,  and  before  any  part  of  it  had  been  read,  the  plain- 
tiff entered  the  following  objection: 

"Plaintiff  objects  to  each  and  every  interrogatory  pro- 
pounded to  the  witness  James  Sivers  in  this  transcript,  as 
being  incompetent,  irrelevant,  and  immaterial,  calling  for 
hearsay  testimony,  callisg  for  the  opinion  and  conclusion  of 
the  witness,  and  no  facts;  not  the  best  evidence.  The  wit-' 
ness  is  incompetent  and  unqualified,  and  the  question  is 
leading  and  suggestive,  and  the  plaintiff  moves  to  strike 
out  each  and  every  part  of  each  and  every  answer  made, 
fdr  all  the  reasons  stated  in  the  foregoing  objection." 

To  this  was  added  a  '^concession,"  in  the  following 
fonn: 

''It  is  conceded  that  the  foregoing  objection  and  mo- 
tion shall  stand  without  repetition." 

At  a  later  stage  of  the  trial,  another  deposition  by 
James  E.  Siver  was  introduced.    Therein,  the  witness  first 
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identified  himself  as  the  judgment  defendant,  and  stated 
that,  in  the  year  1893,  he  owned  a  certain  residence  prop- 
erty in  the  town  of  Altamont,  New  York,  of  the  value  of 
f  1,500.  At  this  point  in  the  examination,  the  following 
entry  was  made: 

"Objected  to  by  plaintiflFs  as  incompetent,  irrelevant, 
and  immaterial,  leading,  suggestive,  and  hearsay,  and  not 
the  best  evidence,  calling  for  the  opinion  and  conclusion  of 
the  witness,  and  no  fact.  It  is  a  voluntary  statement  of 
the  witness,  calling  for  the  mental  operations  of  the  wit- 
ness ;  and  also  that  the  witness  is  incompetent  to  testify  nn 
to  matter  inquired  about,  and  also  incompetent  under  the 
statute  prohibiting  the  witness,  as  a  party  to  the  suit,  from 
detailing  personal  transactions  with  a  person  since  de- 
ceased, and  involving  the  matters  in  controversy  as  against 
the  administrator  in  this  case.  Plaintiffs  move  to  strike 
each  and  every  answer  and  each  and  every  pai-t  of  each  an- 
swer, for  the  same  reasons  as  stated  in  the  foregoing  ob- 
jection/' 

By  agreement  of  parties,  this  objection  stands  "to 
each  and  every  interrogatory  propounded  to  the  witness." 

l?he  foregoing  constitutes  the  entire  record  of  the  ob- 
jections to  the  competency  of  James  E.  Siver  to  testify. 
The  first  is  manifestly  insufficient  to  raise  the  question 
which  appellant  argues  to  this  court.  As  will  be  seen,  thia 
objection,  so  far  as  it  relates  to  the  witness,  is  simply  a 
general  assertion  that  he  is  "incompetent  and  unqualified.'* 
It  does  not  direct  the  attention  of  the  court  to  the  fact  or 
facts  which,  to  counsel's  mind,  make  him  incompetent.  An 
offered  witness  may  be  wholly  incompetent  to  testify  at  all. 
because  of  want  of  capacity  to  understand  the  obligation  of 
an  oath;  or  his  incompetence  may  be  limited  to  certain 
matters,  knowledge  of  which  he  has  acquired  in  profession- 
al confidence,  as  an  attorney,  a  physician,  or  a  priest;  his 
marital  relations  may  be  such  as  to  exclude  him  from  the 
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witness  stand ;  op  his  interest  as  a  party,  op  otherwise,  may 
render  him  inconipetenlto  testify  to  transactions  op  com- 
munications between  him  and  a  person  since  deceased.  It 
is  the  right,  both  of  the  trial  court  and  of  this  court,  as 
well  as  of  the  opposing  party,  to  be  advised  by  counsel  of 
the  ground  of  his  objection ;  and,  if  none  be  given,  it  will 
be  treated  as  waived.  In  2  Elliott  on  Eyidence,  Section 
720,  it  is  said : 

'^A  mere  general  objection  that  the  witness  is  incom- 
petent is  not,  ordinarily,  sufficient ;  the  objector  must  state 
papticularly  and  specifically  the  grounds  of  objection." 

This  "rule  is  abundantly  supported  by  the  authorities 
generally.  For  example,  in  30  American  &  English  Encyclo- 
pedia of  Law  973,  it  is  said : 

"In  many  cases,  a  witness  may  be  competent  to  testify 
to  some  of  the  facts  in  issue,  though  incompetent  as  to  oth- 
ers, and  therefore  should  not  be  rejected  generally.  It 
follows  that  the  objection  should  be  sufficiently  specific  to 
enable  the  court  to  pass  on  the  competency  of  the  witness 
as  regards  the  particular  facts  which  he  is  called  to  prove, 
as  well  as  to  allow  the  opposite  party  to  remove  the  in- 
competency, if  possible." 

To  the  same  effect  are  Emery  v,  Vinall,  26  Me.  295; 
EUrood  V,  Diefendorf,  5  Barb.  (N.  Y.)  398;  Richardson  v. 
Wilkins,  19  Barb.  (N.  Y.)  510;  Peters  v.  Htyrhach,  4  Pa. 
134 ;  Broum  v.  Grove,  116  Ind.  84 ;  Foxton  v.  Moore,  (Iowa) 
87  X.  W.  492;  Holmes  r.  (HUj  of  Fond  du  Lac,  42  Wis.  282, 
285. 

The  other  objection  made  later  in  the  case  was  more 
specific,  and,  when  interposed  to  a  question  calling  upon 
the  witness  to  speak  of  transactions  between  himself  and 
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deceased,   would   fairly   raise  the  question 

2.  wiTNEssis :        of  the  witness's  competency.    It  is  to  be  no- 

with  deceased:    ticed,   however,^^ttlfit,   when   this  objection 

Inenfflclent  ob-  ,  ,     . 

jection.  was  made,  the  witness  had  not  been  asked, 

nor  was  he  attempting  to  speak  of,  any- 
thing in  the  nature  of  a  personal  transaction  between  him- 
self and  the  deceased.  His  subsequent,  direct  examination 
was  also  confined  by  his  counsel  to  matters  about  which, 
for  the  most  part,  he  was  competent  to  testify:  as,  for  ex- 
ample, the  description,  quality,  and  value  of  the  property 
which  he  owned,  and  of  the  property  which  he  acquired  by 
the*trade,  his  belief  that  the  latter  was  as  represented,  the 
condition  in  which  he  found  the  property,  and  conversations 
which  he  claims  to  have  heard  between  his  wife  and  de- 
ceased. To  this  extent  at  least,  the  objection  to  the  witness 
was  not  well  taken.  It  is  quite  possible  that,  in  detailing 
such  alleged  conversations  between  his  wife  and  the  de- 
ceased, the  witness  at  times  overstepped  the  limits  of  the 
question  put  by  his  counsel;  and,  unless  it  shall  appear 
that  the  objection  thereto  was  waived,  the  testimony  to  that 
extent  must  be  disregarded.  But,  even  if  this  be  done,  we 
are  unable  to  agree  with  appellant  that  the  defense  or 
counterclaim  is  without  substantial  support  in  the  evidence. 
What  we  have  here  said  with  reference  to  the  testl 
mony  of  James  E.  Siver  is  quite  applicable,  also,  to  objec- 
tions raised  to  the  witness  Elizabeth  Siver.  These  objec- 
tions are  substantially  the  same  as  those 

transactions        made  to  the  Competency  of  her  husband : 

with  deceased: 

insnffldent  ob-    that  is,  that,  as  a  party  to  the  suit,  she  is 

not  a  competent  witness  to  personal 
transactions  between  herself  and  the  deceased.  Bearing  in 
mind  that  this  statute  excludes  the  witness  from  testifying, 
over  the  opposing  party's  objection,  to  either  of  two  things, 
personal  conversations  and  personal  communications  be- 
tween the  witness*  and  the  deceased,  it  is  worthy  of  note  that 
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the  objection  made  to  the  competency  of  the  defendants  Is, 
in  such  instance,  to  his  or  her  right  to  testify  to  personal 
"transactions"  with  the  deceased,  no  mention  being  made 
of  personal  "communications.'^ ,  It  would  be  going  too  far 
to  say  that  the  word  "transaction"  will  in  no  case  include 
or  efnbody  the  meaning  of  "communication"  or  "conver- 
sation;" but  that,  in  general,  they  are  not  equivalent  terras, 
is  quite  evident.  Had  the  legislature  so  regarded  them, 
both  words  would  not  have  been  used.  Primarily,  a  trans- 
action is  something  done;  a  communication  is  something 
said  by  one  person  to  another.  Rail  v.  Hilley,  139  Ga.  13 
(76  S.  E.  566). 

III.  Passing  from  the  question  of  the  competency  of 
the  witnesses  to  the  merits  of  the  issue  upon  the  defend- 
ant's counterclaim,  it  is  sufficient  here  to  sav  that  the 
court  below  "w^as  justified  in  finding  the  equities  to  be  with 
the  appellees.  It  may  be  true  that  defendants  appear  to 
have  been  "easy  marks"  for  a  shrewd  and  persuasive  trad- 
er ;  but  the  fact  that,  as  a  net  result  of  the  deal  with  him, 
he  shortly  became  the  owner  of  both  pieces  of  property  and 
a  deficiency  judgment  of  more  than  11,600  against  the  de- 
fendants, while  they  were  left  without  a  dollar  to  represent 
any  consideration  therefor,  makes  it  very  clear  that  they 
were  grossly  overreached  in  the  transaction.  If  the  testi- 
mony is  to  be  believed,  this  was  accomplished  by  misrepre- 
sentations of  a  material  character.  That  defendants  were 
entitled  to  set  up  their  claim  for  damages  in  this  action  on 
the  foreign  judgment  was  settled  upon  the  first  appeal.  We 
find  no  reason  for  disturbing  the  decree  of  the  district  court 
upon  the  merits  of  the  controversy. 

IV.  The  court  below  having  dismissed  the  plaintiffs' 
bill,  defendants  moved  that  the  costs  be  taxed  to  the  an- 
cillary adminififtratrix,  in  her  individual  capacity,  ou  the 

Vol.  188  Ia.— 72 
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theory  that,  in  bringing  and  prosecuting  this 

4.  AppiAL  AND        action,  she  acted  voluntarily  and  officiously, 

retaxation  of       and  without  authority  of  the  court.     The 

motion  was  denied,  and  the  defendants  have 
appealed  from  such  ruling. 

The  costs  appear  to  have  been  taxed  against  the  ad- 
ministratrix as  such,  and  there  is  nothing  in  the  record  to 
indicate  that  defendants  are  thereby  prejudiced.  We  can- 
not assume  that  the  costs  will  not  be  paid,  as  taxed,  or  that 
the  orders  of  the  court  below  in  that  respect  will  not  be  ob- 
served by  the  plaintiff.  There  is  no  apparent  error  in  the 
ruling  complained  of,  and  the  appeal  therefrom  cannot  be 
sustained. 

It  follows  that,  on  both  appeals,  the  decree  of  the  dis- 
trict court  must  be — Affirmed. 

Gaynor,  G.  J.,  Weaver,  Evans,  and  Preston,  JJ.,  con- 
cur. 

Stevens,  J.  (dissenting).  As  the  writer  interprets  the 
record  before  us,  the  conclusion  of  the  majority  is  errone- 
ous in  two  particulars:  First,  in  holding  the  objection  of 
counsel  to  the  competency  of  James  E.  and  Elizabeth  Siver 
as  witnesses  insufficient,  under  the  statute,  to  cover  com- 
munications; and,  second,  in  holding  that  any  substantial 
part  of  their  testimony  is  admissible.  The  testimony  of 
these  witnesses  covered  two  conversations  with  John  8. 
Secor,  and  related  to  the  exchange  of  properties  complained 
of.  James  E.  and  Elizabeth  Siver  were  husband  and  wife, 
and  were  sued  jointly  in  this  action.  The  objection  of 
counsel,  which  is  copied  in  full  in  the  majority  opinion, 
was  based  upon  Section  4604  of  the  Code,  but  does  not  refer 
more  specifically  thereto  than  as  "the  statute  prohibiting 
the  witness,  as  a  party  to  the  suit,  from  detailing  personal 
trcmsactions  with  a  person  since  deceased."  Both  "trans- 
action" and  "communication"  are  used  in  the  statute.    The 
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word  ^'communication''  is  omitted  from  the  objection.  M 
is,  of  course,  true  that  the  witnesses  were  competent  to  tes- 
tify in  their  own  behalf  to  any  matter  not  coming  within 
the  inhibitions  of  the  statute.  The  objection  specifically 
challenged  the  competency  of  the  witnesses  to  testify  to  all 
matters  relating  to  personal  transactions  with  Secor.  The 
inclusion  of  the  word  '^communication"  would  have  added 
nothing  to  the  plain  meaning  and  intention  of  counsel, 
which  manifestly  was  to  have  excluded  all  communications 
and  transactions  between  the  witness  and  deceased  which 
were  material  to  the  issues.  The  attention  of  the  court  was 
directed  to  the  statute  under  which  counsel  claimed  the 
witnesses  were  incompetent  to  testify.  It  may  be  conceded 
that  the  words  '^transaction"  and  ''communication"  are  not 
necessarily  synonymous,  and  that  either  may  exist  inde- 
pendent of  the  other.  If  we  limit  the  word  'Hransaction*' 
strictly  to  matters  which  are  immediately  connected  with 
and  part  of  a  consummated  act  or  contract,  it  must,  never- 
theless, necessarily  include,  directly  or  indirectly,  conversa- 
tions, communications,  and  negotiations  leading  thereto.  A 
communication  is  not  necessarily  a  transaction,  and  may 
not  in  any  way  relate  to  a  matter  of  business ;  but  a  con- 
summated transaction  of  the  nature  involved  in  this  con- 
troversy, as  shown  by  the  evidence,  included  numerous  com- 
munications and  conversations.  This  court,  in  Sheldon  v, 
Thomhurg,  153  Iowa  622,  said : 

"While  the  word  'transaction,'  as  used  in  the  statute, 
may  not,  perhaps,  be  open  to  any  all-embracing  definition 
universally  applicable  to  all  cases,  it  is,  perhaps,  sufficient 
for  present  purposes  to  say  that  anything  said  or  done  be- 
tween the  witness  and  deceased,  or  any  act  or  communica- 
tion in  which  they  both  had  any  part,  and  of  which  both 
had  knowledge,  and  concerning  which  the  deceased,  if  liv- 
ing, could  speak  in  corroboration  or  denial  of  the  state- 
ments of  the  living  witness,  is  a  'transaction/  within  the 


1140  JSecor  v.  HivKtt.  [188  Iowa 

purpose  and  intent  of  the  law,  and  the  sumving  witnesB,  if 
disqualiiied  by  interest,  is  incompetent  to  testify  concern- 
ing it  against  the  administrator  of  such  deceased  person." 

This  definition  was  criticized  in  Hayes  v.  Snader,  182 
Iowa  443;  but  the  limitations  placed  thereon  in  said  case  are 
scarcely  applicable  to  the  present  controversy.  As  bearing 
upon  this  question,  see  Holliday  v.  McKinnCy  22  Fla.  158; 
Harte  v.  Beichenberg,  (Neb.)  92  N.  W.  987;  CamuSngham^s 
Admr,  v.  ^peagle,  106  Ky.  278  (50  S.  W.  244) ;  Whitney  v. 
Braum,  75  Kan.  678  (90  Pac.  277). 

In  the  opinion  of  the  writer,  the  objection  was  clearly 
sufficient;  and,  if  the  witnesses  wei«,  in  fact,  incompetent, 
under  Section  4604,  to  testify  to  either  communications  or 
transactions  with  Secor,  it  should  be  sustained. 

James  E.  Siver,  his  wife,  and  Secor  were  all  present 
during  all  of  the  conversations  covered  by  counsel's  inquiry. 
The  conversation  of  Secor  was  apparently  addressed  to  both 
of  the  defendants,  although  the  conversations  were  prob" 
ably  had  principally  with  the  husband.  Occasionally,  the 
conversation  between  the  two  men  was  interrupted  by  an 
inquiry  of  the  wife  as  to  various  matters  relating  to  the 
farm,  defendant's  ability  to  pay  therefor,  etc.  The  con- 
versation appears  to  have  been  orderly,  and  but  one  of  the 
parties  spoke  at  a  time.  The  matters  detailed  by  the  wit- 
nesses relate  to  the  same  subject-matter.  Both  defendants 
were  interested  listeners  to  what  Secor  said.  There  were 
not  two  independent  series  of  conversations,  one  between 
James  E.  Siver  and  Secor,  in  which  the  wife  took  no  part, 
and  another  between  the  latter  and  his  wife,  in  which  the 
husband  took  no  pavt,  but  two  continuous  conversations, 
addressed  to  and  participated  in  by  all  of  them.  It  does 
not  appear  that  there  waji  a  completed.  Independent  con- 
versation between  James  E.  Siver  and  Secor,  in  which  his 
wife  took  no  part,  but  which  she  overheard,  nor  a  com- 
pleted, independent  conversation  between  Secor  and  Htb. 
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Sivei';  which  the  husband  overheard,  but  in  which  he  took 
no  party  but  both  conversations  related  to  a  single  subject- 
matter,  were  continuous,  and  were  participated  in  by  the 
three  parties  present.  To  hold  otherwise  would  be  to  per- 
vert the  facts,  and  utterly  destroy  the  statute.  No  doubt, 
a  witness  who  is  incompetent  to  testify^to  a  personal  trans- 
action with  a  person  deceased  at  the  time  of  the  trial,  is 
competent  to  relate  a  conversation  in  which  the  witness 
took  no  part,  between  such  deceased  person  and  a  third 
party.  Lines  v.  Lines,  54  Iowa  600;  Smith  v.  James,  72 
Iowa  515,  517;  Hughes  v.  Silvers,  169  Iowa  366;  Schubert 
V.  Barnholdt,  177  Iowa  232 ;  Hart  v.  Hart,  181  Iowa  527 ; 
Hayes  v.  Snader,  supra.  But  the  evidence  offered  clearly 
related  to  personal  transactions  with  Secor,  participated  in 
by  both  of  the  witnesses,  and  they  could  not  be  examined 
in  reference  thereto. 

For  the  reasons  stated,  I  would  reverse. 

Ladd,  J.,  concurs  in  the  dissent. 

Salinger,  J.,  concurs  in  the  conclusion  reached  in  this 
dissent. 


C.  G.  Shops,  Appellant,  v.  City  of  Dbs  Moinbs  et  al.,  Ap- 
pellees. 

BRIDOES:  Determining  Approaches  and  Improving  and  Paying 
Therefor.  Necessary  approaches  to  a  bridge  are  a  part  of  the 
main  bridge  structure,  and  the  determination  of  the  extent 
thereof,  as  primarily  fixed  by  the  body  which  determines  the 
extent  of  the  bridge  proper,  is  attended  by  a  strong  presumption 
of  correctness.  As  the  bridge  proper  and  approaches  constitute 
a  unit,  the  entire  cost,  including  paving,  sidewalklng,  and  grad- 
ing of  incoming  eide  streets,  Is  payable  from-  the  bridge  fund, 
even  though  such  paving,  sidewalks,  and  grading,  if  constructed 
without  being  a  part  of  a  bridge,  would  be  paid  for  by  special 
a^eesmente.    (So  held  under  Sec.  768-d,  Code  Supp.,  1913.) 
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Appeal  from   Polk  District  Court. — Hubbrt  Uttbbback^ 

Judge. 

April  13,  1920. 

• 

BuiT  to  restrain  the  city  of  Des  Moines  and  its  offieers 
from  appropriating  funds  derived  from  bridge  bonds  to 
meet  the  expenses  of  grading,  curbing,  paving,  and  build- 
ing sidewalks  on  streets  near  to  and  approaching  Univer- 
sity Avenue  Bridge  from  the  east.  On  hearing,  temporary 
injunction  was  denied,  and  plaintiffs  appeal. — Affirmed. 

happen  d  Carlson,  for  appellant. 

F.  T.  Van  Lvew,  E.  J.  Frisk,  H.  W.  Byers,  Beson  Jones, 
C.  A.  Weaver,  Paul  Hewitt,  and  E.  J.  Kelly,  for  appellees. 

Ladd,  J. — I.  In  June,  1917,  the  city  of  Des  Moines, 
through  its  officers,  entered  into  a  contract  with  William 
Horrabin  for  the  construction  of  the  bridge  over  the  Des 
Moines  River,  known  as  the  University  Avenue  Bridge 
The  structure  is  in  six  spans,  extending  from  Station  20 
plus  42  at  the  east  abutment  of  the  bridge,  west  887  feet 
to  Station  12  plus  55,  '^from  which  point  an  earth  fill  shall 
be  consthucted  to  the  intemrban  tracks,  said  earth  fill  to 
commence  at  Station  12  plus  55  and  continue  thence  west 
on  a  uniform  grade  as  sliown  on  plans,  which  grade  shall 
be  the  same  as  that  shown  for  the  viaduct  structure  (over 
the  Chicago  &  Northwestern  Railway  Company  tracks). 
The  above  price  ($335,800)  includes  the  construction  of  a 
retaining  wall,  as  shown  on  Sheet  No.  10,  and  the  stairway, 
as  shown  on  Sheet  No.  2  of  the  plans,  and  paving  and 
sidewalks  over  the  fill  above  described  to  the  interurbaii 
tracks."  Following  this  is  a  schedule  of  prices,  and  this 
clause : 

"The  west  approach  of  the  bridge  shall  begin  at  a  point 
392  feet  east  of  the  center  line  of  Bluff  Street,  which  point 
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is  immediately  east  of  the  tracks  of  the  Intemrban  Bail- 
way,  upon  and  along  the  center  line  of  Univertdty  Avenue 
in  the  city  of  Des  Moines,  Iowa,  as  shown  upon  the  ac- 
companying plan,  and  shall  terminate  at  the  west  line  of 
Penn  Avenue.  The  grade  of  the  bridge  and  approaches 
shall  be  a  true  uniform  line,  beginning  at  an  elevation  of 
20.00  at  the  interurban  track,  and  terminating  at  an  ele- 
vation of  88.00  at  the  center  line  of  East  Seventh  Street, 

« 

which  grade  is  approximately  .3.30  per  cent.  Thence  to  the 
west  line  of  Penn  Avenue,  to  an  elevation  of  98.00  on  a 
grade  of  2  per  cent. 

"(1-b)  Work  Contemplated:  The  work  shall  comprise 
the  cojuplete  construction  of  the  bridge  proper,  together 
with  all  excavation  and  filling  of  approaches  thei'eto,  lying 
between  the  Interurban  Railway  and  Penn  Avenue,  and  the 
approaches  in  East  Seventh  Street  between  Fremont  Street 
and  Pamell  Avenue.  It  shall  include  the  construction  or 
reconstruction  of  any  pavements  now  in  place  in  the  streets 
to  be  constructed.  The  character  of  pavements  to  be  deter- 
mined by  city  couiicil.  The  design  of  the  bridge  shall  pro- 
vide, at  a  suitable  point  near  the  boulevard  site  on  the  west 
bank  of  the  river,  a  suitable  and  approved  type  of  ramp,  or 
inclined  adit,  for  pedestrian  use  only,  from  the  ground  level 
to  the  floor  of  the  bridge  proper.*' 

Money  for  the  construction  of  the  bridge  was  raised  by 
the  issuance  of  bonds,  amounting  to  f400,000.  This  was  au- 
thorized by  Section  758-d  of  the  Code  Supplement,  1913, 
which  readS;  in  part : 

"That  cities  of  the  6rst  class  are  hereby  authorized  to 
contract  indebtedness  and  to  issue  bonds  for  the  purpose 
of  constructing  bridges." 

In  pursuance  of  the  authority  so  conferred,  an  ordi 
nance  was  adopted  by  the  city,  providing  ^^for  the  purpose 
of  procuring  necessary  funds  to  pay  for  the  cost  of  the 
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constructiou  of  the  University  Avenue  bridge  and  viaduct 
in  accordance  with  the  terms  of  the  contract  therefor." 

It  is  to  be  observed  that  both  the  statute  and  ordi- 
nance limit  the  purpose  for  which  bonds  were  issued  and 
funds  raised  for  the  construction  of  the  bridge,  and  our 
first  inquiry  is  whether  the  improvements  east  of  the 
bridge,  included  in  the  contract,  and  for  which  schedule 
prices  were  to  be  paid,  constituted  a  part  of  the  bridge. 
The  courts  quite  ^^nferally  hold  that,  if  an  approach  is  es- 
sential, to  enable  per^ns  to  reach  the  main  structure,  and 
thereby  pass  over  the  stream,  and  that  without  it  the  main 
structure  would  have  been  incomplete  and  useless  as  a 
bridge,  such  an  approach  may  be  found  a  part  of  the  bridge. 
In  this  state,  whether  an  approach  is  a  part  of  the  bridge 
is  held  to  be  an  issue  of  fact.  Moreland  v.  Mitchell  County, 
40  Iowa  394 ;  Nims  v.  Boone  County,  66  Iowa  272 ;  Sewing 
V.  Harrison  County,  156  Iowa  229.  In  some  jurisdictions, 
the  issue  is  regarded  as  one  of  law.  Savannah,  F.  &  W.  R. 
Co.  17.  Daniels,  90  Ga.  608  (20  L.  R.  A.  416),  and  note.  In  a 
case  like  this,  the  deterinination  is  for  the  officers  of  the 
city  having  power  to  act, — ^ultimately,  the  city  council.  That 
body,  as  seen,  was  authorized  tg  construct  bridges  over  the 
Des  Moines  Elver,  and  to  issue  bonds  out  of  which  to  pro- 
cure  money  to  meet  the  expenses  in  so  doing.  Necessarily,' 
to  perform  this  duty  efficiently,  it  must  have  ascertained 
then  precisely  what  would  be  included  in  the  bridge  to  be 
constructed.  The  test  by  which  to  determine  whether  an 
approach  is  a  part  of  the  bridge  lies  in  determining  whether 
it  is  essential  to  enable  travelers  to  reach  the  main  struc- 
ture, and  thereby  pass  over  the  stream,  and  whether,  with- 
out it,  such  structure  would  be  incomplete  and  useless  as  a 
bridge.  In  Moreland  t?.  Mitchell  County,  40  Iowa  394,  the 
court,  speaking  through  Miller,  J.,  said  : 

"The  main  structure,  as  it  is  called,  being  that  part 
which  spans  the  river,  would  be  incomplete  as  a  bridge 
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without  the  so-called  approaches.  It  would  be  utterly 
useless  as  a  bridge,  because  totally  inaccessible  without  the 
approach/eS;  which  are,  in  fact,  a  prolongation  of  the  bridge, 
to  enable  persons  traveling  on  the  highway  to  cross  the 
river  on  the  bridge.  Without  the  approaches,  connecting 
the  highway  With  tlie  main  structure  of  the  bridge,  the  trav- 
eling public  would  be  in  the  situation  of  the  petitioners  for 
a  certain  road,  in  a  sister  state,  which  was  intended  to 
cross,  and  a  portion  of  which  lay  on  each  side  of,  a  river. 
They  applied,  in  the  same  connection,  for  license  to  estab- 
lish and  operate  a  ferry  across  the  river,  connecting  the  two 
portions  of  the  proposed  road.  The  coun^  court,  having 
jurisdiction  of  both  subjects,  granted  the  ferry  license,  but 
refused  to  establish  the  road.  So,  if  the  county  authorities 
had  merely  constructed  the  main  structure  of  the  bridge, 
without  any .  provision  or  arrangement  being  made  for 
erecting  what  is  called  the  approaches,  they  would  have 
acted  as  foolishly  as  did  the  functionary  who  established 
the  ferry,  but  I'efused  the  application  for  the  road ;  and  it 
is  very  clear  that  it'  would  have  been  the  duty  of  the  county, 
in  constructing  the  bridge  in  this  case,  to  also  construct  the 
approaches,  as  parts  thereof." 

See  Eginoire  I7.  Union  County ^  112  Iowa  558,  and  other 
decisions  too  numerous  for  citation.  These  decisions  are  in 
harmony  with  those  in  other  states. 

"The  term,  a  -bridge,"  as  was  said  in  Board  of  Free- 
holders of  Sussex  County  v,  Strader,  3  Harrison  (N.  J.  L.) 
108  (35  Am.  Dec.  530),  "conveys  to  my  mind  the  idea  of  a 
passageway,  by  which  travelers  and  others  are  enabled  to 
pass  safely  over  streams  or  other  obstructions.  A  struc- 
ture of  stone  or  wood  which  spans  the  width  of  a  stream, 
but  is  wholly  inaccessible  at  either  end  (whatever  it  hiay 
be  in  architecture),  does  not  meet  my  ideas  of  what  is 
meant,  in  law  and  common  parlance,  by  a  bridge.  Sound 
policy,  moreover,  requires  that  we  so  consider  the  law  as  to 
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compel  those  pei'sons  who  erect  the  structure  itaelf  to  make 
it  accessible  at  its  ends.  It  is  then  that  an  available  pas- 
sageway will  be  obtained  for  the  public,  when  the  body  of 
the  bridge  itself  is  completed.'' 

In  City  of  Chicago  r.  Pittshurf/h,  FL  W,  d  C.  R.  Co,,  247 
111.  319  (93  N.  E.  307),  the  court,  speaking  through  Carter, 
J.,  observed  that: 

^'Under  the  common  law,  and  generally  under  the  stat- 
utes in  this  country,  a  bridge  includes  the  abutments  apd 
such  approaches  as  will  make  it  accessible  and  convenient 
for  public  travel.  It  has  been  held  in  some  cases  that 
whether  a  particular  bridge  includes  approaches  depends  on 
the  circumstances  in  which  the  word  ^bridge'  is  used.  {State 
t\  lUinois  Central  Railroad  Co.,  246  111.  188,  286).  What  is 
true  as  to  a  bridge  and  its  approaches  is  equally  true  of  a 
viaduct  and  its  approaches.  Ordinarily,  aix  S'vpproai'h,'  as 
that  term  is  used,  is  considered  a  part  of  the  viaduct. 
What  would  be  I'egarded  as  appi*oaches  would  depend  large- 
ly upon  the  demands  of  the  traveling  public,  and  'upon 
what  would  be  reasonable  under  the  circumstances  and 
local  situation  in  each  case.' " 

See,  also,  Wilson  v.  Barmtead,  74  N.  H.  78  (65  Atl. 
298) ,  where  it  was  said : 

''The  location  of  the  particular  lines  which,  in  a  given 
case,  separate  a  bridge  from  the  other  parts  of  the  highway 
of  which  it  forms  a  part  obviously  depends  upon  the  plan  of 
its  construction.  Such  location  will  differ  as  bridges  differ 
in  plans  of  construction.  It  is  the  duty  of  the  court  to  con- 
strue the  statute,  and  determine  what  is  the  meaning  of 
the  term  'bridge,'  there  used ;  but  it  is  purely  a  question  of 
fact  whether  a  particular  part  of  the  way  is  upon  the 
bridge,  within  the  meaning  of  the  term  thus  defined.  In 
this  case,  there  was  evidence  from  which  impartial  men 
might  reasonably  find  that  the  defect  in  question  was  a 
defect  in  the  bridge,  within  the  true  meaning  of  the  terms 
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as  used  in  the  statute.  No  question  is  or  can  reasonably  be 
made  but  that  the  difference  in  the  levels  of  the  planking 
and  the  header  appertained  to  the  bridge.'^ 

As  stated,  the  grade  from  the  interurban  tracks  west 
of  the  bridge,  an  elevation  of  20.00,  to  the  center  line  of 
East  Seventh  Street,  at  an  elevation  of  88.00,  is  approxi- 
mately 3.30  per  cent,  and  thence  to  the  west  line  of  Penn- 
sylvania Avenue,  at  an  elevation  of  98.00,  the  grade  is  2  per 
cent.  At  the  east  abutment  of  the  bridge,  Station  20  plus 
42,  a  cut  of  12  feet  was  required  to  reach  the  bridge.  This 
cut  extended  eastward  to  East  Seventh  Street,  where  the 
cut  was  7  feet  below  the  surface  of  the  street  as  it  previous- 
ly existed,  and  the  cut  extended  to  the  surface  at  the  west 
line  of  Pennsvlvania  Avenue.  The  cut  in  University  Ave- 
nue  nece^tated  the  cut  north  and  south  therefrom,  and 
the  surface  appears  to  have  been  reached  at  Pamell  and 
Fremont  Avenues.  This  recital  leaves  no  doubt  that  it  was 
open  for  the  city  council  to  decide  whether  these  cuts  were 
essential  to  the  making  of  a  passageway  over  the  river. 
The  facts  were  for  that  body  to  determine.  The  statute 
conferred  the  power  to  construct  the  bridge,  and  incident 
to  that  power  was  that  of  determining,  in  so  far  as  there 
might  be  controversy,  the  extent  and  nature  of  the  ap- 
proach required.  In  other  words,  it  was  for  the  engineers, 
in  preparing  the  plans  and  specifications,  and  ultimately 
for  the  city  council,  to  determine  what  would  be  included 
in  the  bridge,  and  this  must  have  been  done  in  the  order- 
ly course  of  business,  before  directing  its  construction  and 
providing  for  the  payment  of  its  cost  by  the  issuance  and 
sale  of  bonds  and  letting  the  contract  on  advertisement  of 
bids.  The  record  before  us  does  not  tend  in  any  manner 
to  impeach  the  finding  of  the  city  council.  That  cutting 
down  East  University  Avenue  and  East  Seventh  Street  was 
essential  to  render  the  main  structure  accessible  seems  be- 
yond controversy.    At  any  rate,  appellants  have  not  met  or 
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overcome  the  presumption  prevailing  in  support  of  the  find- 
ings of  the  city  council. 

The  only  doubt,  if  any,  then,  is  whether  the  cut  was 
not  more  extensive  than  was  .required  to  afford  reasonably 
convenient  access  to  the  main  structure,  and  thereby  se- 
cure a  complete  passageway  over  the  river;  but,  as  this  at 
most  is  only  a  doubt,  it  was  for  the  determination  of  the 
city,  and  its  conclusion  ought  not  to  be  disturbed  by  the 
courts.  Having  found  the  reduction  of  portions  of  these 
streets  to  grade  conformably  with  that  of  the  main  struc- 
ture essential  to  its  reasonable  usage  as  a  passageway  .ovec 
the  stream,  and  therefore  to  constitute  a  part  of  the  bridge, 
it  was  competent  for  the  city  council  to  contract  what  man- 
ner of  approach  there  should  be,  whether  paved  as  the  main 
structure,  or  other  kind  of  surface,  width,  and  the  like: 
that  is,  its  authority  would  be  as  complete  with  reference 
to  the  approach  as  it  was  to  the  portion  of  the  bridge  rest- 
ing  on  piers.  This  is  not  obviated  by  the  circumstance  that 
the  system  of  paying  for  street  improvements  by  assessment 
of  benefits  against  abutting  property  is  and  has  been  in 
vogue  for  many  years,  nor  because  the  cost  of  improvements 
near  other  bridges  has  been  assessed  against  abutting  prop- 
erty. It  is  enough  that  the  city  was  authorized  to  make  use 
of  funds  raised  by  the  issuance  of  bonds  for  the  construc- 
tion of  this  bridge,  and  that  the  pavement  here  contem- 
plated constituted  a  part  thereof. 

We  arc  not  concenied  with  the  contracts  entered  into 
by  the  city  with  the  citizens,  adjusting  claims  made  for 
damages  consequent  on  change  of  grades  by  improvements 
of  abutting  property.  The  record  is  such  that  it  cannot  be 
said,  as  a  matter  of  law,  that  any  portion  of  the  excavation 
of  East  University  Avenue  or  of  East  Seventh  Street,  or 
the  improvements  placed  thereon,  was  unnecessary  for  the 
convenient  approach  to  the  main  structure  over  the  river. 
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or  that  the  approach  was  not  essential  to  the  use  of  the 
structure  spanning  the  river. 

II.  Appellants  argue  that  the  approach  might  not  ex- 
tend more  than  300  feet  east  from  the  east  end  of  the  struc- 
ture. By  the  common  law  of  England,  the  inhabitants  of  a 
county  were,required  to  keep  in  repair  public  bridges,  and 
also  the  approaches  thereto  for  a  space  of  300  feet.  See 
Rex  V.  West  Riding,  7  East  588,  where  Lord  Ellenborough 
said: 

"I  consider  it  as  having  been  laid  down  long  ago,  by 
Lord  Coke,  that  the  300  feet  of  highway  at  the  ends  of  the 
bridge  are  to  be  taken  as  part  of  the  bridge  itself,  being, 
in  the  nature  of  the  thing,  intimately  connected  with  it,  and 
the  exact  limits  diflScult,  in  some  cases,  to  be  ascertained 
from  the  continuation  of  arches  beyond  the  sides  of  the 
river.  The  statute  of  Henry  VIII  meant  to  define  the  lim- 
it, which,  perhaps,  was  uncertain  at  common  law ;  but  the 
statute  still  proceeds  upon  the  assumption  that  there  ex- 
isted a  common-law  liability  for  the  county  to  repair  the 
highways  at  the  ends  of  the  bridge,  as  well  as  the  bridge 
itself,  as  appendages  to  it." 

Again,  it  was  said,  after  citing  and  commenting  upon 
some  authorities,  and  particularly  a  case  in  the  time  of 
Edward  III: 

"Prom  this  case  it  is  clear  that,  in  those  days,  the 
charge  of  repairing  the  highways  at  the  ends  of  a  bridge 
way  ronsidered  as  belonging  prima  facie  in  the  ]>arty  elitJrgHl 
with  the  repair  of  the  bridge  itself.  And  the  statute 
of  Henry  VIII  may  be  considered  as  having  specified  the 
distancf  of  300  feet  from  the  ends  of  bridges,  for  the  pur- 
pose of  reducing  to  more  convenient  certainty  what  should, 
in  all  cases  thereafter,  be  considered  as  the  extent  and  lira- 
it  of  this  charge  upon  the  county." 

In  this  country,  neither  the  extent  of  the  approach  nor 
the  distance  from  the  ends  of  the  main  structure  within 
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which  the  county  shall  I'epair,  Las  been  defined.  No  arbi- 
trary rule  exists,  and  it  is  quite  generally  hdd  tliat  the 
limit  is  the  line  indicating  the  end  of  the  approach  on  the 
highway  of  which  it  forms  a  part.  See  WUt^m  v.  Bard- 
stead,  supra ;  City  of  Chicago  v.  Pittshurgh,  Ft.  W.  d  C.  R. 
Co.,  247  111.  319  (139  Am.  8t.  329) ;  Boaad  of  Com.  of  Himt- 
ington  County  v.  Huffman,  134  Ind.  1  (31  N.  E.  570) ;  TiH>k' 
ham  V.  Town  of  StookbHdge,  U  Vt.  480  (24  Atl.  761) ; 
Broum  County  v.  Key  a  Paha  County,  88  Nebr.  117  (Aim. 
Cas.  1912B,  at  page  790,  and  note). 

The  record  does  not  disclose  any  misuse  of  the  bridge 
fund,  past  or  threatened,  and  the  decree  dismissing  the  pe* 
tition  has  our  approval. — Affirmed. 

WE5AVBR,  C.  J.,  Gaynor  and  Stbvejns,  JJ.,  concur. 


State:  op  Iowa,  Appellee,  v.  C.  Allen  Snyder,  Appellant.. 

IKDIOTMENT  AND  INFOBBftATION:    Needless  AUegatlona— Abor- 

1  tion.  An  allegation  in  an  indictment  for  murder,  based  on  an 
attempted  miscarriage,  that  the  femiale  was  pregnant,  in  no  wise 
affects  her  identity,  and  calls  for  no  proof. 

CBIMINAL  IiAW:     InBtnictioiM — ^Pennlttiiig  Fact  to  Be  Found  at 

2  Nomnaterial  Time.  When  the  existence  of  a  fact  has  its  real 
and  only  signiflcance  at  a  certain  and  definite  time  or  ocoaaUm, 
it  is  prejudicially  erroneous  to  permit  the  jury  to  find  the  faet 
"on  or  about"  a  named  month.  So  held  in  a  prosecution  for 
murder,  based  on  an  alleged  miscarriage,  where  the  fact  of 
pregnancy  had  no  real  significance,  except  on  the  occasion  of  a 
certain  visit  to  the  defendant. 

Appeal  'from  Dubu^que  District  Court. — J,  W.  Kintzinqbr, 

Jndge. 

April  13,  1920. 

Indictment  for  murder  in  the  second  degfree.     There 
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was  a  verdict  of  guilty,  and  judgment  entered  thereon.    The 
defendant  has  appealed. — Reversed.  * 

Nel»ofi  d  Duffy  aijd  Walter  Koenier,  for  appellant. 

H,  M,  Havner,  Attorney  General,  F.  C.  Davidson,  As- 
sistant Attorney  General,  and  Charles  W.  Lyon,  for  ap- 
pellee. 

Evans,  J. — The  defendant  was  a  practicing  physician 
in  Dubuque,  on  and  prior  to  November  10,  1017.  The  inditt- 
ment  charged  him  with  the  violation  of  Section  4759  of  the 

Code,  in  that  he  unlawfully  attempted  to 
1.  iMDicTMKiv        produce  an  abortion  upon  Grace  Wolf,  and 

AND   IHfORMAo  ,,.«.,  ,  ... 

TioN :  neediMt  thereby  inflicted  upon  her  injuries  from 
abortion.  which  she  died.     The  errors  I'elied  on  for 

reversal  are  based  largely  upon  the  instruc- 
tions of  the  court. 

Section  4759,  as  it  was  before  its  amendment  by  the 
thirty-sixth  general  assembly,  was  as  follows : 

"If  any  person,  with  intent  to  produce  the  miscarriage 
of  any  pregnant  woman,  willfully  administer  to  her  any 
drug  or  substance  whatever,  or,  with  such  intent,  use  any 
instrument  or  other  means  whatever,  unless  such  miscar- 
riage shall  be  necessary  to  save  her  life,  he  shall  be  im- 
prisoned in  the  penitentiary  for  a  term  not  exceeding  five 
years,  and  be  fined  in  a  sum  not  exceeding  one  thousand 
dollars." 

By  amendment  of  the  thirty-sixth  general  assembly,  the 
word  "pregnant"  was  omitted  from  such  statute.  This 
amendment  appears  to  have  been  overlooked,  and  the  in- 
dictment was  predicated  upon  the  statute  in  its  original 
form.  It  is  one  of  the  contentions  of  the  defendant  that 
the  trial  court  failed  to  put  upon  the  State  the  proper  bur- 
den of  proof  on  the  question  of  pregnancy.  Responding 
to  this  complaint,  the  State  contends  that  the  word  "preg- 
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nant"  in  the  indictment  was  mere  surplusage,  and  that  tiie 
State  was  under  no  burden  of  proof  thereon.  The  response 
of  the  defendant  to  this  argument  is  that,  if  the  indict- 
ment adopted  needless  particularity  in  its  allegations,  the 
burden  still  rests  upon  the  State  to  prove  the  particular  ^ 
allegations  set  forth,  even  though  they  were  needlessly  set 
forth. 

Mrs.  Grace  Wolf  was  a  young,  married  woman,  who 
lived  at  Lansing.  She  visited  the  defendant's  office  at  about 
8  P.  M.  on  November  19,  1917,  for  professional  treatment 
Shortly  thereafter,  she  disclosed  symptoms  of  septicemia^ 
and  grew  worse  daily  until  she  di^,  on  December  3d.  It 
is  the  charge  of  the  State  that  the  defendant  did  then  and 
there  use  an  instrument  upon  her,  with  intent  unlawfully 
^  to  produce  a  miscarriage,  and  that  her  deatb  resulted  from 

such  unlawful  act  on  the  part  of  the  defendant. 

The  trial  court  gave,  among  others.  Instructions  V 
and  XXIV,  which  will  sufficiently  disclose  the  basis  of  one 
ground  of  complaint  by  defendant.  These  instructions  were 
as  follows: 

"V.  In  order  to  warrant  you  in  finding  the  defendant 
guilty  of  the  crime  charged  in  the  indictment  in  this  case, 
it  will  be  necessary  for  the  State  to  establish  each  and  all 
of  the  following  propositions  by  the  evidence,  beyond  all 
reasonable  doubt: 

■  "(1)  That,  on  or  about  the  month  of  November,  1917, 
and  prior  to  the  finding  of  the  indictment  in  this  case,  the 
said  Grace  Wolf  was  pregnant. 

*^(2)  That,  prior  to  the  finding  of  the  indictment,  and 
in  the  county  of  Dubuque  and  state  of  Iowa,  the  defend- 
ant, C.  Allen  Snyder,  with  malice  aforethought,  willfully 
and  intentionally  used  an  instrument  upon  the  body  of  the 
said  Grace  Wolf,  with  intent  thereby  to  prodtice  a  miscar- 
riage of  her,  the  said  Grace  Wolf. 
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^'(3)  That  the  said  Grace  Wolf  died  on  or  about  the  3d 
day  of  December,  1917.  % 

"(4)  That  the  use  of  such  instrument  by  the  defend- 
ant, with  intent  to  produce  a  miscarriage  of  the  said  Grace 
Wolf,  was  the  direct  and  natural  cause  of  her  death. 

"(5)  That  the  miscarriage  of  the  said  Grace  Wolf  was 
not  necessary  to  save  her  life. 

''If  each  and  all  of  the  foregoing  propositions  have 
been  established  by  the  evidence  beyond  all  reasonable 
doubt,  it  will  be  your  duty  to  find  the  defendant  guilty. 

"If  the  State  has  failed  to  establish  any^one  of  the 
foregoing  propositions  beyond  all  reasonable  doubt,  then 
and  in  that  event  it  will  be  vour  dutv  to  find  the  defendant 
not  guilty." 

"XXIV.  If  you  find  from  the  evidence,  beyond  all  rea 
sonable  doubt,  that,  on  or  about  the  month  of  November, 
1917,  the  said  Grace  Wolf  was  pregnant,  and  if  you  further 
find  from  the  evidence,  beyond  all  reasonable  doubt,  th.at, 
on  or  about  November,  1917,  in  the  county  of  Dubuque  and 
state  of  Iowa,  the  defendant,  C.  Allen  Snyder,  unlawfully, 
willfully,  and  feloniously,  and  with  malice  aforethought, 
used  an  instrument  upon  the  body  of  said  Grace  Wolf,  and 
if  you  further  find  from  the  evidence,  beyond  all  reasonable 
doubt,  that  said  Grace  Wolf  died  on  or  about  the  3d  day  of 
December,  1917,  and  if  you  further  find  from  the  evidence, 
beyond  all  reasonable  doubt,  that  the  use  of  such  instru- 
ment by  the  defendant,  with  intent  to  produce  a  miscar- 
riage, was  the  direct  and  natural  cause  of  her  death,  and  if 
you  further  find  from  the  evidence,  beyond  all  reasonable 
doubt,  that  the  miscarriage  of  said  Grace  Wolf  was  not 
necessary  to  save  her  life,  then  and  in  that  event  it  will 
be  your  duty  to  find  the  defendant  guilty  of  murder  in  the 
second  degree." 

It  will  be  noted  from  the  foregoing  that  the  court  laid 
upon  the  State  the  burden  of  proving  beyond  reasonable 

Vol.  188  IA.--73 
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doubt  that  Mrs.  Wolf  was  pregnant  ^'about  the  month  of 
I  November,  1917."  This  is  the  form  in  which  this  question 
was  repeatedly  submitted  and  referred  to  in  several  in- 
structions. The  complaint  is  that  the  burden  should  have 
been  put  upon  the  State  to  show  the  fact  of  pregnancy  at 
the  time  of  Mrs.  Wolfs  visit  to  the  defendant. 

It  was  not  necessary  for  the  State  to  have  alleged  in 
the  indictment  that  Mrs.  Wolf  was  pregnant  at  the  time  of 
the  unlawful  acts  of  the  defendant.  As  a  mere  question  of 
pleading,  therefore,  we  should  have  no  hesitancy  in  holding 
that  the  use  of  the  word  in  the  indictment  could  be  deemed 
as  surplusage.  Nor  are  we  disposed  to  hold  that  it  is  a  case 
where  the  State  has  put  upon  itself  the  burden  of  proof  by 
needless  particularity  of  description.  Illustrations  of  this 
class  of  cases  may  be  found  in  State  v.  Sch/uler,  109  Iowa 
111;  State  v.  Hesner,  55  Iowa  494;  State  v.  Whalen,  64 
Iowa  753 ;  State  t?.  Netdand,  7  Iowa  242 ;  State  v.  Crogan, 
8  Iowa  623. 

The  particularity  involved  in  this  class  of  cases  relates 
to  description  of  identity  of  some  essential  thing  or  subject 
set  forth  in  the  indictment.  For  instance,  in  an  informa- 
tion for  selling  or  keeping  for  sale  intoxicating  liquors,  if 
it  be  alleged  therein  that  the  intoxicating  liquor  was  whis- 
ky, such  allegation  must  be  proved,  as  laid.  In  surh  case, 
it  would  not  be  sufficient  to  show  the  selling  or  keeping  for 
sale  of  beer.  Also,  upon  indictment  for  maintaining  a  nui- 
sance, if  the  building  be  described  by  particular  numbers  or 
other  specific  description,  the  defendant  is  not  put  upon  his 
defense  as  to  any  other  building.  In  such  cases,  the  very 
specification  narrows  the  charge,  and  eliminates  ^nsidera- 
lion  of  any  offense  outside  of  such  specification.  The  neces- 
sary result  is  that  the  defendant  is  not  put  to  a  defense  as 
to  any  matter  not  covered  by  the  specifications  of  the  in- 
dictment. 

To  say  of  Mrs.  Wolf  that  she  was  pr^nant  is  not  de- 
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Bcriptive  of  her  identity,  nor  does  it  affect  her  identity  in 
any  way.  Whether  the  allegation  were  true  or  otherwise, 
her  identity  is  nnmistakable,  in  either  event.  It  follows 
that  the  crime  with  which  the  defendant  was  charged  conid 
have  been  perpetrated,  even  though  Mrs.  Wolf  were  not 
pregnant.  It  is  enough,  in  such  a  case,  that  the  defendant, 
believing  her  to  be  in  such  condition,  used  instruments,  with 
the  unlawful  intent  to  produce  a  miscarriage,  and  that  she 
died  as  a  result  of  the  injunes  thus  inflicted. 

Having  thus  stated  this  broad  proposition,  it  must  yet 
be  said  that  it  does  not  fully  meet  the  question  of  alleged 
error  in  the  instructions  on  this  point.     Notwithstanding 

that  the  iact  of  the  pregnancy  was  not  a  ma- 
^*  SStroettoM^-^ '    ^^^^^  allegation  in  the  indictment,  yet  the 
S^"SSnd*iit    ^^^*>   ^^    such,    was   an   important   circum- 
nonmateriai         stance,  which  had  a  very  direct  bearing  up- 
on the  question  of  guilt  or  innocence.    Un- 
der the  evidence  in  this  case,  the  guilt  or  innocence  of  the 
defendant  could  not  be  determined  without  passing  upon 
such  fact.    If  the  allegation  of  the  indictm^it  had,  therefore, 
been  deemed  surplusage,  and  had  been  treated  as  such,  yet 
the  court  could  proi)erly  have  incorporated  this  question  as 
one  of  the  subjects  of  its  instructions.     Inasmuch  as  the 
court  did  do  so,  the  fact  that  the  word  "pregnant"  was  mere 
surplusage  in  the  indictment  will  not  cure  error  in  the  in- 
structions actually  given,  if  they  failed  to  put  the  subject 
before  the  jury  in  the  light  of  its  real  significance. 

The  fact  of  pregnancy  in  October  and  November  was 
virtually  undisputed.  It  was  made  to  appear  from  the  tes- 
timony of  both  sides.  The  mere  emphasis,  therefore,  ^n  the 
instructions,  laying  upon  the  State  the  burden  of  proving  the 
pregnancy  "on  or  about  the  month  of  November,"  tended  to 
conceal,  rather  than  to  disclose,  the  true  significance  of  the 
question.  The  evidence  for  the  defense  tended  to  show  that 
Mrs.  Wolfs  condition  had  been  a  matter  of  great  solicitude 
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to  her  for  a  considerable  time  before  she  visited  the  defend- 
ant, and  that  she  had,  herself,  made  efforts  with  instru- 
ments to  produce  a  miscarriage.  According  to  the  defend- 
ant's evidence,  she  was  already  suffering  from  the  j^ymptoms 
of  septicemia,  at  the  time  of  her  visit  to  him.  Her  visit 
there  was  a  matter  of  comparatively  few  minutes.  There 
is  no  evidence  of  any  miscarriage  occurring  after  she  left  his 
office.  According  to  the  expert  witnesses  for  the  State,  a 
post  mortem  disclosed  a  punctured  wall  of  the  uterus.  This 
was  the  undoubted  cause  of  the  infection  which  resulted  in 
fatal  blood  poisoning.  The  post  mortem  also  disclosed  that 
there  was  no  pregnancy  at  the  time  of  her  death,  but  that 
the  condition  of  the  uterus  indicated  that  there  had  been 
pregnancy  and  a  miscarriage.  The  really  significant  ques- 
tion for  the  consideration  of  the  jury  was,  therefore,  not 
whether  she  was  pregnant  "on  or  about  the  month  of  No- 
vember, 1917,"  but  whether  she  was  still  pregnant  at  the 
time  of  her  visit  to  the  defendant.  The  evidence  against 
the  defendant  is  largely  circumstantial.  The  only  direct 
evidence  is  the  dying  statement  of  Mrs.  Wolf.  This  was 
formulated  and  put  in  writing  by  an  attorney,  and  signed 
by  her.  Her  father,  as  a  witness  for  the  defendant,  testified 
that  she  had  afterwards  repudiated  the  statement.  Unless 
the  jury  could  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  patient  was  pregnant  at  the  time  of  her  visit 
to  the  defendant,  it  could  not  properly  find  that  the  de- 
fendant caused  the  miscarriage  wjiich  resulted  in  her  death. 
This  would  mean  that  the  miscarriage  had  been  previously 
produced,  either  by  Mrs.  Wolf  herself  or  otherwise.  One 
of  the  symptoms  of  the  increasing  infection  was  a  bad  cough, 
caused  by  the  development  of  the  infection  into  the  pleural 
cavity.  The  witnesses  on  both  sides  testified  to  the  fact 
that  Mrs.  Wolf  had  a  bad  cough  for  at  least  two  days  be- 
fore she  visited  the  defendant.    The  defendant's  testimonv 
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was  that  she  had  a  temperature  of  101*  when  she  visited 
him. 

Upon  this  state  of  the  evidence,  it  is  clear  that,  if  the 
attention  of  the  jury  was  to  be  directed  at  all  to  the  ques- 
tion of  pregnancy,  the  question  should  have  been  submitted 
as  of  the  very  time  of  the  visit.  It  is  to  be  said  that  one  of 
the  instructions  did  properly  put  the  burden  of  proof  upon 
the  State  to  show  the  pregnancy  as  of  that  time.  The  diffi- 
culty with  the  record  is  that  this  instruction  was  apparent- 
ly qualified  by  other  instructions,  such  as  we  have  above 
quoted. 

Referring  again  specifically  to  Instruction  V,  it  put 
upon  the  State  the  burden  of  proof : 

"(1)  That,  on  or  about  the  month  of  November,  1917, 
and  prior  to  the  finding  of  the  indictment  in  this  case,  the 
said  Grace  Wolf  was  pregnant." 

What  possible  relation  or  connection  could  there  be  be- 
tween the  time  of  pregnancy  and  the  time  of  finding  the 
indictment?  The  same  form  of  expression  is  used  in  one 
other  instruction.  Such  expression  could  serve  no  other  pur- 
pose than  confusion. 

There  was  no  occasion  for  putting  the  burden  of  proof 
on  this  question  in  the  different  forms.  The  only  effect  of 
one  was  to  negative  or  qualify  the  other.  We  do  not  hold 
that  it  was  essential  that  the  court  should  have  emphasized.^ 
the  question  of  pregnancy.  But,  having  done  so,  it  was 
important  thfit  the  emphasis  should  have  been  held  to  the 
particular  point  of  time  at  which  the  question  had  its  real 
significance,  in  the  light  of  the  evidence.  The  defendant 
was  entitled  to  have  submitted  to  the  jury  in  some  form  the 
hypothesis  which  his  evidence  tended  to  show :  that  a  mis- 
carriage had  been  produced  prior  to  the  visit.  Such  hy- 
pothesis was  submitted  to  the  jury  in  no  other  manner  by 
the  instructions  than  by  this  presentation  of  the  question 
of  pregnancy. 
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If  we  were  to  eliminate  that  question  and  all  that  in 
said  thereon  in  the  instructions,  on  the  theory  of  surpluH- 
age,  we  should  so  dismember  the  instructions  as  to  render 
them  wholly  inadequate  as  a  presentation  of  the  case.  We 
are  constrained  to  hold,  therefore,  that  there  was  prejudi- 
cial error  in  the  respect  herein  indicated. 

Other  errors  are  assigned.  Some  of  these  are  interwov- 
en with  the  question  here  considered,  and  we  need  not  dis- 
cuss them  separately.  Some  are  based  upon  the  alleged 
misconduct  of  the  prosecuting  attorney,  and  others  upon 
the  alleged  misconduct  of  the  jurors.  These  are  all  ques- 
tions that  are  not  likely  to  arise  upon  another  trial.  In 
view  of  our  conclusion  here  announced  on  the  one  question, 
we  need  not  consider  these. 

For  the  reason  stated,  the  judgment  below  will  be  re- 
versed, and  a  new  trial  ordered. — Reversed. 

Weaver,  C.  J.,  and  Preston,  J.,  concur. 

Salinger^  J.,  concurs  in  result. 


Webster  County  et  al.,  Appellants,  v.  Wasem  Plaster  Com- 
pany et  al.,  Appellees. 

HIGHWAYS:     Obstractlons — ^Injanction.     Injunction  will  lie  to  re- 

1  strain  interference  with  the  public  officers  in  removing  obstruc- 
tions from  the  public  highway. 

HIGHWAYS:     Correction  of  Erroneous  Opening.    The  opening  of  a 

2  highway  partly  on  the  line  as  established,  and  jutrtly  to  one 
side  thereof,  may  be  later  corrected,  irrespective  of  any  theory 

of  acquiescence  by  long  user.  | 

Appeal   from    Webster   District    Covrt. — E.    M.    McOall, 

Judge.  9 

November  15,  1919. 

Rehearing  Denied  April  13,  1920. 

St'it  in  equity,  to  restrain  the  defendants  from  pre- 
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venting  the  agents  and  officers  of  plaintiff  from  removing 
obstructions  from  a  highway.  Decree  dismissing  plaintiff's 
petition,  from  which  it  appeals. — Rrvrrsed. 

E,  E,  Cavana/ugh  and  Mitchell  d  Files,  for  appellants. 

Helsell  d  HeJsell,  for  appellees. 

Stevens,  J. — Plaintiffs  allege  in  their  petition  that  the 
defendant  Adam  Wasem  is  the  owner  of  the  northeast  quar- 
ter,  and   the   defendant   Wasem  Plaster  Company  of   tne 

southeast  quarter,  of  Section  34,  Township 
1.  HiQHWATs ;         89,  Range  28,  in  Webster  County;  that,  on 
Injunction.  or  about  November  29,  1876,  a  66-foot  high- 

way was  established  by  the  board  of  super- 
visors on  the  section  line  between  Sections  34  and  35 ;  that 
a  highway  was  opened,  and  that  same  has  been  in  use  for 
many  years  by  the  public;  that,  on  May  15,  1913,  the 
board  of  supervisors,  acting  under  the  authority  of  Chap- 
ter 1-A  of  Title  VIII  of  the  1913  Supplement  to  the  Code, 
selected  and  designated  the  highway  in  question  as  a  coun- 
ty highway ;  that  the  fences  of  the  defendants  on  the  west 
side  thereof  extend  into  the  highway,  and  at  the  south  end 
are  2^  feet  east  of  the  section  line ;  that,  prior  to  the  com- 
mencement of  this  suit,  the  county  auditor  caused  written 
notice  to  be  served  upon  the  defendants,  requesting  the  re- 
moval of  said  fences;  that  defendants  failed  and  refused  to 
remove  the  same,  and  threatened  the  county  engineer  and 
other  agents  of  the  count^who  attempted  to  remove  same, 
with  violence,  and  by  force  prevented  them  from  I'emoving 
same.  They  ask  that  the  defendants  be  permanently  en- 
joined from  in  any  way  interfering  with  or  preventing  such 
officers  or  agents  of  plaintiff  county  from  removing  the  ob- 
struction from  the  highway. 

The  defendants  answered,  denying  generally  the  mate- 
rial allegations  of  plaintiff's  petition,  and  setting  up  numer- 
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ous  defenses;  but  the  principal  reliance  of  counsel  may  be 
summarized  as  follows: 

(a)  That  no  highway  was  ever  l^ally  established  on 
the  section  line  between  Sections  34  and  35,  as  claimed  by 
plaintiff;  (b)  that  the  defendant's  fences  have  been  main- 
tained in  their  present  location  for  more  than  20  years; 
that  the  highway,  prior  to  1910,  was  open  its  full  width  of 
66  feet,  and  that  the  evidence  wholly  fails  to  show  that  it 
was  not  opened  on  the  section  line,  and  therefore  there  is 
no  proof  that  defendant's,  fences  extend  into  or  obstruct  the 
highway;  (c)  that  the  said  highway  has  been  improved  by 
grading,  and  kept  in  repair;  that  the  tracks  of  the  two 
railway  companies  extend  across  said  highway;  that  cross 
ings  have  been  constructed  over  the  same,  and  the  highway 
graded  with  reference  thereto;  that  all  of  said  improve- 
ments have  been  made  with  reference  to  the  fences  as  at 
present  located;  and  that  plaintiff  is,  by  acquiescence 
therein,  deprived  of  its  right  to  demand  that  the  highway,  if 
not  now  so  located,  be  opened  upon  the  section  line;   and 

(d)  that  injunction  is  not  the  proper  remedy. 

•  

The  original  petition,  signed  by  Adam  Wasem  and 
others,  and  bond  for  the  highway  were  offtered  in  evidence, 
as  was  also  the  commission  issued  by  the  county  auditor  to 
Thomas  Maher,  to  locate  the  highway,  his  report,  plat,  and 
field  notes,  report  of  appraisers,  and  the  resolution  of  the 
board  of  supervisors,  establishing  the  highway.  The  peti- 
tion asked  for  the  establishment  of  a  highway  '^commeno- 
ing  at  the  northwest  comer  of  Section  No.  Fourteen  (14) 
Town.  89  N.  of  Eange  No.  28  West;  thence  south  along 
west  line  of  Sections  No.  14-23-26-35  to  intersect  the  Port 
Dodge  and  Homer  road  or  a  road  in  that  vicinity,  answer- 
ing the  same  purpose,  and  in  substance  the  same."  The 
report  of  the  commissioner  states  that  he  distinguished 
the  line  of  the  road  by  proper  marks,  mounds,  and  stakes, 
as  directed  in  his  commission,  and  as  shown  on  the  plat  and 
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by  the  field  notes  accompanying  the  same.  The  plat  lo- 
cates a  highway  on  the  section  line  between  Sections  34  and 
35.  The  resolution  of  the  board  of  supeiTisors  recites  that 
said  road  "be  and  the  same  is  hereby  declared  established, 
according  to  the  report  of  said  commission,  as  shown  by  the 
plat  and  field  notes  accompanying  and  made  a  part  of  said 
report,  when  the  same  shallbe  platted  and  entered  upon 
the  Road  Becord,  as  herein  required,  and  shall  not  before." 

Due  and  proper  record  was  thereafter  made  of  all  of 
said  matters  in  the  office  of  the  county  auditor,  so  that  the 
resolution  establishing  said  highway  became  effective  ac- 
cording to  its  terms.  Before  the  adoption  of  the  reso- 
lution by  the  board  of  supervisors,  notice,  as  required  by 
jaw,  was  served  upon  all  owners  of  real  estate  affected 
thereby.  No  substantial  departure  from  the  statute  or 
usual  method  of  procedure  in  the  matter  of  establishing 
highways  is  shown,  and  the  action  of  the  board  of  super- 
visors was  followed,  within  a  reasonable  time,  by  the  open- 
ing of  a  highway,  which,  all  parties  concede,  has  since  been 
more  or  less  in  public  use.     . 

Sections  34  and  36  were  originally  surveyed  in  1851  by 
government  surveyors,  and  this  survey  has  been  followed 
by  numerous  subsequent  surveys.  The  difficulty,  as  claimed 
by  counsel  for  appellee,  with  the  several  later  surveys 
is  that  none  of  them  is  based  upon  the  original  government 
field  notes,  and  that  they  are  not  shown  to  be  in  harmony 
therewith.  The  south  line  of  the  above  sections  is  a  correc- 
tion line,  and  the  comers  of  the  sections  adjoining  the 
same  on  the  south  are  located  a  considerable  distance  east. 

C.  H.  Reynolds,  who  was  formerly  county  surveyor  of 
Webster  County,  testified  that,  in  1896,  he  surveyed  Sec- 
tion 5,  Township  88,  Range  28,  lying  immediately  south  of 
Section  34,  and  that,  in  doing  so,  he  verified  a  prior  sur- 
vey made  by  him  of  Section  34,  locating  the  southeast  cor- 
ner thereof.    The  field  notes  of  his  survey  of  Section  5  and 
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a  plat  thereof,' duly  certified,  were  recorded  and  entered 
upon  a  book  kept  for  that  purpose,  which  was  offered  in 
evidence  upon  the  trial  of  this  case.  The  witness  further 
testified :  • 

"In  sun^eying  Section  5  and  locating  the  northeast  cor 
ner,  I  had  occasion  to  verify  my  survey  by  the  southeast  cor- 
ner of  Section  34.  At  that  time,  to  assist  in  verifying  that 
comer,  I  ran  in  different  directions.  I  ran  lines  east  and 
west,  that  being  the  correction  line,  from  the  northeast  cor- 
ner of  Section  5  to  the  north  quarter  comer  of  Section  5; 
also  checking  on  the  southeast  comer  of  Section  34,  to  cov- 
er measurement  given  on  the  correction  off-set  673.8  feet 
between  the  two  stones.  ♦  •  ♦  The  government  field 
notes,  a  copy  of  them,  are  still  in  existence.  In  the  meas- 
urement that  I  made  south  from  the  northeast  corner  of 
Section  5,  down  to  the  quarter  comer,  where  I  discovered 
a  stone  or  mark,  I  believe  I  followed  the  field  notes." 

Other  measurements  and  lines  run  by  this  witness  cor- 
roborate the  correctness  of  his  conclusion  that  a  certain 
stone  found  by  him  at  the  southeast  comer  of  Section  34 
correctly  marked  the  same.  In  1896,  F.  S.  Hoyt,  county 
surveyor,  made  a  survey  and  plat  of  Sections  34  and  35,  at 
the  request  of  the  defendant  Adam  Wasem,  which  plat,  prop- 
erly certified,  was  recorded  in  the  surveyor's  record,  a  book 
kept  for  that  purpose,  together  with  the  field  notes  of  his 
survey.  The  record  of  this  survey  corresponds  with  the  sur- 
veys made  by  him,  and  corroborates  the  testimony  of  Reyn- 
olds. Some  time  prior  to  the  commencement  of  this  suit,  C. 
A.  Snook,  county  engineer,  acting  under  the  direction  of  the 
board  of  supemsors  of  Webster  County,  found  the  stones 
placed  by  Hoyt  or  other  surveyors  at  the  southeast  and 
northeast  comers  of  Section  34^  and  ran  a  straight  line  be- 
tween them.  By  doing  so,  he  found  that  defendant's  fenee 
extended  into  the  highway  as  follows : 

"At  the  south  end  of  the  line,  the  fence  was  on  the  line ; 
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1,000  feet  north,  I  found  the  fence  2  feet  east  of  the  line  be- 
tween those  2  stones;  at  2,300  feet  north,  the  fence  is  2 
feet  east  of  the  line ;  at  2,640  feet,  the  fence  is  1  foot  west ; 
at  3,000  feet,  6^  feet  west ;  at  3,500  feet,  13  feet  west ;  at 
4,000  feet,  21i^  feet  west ;  at  4,&00  feet,  29  feet  west ;  and 
at  5,280  feet,  which  is  the  northeast  comer  of  the  section, 
the  fence  is  35^  feet  west  of  the  stone  that  I  found  there." 
Section  534  of  the  Code  requii-es  county  surveyora  to 
'^make  all  surveys  of  land  within  his  county  which  he  may 
be  called  upon  to  make,  and  the  field  notes  and  plats  made 
by  him  shall  be  transcribed  into  a  well-bound  book,  under 
his  supervision,  at  the  expense  of  the  person  requesting  the 
sun-ey,  which  book  shall  be  kept  in  the  county  auditor's 
office,  and  his  surveys  shall  b6  held  as  presumptively  cor- 
rect/' 

No  evidence  was  offered  on  behalf  of  defendants  indi- 
cating error  in  any  of  the  surveys  above  referred  to.  The 
stone  in  the  highway  at  the  northeast  comer  of  Section 
34  and  the  northwest  corner  of  Section  35  is  treated  by 
both  parties  as  correctly  located.  Other  surveys  in  the  vi- 
cinity and  on  the  correction  line  referred  to  by  the  witness- 
es to  verify  the  results  of  their  own  work,  to  some  ex- 
tent corroborate  the  correctness  of  their  testimony.  In  the 
absence  of  evidence  showing  error  in  the  surveys  offered  in 
evidence  and  the  location  of  the  section  line  in  question,  we 
Jiave  no  difficulty  in  finding  that  the  fence  of  defendants  ex- 
tends into  the  highway,  as  claimed  by  plaintiff. 

It  is  argued  by  counsel  for  appellee  that  plaintiff  had  a 
speedy,  adequate,  and  complete  remedy  at  law,  and  that, 
therefore,  action  for  an  injunction  will  not  lie.  As  has  al- 
ready been  stated,  the  highway  was  originally  opened  and 
maintained  to  its  full  width  of  66  feet  until  1910,  when  the 
owner  of  the  land  in  Section  35  adjoining  the  highway  moved 
his  fen<!e  to  the  west,  reducing  the  width  thereof  at  the 
north  end  to  a  trifle  less  than  30  feet. 
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Section  1527-817  of  the  1913  Supplement  to  the  Code 
imposes  upon  county  and  township  boards  the  duty  of  im- 
proving public  highways,  and  of  removing  all  obstructions 
therein.  The  plaintiffs,  in  attempting  to  remove  the  ob- 
struction in  question,  proceeded  in  accordance  with  the 
requirements  of  this  statute.  The  highway  originally  es- 
tablished by  the  board  of  supervisors  was  on  the  section 
line,  and,  if  the  highway  was,  in  fact,  located  and  opened 
on  the  section  line,  then  defendant's  fence  does  not  obstruct 
the  same. 

Rose  V.  Qast,  (Iowa)  166  N.  W.  683  (not  officially  re- 
ported), is  cited  as  sustaining  appellee's  claim  that  in- 
junction is  not  the  proper  remedy.  The  holding  in  that 
case,  denying  relief  to  the  plaintiff,  was  not  based  upon  the 
proposition  that  injunction  would  not  lie  in  the  name  of  the 
county  charged  with  the  duty  of  opening  a  public  highway, 
or  to  remove  obstructions  therefrom,  or  to  enjoin  the  owner 
of  a  fence  in  said  highway  from  interfering  with  or  pre- 
venting the  proper  authorities  from  removing  fences  or  oth- 
er obstructions  from  the  highway,  but  was  based  upon  the 
facts  of  that  case,  which  showed  that  a  highway  established 
many  years  before  had  never  been  opened,  and  we  re- 
fused to  enjoin  one  of  the  owners  from  maintaining  a  fence 
within  the  limits  of  the  supposed  highway,  as  established. 
The  case  affords  no  assistance  in  the  determination  of  the 
questions  presented  upon  this  appeal. 

Assuming  that  the  evidence  shows  that  the  highway,  as 
opened,  does  not  correspond  with  the  highway  as  estab- 
lished, and  that  defendants'  fences,  in  fact,  encroach  there- 
on, and  that  defendants  offered  violence  to 
2-  SaSSSi'of  plaintiff's  agents,  who  attempted  to  remove 
grroneow  open-    ^^^j^  obstructions,  and  thereby  intimidated 

them,  or  otherwise  prevented  the  removal 
of  the  obstruction,  the  court  should  have  enjoined  defend- 
ants from  further  interfering  with  the  removal  of  the  fence. 
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This  action  was  not  brought  for  the  purpose  of  locating  or 
establishing  lost  comers  or  boundaries^  but  to  restrain  the 
wrongful  interference  of  defendants  with  the  agents  and 
officers  of  plaintiff  in  the  performance  of  their  duties.  Inci- 
dental to  the  relief  sought,  the  burden  is  cast  upon  the 
plaintiff  of  proving  that  a  highway  was  established,  and 
that  defendants'  fences  in  fact  encroached  thereon.  This, 
of  coi^rse,  called  for  proof  of  the  true  location  of  the  sec- 
tion line.  In  no  other  way  could  it  be  shown  that  the 
highway  opened  does  not  correspond  with  the  highway  es- 
tablished. Plaintiff  could  not  proceed  under  Section  4228 
of  the  Code  of  1897  for  the  location  and  establishment  of  a 
lost  comer  or  disputed  boundary,  and  could  prevent  the 
threatened  interference  of  defendants  in  no  other  way  than 
by  injunction.    Dickinson  Cov/nty  v.  Fouse,  112  Iowa  21. 

There  is  a  suggestion  in. the  argument  of  counsel  for 
appellee  that,  if  the  road  in  question  is  not,  in  fact,  lo- 
cated upon  the  section  line,  it  was  diverted  therefrom  for 
the  purpose  of  avoiding  a  slough  or  pond  near  the  south  end 
thereof ;  but  there  is  nothing  in  their  pleadings  or  evidence 
to  that  effect,  nor  do  we  find  any  evidence  in  the  record 
that  the  fences  complained  of  were  erected  in  accordance 
with  the  mounds,  stakes,  or  marks  of  the  commissioner  ap- 
pointed by  the  county  auditor  to  locate,  and  lay  out  the 
highway,  or  that  same  was  diverted  for  the  purpose  of 
avoiding  a  pond.  On  the  contrary,  the  record  discloses  that 
the  south  end  of  the  highway  is  low  and  wet,  and  that  a 
grade  three  feet  high  was  erected,  before  the  road  was 
suitable  for  travel.  The  evidence  does  not  bring  the  case 
within  our  holding  in  Bra/use  v.  Fayette  County,  164  Iowa 
606,  and  other  like  decisions  of  this  court. 

But  it  is  argued  by  counsel  for  appellee  that,  by  open- 
ing said  highway  to  its  full  width,  and  by  the  erection  of 
grades  which  have  been  worked  and  kept  in  repair,  and  by 
permitting  the  Illinois  Central  and  Chicago  Qreat  West- 
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em  Railway  companies,  whose  tracks  cross  the  same,  to 
construct  and,  for  a  long  period  of  time,  maintain  cross- 
ings and  grades  in  connection  therewith,  acquiescence  by 
the  public  in  the  highway  as  opened,  and  the  fences  aa 
constructed,  will  be  presumed.  The  doctrine  of  acqui- 
escence has  no  application  to  public  highways.  The  public 
is  not  required  to  open  the  highway  to  its  full,  established 
width,  until  necessity  arises  therefor.  This  question  wa» 
fully  discussed  and  decided  in  Quinn  v.  Baage,  138  Iowa 
426,  and  later  re-aflSrmed  in  Bidwell  v.  McOuen,  183  Iowa 
633.    See,  also,  Pine  v.  Reynolds,  187  Iowa  379. 

We  reach  the  conclusion  that  a  highway  was  estab- 
lished on  the  section  line,  as  claimed  by  plaintiff;  that  de- 
fendants' fences  project  into  said  highway,  substantially  as 
claimed  by  plaintiff;  and  that  it  not  only  has  the  right,  but 
is  charged  with  the  duty,  of  remoVing  the  same  therefrom. 

Appellee  claims  that  the  land  that  will  be  enclosed  by 
the  fence,  if  moved,  is  underlaid  with  gypsum,  which  is  of 
great  value ;  but  we  do  not  see  how  this  matter  can  be  tak- 
en into  consideration  in  determining  whether  an  obstruc- 
tion should  be  removed  from  a  highway. 

The  decree  of  the  conii:  l>elow  is  I'eversed,  and  cause 
remanded  for  decree  in  harmony  herewith. — Reversed, 

Ladd^  0.  J.,  Wbavbe  and  Gaynoe,  JJ.,  concur. 


L.  C.  Wright  et*  al.,  Appellants,  v.  Georob  Pirie  et  al.,  Ap- 
pellees. 

8PE0IFI0  PEBFOBMANOE:  Fraud  and  MAntal  Xncompateney  as 
Defense.  IneufDcient  evidence  of  fraud,  plus  insuflteient  evi- 
dence of  mental  incompetency,  may  Justify  the  court,  in  the 
exercise  of  a  sound  discretion,  in  refusing  specific  performance. 

Appeal  from  Oreene  District  Court. — E.  Q.  Albbrt^  Judge. 

April  13, 1920. 
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Plaintiffs  appeal  from  a  judgment  of  the  court  below, 
dismissing  their  petition  praying  the  specific  performance 
of  a  contract  for  the  sale  and  exchange  of  properties. — 
AfflmiBd, 

Howard  d  8ayers  and  Church  d  McCuUy,  for  appel- 
lants. 

i/.  A.  Henderson  and  E,  B,  WiJson,  for  appellees. 

Stbvbns,  J. — The  contract,  specific  performance  of 
which  is  asked  in  plaintiffs'  petition,  bears  date  June  12, 
1917,  and,  by  the  terms  thereof,  plaintiffs  agreed  to  convey 
to  the  defendant  George  Pirie  the  N14  of  the  NW14  of 
Section  18,  Township  22,  Range  30,  subject  to  a  mortgage 
of  |4,000,  and  to  pay  him  $5,000  upon  the  delivery  of  the  pa- 
pers, which  was  to  be  on  or  before  June  20,  1917,  and  to 
assign  to  him  a  lease  of  the  above  tract  for  that  year,  in 
exchange  for  the  SE^  of  Section  24,  Township  83,  Range 
30,  all  in  Oreene  Ck>unty,  Iowa,  subject  to  mortgages  of 
18,000  and  |5,000,  respectively,  together  with  certain  per- 
sonal property,  consisting  of  stock  and  farm  implements, 
plaintiff  to  have  the  crop  then  growing  on  the  160-acre 
tract,  which,  by  a  separate  oral  agreement,  defendant  was 
to  cultivate  and  harvest,  for  which  plaintiff  agreed  to  pay 
him  $50  per  month,  together  with  the  customary  price  for 
board  furnished  by  Mrs.  Pirie  to  extra  help  on  the  farm. 
The  |4,000  mortgage  draws  interest  at  6  per  cent,  and  the 
18,000  and  (5,000  mortgages  at  5%  and  6  per  cent,  re- 
spectively. 

Defendant,  for  answer  to  plaintiff's  petition,  which  is 
in  the  usual  form  of  actions  for  the  specific  performance  of 
contracts,  admitted  the  execution  of  the  contract,  but 
averred  that  it  was  procured  by  the  fraud  of  plaintiff  L.  C. 
Wright  and  others ;  that  it  is  inequitable  and  unjust ;  and 
that  the  defendant  George  Pirie,  on  account  of  impaired 
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health,  was  incapable,  mentally,  of  understanding  and  com- 
prehending the  nature,  scope,  and  effect  of  the  contract,  at 
the  time  of  its  execution. 

The  defendants  were  i-epresented  in  the  negotiations, 
which  began  on  the  evening  of  June  11th,  by  one  Leonard, 
a  real  estate  agent  residing  at  Orand  Junction,  and  the 
plaintiff,  by  one  Kirkham,  a  real  estate  agent  residing  at 
Jefferson,  the  home  of  plaintiff,  who  was  engaged  in  the  fur- 
riture  and  undertaking  business.  Both  Wright  and  Pirle 
were  about  42  years  of  age,  members  of  the  same  local 
lodge,  and  had  known  each  other  for  a  good  many  years. 
Defendant  has  devoted  most  of  his  life  to  farming,  although 
he  has,  at  times,  been  employed  as  a  laborer  in  other  oc- 
cupations. He  claims  to  have  but  little  education,  and 
that  he  was  unable  to  compute  or  estimate  with  reasonable 
accuracy  the  aggregate  value  of  his  property,  or  the  differ- 
ence in  the  values  of  the  various  properties  of  the  respec- 
tive parties. 

It  was  first  arranged  between  Leonard  and  Kirkham, 
after  a  conversation  with  plaintiff,  on  the  afternoon  of 
June  11th,  to  solicit  defendant  to  inspect  plaintiff's  40-acre 
tract  on  the  following  day,  with  a  view  to  exchanging  his 
farm  therefor.  On  the  morning  of  the  12th,  Leonard  went 
to  the  home  of  the  defendant  in  an  automobile,  from  which 
place  he  and  the  defendant  went  to  Jefferson,  met  Kirkham, 
and  the  three  together  proceeded  to  inspect  the  40-acre 
tract.  After  looking  over  this  tract,  the  same  parties  went 
with  defendant  to  Cooper,  a  near-by  town,  and  then  to  Jef- 
ferson, arriving  there  about  noon.  They  ate  dinner  togeth- 
er at  a  hotel,  and,  shortly  thereafter,  went  to  the  residence 
of  plaintiff,  where  they  remained  until  he  came  to  dinner. 
Negotiations  were  opened  and  continued  at  plaintiffs'  resi- 
dence until  some  time  in  the  afternoon,  when  Kirkham, 
Leonard,  and  Wright  went  with  the  defendant  to  his  farm, 
and  looked  it  over,  together  with  his  stock  and  farm  imple- 
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ments;  and,  while  there,  an  agreement  to  exchange  proper- 
ties, upon  the  terms  before  stated,  was  tentatively  ar- 
rived at.  The  four  then  returned  to  Jefferson,  and  ate  sup- 
per at  a  restaurant,  after  which  they  went  to  a  lawyer's 
ofSce,  where  the  contract  was  prepared  and  signed  in  dupli- 
cate by  Wright  and  Pirie,  and  taken  to  the  former's  home, 
where  Mrs,  Wright  signed  it;  and  then  the  parties  named 
went  to  the  home  of  defendant,  where  they  arrived  about 
midnight,  and  plaintiff  and  defendant  went  into  the  house, 
for  the  purpose  of  obtaining  the  signature  of  Mi's.  Pirie  to 
the  contracts.  The  papers  werc  taken  to  the  bedroom  by 
defendant,  she  having  already  retired,  where  they  were 
signed,  and  one  copy  was  delivei*ed  to  plaintiff,  who  re- 
turned  with  Klrkham  and  Leonard  to  Jefferson. 

The  only  claimed  misrepresentation  of  the  40-acre  tract 
is  as  to  its  market  value.  The  defendant  testified  that 
while  they  were  on  the  premises,  Leonard  falsely  stated 
that  plaintiff  had  a  standing  offer  therefor  of  f  190  per  acre, 
and  that  Kirkham  aflSrmed  the  truth  thereof  by  referring 
him  to  a  local  banker.  Pirie  further  testified  that  he  did 
not  inspect  the  residence  on  the  40,  because  he  did  not 
want  the  place,  and  so  informed  Leonard  and  Kirkham.- 
In  this  he  is  corroborated  by  plaintiff's  tenant,  who  heard 
part  of  the  conversation.  At  Cooper,  Pirie  went  to  a  bank 
and  a  store,  accompanied  by  Kirkham,  to  transact  some 
business;  indeed,  from  the  time  Pirie  arrived  at  Jefferson, 
on  the  morning  of  the  12tli,  until  the  plaintiff  left  him, 
about  midnight,  he  was  not  out  of  the  company  of  Leonard 
or  Kirkham,  and,  most  of  the  time  after  they  met  Wright 
in  the  afternoon,  was  with  all  three  of  them. 

Plaintiff  testified  that,  when  he  met  the  parties  at  his 
home,  Pirie  proposed  a  trade  of  his  equity  in  the  quarter 
section,  and  his  stock  and  farm  implements,  for  the  40/ 
This  is  denied  by  the  defendant,  according  to  whose  tes- 
timony nothing  was  said  about  the  stock  or  implements 
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until  they  arrived  at  his  farm  in  the  evening.  Mrs.  Pine 
testified  that  she  did  not  know  the  stock  and  implements 
were  to  be  included  in  the  trade  until  the  morning  of  the 
13th^  when  she  read  the  contract ;  on  the  other  hand,  plain- 
tiff, Kirkham,  and  Leonard  testified  that  the  terms  of  the 
trade  were  fully  explained  to  her  in  the  afternoon,  and  that 
she  assented  thereto.  There  is  much  conflict  in  the  evidence 
as  to  what  occurred  during  the  day,  the  defendant,  in  part 
corroborated  by  his  wife,  testifying  one  way,  and  Leonard, 
Eirkham,  and  Wright,  to  the  contrary.  Likewise,  we  have 
the  usual  conflict  in  the  testimony  as  to  the  relative  values 
of  the  two  tracts  of  land.  According  to  the  testimony  of 
plaintiff,  the  40-acre  tract  was  worth  |200,  the  quarter  sec- 
tion, fllO  per  acre,  and  the  stock  and  implements,  (2,500. 
Upon  this  basis,  if  the  contract  were  carried  out,  plaintiff 
would  sustain  a  loss  of  |1,900.  Other  witnesses  fix  the  val- 
ue of  the  40-acre  tract  at  from  fl50,  the  lowest  placed 
thereon  by  any  of  defendant's  witnesses,  to  1210,  the  high- 
est value  placed  on  it  by  any  of  plaintiff's  witnesses;  and 
testify  that  the  160-acre  tract  was  worth  from  fllO  to  tl40 
per  acre.  A  fair  estimate,  it  seems  to  us,  would  be  about 
(130  per  acre  for  the  quarter  and  (180  per  acre  for  the  40. 
Estimated  upon  this  basis,  taking  the  value  of  the  person- 
alty to  be  (2,600,  plaintiff  obtained  an  advantage  in  the 
trade  of  about  (2,000. 

The  testimony  regarding  the  mental  condition  of  Pine, 
in  substance,  is  as  follows :  That  he  had  been  considerably 
worried  over  the  loss  of  hogs,  during  the  preceding  win- 
ter; that  his  wife  observed,  on  the  evening  of  the  12th, 
that  he  was  pale,  although  very  well  that  morning;  that 
he  retired,  shortly  after  plaintiff  left  with  the  contract,  but 
did  not  sleep;  that  he  expressed  the  fear  to  his  wife  that 
he  had  been  beaten  in  the  deal;  that  he  was  ill,  on  the 
morning  of  the  13th  and  during  the  day,  and  consulted  a 
physician,  who  testified  that  he  found  his  heart  action  ir- 
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I'egular,  and  that  he  was  somewhat  nervous  and  incoherent^ 
and|  in  his  judgment,  to  some  extent  unbalanced;  that, 
shortly  after  June  12th,  while  plowing  com,  he  observed 
plaintifl  and  Eirkham  on  the  premises ;  that  he  got  off  the 
flow,  and  went  to  the  adjoining  farm  of  a  neighbor,  and 
said  to  him: 

^^I  want  you  to  come  over;  them  fellers  are  here;  them 
fellers  that  I  traded  with.  I  want  you  to  come  over,  and 
have  them  go  home/' 

The  neighbor  testified  that  he  was  crying,  when  he  first 
saw  him,  and  later  in  the  afternoon,  when  Wright  was 
present.  The  neighbor  furfher  testified  that  he  told  Kirk- 
ham  he  thought  they  had  better  go  home;  that  Pirie  was 
not  right ;  and  that  Kirkham  responded  that  he  thought  so. 
too.  A  niece  of  defendant's  testified  that  she  heard  her 
father  tell  plaintiff  that  the  defendant  was  not  right,  and 
that  plaintiff  said,  'Tes,  I  know  it."  Plaintiff  denied  this 
conversation.  No  other  evidence  of  mental  unsoundness 
was  introduced.  On  the  morning  of  the  13th,  defendant 
went  to  plaintiff,  and  offered  to  trade  back;  and  again  on 
the  following  day.  Plaintiff  declined  to  cancel  the  con- 
tract, telling  defendant  that  he  was  not  in  a  position  to 
do  so.  Defendant  finally  offered  1200  to  cancel  the  trade, 
but  this  was  declined.  Later,  negotiations  for  a  settlement 
failed,  on  account  of  a  disagreement  over  fSO  which  plain- 
tiff left  at  defendant's  home,  on  the  afternoon  of  the  12th, 
as  he  testified,  to  bind  the  bargain. 

It  will  be  observed  from  the  foregoing  recital  that  the 
evidence  offered  to  sustain  defendant's  plea  of  fraud  and 
mental  unsoundness  is  not  very  conclusive.  According  to 
the  testimony  of  defendant,  he  did  not,  during  the  nego- 
tiations, undertake  to  ascertain  whether  he  was  getting  the 
value  of  his  farm  and  stock  in  the  trade  or  not.  He  testi- 
fies that  he  was  not  permitted  to  go  by  himself  for  that 
purpose,  or  to  consult  or  advise  with  some  other  person,  and 


1172  '  Wright  v.  Pirie.  [188  Iowa 

that  he  was  unable,  under  the  circumstances,  to  make  the 
necessary  computation  to  enable  him  to  detei^nine  the  mat- 
ter. On  the  other  hand,  the  testimony  on  behalf  of  plain- 
tiff tended  to  show  that  he  did  figure  it  up,  and  fully 
understood  it.  One  witness  testified,  that  plaintiff  said,  in 
the  afternoon  of  the  12th,  that  he  would  stay  with  the 
defendant  until  he  traded.  It  is  true  that  Leonard  was 
the  agent  of  defendant,  and  it  is  possible  that  his  conduct 
was  inspired  by  a  good-faith  zeal  to  obtain  a  commission; 
but  it  is  significant  that  he,  plaintiff,  and  Kirkham,  or  some 
of  them,  were  constantly  in  defendant's  company,  and  that 
he  was  not  left  alone  at  any  time  until  the  contract  was 
finally  signed  by  his  wife,  about  midnight.  We  think  it  ap 
parent  that  defendant  traded  reluctantly.  He  informed 
Eirkham  and  Leonard,  in  the  forenoon,  that  he  did  not 
want  the  40,  and  later  declined  to  consider  a  residence  and 
some  Missouri  land  which  plaintiff'  had  for  trade.  After 
spending  some  hours  at  plaintiff*s  home,  and  a  short  time  at 
defendant's  home,  and  a  short  time  at  defendant's  farm, 
and,  according  to  plaintiff's  testimony,  after  an  agreement 
had  been  reached,  to  which  MSrs.  Pirie  consented,  plain- 
tiff either  delivered  |50  to  the  defendant,  or  laid  same  on 
the  table  in  the  kitchen  of  his  home,  to  bind  the  bargain. 
— defendant  claiming  that  he  laid  it  on  the  table.  The  par- 
ties were  not  willing  to  defer  the  execution  of  the  written 
contract  until  the  following  day,  and,  for  some  reason, 
plaintiff  returned,  with  Eirkham  and  Leonard,  to  defend- 
ant's home,  and  went  into  the  house  at  midnight,  with 
the  defendant,  to  obtain  Mrs.  Pirio's  signature  to  the 
contract.  These  circumstances  tend  to  contradict  plain- 
tiff's  claim  that  defendant  was  seeking  and  urging  the  ex- 
change, rather  than  himself.  The  record  does  not  reveal 
plaintiff  as  a  candid  witness.  As  stated,  Kirkham,  Leon- 
ardy  and  the  defendant,  after  dining  at  the  hotel  together, 
went  to  the  home  of  plaintiff,  shortly  after  noon,  where  they 
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waited  for  him  to  come.  Upon  cross-examination,  plain- 
tiff testilied  that  he  did  not  know,  when  he  first  saw  them, 
what  the  parties  wanted,  and  that  one  of  them  tohi  him 
they  wanted  to  talk  with  him.  The  fact  appears  to  be 
that  Kirkham  and  Leonard  had  talked  the. matter  over  with 
Wright  in  his  store,  the  day  before,  and  that  he  knew  they 
were  going  to  take  Pijrie  to  look  at  the  40,  the  following  day. 
Nevertheless,  he  sought  to  leave  the  impression  that  he  had 
not  seen  or  talked  with  Kirkham  about  it  for  a  considerable 
time  before.  A  piece  of  paper,  referred  to  in  the  evidence 
as  Exhibit  5,  was  handed  to  plaintiff  for  inspection,  and 
he  was  asked  whether  he  made  certain  figures  thereon. 
He  admitted  that  he  had  probably  made  part  of  them,  but 
said  that  he  did  not  know  whether  it  was  in  connection 
with  a  proposed  compromise  of  this  controversy  or  not. 
The  figures  appearing  on  the  exhibit  were  not  of  particular 
importance,  but  bore  slightly  on  one  matter;  but  we  have 
no  doubt  that  they  were  made  by  plaintiff,  and  had  ref- 
erence to  the  attempted  compromise.  It  is  scarcely  proba- 
ble that  he  would  insist  upon  a  specific  performance  of  the 
contract  if  he  honestly  believed  that  defendant  had  the 
advantage  of  f  1,900  in  the  trade,  or  that  he  would,  under 
such  circumstances,  have  declined  the  offer  of  |200  by  de- 
fendant, to  trade  back. 

Standing  alone,  neither  the  evidence  of  fraud  nor  men- 
tal incompetency  would  probably  justify  the  court  in  refus- 
ing a  decree  of  specific  performance;  but,  when  considered 
together  with  all  of  the  circumstances  surrounding  the 
transaction,  and  the  conduct  of  the  parties,  we  are  not  pre- 
pared to  hold  that  the  trial  court  abused  its  discretion  in 
denying  the  prayer  of  plaintiffs'  petition.  The  contract  was 
inequitable,  to  the  extent,  at  least,  that  it  allowed  plaintiff 
a  profit  of  12,000  or  more.  Plaintiff  is  a  business  man,  and 
has  had  considerable  experience  in  dealing  and  trading  in 
real  estate;  whereas  the  defendant  has  been  a  laborer  and 
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a  farmer,  and  without  similar  experience;  and  it  is  quite 
possible  that,  on  account  of  some  temporary  mental  dis- 
turbance, he  was  incapable  of  resisting  the  protracted  ef- 
forts of  plaintiff,  Eirkham,  and  Leonard  to  make  the  trade. 
As  soon  as  he  was  reliered  from  their  presence,  it  occurred 
to  him  that  he  had  made  an  unfortunate  deal,  and  that  he 
had  been  taken  advantage  of;  and  he  promptly  went  to 
plaintiff  and  offered  to  trade  back.  He  went  a  second  and  a 
third  time,  finally  offering  plaintiff  |200  to  do  so.  The  first 
visit  was  made  before  there  could  have  been  any. change  in 
the  situation  of  the  parties.  And,  while  plaintiff  was,  of 
course,  not  bound  to  cancel  the  contract,  if  fairly  made, 
simply  because  defendant  was  dissatisfied  therewith,  his 
refusal,  under  the  circumstances  disclosed,  is  not  without 
particular  significance. 

It  is  true,  as  contended  by  counsel  for  appellant,  that 
the  discretion  which  the  court  may  exercise  in  refusing  to 
decree  specific  performance  is  not  a  captious  or  arbitrary 
discretion,  but  a  sound,  judicial  discretion.  The  rules  ap- 
plicable to  cases  of  this  character  are  familiar,  and  the  cita 
tion  of  authorities  is  not  necessary.  The  court  below,  after 
seeing  the  witnesses  and  hearing  their  testimony,  denied 
specific  performance.  We  are  not  prepared  to  say  that,  in 
doing  so,  it  abused  its  proper  discretion.  We  think,  how- 
ever, that  plaintiff  should  have  the  right,  if  he  so  desires, 
to  pursue  his  remedy  at  law  for  damages  for  the  alleged 
breach  of  the  contract.  Subject,  therefore,  to  the  right  of 
the  plaintiff  to  prosecute  an  action  for  damages,  the  de- 
cree of  the  court  below  is — Affirmed. 

Wbavbb,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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Mii/r  H.  Allen,  Appellee,  v.  Mart  Touchbo,  Appellant 

APPBAL  AND  ESBOB:  Extent  of  Bevioir  of  Order  Beftutng  to 
Open  Default.  Refusal  of  the  court  to  set  aside  a  default  Judg- 
ment on  the  ground  of  no  senrlce  will  not  be  disturbed  by  the 
appellate  court  on  a  record  revealing  an  irreconcilable  conflict 
of  testimony. 

Appeal  from  Des  Moines  Municipal  Court. — O.  S.  Frank- 
lin, Judge. 

May  4,  1920. 

Appellant  moved  to  set  aside  a  default  judgment,  en- 
tered against  her  on  the  ground  that  she  had  not  been  le- 
gally served  with  notice.  This  is  an  appeal  from  the  over- 
ruling of  that  motion. — Affirmed, 

Jordan  d  Jorda/n,  for  api>ellant. 

Mili  H.  Allen,  for  appellee. 

Salingbb^  J. — I.  The  main  point  made  for  the  appel- 
lant is  that  the  court  erred  in  the  exercise  of  and  abused  its 
discretion  in  refusing  to  set  the  default  judgment  aside. 
On  whether  there  was  due  service  there  is  a  flat  conflict. 
The  return  of  the  sheriff  asserts  that  substituted  service 
was  made  at  the  usual  place  of  residence  of  this  appellant. 
The  officer  who  made  the  service  supports  the  truth  of  the 
return  by  his  testimony.  On  the  other  hand,  there  is  testi- 
mony that  the  service  was  made  at  a  place  other  than  said 
usual  residence.  We  hold  that  the  court  did  not  abuse  its 
discretion,  and  that  we  cannot  interfere  with  its  having  be- 
lieved the  return  and  the  testimony  supporting  the  same, 
and,  therefore,  cannot  disturb  its  resulting  action  in  re- 
fusing to  set  the  default  judgment  aside.  See  Pyle  t?. 
Stone,  185  Iowa  785;   McWilliams  v,  Robertson,  180  Iowa 

281. 


! 
1 


1176      BuTKoviTCH  V.  Obntbbvillb  B.  C.  Co.      [188  Iowa 

II.  There  is  a  complaint  of  the  reception  of  certain  tes- 
timony. It  may  not  be  denied  that  it  presents  a  serious 
question,  if  the  record  leaves  us  at  libei'ty  to  pass  upon  this 
complaint.  We  are  constrained  to  hold  that  we  cannot  con- 
sider it.  Much  of  it  was  received  without  any  objection. 
In  several  instances,  no  ruling  was  had  on  objections  made, 
and  no  ruling  was  demanded.  In  the  instances  where  ob- 
jections were  overruled,  no  exception  was  taken.  We  can- 
not entertain  the  assignment. 

Of  necessity,  this  conclusion  makes  it  unnecessary  to 
consider  various  practice  points  urged  by  the  appellee. 

We  are,  however,  of  opinion  that  the  motion  of  appel- 
lee, demanding  an  assessment  of  a  penalty  under  Section 
4141  of  the  Code,  on  the  ground  thaf  the  appeal  was  friv-^ 
olous  and  taken  for  delay,  is  without  merit. — Affirmed. 

Wbavbb,  C.  J.,  Evans  and  Prbston,  JJ.,  concur. 


John  Butkovitch,  Appellee,  v.  Cbntkrvillb  Block  Coal 

Company,  Appellant. 

BCASTEB  AND  SEBVAKT:    Insnfflclent  Haolageway  in  Mine.    Neg- 

1  Ugence  results  from  the  failure  of  a  mine  owner  operating  un 
der  the  long-wall  system  to  maintain  haulageways  for  draft 
animals  at  a  narrower  width  than  eight  feet,  unless  the  state 
mine  inspector  has  determined  that  such  width  is  impractica- 
ble.    (Sec.  2486-1,  Code  Supp..  1913.) 

MA8TEB  AND  SEBVA19T:     Width  of  Haulageways — ^Determination 

2  by  Inspector.  The  statutory  "determination"  by  the  state  mine 
inspector  that  it  is  not  practicable  to  maintain  a  haulagewaj 
in  a  mine  operated  under  the  long-wall  system  at  a  narrower 
width  than  eight  feet  must  be  a  definite  determination — ^may 
not  consist  of  a  mere  failure  to  object  to  a  narrower  width. 
Whether  such  "determination"  may  be  by  word  of  mouth  or 
must  be  by  some  formal  writing,  quaere. 

WITNBSSES:     Chross-Ezamination— Explanation   of   What   Witness 

3  Means.    In  an  action  for  injury  in  a  mine  haulageway,  and  on 
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the  Issue  whether  a  state  inspector  had  determined  that  the 
haula^eway  could  not,  in  practice,  be  maintained  at  a  width 
of  eight  feet,  the  inspector  may,  on  cross-examination,  testify 
that,  had  he  made  the  determination  as  to  the  way  in  question, 
he  would  have  made  it  in  writing. 

NBOUOENOS:    Bridenee— B^airs  Snhseqnent  ,to  Xnjuiy.    Repairs 
4    to  a  place  of  injury  subsequent  to  the  time  of  injury  may  not 
be  shown  for  the  purpose  of  establishing  negligence  at  the  time 
of  injury,  but  such  evidence  may  be  admissible  on  other  mate- 
rial issues  arising  in  the  case. 

TRIAL:     PermisslUle  Argument.     Record  reviewed,  and  held  that 
6    argument  was  within  the  record. 

liASTER  AND  SERVAKT:     Workmen's  Compensation  Act— Rejec- 
6    tion — Assumption  of  Risk  and  Negligence.    Assumption  of  risk 
and  nonwillful  negligence  are  not  permissible  issues  in  an  ac- 
tion by  an  injured  servant  against  a  master  who  has  rejected 
the  provisions  of  the  Workmen's  Compensation  Act. 

Appeal  from  Appanoose  District  Cowrt. — D.  M.  Anderson, 

Judge. 

May  4,  1920. 

Action  at  law,  brought  July  28,  1917,  to  recover  dam- 
ages for  personal  injuries  sustained  February  24,  1915,  in 
an  entry  of  defendant's  mine.  Trial  to  a  jury  and  verdict 
and  judgment  for  plainti£F  for  |500.  Defendant  Appeals. — 
Afpmied, 

• 

HoweU^  Elgin  d  Hotoell,  for  appellant. 

John  T,  Clarkson  and  Wilson  d-  Hmith,  for  appellee. 

Preston^  J. — Plaintiff  alleged,  substantially,  that,  on 
and  prior  to  February  24,  1915,  he  was  in  the  employ  of 
the  defendant,  an  incorporated  coal  company,  and  had 
theretofore  been  engaged  in  mining  coal ;  that,  on  or  about 
said  24th  of  February,  he  was  engaged  and  employed  by 
said  defendant  as  a  mule  driver;  and  that,  while  in  the 
performance  of  his  duty  on  the  twelfth  south  entry  off  the 


1178      BuTKOviTCH  V.  Cbntkrvillb  B.  C.  Ck).       [188  Iowa 

main  entry,  he  sustained  an  injur}',  by  being  caught  be- 
tween two  cars  of  coal^  which  injury  was  brought  about 
by  reason  of  the  fact  that  the  coal  on  the  cars  caught  or 
collided  with  the  sides  of  the  entry  or  haulageway ;  that,  at 
the  time  of  the  injury,  the  defendant  had  given  notice  re- 
jecting the  Workmen's  Compensation  Law ;  and  that  plain- 
tiff had  not  rejected  the  law.  Defendant  denied  general- 
ly, and  alleged  that,  within  three  weeks  prior  to  the  ac- 
cident, plaintiff  had  made  complaint  that,  at  the  place 
where  he  was  injured,  his  coal  was  ribbing  at  times;  that 
the  mine  foreman  directed  plaintiff  to  take  another  man 
and  fix  the  place  so  that  it  would  not  rib ;  that,  before  the 
accident,  plaintiff  and  such  other  man  did  go  to  said  place 
and  take  down  certain  rock,  and  thereafter  told  the  fore- 
man that  it  was  all  right;  that  the  foreman  relied  upon 
plaintiff's  statements,  and  believed  it  had  been  fixed  so  that 
the  sides  of  the  entry  would  not  come  in  contact  with  load- 
ed cars  of  coal,  and,  relying  thereon,  the  said  foreman  failed 
to  take  any  action  to  make  the  entry  higher  and  wider; 
that  the  condition  of  the  entry  was  the  same  at  the  time 
of  the  accident  as  at  the  time  plaintiff  reported  he  had 
fixed  it.  By  reason  of  these  matters,  defendant  alleges  that 
plaintiff  was  estopped  from  claiming  that  the  entry  was  low 
or  narrow  at  the  point  in  question,  and  is  estopped  from 
claiming  that  defendant  failed  to  exercise  ordinary  care  in 
maintaining  the  entry  in  a  reasonably  safe  condition;  that 
plaintiff's  negligence,  at  and  prior  to  the  time  of  the  ac- 
cident, was  the  proximate  cause  of  the  injury;  that  plain- 
tiff's negligence  contributed  to  his  injury;  and  that  the 
same  was  brought  about  altogether  by  the  negligence  of 
plaintiff.  These  afBrmative  matters  are  denied  in  plaintiff's 
reply. 

The  evidence  was  such,  without  conflict  as  to  some  mat- 
ters, and  at  others  upon  conflicting  evidence,  that  the  jury 
could  have  found  that  defendant's  mine  was  operated  on 
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the  long-wall  syBtem :  that  is,  the  plan  is  so  designed  that, 
after  the  shaft  is  sunk  to  the  coal  strata,  entries  are  driven 
in  the  vein  of  coal  for  a  short  distance ;  then  the  works  are 
opened  up  in  circular  fonn,  and,  from  that  point  onward, 
all  the  coal  is  removed.  No  pillars  of  coal  are  left  in  as 
supports;  instead,  the  coal  vein  being  low,  refuse  material 
is  thrown  back  and  forced  up  against  the  roof  as  tightly  as  « 
practicable;  props  placed  under  the  roof  lend  some  sup- 
port; and,  in  addition,  large  blocks  of  slate  are  used,  to 
build  a  wall  on  each  side  of  the  roadway,  so  that  the  roof 
gradually  settles  down  upon  the  roof,  props,  and  gob.  In 
the  long-wall  system,  main  entries  are  maintained,  which 
go  directly  from  the  shaft,  and  from  these,  skip  or  cross 
entries  are  constructed ;  a  wall  is  i*onstructed  in  these  main- 
and  skip  entries;  the  skip  entries  ai*e  approximately  at 
right  angles  from  the  main  entries,  though  they  run  more 
or  less  in  a  diagonal  or  oblique  direction  to  reach  the  face 
where  the  miners  are  getting  out  the  coal.  In  this  mine, 
in  the  main  haulageway  or  enfry,  a  mechanical  haulage  was 
in  use,  where  the  loaded  cars  were  hauled  from  the  parting 
or  switch,  and  empty  cars  were  taken  from  the  shaft  to  such 
parting;  mule  drivers  hauled  empty  carp  from  the  parting 
to  the  face,  and  loaded  cars  from  the  face  to  the  main  me- 
chanical haulageway,  or  the  main  parting.  In  the  perform- 
ance of  his  duty,  plaintiflP  performed  the  greater  portion 
of  his  work  on  and  along  what  is  termed  the  twelfth  south 
skip  entry.  As  the  coal  was  mined  and  loaded  out,*  the 
main  entries  were  prosecuted  forward,  new  skip  entries 
were  constructed,  beginning  at  the  main  entry  and  driven 
at  approximately  right  angles.  These  entries  were  used  as 
haulageway,  through  which  coal  is  hauled  by  animal  pow- 
er. As  new  skip  entries  were  constructed,  the  old  ones 
were  abandoned  and  closed.  The  coal  vein  is  about  2^  feet 
thick.  Under  this  are  about  10  inches  of  ftre  clay;  and 
over  the  coal  there  are  5  or  6  inches  of  draw  slate;    and 
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«bove  this,  what  is  called  a  clod,  5  or  6  inches  thick ;  and  in 
some  places,  another  thin  layer  of  slate.  Above  all  these  is 
a  hard,  strong  substance,  termed  the  cap  rock,  and  perma- 
nent roof.  These  substances  between  the  coal  and  cap  rock 
are  ordinarily  taken  down  with  the  coal,  and  utilized  in 
building  walls  for  the  roadway.  In  the  main  entries  and 
in  the  skip  entries,  the  fire  clay  underneath  is  taken  out. 
In  the  long- wall  system,  where  the  coal  is  taken  out,  the 
roof  gradually  settles  down,  some  50  feet  from  the  work- 
ing face,  varying  according  to  the  amount  of  gob  thrown 
back,  and  praps  and  walls.  This  settling  is  sometimes  called 
the  squeeze.  The  settling  has  a  tendency  to  narrow  the 
entries.  There  is  evidence  tending  to  show  that,  when  the 
settling  is  going  on,  it  is  not  practicable  to  inaintain  the 
entries  8  feet  wide,  but  that,  after  the  weight  is  settled,  it 
is  not  impracticable.  According  to  defendant's  testimony, 
the  entry  in  question  was  between  8  and  9  feet  wide  when 
it  was  started,  and  in  the  neighborhood  of  6  feet  at  the  time 
plaintitf  was  hurt.  PlaintiflP's  evidence  is  that  it  was  some- 
what narrower  than  that.  It  frequently  occurs  that  the 
roof  settles  so  that  it  is  necessary  to  take  down  a  portion  of 
the  cap  rock,  in  order  to  make  sufficient  height  for  the 
mules  and  cars  to  pass  along.  Such  was  the  situation  at 
the  place  where  plaintiff  was  hurt.  What  is  called  a  chan- 
.  nel  in  the  roof  or  in  the  cap  rock  was  made  by  shooting 
down  a  part  of  it.  The  place  where  the  cap  rock  had  been 
shot  down,  which  was  immediately  over  the  track,  left  a 
space  at  the  high  point  about  18  inches  wide,  and  at  the 
bottom  it  was  about  46  inches  wide,  measuring  across  the 
entry, — just  wide  enough  for  the  mule  to  go  through.  The 
cars  were  low.  Upon  the  sides  were  boards  about  6  or  7 
inches  wide,  placed  on  edge,  and  from  that,  another  board, 
about  the  same  width,  forming  the  wing  or  fiare.  After  the 
bed  was  loaded  with  the  smaller  coal,  the  miners  placed 
large  chunks  of  coal  extending  to  the  wings,  and  it  was 
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these  large  chunks  that  came  in  contact  with  the  so-called 
channel  in  the  cap  rock.  Because  of  the  narrowness  of  the 
channel,  and  the  coal  on  the  top  of  the  car,  extending  above 
the  lower  edge  of  the  cap  rock,  the  coal  on  the  cars  some- 
times came  in  contact  with  the  cap  rock,  "ribbing,"  as  the 
driver  termed  it,  because  the  haulageway  was  too  narrow. 
Plaintiff  claims  that  the  miners  did  not  always  load  the 
cars  properly,  and  that  the  cars  were  not  all  loaded  the 
same  width ;  and,  as  we  understand  his  evidence,  he  claims 
that  some  of  the  cars  were  wider  than  others.  Plaintiff's 
evidence  is  that  the  car  in  question  was  loaded  even  with 
the  bed  of  the  car,  and  defendant's  evidence  tends  to  show 
that  it  was  loaded  so  as  to  extend  out  beyond.  Plaintiff 
says  he  never  had  the  miners  load  coal  for  him  to  extend 
beyond  the  car.  A  witness  for  defendant  says  that,  if  a 
chunk  of  coal  would  get  out  an  inch  and  a  half  beyond  the 
wing,  it  would  catch.  Plaintiff  says  that,  while  he  knew 
chunks  had  been  pulled  off  before  at  other  places,  he  did 
not  know  that  this  was  so  at  the  place  he  was  hurt.  Prior 
to  his  injury,  plaintiff  complained  to  the  mine  foreman  that 
the  cars  of  coal  were  ribbing,  and  requested  that  the  haul- 
ageway be  fixed.  Plaintiff  at  first  worked  for  defendant  as 
a  miner,  digging  coal ;  but,  a  few  week{^  prior  to  his  in^ 
jury,  began  working  as  a  driver  in  the  twelfth  south  entry, 
and  other  entries  in  said  mine.  At  the  time  plaintiff  was 
injured,  he  was  riding  between  two  cars  on  the  hitching  or 
coupling,  between  the  firwt  an<l  second  rars.  The  chunks  of 
coal,  coming  in  contact  with  the  cap  rock,  forced  the  chunks 
back  towards  the  rear  car,  causing  the  cars  to  leave  the 
track,  and  injured  plaintiff.  There  is  a  dispute  in  the  evi- 
deuce  as  to  whether  plaintiff  was  riding  in  the  proper 
place,  and  in  the  proper  way,  according  to  the  custom ;  but 
the  jury  could  have  found  that  the  drivers  in  this  mine,  as 
was  the  custom  in  the  low  coal  field,  used  different  means 
and  wars,  these  varying  according  to  conditions,  and  tliat 
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generally  the  drivers  rode  the  hitching  between  the  first  and 
second  cars. 

Appellant  has  assigned  46  errors.  Manifestly,  we 
should  not  take  the  space  to  discuss  each  one  in  detail. 
Some  are  of  minor  importance.  There  is  some  repetition: 
that  is,  the  same  questions  are  presented  in  different  ways. 
We  shall  take  up  and  consider  the  points  which  seete  to 
be  of  sufficient  importance. 

1.  Ten  of  the  errors  relate  to  the  question  as  to  wheth- 
er or  not  the  state  mine  inspector  had  determined  the  ques- 
tion as  to  whether  it  was  practicable  to  maintain  the  entry 

at  the  place  where  the  injury  occurred  at 
1.  liASTBB  AND       substautlally  eight  feet  in  width.     The  er 

sbbyant:    In- 

sufficient  haul     popg  relate  to  the  rulings  of  the  court  upon 

ageway^  in  °  ^ 

»*»••  objections  to  evidence,  the  instructions,  and 

so  on.  This  question  is  argued  at  great 
length,  and  seems  to  be  one  of  the  main  points  relied  up- 
on. Section  2486-1,  Code  Supplement.  1913,  provides, 
in  substance,  that  entries  in  which  hauling  is  being  done 
by  draft  animals  shall  be  maintained  substantially  eight 
feet  in  width,  from  one  rib  or  side  of  the  entry  or  haul- 
ageway  to  the  opposite  side,  etc.,  provided  that  the  sec- 
tion shall  not  apply  in  long-wall  work,  when  the  inspector 
of  the  district  whei*e  the  mine  is  located  shall  determine 
that  it  is  impracticable  to  maintain  the  width  of  the  en- 
try or  haulageway  as  therein  provided.  The  statute  does 
not  state  whether  the  detenuination  shall  be  in  writing 
or  otherwise,  or  how  or  when  it  shall  be  made.  Appel- 
lant contends  that  it  is  not  necessary  that  it  should  be  in 
writing.  The  mine  inspector  for  that  district  was  called  as 
a  witness  for  the  defendant,  who  testifies  that  he  was  fa- 
miliar with  the  statute  since  its  enactment.  He  testifies 
that  he  went  through  this  mine  about  January,  1914,  and 
that  he  probably  inspected  it  more  closely  the  first,  or  pos; 
sibly  the  second,  time.    This  was  more  than  a  year  before 
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plaintiff  was  hurt.  There  may  have  been  settling  of  the 
roof  after  the  visit  by  the  inspector.  If  it  had  become  set- 
tled at  that  time,  then,  as  before  stated,  the  evidence  tends 
to  show  that  it  would  be  practicable  to  maintain  the  entries 
at  the  required  width  of  substantially  eight  feet;  but  the 
witness  testified  that  he  did  not,  at  any  time  he  was  there, 
make  such  determination.  This  evidence  was  brought  out 
on  cross-examination,  and  over  objection  by  defendant.  We 
think  it  was  competent,  and  that,  in  view  of  the  direct  ex- 
amination, it  was  proper  cross-examination.  At  this  point, 
the  trial  court  instructed  substantially  that,  under  the  un- 
disputed competent  evidence  in  the  case,  the  inspector  had 
not  determined  that  it  was  not  practicable  to  maintain  the 
entries  where  plaintiff  claims  to  have  been  injured,  sub- 
Btantially  eight  feel  in  width ;  and  that,  under  the  laws  of 
this  state,  defendant  was  bound  to  keep  said  entry  at  sub- 
stantially eight  feet  in  width ;  and  that,  if  it  was  less  than 
that,  then  defendant  was  negligent  in  maintaining  said  entr^^ 
in  said  condition;  and  that  such  negligence  is  presumed  to 
have  been  the  proximate  cause  of  plaintiff's  injury,  and 
that  the  burden  is  then  upon  defendant  to  overcome  such 
presumption.  The  defendant  offered  instructions  on  this 
subject,  two  of  which  will  be  set  out.  There  may  be  some 
others  involving  the  same  thought,  stated  in  different  ways. 
Instructions  6  and  8,  so  offered,  read : 

"6.  You  are  instructed  that  defendant  company  was 
not  compelled,  in  its  long-wall  mine,  to  maintain  its  skip 
entries  any  particular  width,  but  was  only  compelled  to  ex- 
ercise ordinarj*  care  in  maintaining  them  wide  enough  to 
permit  the  passage  of  coal  that  was  properly  loaded:  that 
is,  loaded  in  accordance  with  the  custom  prevailing  either 
in  the  Hawkeye  mine  or  in  this  low  coal  field. 

"8.  You  are  instructed  that,  according  to  the  undis- 
puted evidence,  the  Hawkeye  mine  in  question,  at  the  time 
of  the  accident,  was  known  as  a  long-wall  mine,  and  that 
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the  skip  entries,  although  commenced  at  the  face  and  driv- 
en eight  feet  wide,  are  subjected  to  what  is  known  as 
^squeeze/  which  results  in  making  the  said  skip  entry  more 
narrow,  the  farther  the  entry  at  any  given  point  is  removed 
from  the  face  of  coal.  The  evidence  establishes,  without 
dispute,  that  this  squeezing  process  cannot  be  prevented  by 
the  company,  and  further,  that  the  company  is  not  com- 
pelled to  maintain  its  long-wall  skip  entry  at  eight  feet 
wide,  as  originally  constructed,  but  is  only  required  to  ex- 
ercise ordinary  care  in  maintaining  its  skip  entry  in  an 
ordinarily  safe  condition,  bearing  in  mind  that  the  com- 
pany has  a  right  to  assume  that  tho^e  using  its  skip  entries, 
including  the  mule  driver,  and  including  the  miners  who 
load  the  coal  cars,  will  so  use  and  so  load  and  so  haul,  in 
accordance  with  the  general  custom  prevailing  in  the  Hawk- 
eye  mine  at  the  time  of  the  accident,  or  prevailing  in  what 
is  known  a.s  this  low  coal  field/' 

ApiMillant  cites  14  Cyc.  2,^0,  where  a  definition  of  "de- 
termine" is  given,  as  follows: 

"To  decide;  to  settle;  to  end;  to  bring  to  an  end ;  re- 
solve; to  come  to  a  decision;  to  ascertain  or  state  defi- 
nitely." 

See,  also,  18  Corpus  Juris  984.  He  cites,  also.  State  v. 
Garter^  144  Iowa  371,  374,  as  holding,  under  another  stat- 
ute, that  such  words  should  be  so  construed  as  to  carry  out 
the  plain  intent  of  the  statute,  without  giving  such  words 
a  technical  meaning.  Appellee's  contention  is  that  deter- 
mination, within  the  meaning  of  the  law  and  the  power 
vested  in  the  mine  inspector,  is,  in  effect,  an  order,  an  ad- 
judication, or,  in  any  event,  expressed  permission  to  vary 
from  the  standards  as  fixed  by  the  statute  (citing  Becket' 
V,  Jones  [Wis.]  157  N.  W.  789;  State  v.  Police  Commission- 
ers, 14  Mo.  App.  297;  Atlantic  &  P.  R.  Co,  v.  United  States, 
76  Fed.  186 ;  State  v.  Board  of  Education,  35  Ohio  St.  368 ; 
New  Jersey  R,  d  T.  Co,  v,  Suydam,  17  N.  J.  L,  25).    It  is 
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unnecessary  to  review  and  discuss  these  cases,  because,  as 
said,  the  mine  inspector  himself  testified  that  he  had  not 
determined  the  matter  as  contended  by  appellant.  We 
think  the  trial  court  properly  instructed  that,  under  the 
undisputed  evidence,  the  mine  inspector  had  not  made  such 
determination,  and  that,  outside  of  the  statement  that  the 
evidence  is  undisputed,  the  instruction  is  correct,  under  the 
statute  and  the  law. 

But  it  is  thought  by  appellant  that  such  determination 
might  be  found  by  the  jury  from  the  words  and  actions,  or 
failure  of  the  mine  inspector  to  speak  and  object  at  times 

he  inspected  the  entry  in  controversy,  prior 

2-  ^^j^yj^j;^^^       to  the  accident,  and  that  it  was  a  question 

Seways^:  *d*^^"    ^^^  ^^^  J^^^  ^^  ^y  whether  the  inspector 

S^*?tor,''°  ^^    had  made  such  determination.     Defendant 

offered  instructions  on  this  theory,  and  that 
it  was  the  duty  of  the  mine  inspector  to  see  to  it  that 
the  entries  were  of  the  proper  width.  It  may  be  said 
in  passing  that,  conceding  that  such  was  the  duty  of 
the  inspector,  there  was  also  a  duty  resting  upon  the 
defendant,  and  further,  that  there  is  no  claim,  and  it 
could  not  well  be  made,  that  the  inspector  could  make 
any  determination  that  the  entries  should  be  so  narrow  as 
not  to  permit  cars  to  pass.  There  was  some  evidence  ad- 
mitted on  this  subject,  without  objection,  but  in  a  negative 
form.  For  instance,  the  mine  inspector,  Mr.  Holland,  testi- 
fied that  he  does  not  remember  stating  to  defendant  com- 
pany that  its  entries  could  be  maintained  at  the  width  of 
eight  feet;  does  not  remember  saying  verbally  to  defend- 
ant's mine  foreman,  Mr.  itunter,  or  his  superiors,  that  it 
was  practicable  for  them  to  maintain  their  skip  entries 
eight  feet  wide;  never  made  any  complaint  to  them  that 
their  entries  were  not  wide  enough.  The  court,  however, 
excluded  much  of  the  offered  testimony  by  which  defendant 
sought  to   show   by  its  foreman.   Hunter,  that  he   went 

VOL.   188  I  A.— 75 
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through  the  mine  and  this  entry,  so  far  as  it  had  been 
driven,  with  the  mine  inspector,  the  first  time  the  inspec- 
tor went  through  the  mine,  and  called  the  inspector's  atten- 
tion' to  the  narrowness  of  the  entry,  and  that  the  inspector 
said  it  had  squeezed  in,  and  that  it  couldn't  be  helped,  in 
the  long-wall  system.  We  are  of  opinion  that  this  falls 
short  of  a  definite  ascertainment  or  determination  that  it 
was  impracticable,  at  the  time  plaintiff  was  hurt,  or  at  any 
time,  to  provide  entries  of  the  required  width. 

2.  It  is  thought  by  appellant,  and  assigned  as  error, 
that  the  court  did  not  strike  out,  on  defendant's  motion,  a 
statement  by  the  mine  inspector  that,  if  he  had  made  a  de- 
termination such  as  that  now  in  question, 
8.  W1TNIS8I8:       <<it  would  have  been  made  in  writing,  and 

croM-ezamlna- 

tfon:  ezpiana-     filed  away  in  the  State  House  with  my  re- 

tlon  of  what  ''  *' 

witneM  meant,    port."     The  only  objection  to  th^  answer 

was  that  it  was  incompetent;  but  this  evi- 
dence came  on  i*ecross-examination,  after  witness  had  been 
interrogated  on  direct,  cross,  and  redirect  examination,  as 
to  what  he  had  observed  and  done,  and  what  he  meant  by  the 
word  ^'determine."  It  appears  that  the  witness  had  not 
understood  some  of  the  questions,  and  counsel,  perhaps,  did 
not  understand  the  witness.  A  part  of  the  record  on  this 
follows : 

^'Q.  In  answer  to  a  question  to  me,  you  started  to  say, 
and  did  say,  'if  there  had  been  a  determination, — '  and  objec* 
tion  was  made  that  it  was  not  responsive  to  the  question  I 
had  asked.  You  may  go  on  and  say  what  you  were  going  to 
say,  when  you  started  by  saying  ^if  there  had  been  a  deter- 
mination.' (Same  objection.*  Overruled.  Defendant  ex- 
cepts. Further  objection  that  it  cannot  be  a  competent  an- 
swer with  that  start,  and  not  calling  for  a  statement  of 
fact.  The  court :  Ton  didn't  give  him  a  very  good  oppor- 
t unity  to  say.'  Defendant  excepts.)  A.  If  there  had  been 
a  determination  of  that  kind  made  by  either  me  or  any 
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other  inspector.  (Defendant  moves  to  strike  that  out.  Sus- 
tained. Plaintiff  excepts.)  A.  By  me,  then,  it  would  have 
been  made  in  writing  and  filed  away  in  the  State  House 
with  my  report.  (Defendant  moves  to  strike  that  out  as 
incompetent.  Overruled.  Defendant  excepts.)  When  I 
make  a  determination  of  that  kind,  I  put  it  in  writing.'' 

There  seems  to  have  been  no  objection  to  the  last  ques- 
tion and  answer.  Thereupon,  counsel  for  appellant  further 
examined  the  witness,  on  redirect  examination,  as  follows: 

"Q.  I  understand  you,  then.  Don't  you,  when  you  visit 
a  mine,  when  you  look  over  it  and  find  something  out  of  the 
way,  don't  you  make  suggestions  verbally  to  one  of  the 
luanagenient,  either  the  pit  boss  or  the  operator?  A.  Most 
of  them  are  made  in  writing.  Q.  Some  of  your  recommend- 
ation, you  say,  you, do  not  make  in  writing?  A.  Some  that 
are  of  no  consequence  or  of  little  consequence." 

The  answer  objected  to  was  no  more  than  the  witness' 
saying  what  his  practice  was ;  and,  under  the  circumstanc- 
es, we  think  there  was  no  error. 

3.  It  is  thought  that  the  court  erred  in  not  permitting 
counsel  for  defendant  to  ask  leading  questions  of  his  wit- 
ness Holland,  the  mine  inspector,  for  that  the  witness  was 
unfriendly  to  the  defendant,  or  to  defendant's  counsel. 
There  is  nothing  in  the  examination  of  the  witness  in  chief 
to  indicate  any  antagonism;  but,  on  some  of  the  redirect 
examinations,  witness  seems  to  have  taken  offense  at  some 
of  the  questions  propounded  by  defendant's  counsel,  and 
at  the  attempt  to  require  witness  to  answer  yes  or  no,  and 
so  on.  But  few  objections  were  made  because  the  questions 
were  leading,  and  we  think  it  was  a  matter  within  the  dis- 
cretion of  the  trial  court. 

4.  Several  errors  are  assigned  in  regard  to  evidence  of 
subsequent  repairs,  and  the  taking  down  of  a  part  of  the 
cap  rock  after  plaintiff  was  hurt.    These  have  reference  to 
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the  evidence  and  to  an  instruction  by  the 
*'  f!52ii«f?^'5i      court.    It  was  in  connection  witii  evideace 

evideiicft :    re- 

queift  to*^in-       ^®  *^  Certain  measurements  as  to  width  and 
^^^^•'  dates.    It  is  not  disputed  by  appellee  that, 

ordinarily,  such  evidence  is  not  competent.  But  the  situa- 
tion in  the  instant  case  is  not  the  same  as  in  See  v.  Wabash 
R,  Co,,  123  Iowa  443,  447,  and  other  cases  cited  by-appellant. 
In  this  case,  defendant  introduced  evidence  tending  to  show 
that  the  rock  had  been  shot  down,  and  that  the  haulageway 
was  wide  enough  to  permit  cars  to  pass  through,  both  be- 
fore and  after  the  injury.  There  was  also  evidence  on  the 
part  of  appellant  that  the  rocks  did  not  need  to  be  taken 
down ;  and  further,  defendant  introduced  evidence  tending 
to  show  that  the  rock  could  not  be  taken  down.  It  was 
claimed  by  appellant  that  there  was  no  change  of  condi- 
tions. It  was  further  claimed  by  appellant  that  its  foreman 
made  measurements  at  the  place  where  the  injury  occurred. 
It  was  competent,  therefore,  for  plaintiff  to  show  that  the 
roof  was  taken  down,  and  could  be  taken  down ;  that  there 
had  been  a  change  of  conditions  which  would  permit  the 
cars  to  pass  through  safely,  because  of  the  changed  condi* 
tions.  And  it  was  competent  for  appellee  to  introduce  evi- 
dence tending  to  show  the  change  of  conditions  at  the  time 
the  measurements  were  made.  Beck  v»  Beck  Coal  d  Mtn. 
Co.,  180  Iowa  1, 19.  The  court  instructed  on  this  feature  of 
the  case  as  follows: 

^'14.  Evidence  has  been  admitted  tending  to  show  that 
some  of  the  cap  rock  was  taken  down  from  the  entry  where 
plaintiff  claims  to  have  been  injured,  after  the  date  .of  said 
injury.  This  evidence  was  drawn  out  when  a  witness  was 
being  examined  as  to  what  parties  had  tabsn  down  said  cap 
rock  and  when  it  was  taken  down.  The  fact  that  the  entry 
was  repaired  after  the  accident  is  not  competent  evidence 
that  the  entry  was  out  of  repair  will  not  be  considered  by 
the  jury  for  that  purpose.    It  is  competent  evidence,  how- 
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ever,  as  to  when  and  who  in  fact  took  down  the  rock,  and 
whether  it  was  taken  down  before  or  after  measarenieDts 
were  made  by  the  mine  foi«emaii." 

We  think  there  was.  no  error  in  regard  to  this. 

5.  It  is  thought  to  be  erroneous  that  counsel  for  plain- 
tiff referred  to  the  matter  just  mentioned  in  argument,  and 
said    that    taking   down    the    rock    alone   ought    to    con- 
vince the  jury  that  the  company  knew  the 

5.  TttiAL:  place  was  dangerous;   but  this  was  in  con- 

pennlsslDle 

argument.  nectiou  with  the  argument  as  to  Aether  it 

was  ^  taken  down  before  or  after,  and  that 
defendant  claimed  it  was  before  the  injury.  Counsel  fur- 
ther said: 

^'And  then  we  hear  the  claim  that,  in  addition  to  that, 
Lew  Meyers  trent  and  took  down  this  rock  before  this  ac- 
cident, 8  or  9  days — that  was  the  claim.  It  was  not  fixed 
by  Lew  Meyers  at  all  before  the  accident.  The  only  time  he 
ever  went  there  was  the  second  day  after  Butkovitch  was 
hurt,  the  next  day  being  an  idle  day." 

Counsel  further  said,  in  the  same  connection: 

''If  he  [Hunter,  the  foreman]  knew  befbre  that  it  was 
dangerous  or  was  not,  why  was  he  asking  John  Butkovitcg 
to  go  there  and  take  the  rock  down,  in  response  to  John's 
complaint  that  the  place  was  too  low  or  too  narrow?  If 
he  knew  it  was  all  right,  why  didn't  he  say^  'The  cars  go 
through  all  right.  It  isn't  dangerous.'  But  instead  of  that, 
he  admitted  by  his  conduct  that  the  place  was  too  low,  was 
too  narrow;  that  he  was  maintaining  a  place  that  was  not 
safe,  and  wanted  somebody  to  fix  it  But  he  got  too  care- 
less, and  somebody  got  hurt,  and  he  is  here  now,  trying  to 
throw  the  responsibility  on  Buell  and  Hadovidi  or  the 
plaintiff." 

Under  the  record,  we  think  this  was  not  unwarranted 
argument,  and  that  it  was  not  prejudicial. 

6.  As  to   the  alleged   estoppel  pleaded   by   appellant. 
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which  appellee  contends  is  but  another  way  to  attempt  to 
apply  the  doctrines  of  assumption  of  risk  and  contribu- 
tory negligence,  it  is  true  that  the  mine 
••  J^^^JSJ..^***       foreman    testified,   as    the   defendant   had 
Sm^Sfitton      pleaded,  that  plaintiff  was  sent  to  fix  the 
awiinption" of '   entry  in  question  before  he  was  injured, 
^u^'ifce.  ^^^  that  plaintiff  told  the  foreman  that  he 

had  taken  down  the  ix)ck,  and  that  it  was 
all  right.  But  this  was  denied  by  plaintiff!  It  seems  to 
UB  that*  the  bearing  of  this  evidence  would  be  on  the  ques- 
tion of  assumption  of  risk,  and  possibly  contributory  neg- 
ligence, in  that  it  is  claimed  that  plaintiff  knew  of  the  con- 
ditions, and  continued  to  work  after  complaint  by  him.  It 
appears  without  conflict  that  plaintiff  was  an  employee  of 
the  defendant  company,  and  that  he  sustained  an  injury 
arising  out  of  and  in  the  course  of  his  employment.  The  de- 
fendant had  rejected  the  provisions  of  the  Compensation 
Law,  and  was  under  obligation  to  pay  compensation  for  neg- 
ligence as  at  common  law^  as  modified  by  the  statute.  The 
Compensation  Act,  Section  2477-m  (c),  Code  Supplement, 
1913,  provides,  in  substance,  that  the  company  shall  not  es- 
cape liability  on  the  ground  that  the  employee  assumed 
the  risk,  or  that  he  was  negligent,  unless  negligence  was 
willful,  and  with  intent  to  cause  the  injury,  and  so  on; 
and  further,  that  it  shall  be  presumed  that  the  injury  to 
the  employee  was  the  direct  result  and  growing  out  of  the 
negligence  of  the  employer,  and  that  such  negligence  wa.<; 
the  proximate  cause  of  the  injury;  and  places  the  burden 
of  proof  on  the  employer  to  rebut  such  presumption.  It 
was  alleged  in  the  pleadings  that  defendant  was  not  within 
the  Compensation  Law,  and  the  court  properly  instructed 
in  reference  thereto,  and  in  harmony  with  the  law.  The 
court  instructed,  among  other  things : 

"9.  The  two  propositions  of  negligence  or  freedom  from 
negligence  upon   the  part  of  the  defendant  company  to 
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which  the  evidence  in  this  case  has  been  directed  are: 
First,  Did  the  defendai^t,  at  the  place  where  plaintiff  claims 
to  have  been  injured,  maintain  its  entry  of  the  width  pro- 
vided by  the  laws  of  this  state?  and,  second,  Did  the  defend- 
ant, at  the  place  where  plaintiff  claims  to  have  been  in- 
jured, use  ordinary  care  to  provide  the  plaintiff  a  reason- 
ably safe  place  in  which  to  do  his  work?  If  the  defendant 
has  failed  to  prove,  by  the  preponderance  or  greater  weight 
of  the  evidence  in  the  case,  that  it  was  free  from  negli- 
gence in  both  the  particulars  stated,  and  which  was  the 
proximate  cause  of  plaintiff's  injury,  then  the  plaintiff  will 
be  entitled  to  a  verdict  at  your  hands.  If  the  defendant 
has  proven,  by  the  preponderance  or  greater  weight  of  the 
evidence  in  the  case,  that  it  was  free  from  negligence  in 
both  particulars  stated,  or  that  such  negligence,  if  not 
disproved,  was  not  the  proximate  cause  of  plaintiff's  injury, 
then  the  defendant  will  be  entitled  to  a  verdict  at  your 
hands." 

He  later  stated  the  law  in  more  elaboration^  as  to  the 
two  points,  and  then  said,  in  part: 

**13.  If  the  defendant  has  proven,  by  the  preponder- 
ance or  greater  weight  of  the  evidence  in  the  case,  that  it 
was  free  from  negligence  which  was  the  proximate  cause  of 
the  plaintiff's  injury,  then  you  need  consider  the  case  no 
further,  but  return  your  verdict  for  the  defendant." 

We  think  the  instructions  of  the  court  cover  all  points^ 
and  all  that  defendant  was  entitled  to.  There  was  evidence 
of  negligence,  as  well  as  the  presumption  of  negligence,  and 
it  was  for  the  jury  to  say  whether  defendant  had  overcome 
the  presumption.  There  was  no  evidence  that  plaintiff  was 
intoxicated,  or  that  he  was  guilty  of  willful  negligence.  It 
should  have  been  said  before  that,  at  the  close  of  plaintiff's 
e\idence,  and  again  at  the  close  of  all  the  evidence,  defend- 
ant movek  for  a  directed  verdict.  The  motion  was  prop- 
erly overruled. 
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Other  minor  matters  are  argued,  but  such  as  seem  to 
be  controlling  have  been  discussed.  Upon  a  consideration 
of  the  entire  record,  we  reach  the  conclusion  that  there  was 
no  prejudicial  error  in  the  trial  of  the  case,  and  the  judg- 
ment is,  therefore, — Affirmed. 

Wbavbe,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


City  op  Dubuque,  Appellee,  v.  Dubuque  Electric  Com- 
pany, Appellant. 

FBAK0HI8B8:     Strict  Oonstrnction.    A  franchise  to  construct  a 

1  street  railway  and  necessary  side  tracks,  turnouts,  and  switches 
''on  South  Dodge  Street  fom,  Grandview  Avenue"  will  not  au- 
thorize any  oonstruction  on  Orandview  Avenue,  and  especially 
will  not  authorize  the  construotion  of  a  "loop." 

WOBDB  AND  PBBA8B8:     "Fran."    "From"  held  to  exclude  the 

2  terminus  referred  to. 

Appeal  from  Dubuque  District  Court, — J.  W.  Kintzingbr, 

Judge. 

May  4,  1920. 

Action  in  equity,  asking  an  injunction  against  de- 
fendant. There  was  a  decree  entered  in  October,  1918,  for 
the  plaintiff,  restraining  defendant  from  operating  its  street 
cars  over  and  upon  the  loop,  as  laid  and  constructed,  upon 
Grandview  Avenue,  and  enjoining  defendant  from  using 
said  loop  as  a  part  of  its  street  car  lines.  There  was  a 
judgment  against  defendant  for  costs.  The  defendant  ap- 
peals.— Affirmed, 

Nelson,  Duffy  &  Nelson,  for  appellant. 

M.  H.  Cziziek  and  3/.  D.  Cooney,  for  appellee. 

Pbbston,  J. — The  petition  was  filed  August  18,  1915, 
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and  against  tlte  Union  Electric  Company,  a  corporation,  or- 
ganized under  the  laws  of  Iowa«     Defendant,   Dubnque 

Electric  Company,  a  Delaware  corporation, 
1.  FBAWCHI8B8 :       In  JuW,  1916,  ^purchased  and  took  over  the 

ttrict    con- 

■trnction.  street   car   system   of  the   Union   Electric 

Company. 
It  is  alleged  substantially  that  plaintiff  is  a  special 
charter  municipal  corporation;  that,  in  1902,  the  Union 
Electric  Company  was  granted  a  franchise  to  operate  its 
various  lines  of  street  railway  upon  certain  designated 
streets  for  street  railway  purposes ;  and  that,  according  to 
the  terms  of  said  franchise,  said  company  is  limited  to  the 
streets  therein  named;  that  a  copy  of  the  ordinance  or 
franchise  is  attached  to  the  petition;  that  Grandview  Ave^ 
nue  is  a  public  street,  open  for  traffic,  and  is  not  one  of 
the  streets  which  said  company  was  granted  any  right  or 
franchise  to  use ;  that,  on  November  15,  1914,  defendant's 
predecessor,  through  its  general  manager,  petitioned  the 
mayor  for  the  right  to  construct  a  loop  at  the  terminus  of  its 
South  Dodge  and  linwood  line,  as  an  extension  to  said 
line  of  railway,  to  be  constructed  from  the  end  or  terminus 
of  said  line  on  South  Dodge  Street,  upon  Grandview  Ave- 
nue, and  to  occupy  the  street  between  the  curbs  on  said  ave- 
nue with  the  necessary  ties,  rails,  wire,  and  poles;  thai 
said  petition  was,  by  motion,  referred  to  the  city  council's 
committee  of  the  whole,  which  committee  reported  in  favor 
of  granting  said  petition,  and  which  report  was  approved 
by  the  city  council ;  that  the  Union  Electric  Company,  act- 
ing upon  such  proceedings,  tore  up  the  surface  of  the  street, 
laid  its  track,  and  constructed  said  loop  as  an  extension  of 
its  street  car  line ;  that  said  loop  is  now  being  used  by  de- 
fendant as  a  part  of  its  South  Dodge  Street  and  Linwood 
line ;  that  no  ordinance  was  ever  passed  by  the  city  council, 
granting  defendant  the  right  to  occupy  Grandview  Avenue 
with  said  loop,  but  the  only  action  taken  by  the  council  was 
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the  passage  of  the  motion  referred  to,  nor  did  the  mayor 
issue  a  written  permit  to  occupy  said  street;  that  no  no- 
tice of  the  application  to  construct  and  extend  its  line  in 
the  form  of  a  loop  on  said  avenue  was  ever  published  offi- 
cially in  any  newspaper;  that  the  construction  and  opera- 
tion of  said  loop  and  its  appurtenances,  and  the  extension 
of  defendant's  system  over  and  along  Grandview  Avenue  is 
unlawful,  and  wholly  without  right  or  authority ;  and  that, 
by  reason  of  its  location,  construction,  and  operation,  it 
constitutes  a  nuisance,  is  a  trespass,  is  a  menace  to  the 
public,  and  is  an  unlawful  interference  '  with  plaintiflTs 
rights  in  and  to  the  free  and  unobi^ructed  use  of  Grand- 
view  Avenue;  that,  soon  after  defendant  b^an  to  con- 
struct said  loop,  and  before  it  was  completed,  plaintiff 
served  notice  upon  the  defendant  to  discontinue  the  con- 
struction, and  remove  its  rails,  etc.,  which  defendant  re- 
fused to  do,  and  has  ever  since  continued  to  operate  its  line 
of  railway  upon  said  street ;  that  plaintiff  has  no  speedy  or 
adequate  remedy  at  law. 

Defendant  makes  the  following  admissions:    It  is  the 

_  * 

successor  to  the  Union  Electric  Company,  and  acquired 
all  the  rights  of  said  company,  and  assumed  the  obligations 
of  said  company,  and  its  predecessor  was  granted  a  fran- 
chise, as  alleged.  Grandview  Avenue  is  a  public  street. 
Permission  was  requested  to  construct  a  loop,  and  this 
was  referred  to  the  committee,  and  granted  by  the  council- 
It  also  avers  that,  befoi'e  the  report  of  the  committee  of  the 
whole  to  the  council,  the  members  of  the  council,  in  a  body, 
went  to  the  proposed  site  of  the  loop,  and  had  the  radius 
and  the  space  pointed  out  to  them;  and  that  said  loop  is 
constructed  partly  on  Grandview  Avenue  and  partly  on 
South  Dodge  Street,  at  the  junction  of  said  avenue  and 
street,  with  a  radius  of  about  40  feet;  that  it  constructed 
the  loop  under  the  proceedings  referred  to;  and  that  after 
laying  its  rails,  it  paved  the  space  between  the  rails  and  a 
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foot  on  either  eifle  with  brick,  and  set  one  pole  for  its  wirea 
used  on  the  loop.  It  admits  that  no  notice  of  the  applica- 
tion of  defendant  to  receive  a  franchise,  or  to  grant  to  it 
the  privilege  to  construct  and  extend  its  lane  of  railway  in 
the  form  of  a  loop  on  Orandview  Avenue,  was  ever  pub- 
lished the  required  number  of  times,  as  by  law  provided; 
admits  that  no  ordinance  was  passed  by  the  council,  grant 
ing  the  right  to  occupy  Grandview^  Avenue  with  the  loop, 
as  an  extension  of  its  system,  and  that  the  only  formal  ac- 
tion taken  by  the  council  was  the  passage  of  the  motion 
referred  to;  and  that  the  mayor  did  not  issue  a  written 
permit  to  occupy  the  street.  It  avers  that  the  installation 
of  the  loop  is  not  an  extension  of  its  railway  system,  and 
that  no  part  of  said  railway  is  laid  upon  Orandview  Avenue 
as  a  street  railway  system,  and  that  the  loop  is  but  an  en- 
largement of  the  facilities  which  the  franchise  holder  em- 
ploys, in  exercising  the  power  originally  granted ;  avers 
that  the  application  to  the  mayor  was  ^ot  an  application 
for  a  franchise  to  operate  upon  Orandview  Avenue,  but  that 
the  privilege  asked  for  and  granted  by  the  council  was  in 
the  nature  of  a  switch  or  turnout,  to  enable  the  company 
greater  facilities  to  operate  its  cars  under  its  franchise; 
denies  that  the  construction  and  oi)era!tion  of  tiie  loop  are 
unlawful;  denies  that  it  was  served  with  notice  shortly 
after  beginning  the  construction  of  the  loop;  but  avers  that, 
shortly  before  the  loop  was  completed,  it  was  notified  to 
cease  its  operation,  which  notice  was  not  heeded;  avers 
that  it  will  continue  to  operate  the  loop,  unless  denied  the 
right  to  do  so ;  denaes  that  plaintiff  has  not  a  speedy  rem- 
edy at  law ;  avers  that  defendant  relied,  in  good  faith,  upon 
the  permission  granted,  and  expended  money  for  labor  and 
material,  which  has  not  been  repaid;  denies  all  allega- 
tions not  admitted. 

The  case  was  tried  upon  an  agreed  statement  of  facts, 
and  an  amendment  thereto,  which  follow : 
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^1.  It  is  agreed  that  the  defendant  Dubuque  Electric 
Company  is  the  sttcceasor  of  the  defendant  Union  Electric 
Company;  has  acquired  ail  the  property,  rights,  privi- 
leges, franchises,  etc.,  of  the  said  Union  Electric  Company 
in  the  city  of  Dnbnqne,  Iowa,  and  has  assumed  the-  duties, 
obligations,  and  resp^msibilities  of  the  defendant  Union 
Etectric  Company,  and  is  engaged  in  the .  management, 
operation,  and  control  of  the  properties  described  in  plain- 
tiff's petition,  with  the  same  rights  and  obligations  as  the 
defendant  Union  Electric  Company. 

^'2.  It  is  admitted  that  the  defendant  Dubuque  Etec- 
tric Company  is  limited  in  the  operaticm  of  its  railway  q^- 
tem  to  the  streets  named  in  its  franchises,  excepting  as  to 
r%hts  acquired  by  necessary  implication,  including  such 
rights,  if  any,  as  wei^  granted  by  the  adoption  of  liie  report 
of  the  committee  of  the  whole  on  March  4,  1915,  referred  to 
in  the  pleadings. 

"It  is  admitted  that  the  defendant  Dubuque  Electric 
Company  has  no  franchise  to  lay  its  tracks  or  des  or  rails 
on  Orandview  Avenue,  as  a  part  of  its  street  railway  sys- 
tem, excepting  such  rights  as  may  be  conveyed  in  the  gen- 
eral grant  to  install  switches,  turnouts,  etc.,  and  aa  con- 
tained,  if  any,  in  the  grant  of  March  4,  1915,  by  the  adop- 
tion of  the  report  of  the  committee  of  tiie  whole,  referred 
to  in  the  pleadings,  and  such  as  were  acquired  by  neces- 
sary implication. 

'^4.  It  is  admitted  that,  on  or  about  November  15, 1914, 
the  defendant  Union  Electric  Company  petitioned  the  city 
council  of  the  plaintiff  city  for  the  privilege  to  construct, 
among  other  things,  a  loop  at  the  terminus  of  its  fiouth 
Dodge  Street  line  of  the  character  and  dimensioBs  as  riiown 
on  blue  print  map  prepared  by  Eugene  Anderson,  Civil 
Engineer,  on  file  in  this  case,  and  which  is  marked  Ex- 
hibit D. 

"5.  It  is  admitted  that,  before  the  report  of  the  com- 
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mittee  of  the  whole,  referred  to  in  the  pleadings  in  this  case, 
was  made  to  the  eity  council  of  the  city  of  Dubnqne,  all  of 
the  members  of  the  city  council  of  the  city  of  Dubuque, 
while  acting  as  a  committee  of  the  whole,  and  in  a  body,  ac- 
companied a  representative  of  the  said  Union  Electric  Com- 
pany to  the  proposed  site  of  the  loop,  and  made  a  personal 
examination  on  the  ground  of  the  location  of  said  loop,  had 
the  radius  of  the  same  pointed  out  to  them,  and  that  said 
loop  is  constructed  partly  on  Grandview  Avenue  and  partly 
on  Bouth  Dodge  Street,  at  the  junction  of  Grandview  and 
South  Dodge  Street,  of  a  radius  of  about  forty  (40)  feet. 

"6.  It  is  admitted  that  the  defendant  Union  Electric 
Company,  acting  under  the  authority  of  the  city  council  of 
the  city  of  Dubuque,  granted  under  the  adoption  of  the  said 
report  of  the  committee  of  the  whole,  w«it  upon  the  prem- 
ises pointed  out  to  the  members  of  the  city  council,  and  con- 
structed said  loop  in  conformity  with  the  draft  shown  upon 
the  blue  print  map  marked  Exhibit  D,  hereinbefore  referred 
to,  and  paved  the  space  occupied  between  its  rails,  and 
one  foot  on  either  side  thereof,  with  brick,  rendering  the 
whotoi  surface,  including  the  rails,  even  with  the  surface  of 
the  street,  and  that  it  set  but  one  pole  to  accommodate  its 
wires  for  the  conduct  of  its  cars  about  said  loop. 

.  "7.  It  is  admitted  that  the  only  extension  granted  to 
and  accepted  by  the  defendant  Union  Electric  Company  is 
as  is  shown  on  the  said  blue  print  map,  marked  Exhibit  D 

"8.  It  is  admitted  that  the  rails  used  in  the  construc- 
tion of  said  loop  were  manufactured  under  a  special  order, 
and  were  on  the  ground  before  the  work  was  commenced; 
that  the  work  of  the  Installation  of  the  loop  was  begun  on 
July  15,  1915,  and  completed  on  August  25,  1915 ;  that  the 
city  of  Dubuque  notified  the  said  defendant  Union  Electric 
Company,  on  August  16,  1915,  to  discontinue  the  installa- 
tion of  said  loop;  that,  at  the  time  of  the  service  of  this 
notice,  all  the  work  on  said  loop  had  been  completed,  except 
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the  laying  and  placing  of  the  rails,  and  the  filling  and  pav* 
ing  of  tiie  street,  at  an  outlay  for  labor  and  materials  of 
approximately  the  sum  of  eighteen  hundred  (91,800)  doI> 
lars." 

^'In  compliance  with  the  suggestion  of  the  trial  court, 
the  agreed  statements  of  facts  hereinbefore  filed  is  herein 
enlarged,  or  made  more  definite  and  specific  : 

'^1.  It  is  agreed  that  the  ordinance  which  is  attached  to 
the  petition,  and  referred  to  in  Paragraph  2  of  the  original 
stipulation,  is  substantially  the  franchise  of  the  company. 

^Taragraph  5  of  the  stipulation  is  made  more  specific 
in  the  following  particular,  to  wit : 

'The  report  of  the  committee  of  the  whole  of  the  city 
council  of  the  city  of  Dubuque,  referred  to  in  said  Para- 
graph 5,  is  as  follows : 

"  'Your  committee  of  the  whole,  to  whom  was  referred 
the  petition  of  the  Union  Electric  Company,  asking  permis- 
sion to  construct  a  ''Y''  at  the  end  of  the  Linwood  line  on 
Davis  Avenue,  and  a  loop  at  the  end  of  the  Dodge  Street 
line,  would  respectfully  recommend  that  the  prayer  of  the 
petition  be  granted,  and  that  the  space  occupied  by  the 
track  and  one  foot  outside  the  rails  be  paved  with  brick. 

'''William  Singrin,  Chairman. 

'^  'On  motion  of  Alderman  Singrin,  the  various  reports 
of  the  committee  of  the  whole  were  adopted.' 

"The  extension  referred  to  in  Paragraph  7  of  the  stin- 
ulation,  if  there  be  any  extension,  was  created  by  the  adop* 
tion,  upon  motion  of  Alderman  Singrin,  as  above  shown,  by 
the  city  council  of  the  city  of  Dubuque,  of  the  report  of  the 
committee  of  the  whole  of  said  city,  hereinabove  set  out. 
The  plat  referred  to  in  the  stipulation  of  facts,  as  now 
amended,  shows  the  distance  between  the  rails  and  the  curbs 
on  tiie  east  and  west  side  of  Orandview  Avenue." 

It  would  be  difficult  to  give  a  good  idea  of  the  situation 
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by  any  description,  hence  the  blue  print  plat,  Exhibit  D, 
is  here  set  out : 
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The  i-equest  for  permission  to  construct  the  loop  is  as 
follows : 

"To  the  Honorable  the  Mavor, 

"Dubuque,  Iowa. 
"Dear  Sir  : 

"Permission  is  hereby  requested  to  construct  a  loop  at 
the  end  of  the  Dodge  Street  line  and  a  *Y'  at  the  end  of  the 
Linwood  line  on  Davis  Avenue.  This  is  to  permit  the  oper- 
ation of  single  end  cars,  that  we  can  equip  with  air  brakes^, 
and  it  will  facilitate  the  movement  of  cars  on  this  division 
and,  we  hope,  enable  us  to  work  out  a  plan  that  will  result 
in  the  restoration  of  ten  minute  service.  We  request  per- 
mission to  do  the  above  under  direction  and  subject  to  ap- 
proval of*  the  city  engineer. 

"Yours  respectfully, 

"Union  Electric  Co., 
"E.  M.  Walker,  G.  M.'' 

This  request  seems  not  to  have  been  acted  upon  until 
March,  1915,  when  the  council  adopted  the  report  of  the 
committee.  -The  original  franchise  or  ordinance,  under 
which  the  defendant  claims  a  right  to  use  Grandview  Ave- 
nue, contains,  among  other  things,  the  following : 

"Sec.  1.  That  there  is  hereby  granted  to  the  Union  Elec- 
tric Co.,  a  corporation  organized  under  the  laws  of  Iowa, 
its  successors  and  assigns,  the  right  and  authority  to  main- 
tain and  operate,  upon  and  along  the  streets  of  the  city  of 
Dubuque,  all  the  lines  of  street  railway,  as  at  present  con- 
structed thereon  and  operated  by  the  said  Union  Electric 
Co.,  under  franchises  and  ordinances  heretofore  granted  by 
the  city  of  Dubuque  to  the  Dubuque  Street  Railway  Go- 
to William  L.  Allen  and  Thos.  O.  Sweeney,  to  David  H.  Og- 
den,  and  their  successors  and  assigns,  and  to  said  Union 
Electric  Co.,  upon  the  conditions  and  under  the  restrictions 
set  forth  in  this  ordinance,  for  the  period  of  twenty-five 
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years  from  the  adoption  hereof,  and  its  acceptance  by  the 
ct)mpany. 

"The  lines  of  street  railway  so  constructed  and  operated 
and  hereby  authorized  to  be  operated  and  maintained  being 
more  particularly  described  and  located  as  follows:  [Here 
the  ordinance  names  various  streets  other  than  those  in 
controversy,  upon  which  street  cars  may  be  operated] ;  and 
a  line  of  single  track  railway  on  South  Dodge  Street  from 
Grandview  Avenue  to  Dodge  Street,  thence  on  Dodge  Street 
to  South  Locust  Street. 

"Sec.  3.  For  the  purpose  of  constructing,  maintaining, 
and  operating  said  sti-eet  railway  lines,  said  Union  Electric 
Go.^  its  successors  and  assigns,  shall  have  the  right  and  au- 
thority to  go  upon  said  streets  and  parts  of  streets  and 
make  such  excavations  therein  as  may  be  necessary  for  the 
construction,  completion,  operation,  and  maintenance  of 
said  lines,  ♦  ♦  ♦  and  to  construct  all  necessary  side 
tracks,  turnouts,  and  switches,  and  to  erect,  construct,  and 
maintain  such  overhead  wires  and  poles,  ♦  ♦  ♦  provided 
that,  before  commencing  any  such  construction  or  repairs, 
said  Union  Electric  Co.,  its  successors  and  assigns,  shall,  in 
writing,  apply  to  the  mayor  of  the  city,  stating  the  nature 
of  such  work,  the  time  and  place  where  the  same  is  proposed 
to  be  done,  and  thereupon  said  mayor  shall,  if  satisfied  that 
such  work  may  properly  be  proceeded  with,  issue  a»  writ- 
ten pennit,  authorizing  said  Union  Electric  Co.,  its  suc- 
cessors and  assigns,  to  begin  and  complete  such  work.'' 

The  other  additional  action  of  the  council  is  that  under 
the  petition  to  the  mayor,  of  November  15th,  as  set  out  in 
Paragraphs  4,  5,  and  6,  of  the  agreed  statement  of  facts, 
and  Paragraph  1  of  the  amended  statement.  It  is  conceded 
that  a  part  of  the  loop  in  question  is  in  Grandview  Avenue, 
and  Grandview  Avenue  is  not  one  of  the  streets  named  in 
the  original  franchise  or  ordinance.  The  franchise  ordi- 
nance does  not  merely  describe  the  various  lines  of  railway 
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and  the  streets  over  which  they  are  to  be  operated,  but,  by 
Section  1,  before  set  out,  limits  the  company,  in  its  opera- 
tion of  its  system,  to  those  lines  and  those  streets  upon 
which  the  tracks  were  then  laid. 

As  we  understand  it,  the  Dodge  Street  line  ended  where 
South  Dodge  Street  intersects,  but  does  not  cross.  Grand- 
view  Avenue,  and  that  was  its  condition  at  the  time  the 
franchise  was  granted,  and  also  at  the  time  the  company 
ag?ked  permission  to  construct  the  loop  upon  Grand  view  Ave- 
nue. 

1.  If  is  plaintiflF's  contention  that  all  grants  or  fran- 
chises for  the  use  of  streets  must  be  strictly  construed,  and, 
in  case  of  doubt,  the  grant  must  be  resolved  against  the 
grantee;  and  second,  that  no  grant  or  franchise  to  use  the 
city  streets  by  a  public  service  corporation  can  be  given, 
-without  following  the  provisions  of  the  statute  with  refer- 
ence thereto.  It  summarizes  its  position  in  this  way:  That 
the  franchise  of  the  company  defines  its  rights  and  privi- 
leges in  the  city  streets;  that  the  company  acquired  no 
rights  in  Grandview  Avenue  by  the  action  of  the  city  coun- 
cil in  November,  1914,  and  such  action  was  wholly  void,  and 
covered  no  rights,  because  it  ignored  express  statutory  pro- 
visions; that  appellant  is  charged  with  knowledge  of  the 
limitation  upon  the  city's  powers,  and  equity  will  afford  it 
no  relief;  that,  the  action  being  invalid,  there  can  be  no  es- 
toppel; that  said  loop  is  a  nuisance,  because  it  obstructs 
the  free  use  of  the  street.  Appellee  contends,  and  supports 
the  proposition  by  citation  of  authorities,  that  one  who  as- 
serts private  rights  in  public  property,  under  grants  of  this 
character,  must  come  prepared  to  show  that  they  have  been 
conferred  in  plain  terms,  for  nothing  passes  by  the  grant,  ex- 
cept it  be  clearly  stated  or  necessarily  implied ;  and  that  it 
is  a  matter  of  common  knowledge  that  grants  of  this  char- 
acter are  usually  prepared  by  those  interested  in  them,  and 
submitted  to  legislative  bodies,  with  a  view  of  obtaining  the 
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most  liberal  grant  of  privileges  which  they  are  willing  to 
give;  that  this. is  one  among  many  reasons  why  they  are  to 
be  strictly  construed.  Blair  v.  City  of  Chicagoy  201  U.  S. 
400  (50  L.  Ed.  801) ;  State  v.  Des  Moines  City  R.  Co.,  169 
Iowa  259;  Cooley  on  Constitutional  Limitations  (7th  Ed.) 
566.  Appellant  concedes  the  foregoing  to  be  the  rule^  but 
contends  that  the  original  ordinance  or  franchise,  granting 
rights  to  it  upon  Dodge  Street,  includes,  by  necessary  im- 
plication, the  rigl^t  to  construct  a  loop  extending  #rom  the 
end  of  Dodge  Street  onto  and  over  Orandview  Avenue.  We 
understand  it  to  claim  under  the  original  f ranchise^  and  not 
under  the  action  of  the  city  council,  in  1915,  for  they  say 
in  argument : 

^^This  grant  did  not  constitute  a  new  franchise,  or  did 
not  enlarge  the  franchise  under  which  the  street  car  com^ 
pany  was  operating,  but  was  a  grant  warranted  under  the 
terms  of  the  old  franchise,  and  is  not  a  license. that  the 
city  may  revoke  at  its  pleasure." 

We  assume  that  they  claim  under  both,  in  the  sense 
that  they  claim  the  right  under  the  original  franchise  by 
neceaSary  implication  and  permission  granted  by  the  last 
action  of  the  council,  under  the  provision  relating  thereto 
in  the  original  franchise.  This  might  be  so,  if  the  original 
franchise  granted  the  right  to  occupy  Grandview  Avenue 
and  it  may  be  so  if  the  right  is  necessarily  implied  therein. 
Whether  the  right  is  so  implied,  depends  upon  the  con- 
struction of  the  ordinance  or  franchise,  and  the  intent  of 
the  council,  as  gathered  from  the  ordinance,  and  what  was  in 
the  contemplation  of  the  parties.  The  franchise  does  not, 
in  express  terms,  grant  the  right  to  construct  a  loop.  It 
does  give  the  right  to  construct  necessary  side  tracks,  turn- 
outs, and  switches.  It  is  thought  by  appellant  that  these 
terms  cover  and  are  equivalent  to  the  word  **loop."  The 
word  "loop"  could  have  been  used  in  the  ordinance,  had  it 
been  within  the  intention  of  the  parties.    We  know,  without 
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evidence,  what  side  tracks,  turaotrts,  and  switches  are,  ^and^ 
that  the}'  occupy  less  space  in  a  street,  and  would  con- 
stitute less  obstruction  tJian  a  loop.  The  loop  in  question, 
according  to  the  blue  print,  conies  to  within  8  feet  and  a 
few  inches  of  the  curb  on  either  side.  This  would  form  an 
obstruction,  to  some  extent  at  least,  and  more  than  a 
switch^  side  track,  or  turnout,  for  automobiles  or  other 
vehicles  standing  near  the  sidewalk,  and  the  passage  of  Te- 
hides  along  the  street.  The  ordinance  provides  for  the  con- 
struction of  its  railway  on  South  Dodge  Street,  from 
Grandview  Avenue.  It  also  provides  that  defendant  «hall 
have  the  right  and  authority  to  go  upon  said  streets  and 
parts  of  streets  (that  is,  those  named  in  the  ordinAnce),  to 
(construct  all  necessary  side  tracks,  turnouts,  and  switches. 
Construing  the  words  "on"  and  "from,"  a»  used  in  the  ordi- 
nance, does  it  give  the  company  the  right  to  go  upon  Grand- 
view  Avenue,  or  is  it  limited  to  the  use  of  the  other  street  ? 
It  has  been  held  that,  by  the  general  rule,  "from"  an 
object  excludes  the  terminus  referred  to ;  but  the  rule  seems 
not  to  be  universal.    The  meaning  is  to  be  determined  by  a 

fair  and  reasonable  construction  bf  the 
whole  instrument,  regard  being  had  to  the 
true  intent  of  the  parties,  as  expressed 
therein.  20  Cyc.  850;  5  Cyc.  869;  «  Corpus 
Juris  153;  8tate  v.  Bushey,  84  Me.  459  (24  Atl.  940); 
Well8  V.  Jackson  Iron  Mfg.  Co.,  48  N.  H.  491 ;  Jackson  v. 
Reeves,  3  Caines  (N.  Y.)  293.  Appellant  contends  that  the 
words  "from,"  "to,"  and  "at,"  are  to  be  taken  inclusively, 
according  to  the  subject-matter,  and  that  authority  given  by 
a  charter  or  grant  to  construct  and  operate  a  railroad  from 
one  place  to  another  confers  authority  to  commence  the 
road  at  some  point  within  the  first  place,  and  end  it  at 
some  point  within  the  second.  They  cite  Union  Pacific  R, 
Co.  V.  Hall,  91  IT.  S.  343;  Smith  v.  Helmer,  7  Barb.  (N.  Y.) 
416;   Tetmessee  d  A.  R.  Co.  v.  Adams,  40  Tenn.  596;.  FMs- 
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hurg  i\  Cluley,  7i  Pa.  St.  259;  Comm<mwealih  v,  Erie  d 
N.  E.  R.  Co.,  27  Pa.  8t.  330  (67  Am.  Dec.  471) ;  McCartney 

m 

V.  Chicago  d  E.  R.  Co.,  112  111.  611 ;  Honghvon  CowUy  Bt. 
R.  Co.  V.  Common  Council,  135  Mich.  614  (96  N.  W.  393) ; 
Chimgo  &  N.  W.  R.  Co.  v.  Ghkago  d  E.  R.  Co.,  112  111.  589. 
But  these  are  cases,  for  the  most  part,  if  not  entirely,  where 
a  railroad  is  built  from  one  city  to  another.  Appellant 
quotes  from  Chicago  d  N.  W.  R.  Co.  v.  Chicago  d  E.  R.  Co., 
112  111.  589,  supra,  where  the  l^slature  granted  the  right 
to  locate  a  railroad  'from  the  city  of  Chicago  to  any  point 
in  the  town  of  E)van8ton."  It  will  be  noted  that  the  grant 
provided  that  it  could  be  to  any  point  in  the  town.  Under 
this,  it  could  hardly  be  properly  contended  that  it  was  ex- 
clusive.   Interpreting  this  clause,  the  court  said : 

*<We  think  a  legislative  grant  to  build  and  operate  a 
railway  from  Chicago  to  another  given  point,  without  any 
express  or  implied  restrictions,  would  authorize  the  gran- 
tee, so  far  as  the  state  is  concerned,  to  locate  its  tracks  and 
fix  its  terminus  at  any  point  in  the  city." 

This  seems  to  hold  that  it  is  so,  so  far  as  the  state  is 
concerned,  rather  than  the  city.  In  McCartney  v.  Chicago  d 
E.  R.  Co.,  112  111.  611,  626,  a  case  involving  the  same  grant 
and  the  same  phrase,  the  court  said: 

"The  words  ^from'  and  *to'  a  place  have  frequently,  in 
the  charter  of  a  company,  been  construed  to  mean  from  and 
to  a  point  within  the  place  from  and  to  which  the  cor- 
poration was  authorized  to  construct  its  road,  and  especially 
where  there  is  found  in  the  body  of  the  act  anything  indi- 
cating that  intention.  Mo9es  v.  Railroad  Co.,  21  111.  516; 
Farmers'  Turnpike  Co.  p.  Coventry,  10  J.  R.  389;  Mohawk 
Bridge  Co.  v.  Railroad  Company,  6  Paige  554;  Mason  v. 
Railroad  Conipamy,  35  Barb.  373;  Western  Pennsylvania 
Railroad  Co.'s  Appeal,  99  Pa.  St.  155.  This  is  the  reason- 
able interpretation  which,  we  think,  should  be  adopted  in 
this  case,  as  required  by  the  public -object  of  the  grant,  in 
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th<«  accommodation  of  the  public  with  railroad  faeilitiet'." 
Iir  the  case  last  cited,  such  interpretation  was  based, 
in  part  at  least,  upon  the  public  object  of  the  grant,  in  the 
accommodation  of  the  public  with  railroad  facilities.  This, 
we  assume,  is  because  a  railroad  coming  to  a  large  city,  or 
any  city,  should,  for  the  convenience  of  the  public,  be  not 
required  to  build  its  terminals  or  station  outside  the  city 
limits.  We  think  that  rule  and  the  reason  for  the  inile 
would  not  apply  in  the  instant  case,  where  the  city  itself, 
under  a  franchise,  grants  the  right,  and  limits  it  to  particu- 
lar streets.  As  said,  there  is  nothing  in  any  part  of  the 
ordinance  giving  defendant  the  right  to  go  on  Orandview 
Avenife.  We  are  of  opinion  that  the  company  is  limited  to 
the  use  of  South  Dodge  Street,  from  the  exterior  line  of 
Grandview  Avenue,  and  that,  considering  the  terms  of  the 
franchise,  and*the  fact  that  the  company  is  limited  to  the 
use  of  certain  streets  named,  that  a  loop  is  not  mentioned 
therein,  the  nature  of  the  loop,  the  greater  obstruction  and 
burden  upon  the  street,  and  all  the  circumstances,  it  was 
not  the  intention,  and  was  not  within  the  contemplation  of 
the  parties,  that  the  company  might  use  Grandview  Avenue 
for  a  loop.  And  we  think  the  right  is  not  one  of  necessary 
implication.  True,  it  might  be  more  convenient  fpr  the 
defendant  to  have  a  loop  than  a  switch,  side  track,  or  turn- 
out. 

2.  We  think  the  discussion  so  far  decides  the  case,  and 
we  shall  refer  only  briefly  to  the  other  points  suggested. 
One  of  these  is  that,  while  the  council  recommended  that 
the  prayer  of  the  petition  of  November  15th  should  be 
granted,  and  the  council,  by  motion,  adopter!  the  report, 
permission  was  not  obtained  of  the  mayor  in  writing,  ac- 
cording to  the  original  franchise.  It  is  contended  at  this 
point  by  appellee  that  the  council  could  not  grant  a  fran- 
chise of  this  character  by  a  motion ;  that  Section  767  of  the 
Code,  and  SectiOii  955,  Code  Supplement,  1913,  give  cities 
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under  special  charter  the  right  to  grant  rights  to  construct 
railroads  upon  their  streets;  and  thAt  Code  Section  760  is 
made  applicable  to  cities  acting  under  special  charter  by 
Section  958,  Code  Supplement,  1913;  and  that,  therefore, 
the  powei's  granted  in  both  sections  would  necessarily  coiue 
within  Chapter  14,  Title  V,  of  the  Code.  They  contend, 
also,  that  the  case  of  Merchants'  Union  Barb  Wire  Co,  t\ 
CMoago,  B.  d  Q.  R.  Co.,  70  Iowa  105,  holding  that,  under 
the  facts  of  that  case,  a  city  may  grant  the  right  of  way  on 
its  streets  to  a  railroad  company,  under  Section  464  of  the 
Code  of  1873,  by  resolution,  without  an  ordinance,  is  dis- 
tinguished in  Cascaden  v.  City  of  Waterloo,  106  Iowa  673, 
and  McMa/nus  v.  Homadayy  99  Iowa  507 ;  and,  as  pointed 
out  in  the  last  two  cases,  the  Merchants'  Union  Barb  Wire 
case  did  not  discuss  the  proposition  of  a  section  like  Code 
Section  947.  In  the  last-named  case,  there  wiis  an  ordi- 
nance granting  the  right  of  way  to  a  part  of  the  street,  and 
thereafter,  a  resolution  permitting  the  use  of  the  other  side. 
Appellee  contends,  and  cites  Th/urston  v,  Huston,  123  Iowa 
157,^  163,  State  v.  Des  Moines  City  R.  Co.,  135  Iowa  694, 
State  t?.  Des  Moines  City  R.  Co.,  159  Iowa  259,  and  other 
cases,  to  the  proposition,  that,  since  the  statute  provides  the 
method  to  be  pursued  for  the  granting  of  a  franchise,  its 
provisions  must  be  followed.  They  cite  the  case  of  State  v. 
Des  Moines  City  R.  Co.,  supra,  at  page  284,  as  holding  that 
a  company  or  corporation  may  operate  a  street  railway  up- 
on the  streets  of  a  city,  under  an  ordinance  or  resolution 
permitting  it  to  do  so,  without  express  legislative  author- 
ity ;  but  that  such  operation  and  occupancy  would  be  noth- 
ing more  than  a  mere  license,  terminable  at  pleasure,  and 
the  tracks,  etc.,' would,  at  all  times,  be  subject  to  removal  as 
a  nuisance,  by  any  citizen  especially  injured,  or  by  the'  city 
or  state  itself.  It  is  further  contended  by  appellee  that,  if 
the  last  proceedings  of  the  council,  by  motion,  could  be  con- 
sidered as  an  ordinance,  still  there  was  never  any  publica- 
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tion  of  notice,  as  provided  by  Section  955  of  the  Code ;  but, 
as  said,  we  shall  not  further  consider  these  propositions,  be- 
cause the  first  is  decisive,  and  furthermore,  as  before  stat- 
ed, we  do  not  understand  appellant  to  claim  any  right  un- 
der the  last  action  of  the  council  alone. 

We  are  of  opinion  that  the  case  was  rightly  decided, 
and  the  judgment  of  the  district  court  is,  therefore, — Af- 
firmed. 

Weaver,  0.  J.,  Evans  and  Balinqek^  JJ.,  concur. 


Joseph  EIladivo,  Appellee,  v.  Albett  Hospodarsky,.  Appel- 
lant. 

ZiANDI^BD  AMD  TBNANT:     BseasslTa  I^sry  for  Intarmingltd 

1  OlalmB— Bonedy.  In  an  action  for  a  definite  amount  of  rent 
tx>  which  is  added  a  claim  for  a  definite  amount  of  money 
loaned,  defendant's  remedy  for  an  excessive  levy  under  the 
landlord's  attachment  is  not  by  motion  for  a  dissolution  and 
discharge  of  the  attachment  in  toto. 

MOTIOMB:    Mast  Be  Billed  On  as  Presented.    Courts  must  pass  on 

2  motions  as  presented — may  not  so  recast  an  excessive  motion 
as  to  give  to  movent  that  to  which  he  is  entitled.  So  held  as 
to  a  motion  to  dissolve  an  attachment  in  toto,  when  movent's 
right  was  limited  to  a  dissolution  of  attachment  of  part  of  the 
property. 

Appeal    from    Johnson    District    Court. — K.    G.    Popham, 

Judge. 

May  4,  1920. 

This  is  an  appeal  because  a  motion  to  discharge  the 
property  seized  under  a  landlord's  attachment  was  over- 
ruled.— Affirmed. 

W.  J,  Baldwin^  for  appellant. 

Rickcl  d  Dennis  and  Henry  O.  MalkeVy  for  appellee.  - 
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Salinger,  J. — I.  The  petition  upon  which  the  attach- 
ment was  issued  makes  claim  on  notes  confessedly  due  for 
rent.    It  adds  a  distinct  claim  for  money  loaned  in  a  stated 

sum.    The  motion  to  discharge  asks: 
^'  mJSt^  «^  **That  said  attachment  be  dissolved,  set 

tor'intemingicd  •'^^ide  and  recalled,  and  that  all-  of  the  prop- 
rlmSfy.  ^^^  attached  be  released  from  said  attach- 

ment, and  all  costs  incurred  thereunder  be 
taxed  to  the  plaintiflf." 

The  basis  of  the  motion  is  the  claim  that  the  petition 
shows  on  its  face  that : 

**The  indebtedness  sued  on  is  not  for  rent  of  the  prem- 
ises described  in  the  petition  alone,  but  includes  other  items 
of  indebtedness,  so  blended  that  it  is  impossible  to  say  what 
portion  of  said  property  was  attached  under  the  landlord's 
lien,  and  what  portion  of  said  property  was  attached  for 
the  other  indebtedness." 

No  matter  how  difficult  it  may  be  to  ascertain  exactly 
how  much  of  the  attachment  had. seized  property  for  the 
payment  of  the  rent  due,  and  how  much  for  the  |19  borrowed 
money,  it  is  perfectly  clear  how  much  of  the  claim  of  the 
appellant  rests  upon  rent,  and  how  much  of  it  upon  money 
loaned.  This  situation  makes  many  of  the  citations  relied 
on  by  appellant  inapplicable.  They  are  cases  which  cancel 
the  lien  and  discharge  the  attachment  because  plaintiff -has 
"so  blended  the  rent  account  with  other  items  that  it  is  im- 
possible to  separate  the  one  from  the  other,  or  if  he  so  con- 
fuses them  that,  when  payments  are  made,  it  is  impossible 
to  say  which  is  paid,  the  rent  or  some  of  the  other  items." 
Smith  V.  Dayton,  94  Iowa  102,  107;  Ladner  v.  B<^lsley,  10.3 
Iowa  674,  680;  Erickson  v.  Smith,  79  Iowa  374,  377.  To 
like  effect  is  First  Nat.  Bank  v.  Flyrm,  117  Iowa  493,  498. 
And  we  find  little  that  is  relevant  to  any  material  angle  of 
this  case  in  Kendrick  v,  Eggleston,  56  Iowa  128.  The  ex- 
act question,  then,  is  not  what  shall  be  done  where  plaintiff 
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makes  a  confusion  which  is  not  present  in  this  case.  The 
point  to  be  passed  upon  is  this:  Where  the  petition  adds 
a  distinct  claim,  other  than  for  rent  due  to  a  distinct  claim 
for  such  rent,  and  thereon  more  property  is  attached  than 
would  be  done  if  nothing  but  a  claim  for  rent  had  been 
made,  should  the  attachment  be  dissolved  in  totof  That 
the  tenant  might  recover  damages  because  the  attachment 
had  seized  more  of  his  property  than  was  suflflcient  to  se- 
cure the  payment  of  the  rent  may  be  conceded.  Indeed,  it 
has  been  held  that,  in  such  case,  he  might  recover,  for  one 
thing,  "the  value,  if  anything,  of  the  use  of  said  attached 
property  from  the  date  of  said  seizure  to  the  present  time, 
together  with  the  depreciation,  if  any,  in  the  reasonable 
market  value  of  said  property  from  the  date  of  said  seizure 
to  the  present  time.'*  Ladner  v.  Balsley,  103  Iowa  674,  at 
679,  680.  But  appellant  did  not  ask  damages  because  of  the 
over-levy.  And  the  question  remains  whether  the  fact  that 
enough  property  was  attached  to  secure  the  payment  of  |19 
borrowed  money  warrants  the  canceling  of  the  attachment, 
thus  leaving  plaintiff  without  any  security  for  the  payment 
of  his  distinctly  made  and  larger  claim  for  rent.  It  would 
seem  that  Merritt  v.  Fisher,  19  Iowa  354,  disposes  of  this 
question  against  the  appellant.  There,  there  was  a  re- 
versal because,  under  facts  quite  similar  to  the  ones  at  bar, 
the  court  had  sustained  a  motion  to  dissolve  in  toto,  and  it 
was  said : 

"If  a  disproportionate  and  uni-easonable  amount  of 
property  had  been  attached,  and  this  is  clearly  made  to  ap- 
pear, the  excess  can  be  discharged,  on  motion  made  for  that 
purpose  in  the  district  courts.  Courts  have  power  over 
their  writs,  to  prevent  them  from  being  unjustly  or  oppres- 
sively used.'' 

The  case  of  Ladner  v.  Balsley,  103  Iowa  674,  680,  in  dis- 
tinguishing the  Merritt  case,  in  effect  approves  of  it.  In  a 
word,  whatever  rights  appellant  had  because  said  claim  was 
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added  to  the  claim  for  rent,  it  was  not  the  right  to  have  the 
attachment  discharged  in  its  entirety ;  and  that  is  the  only 
relief  which  was  demanded  and  denied. 

The  trial  court  is  not  at  liberty  to  reframe  the  applica- 
tion of  the  suitor  for  relief.  It  must  pass  upon  it  as  made. 
It  is  limited  to  sustaining  the  application  or  denying  it. 

Mitchell  V,  Beck,  178  Iowa  786,  813.     In 

sentiSi.^'*^  "^'  **  ^  conceded  that  defendant  had 

the  right  to  have  part  of  the  case  tried  in 
equity,  he  did  not  ask  for  this ;  and;  as  we  have  before  said, 
the  court  neither  had  the  power  nor  the  obligation  to  re- 
frame  the  motion,  or  to  rule  upon  what  the  motion  did  not 
present." 

We  said,  in  Sloanaker  i^  Howerton,  182  Iowa  487,  491  : 
"If  that  were  not  so,  the  sole  aim  of  the  motion  is  to 
have  the  prayer  stricken  out  in  toto.  Waiving  all  else,  that 
prayer  contained  matter  which  should  not  be  stricken;  and, 
for  this  reason  alone,  the  motion  in  this  respect  was  rightly 
overruled.  It  was  not  for  the  court  to  reframe  the  motion. 
It  had  to  be  dealt  with  as  presented,  and  all  that  could  be 
done  was  to. either  grant  it  or  deny  it." 

And  we  concluded  that  the  motion  was  too  broad,  and 
that,  therefore,  it  was  right  to  deny  it.  To  like  effect  is 
Case  d  Co.  r.  Illinois  Cent.  R.  Co,,  184  Iowa  98.  And  see 
Woodline  Bank  r.  Tyler,  181  Iowa  1389, 4396 ;  Bullard  v. 
Beck,  174  Iowa  349.  355 ;  Gardwr  v.  Kerlin,  184  Iowa  793. 
— Affirmed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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T.  J.  Qualley,  Appellee,  v.  Citizens  Savings  Bank^  Appel- 
lant. 

FRAUD:    Evidtnce.    An  allegation  of  material  and  false  repreaen- 

1  tations  of  fact  necessarily  requires  the  production  of  proof 
thereof.  Offered  testimony  reviewed,  and  held  improperly  ex- 
cluded. 

EVIDENCE:    Parol  as  Affecting  Writings..  The  rule  against  vary- 

2  ing  or  contradicting  a  writing  by  parol  has  no  application  un- 
der an  issue  of  damages  for  fraud  in  obtaining  the  writing. 

FBAXTD:    Affirming  Contract  and  Becovertng  Damages.    The  victim 

3  of  a  fraud-indueed  contract  may  afltam,  and  recover  the  result- 
ing damages. 

Appeal  front   Wmneshiek  District  Court. — H.  E.  Taylor, 

Judge. 

Mat  4,  1920. 

The  appellant  demands  a  reversal  because  certain  tes- 
timony offered  by  him  was  excluded. — Reversed. 

Frank  Sayre,  for  appellant. 

•       E.  R.  Acres  and  R.  J.  StUlivan,  for  appellee. 

Saunqer,  J. — I.  The  defendant  bank  held  a  mortgage 
on  the  lands  of  plaintiff.  It  entered  into  an  arrangement 
with  him  through^ which  it  received  a  deed  to  said  lands 
from  him.  Concurrently  with  the  deed,  a  contract  was 
made,  which,  among  other  things,  reserved  possession  in 
the  grantor  for  a  stated  time.  The  tenant  of  the  grantor 
paid  into  the  defendant  bank  4(1,000  rent  money.  The  bank 
refused  to  pay  this  sum  to  the  landlord,  this  plaintiff,  on  the 
ground  that  he  had  injured  the  bank  in  a  sum  much  larger 
than  $1,000  by  the  making  of  alleged  false  representations 
at  the  time  the  bank  took  deed  and  made  contract,  and  pos- 
sibly because  of  alleged  breaches  of  guaranty  then  made 
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by  plaintiff  to  the  bank.  This  suit  is  one  to  recover  said 
f  1,000.  The  bank  met  the  petition  with  an  affirmative  de- 
fense. It  must  be  stated  quite  fully,  in  order  to  determine 
whether  certain  testimony  offered  by  appellant  was  rightly 
excluded. 

II.  The  affirmative  defense  is  this:  The  deed  and  the 
contract  were  made  at  the  same  time,  and  delivered  togeth- 
er as  a  part  of  the  same  tmnsaction,  as  an  inducement  to 
and  as  a  part  of  the  consideration  to  defendant.  Plaintiff, 
before  the  signing  and  delivering,  "lAade  certain  oral  rep- 
resentations and  guaranty  to  this  defendant  as  to  the  true 
measure  of  indebtedness  subsisting  at  that  time"  because 
of  a  certain  life  lease  and  mortgage  held  by  Jule  T.  Qualley 
tind  two  mortgages  to  C.  J.  Weiser.  It  is  averred  thai 
said  oral  representations  and  guaranty  were,  in  effect  and 
substance,  that  all  of  the  incumbrance  held  by  said  Qual- 
ley "was  paid,  down  to  f 2,500;  that  all  of  the  interest  on 
the  Weiser  mortgage  was  paid  for  the  years  1915  and  1916, 
and  plaintiff  undertook  to  pay  one  half  of  the  interest  on 
the  Weiser  mortgage  for  the  year  1917  and  up  to  May  Ist  of 
that  year."  Defendant  "further  avers  and  explains  that, 
according  to  such  representations  and  guaranty,  it  was  the 
intention  of  these  parties  that  the  true  consideration  as- 
sumed to  be  paid  by  defendant  upon  the  life  lease  and  the 
two  mortgages  was  the  Qualley  life  lease  and  mortgage, 
which  amounted  to  f2,500,  and  that  all  the  interest  on  the 
two  Weiser  mortgages  was  paid  to  the  tirst  day  of  May, 
J  917,  and  that  such  was  to  be  the  time  and  full  consideration 
to  be  paid  by  defendant  upon  said  terms."  It  is  alleged  that 
defendant  "so  understood  it  to  be  from  the  said  represen- 
tations and  guaranty,  and  that  plaintiff  knew  defendant  so 
understood  the  transaction  as  to  the  measure  and  ext&it 
of  the  consideration  of  the  said  Qualley  and  Weiser  items." 
There  is  an  allegation  that  the  statements  made  "were  false 
and  fraudulent,  and  were  known  and  intended  by  plaintiff 
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to  be  false  and  fraudulent,  for  the  purpose  of  misleading, 
deceiving,  and  defrauding  defendant;"  that  they  did  mis- 
lead and  defraud  it;  and  that  the  transaction  was  entered 
•  into  by  appellant  in  reliance  upon  these  false  and  fraudu- 
lent representations  and  said  guaranty;  and  that  it  was 
thereby  injured  in  a  sum  greater  than  any  it  was  owing  to 
plaintiflP. 

The  fair  interpretation  of  this  pleading  is  that  the  bank 
was  injured  by  said  false  and  fraudulent  representations 
made  to  it  by  plaintiff,  and  was  damaged  by  a  breach  of  the 
guaranty  made. 

III.  The  defendant  offered  to  prove  by  its  cashier,  who 
conducted  the  transaction  in  question,  the  following:  That 
witness  talked  with  plaintiff  about  taking  over  the  lands 
and  helping  an  adjustment  of  the  situation  between  plain- 
tiff and  the  bank;  that,  in  this  talk,  there  watsi  discussed 
the  amount  of  the  debts  owed  by  plaintiff  on  the  Qualley 
farm  on  account  of  the  Jule  T.  Qualley  life  lease  and  the 
amount  of  the  two  Weiser  mortgages;  that  witness  asked 
plaintiff  about  the  amounts  of  these  claims,  ^'and  he  ex- 
plained that  he  was  assuring  me  as  to  such  amounts  as  a 
guaranty,  as  I  told  him  that  I  didn't  know  and  could  not 
know,  for  the  bank,  as  I  had  control  only  of  the  mortgage 
he  had  made  to  the  defendant  bank,  and  that  I  would  have 
to  rely  upon  his  representation  as  to  the  actual  amount  of 
the  Raid  debts;  and  he  said  I  could  rely  upon  his  state- 
ments as  to  the  amounts  actually  due  and  to  become  due  on 
the  said  lease  and  said  mortgages,  and  accordingly,  upon 
that  answer  to  nie,  that  assurance,  I  did  rely  upon  his  repre- 
sentations  as  to  such  amounts;"  that,  while  the  negotia- 
tions were  in  progress,  but  before  signing  and  delivering 
of  the  papers,  plaintiff  said  to  witness  and  assured  him  and 
^'worded  out  to  him"  that  plaintiff  understood  witness  was 
asking  for  a  direct  representation  and  guaranty  that  he 
would  '^truthfully  tell  me  the  amount  of  said  named  items ; 
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and  plaintiff  said  further  that  all  the  moi'tgage  to  Jule 
Qualley  was  paid,  down  to  f2,500,  and  only  f2,500  re- 
mained unpaid  thereon;  that  all  the  interest  on  the  Weiser 
mortgage  was  paid,  except  that  only  which  would  accrue  be- 
tween November  20,  1916,  to  the  month  of  May,  1917 ;  and 
that  the  interest  installments  accruing  on  the  Weiser  mort- 
gages for  the  two  years  ending  November  20,  1915,  and  No- 
vember 20,  1916,  were  fully  paid ;  and  that  he  would  pay 
that  portion  of  the  next  following  annual  installment  as  it 
accrued  to  the  20th  of  May,  1917,  from  the  previous  20th  of 
November;"  and  that  witness  would  not  have  made  the  ad- 
justment for  the  bank  as  it  was  finally  written  up  in  the 
form  of  deed  and  contract,  if  plaintiff  bad  not  stated  as  he 
did  that  he  would  guarantee  the  amounts  of  items  on  the 
said  incumbrances;  further,  that  the  bank  had  paid  f 2,215 
on  account  of  said  incumbrances  over  and  above  what  plain- 
tiff had  orally  represented  them  to  be. 

Objections  to  this  offer  were  sustained,  and  it  is  now  to 
be  determined  whether  that  ruling  was  a  correct  one. 

It  was  objected  that  all  of  the  offer  was  incompetent, 
irrdevant^  and  immaterial,  and  that  it  was  not  within  any 
issue  in  this  action.    The  offered  testimony  is,  in  substance, 

that  false  and  fraudulent  representations 
^'  «Tidence  "weve  made  as  to  the  amount  due  on  incum- 

brances upon  the  land  which  defendant 
bought,  and  that  there  was  a  guaranty  that  the  representa- 
tions were  true,  and  a  species  of  guaranty  that  plaintiff 
would  see  that  certain  payments  of  interest  were  made. 
This  testimony  tended  to  prove,  in  part  at  least,  the  very 
things  pleaded  by  the  defendant.  It  therefore  is  neither  in- 
competent, irrelevant,  or  immaterial,  and  is  clearly  within 
issue  joined  in  the  action. 

Neither  is  the  objection  tenable  that  the  testimony  '^is 
calling  for  conclusions  and  assumptions."  It  is  a  statement 
of  what  was  said  and  done. 


N. 
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Further  objection  in  that  the  testimony  is  an  attempt 
to  change,  vary,  and  contradict  the  terms  of  a  written  agree- 
ment by  parol.    Whatever  is  to  be  said  as  to  this  part  of 

the  objection  applies  equally  to  the  further 

2-  ^^i"^^"  l^j.       and  only  other  objection :   to  wit,  that  the 

fng?."*  ^^^^'      testimony  should  not  be  received  because 

defendant  is  not  repudiating  the  land  pur- 
chase transaction.  Both  these  objections  would  be  good  if 
there  were  no  claim  of  fraud  in  the  cane,  or  if  the  offered 
testimony  did  not  tend  to  prove,  or  W4is  not  a  link  in  the 
chain  of  proving,  that  a  fraud  was  committed.  This  seems 
to  be  realized,  because  the  appellee  says : 

"While  fraud  is  charged  by  defendant,  the  real  conten- 
tion, and  that  offered  to  be  shown  by  McKay's  evidence,  is 
that  the  real  contract,  as  talked  and  understood  between 
the  parties,  was  not  embodied  in  the  writing;''  that  noth- 
ing is  really  claimed  except  that  defendant  misunderstood. 

We  cannot  so  read  the  defense  pleaded,  nor  the  testi- 
mony offered.  Proceeding,  then,  on  the  theory  that  fraud 
is  involved,  it  is  elementary,  of  course,  that  oral  testimony 

stating  the  alleged  fraudulent  representa- 
3.  Fraud  :    af-        tions  is  not  to  be  exclude<l  for  being  a  parol 

firming  con- 
tract and  re-      Variance  of  a  writing.    As  for  the  rest,  the 

covering 

damages.  objection  iuvokes  the  general  rule  that  one 

who  repudiates  must  repudiate  in  toto  or 
not  at  all.  The  rule  is  not  applicable.  Fraud  does  not  do 
more  than  give  the  rightof  avoiding  to  the  defrauded  party. 
He  can  waive  that  and  affirm.  And  though  he  so  retains  all 
that  the  bargain  delivered  to  him,  he  may  i-ecover  damages, 
in  order  that  he  may  be  placed  in  the  same  position  that  he 
would  have  been  in  had  the  thing  delivered  truly  been  what 
it  was  represented  to  be.    He  can  «ay  to  the  other  party: 

"You  agreed  to  sell  me  a  farm  clear  of  incumbrances. 
You  falsely  and  fraudulently  told  me  it  was  clear.  I  find  it 
is  incumbered.    T  will  keep  the  farm,  but  you  must  pay  me 
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a  sum  which  will  enable  me  to  possess  what  you  represented 
I  did  have,  an  unincumbered  farm." 

We  are  constrained  to  hold  that  the  objections  made 
should  have  been  overruled,  and,  therefore,  the  judgment  be- 
low must  be — Reversed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


J.  L.  CrRTis  et  al..  Appellees,  v.  Frank  Rbilly  et  aL,  Appel- 
lants. 

PABTITIOK:     Necessary  Parties.  *  Partition  of  lands  between  ten- 

1  ants  in  common  will  not  be  entertained  unless  all  persons  in- 
terested therein  are  made  parties,  plaintiffs  or  defendants.  So 
held  where  certain  members  of  a  dissolved  and  fully  settled 
partnership  sought  partition  of  that  part  of  the  property  which 
was  separately  owned  in  common  by  the  partners^  without 
joining  other  tenants  in  common,  who  were  strangers  to  the 
partnership. 

PABTNBBSHTP;    Partner's  Interest  in  Lands  of  FuUy  Settled  Part- 

2  nershlp.  Partners  of  a  dissolved  and  fully  settled  partnership 
which  has  lands  as  a  balance  of  assets,  are  just  as  much  ten- 
ants in  common  with  nonpartnership  owners  of  lands  as  though 
there  had  never  been  a  partnership,  and  each  of  the  partners 
and  nonpartners  had  individually  bought  his  respective  inter- 
est in  the  property.  It  follows  that  there  may  not  be  partition 
of  the  partner's  interests  without  joining  the  nonpartnership 
owners. 

PARTITION:     Inherently  defective  Decree.     A  decree  of  partition 

3  of  the  interest  of  partners  in  lands,  being  inherently  defective 
because  of  failure  to  bring  in  other  owners  of  the  land,  may  not 
be  sustained  on  the  after-thought  plea  that  the  action  was,  in 
substance,  a  settlement  of  partnership  matters. 

Appeal  from  Chickasaw  District  Court, — W.  J.  Springer^ 

Judge. 

May  11,  1920. 

Suit  in  equity  for  the  partition  of  real  estate.    A  de- 

VOL.   188  lA.— 77 


1218  Curtis  v.  Rbilly.  [188  Iowa 

murrer  to  the  petition  was  overruled,  and  the  defendants 
appeal.  The  material  fact«  are  stated  in  the  opinion. — 
Reversed. 

M.  E.  Geiser,  for  appellants. 

Hurd,  Leneha/n,  Smith  &  O^Connor,  for  appellees. 

Weaver,  C.  J. — The  admitted  facts  in  the  case  are  that 
plaintiffs  and  defendants  were  formerly  partners  in  the 
real  estate  bnsiness.    The  partnership  was  dissolved  by  mu- 
tual consent,  February  1,  1918,  its  business 
1.  pabtition:         settled  and  debts  fully  paid,  leaving  on  hand 
parties.  an  undistributed   or  undirided  interest  in 

real  estate,  which  had  been  acquired  a^ 
follows:  During  the  existence  of  the  partnership,  the  Ann 
united  with  other  parties  in  the  joint  purchase  of  four  dif- 
ferent tracts  of  land,  which,  for  the  sake  of  brevity,  we  will 
designate  as  Nos.  1,  2,  3,  and  4.  The  purchase  of  No.  1 
was  made  by  the  firm  and  one  C.  C.  Sheakley,  who  shared 
in  the  venture  in  the  proportion  of  one  third  to  Sheakley 
and  two  thirds  to  the  firm,  the  record  or  legal  title  being, 
for  the  purpose  of  convenience,  taken  in  the  name  of  J.  L. 
Curtis,  one  of  the  plaintiffs.  The  purchase  of  No.  2  was 
made  by  the  firm  and  one  Spaulding  &  O'Donnell,  in  the 
proportion  of  one  half  to  the  firm  and  one  half  to  Spaulding 
&  O'Donnell,  the  record  or  legal  title  being  taken  in  the 
name  of  Frank  Reilly,  one  of  the  defendants.  The  purchase 
of  No.  3  was  made  hy  the  firm  and  one  Pat  Reilly,  one  Shaf- 
fer, and  one  Thome,  in  the  proportion  of  four  fifteenths  to 
the  firm,  one  fifteenth  to  Pat  Reilly,  and  ten  fifteenths,  or 
two  thirds,  to  Shaffer  and  Thome,  the  record  or  legal  title 
being  taken  in  the  name  of  W.  G.  Shaffer,  F.  E.  Thome,  and 
Charles  Reilly.  The  purchase  of  No.  4  was  made  by  the 
firm  and  one  Tim  BonovaD,  in  the  proportion  of  one  half  to 
the  firm  and  one  half  to  Donovan,  the  record  or  legal  title 
being  taken  in  the  name  of  Donovan  and  J.  L.  Curtis. 
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• 

This  action  was  beguu  April  3,  1918,  by  two  of  the 
former  partners,  J.  L.  Curtis  and  Peter  Neu,  naming  as  de- 
fendants only  their  former  partners,  Frank  Reilly  and 
Charles  Reilly. 

The  petition  as  originally  filed  alleged  that  the  plain- 
tiffs and  defendants  were  the  joint  owneYs  of  certain  inter- 
ests  in  real  estate,  describing  the  several  tracts,  Nos.  1,  2, 
3,  and  4,  and  the  fractional  interests  held  therein  by  the 
parties;  also  stating  the  names  of  the  other  persons,  not 
parties,  owning  shares  in  the  land.  It  further  alleged  that 
a  partition  of  the  lands  in  kind  was  not  practicable,  and 
that  it  could  be  partitioned  only  by  a  sale  thereof  and  a 
distribution  of  the  proceeds  to  the  parties  in  proportion  to 
their  several  shares. 

By  an  amendment,  later  filed,  plaintiffs  withdrew  the 
allegation  that  they  "are  joint  owners  of  certain  interests  h\ 
real  estate,"  and  allege  that  they  are  joint  owners  in  equal 
shares  of  certain  equitable  interests  in  the  real  estate  de- 
scribed in  the  petition.  They  also  pray  for  a  "decree  con- 
firming the  shares  of  the  parties  in  said  equitable  interests 
in  the  real  estate,  and  that  partition  thereof  be  made/' 

The  defendants  demurred  to  the  petition  because  it  dis- 
closes upon  its  face  a  defect  of  necessary  parties,  in  that  it 
is  alleged  and  shown  that  C.  C.  Sheakley,  Spaulding  & 
O'Donnell,  W.  G.  Shaffer,  F.  E.  Thome,  Pat  Reilly,  and  Tim 
Donovan  are  each  the  owner  of  an  undivided  share  or  part 
in  the  lands  described,  or  in  some  of  them,  and  therefore  are 
necessary  parties,  and  that,  until  they  are  brought  in,  the 
court  cannot  properly  grant  the  relief  asked. 

As  further  ground  of  demurrer,  it  is  pointed  out  that 
the  legal  title  to  the  land,  or  of  a  part  thereof,  is  shown  to 
be  in  third  persons,  who  are  not  made  parties. 

The  trial  court  overruled  the  demurrer;  and,  defend- 
ants electing  to  stand  thereon,  a  decree  was  entered  in 
plaintiffs'  favor,  to  the  effect  that  plaintiffs  and  defendants 
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are  together  equal  joint  owners  of  an  undivided  two  thirds 
of  Tract  No.  1,  an  undivided  one  half  of  Tract  No.  2,  an  un- 
divided four  fifteenths  of  Tract  No.  3,  and  an  undivided  one 
half  of  Tract  No.  4,  and  that  certain  other  parties,  naming 
them,  not  parties  to  the  suit,  "own  the  remainder  of  the 
premises,  but  that  the  i:ights  of  such  other  parties  shall  in 
no  wise  be  affected  by  this  decree." 

Upon  these  findings  and  conclusions,-  it  was  ordered 
and  adjudged  that  plaintiffs  "are  entitled  to  a  decree  of 
partition  of  the  undivided  interests  belonging  to  them  and 
to  the  defendants  jointly ;"  and,  it  appearing  that  the  prop- 
erty is  not  susceptible  of  actual  partition,  a  sale  was  or- 
dered. 

I.  The  issue  is  purely  one  of  law:  Are  the  plaintiffs, 
under  the  conceded  facts,  entitled  to  maintain  their  suit 
for  partition  without  joining  therein,  as  plaintiffs  or  de- 
fendants, the  other  persons  who  are  admittedly  the  owners 
of  undivided  shares  in  the  several  tracts  of  land  ? 

The  rule  is  settled  beyond  all  controversy  that  an  ac- 
tion for  partition  of  lands  between  tenants  in  common  will 
not  be  entertained  by  the  courts  unless  all  persons  ittter- 
ested  therein  are  impleaded  as  plaintiffs  or  defendants. 
Barney  v,  Baltimore  City,  6  Wall.  280  (18  L.  Ed.  82S)  ; 
Parkhill  v,  Doggett,  135  Iowa  113;  MUtigan  v.  Poote,  35 
Ind.  64;  HUes  v.  Rule,  121  Mo.  248. 

We  do  not  understand  appellees  to  contend  that  such 
is  not  the  law,  but  they  deny  that  this  case  falls  within 
its  terms,  because,  as  they  assert,  plaintiffs  and  defendants 

are  not  tenants  in  common  with  the  other 
.2.  Partnership:      purchasers,  but  are  the  joint  holders  of  an 

partner's    In- 
terest In  lands    (»nuitv  onlv,  in  which  the  other  purchasers 

of  fully  settled  i        •  »  f 

partnership.         have  uo  part  or  interest,  and  such  equity 

may  be  partitioned  without  making  them 
parties.  That  this  involves  a  misconception  of  the  state  of 
the  title  and  the  respective  rights  and  interests  of  the  several 
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l>arties  therein,  we  think  is  qnite  demonstrable.  It  is  true 
that,  at  common  law,  it  was  the  rule,  and  is  still  a  reeog- 
nissed  principle,  that  a  partnership,  as  such,  not  being  a  per- 
son, is  Incapable  of  taking  and  holding  title  to  land.  But 
purchases  of  land  made  by  a  partnership  have  never  been 
held  void.  The  title  so  acquired  vests,  by  operation  of  law, 
in  the  partners  as  tenants  in  common,  with  all  the  usnial 
attributes  of  an  estate  of  that  nature,  subject  only  to  an 
equitable  charge  for  the  payment  of  partnership  debts, 
when  other  assets  of  the  firm  are  exhausted.  In  this  case, 
it  is  admitted  that  the  partnership  has  been  dissolved ;  that 
there  are  no  partnership  debts;  and  that  the  business  of 
the  firm  has  been  fully  adjusted  and  settled.  It  is  also  con- 
ceded that,  whatever  may  have  been  the  title  or  interest  ac- 
quired by  the  partnership,  it  is  now  vested  in  plaintiffs  and 
defendants  in  equal  shares.  If,  then,  it  be  true,  as  we  have 
here  suggested,  that  the  conveyance  of  a  fractional  interest 
in  these  lands  to  the  firm  vested  the  title  to  such  interest 
in  the  individual  partners,  as  tenants  in  common,  subject 
only  to  an  equitable  charge  for  the  payment  of  the  firm's 
debts,  it  follows  of  necessity  that,  when  the  liability  to  such 
equitable  chaise  was  removed  by  the  dissolution  of  the  part- 
nership and  the  payment  of  its  debts,  the  title  to  the  several 
tracts  of  land  stood  precisely  as  it  would  have  stood,  had 
the  partnership  never  existed,  and  the  several  plaintiffs  and 
defendants  in  their  individual  capacity  had  united  with 
Sheakley  and  the  other  third  persons  in  making  these  pur- 
chases. Supporting  the  rule  we  here  apply,  the  decisions 
are  numerous. 

Borrowing  the  language  of  Mi*.  Freeman : 
"The  theory  sustained  by  the  vast  preponderance  of  the 
American  decisions  is  that  the  legal  title  of  the  partnership 
realty  is  held  by  the  copartners  as  tenants  in  common, 
subject,  in  equity,  to  be  applied  to  the  payment  of  the  debts 
of  the  firm;   that,  when  such  debts  are  paid,  all  the  inci* 
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dents  and  qualities  of  real  estate  revive;  that  the  trust 'in 
favor  of  the  partnership  exists  only  in  behalf  of  partner- 
ship objects  and  liabilities,  and,  these  being  fully  dis- 
charged, the  legal  title  is  released  from  all  trusts,  and  will 
descend  to  the  heir,  as  in  the  case  of  any  other  tenancy  in 
common."  Freeman's  Note  to  Oreene  v,  Greene^  13  Am. 
Dec.  647. 

See,  also,  Freeman  on  Cotenancy  &  Partition,  Section 
119 ;  Close  v.  O'Brien  &  Co.,  135  Iowa  305 ;  Wilcox  v.  Wil- 
cox,, 18  Allen  (Mass.)  252;  Shearer-  v.  Shearer,  98  Mass. 
Ill;  Baker  v.  Wheeler  d  Martin,  8  Wend.  (N.  Y.)  505; 
Strong  v.  Lord,  107  111.  25 ;  Pepper  v.  Pepper,  24  111.  App. 
316 ;  and  recent  annotated  case  Kentucky  B.  C.  Coal  Co.  v. 
Setoell,  249  Fed.  840  (1  A.  L.  R.  556). 

In  applying  this  rule,  it  is  also  held  that,  where  the 
conveyance  designates  the  partnership  by  its  firm  name  as 
the  grantee,  parol  evidence  is  admissible  to  identify  the 
individual  partners  as  the  true  owners  of  the  title  so  con- 
veyed. Walker  i?.  MUler,  139  N.  C.  448  (1  L.  R.  A.  [N.  S.] 
167). 

Speaking  of  partnership  real  estate,  Mr.  Wai^bum,  in 
his  work  on  Real  Property  (1st  Ed.)  Volume  1,  page  423, 
says  that : 

'^Whatever  remains  of  such  partnership  real  estate  af- 
ter the  debts  of  the  company  shall  have  been  discharged,  is 
held  in  common,  at  once  subject  to  dower  or  curtesy,  and 
goes  to  the  heirs  or  devisees  accordingly." 

In  short,  to  repeat  in  substance  what  we  have  already 
said,  the  parties,  by  the  several  purchases,  acquired  a  ten- 
ancy in  common  in  the  several  tracts  of  land,  each  an  equal 
one  fourth  of  two  thirds  of  Tract  No.  1;  an  equal  one 
fourth  of  one  half  of  No.  2;  an  equal  one  fourth  of  four 
fifteenths  of  No.  3 ;  and  an  equal  one  fourth  of  one  half  of 
No.  4,  subject  only  to  the  equity  in  favor  of  partnership 
creditors ;   and,  when  that  equity  was  discharged,  the  legal 
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title  of  each  to  his  share,  as  such  tenant  in  common,  became 
perfect  and  indisputable;  and  no  partition  of  such  prop- 
erty  could  be  had  in  an  action  to  which  all  the  co-owners 
were  not  made  parties.  Again  we  remark  that  we  leave  out 
of  the  discussion  on  this  branch  of  the  case  anv  considera- 
tion  of  the  fact  that  the  title  to  the  land  in  each  instance 
was  taken  in  the  name  of  one  or  more  of  the  individual  pur- 
chasers, for  the  benefit  of  all.  The  fact  is  conceded,  and  It 
is  sufficient  at  this  point  for  us  to  speak  of  the  title  as  if  it 
had  been  judicially  determined  to  be  in  the  beneficial  own- 
ers. It  is,  of  course,  manifest  that,  with  the  legal  title 
standing  in  the  trustees,  no  partition  can  be  ordered,  in  any 
event,  without  bringing  them  into  the  case.  See  Parkhill 
V.  Doggett,  135  Iowa  113.  This,  however,  is  a  complication 
which  can  readily  be  remedied,  if  further  proceedings  be' 
had  upon,  remand  of  the  case  to  the  trial  court.  The  mere 
fact  that  an  undivided  fraction  of  the  property  was  pur- 
chased by  the  joint  action  of  four  persons,  acting  together 
with  one  or  more  other  persons,  is  quite  immaterial.  All 
the  purchasers  are  tenants  in  common  of  all  the  land,  no 
matter  how  small  or  great  be  the  undivided  fractional 
shares  therein,  and  the  joint  purchasers  of  an  undivid- 
ed  fractional  part  cannot  maintain  an  action  for  par- 
tition of  their  particular  fraction  between  themselves, 
without  making  parties  of  all  other  tenants  in  common  of 
the  property  as  a  whole.  No  matter  how  many  persons  or 
combinations  of  persons  unite  in  making  the  purchase,  or  in 
what  fractional  parts  or  proportions  they  purchase,  they 
still  take  as  tenants  in  common.  Neither  acquires  superior 
title  or  interest  in  any  part  or  portion  of  the  property. 
Each  has  an  undivided  title  and  interest,  in  proportion  to 
his  share,  in  every  inch  of  the  land,  and  no  one  of  them  can 
have  his  integral  part  carved  out  and  set  apart  to  him,  or 
sold  for  his  benefit,  without  in  some  degree  affecting  the 
rights  and  interests  of  all  the  others.     That  this  may  not 
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be  done  in  an  action  to  which  all  are  not  parties,  is  very 
clear. 

In  other  words,  'to  use  the  language  of  the  Supreme 
Court  of  the  United  States  in  Barney  v,  Baltimore  City, 
supra,  the  interests  of  all  the  owners  in  the  subject-matter 
of  such  a  suit  and  in  the  relief  sought  ^^are  so  bound  up  with 
that  of  the  other  parties  that  their  legal  presence  as  parties 
to  the  proceedings  is  an  absolute  necessity,  without  which 
the  court  cannot  proceed." 

In  holding  that  the  purchasers  of  each  of  the  four 
tracts  of  land  took  title  thereto  as  tenants  in  common,  and 
that  all  are  necessary  parties  to  a  judicial  partition,  we  do 
not  wish  to  be  understood  as  conceding,  even  by  inference, 
that,  if  plaintiffs'  contentions  were  to  be  admitted, — ^that 
the  interest  of  the  former  partners  is  in  the  nature  of  an 
equity  only, — it  would  entitle  any  of  them  to  maintain  an 
action  between  themselves  alone  for  the  partition  of  such 
equity.  In  view  of  the  conclusions  already  expressed,  it  is 
unnecessary  to  enter  that  field,  except  as  Indicated  in  the 
following  paragraph. 

II.  Appellees  concede  that,  "after  a  partnership  is  dis- 
solved and  debts  are  paid,  the  firm  I'eal  estate  may  be  par- 
titioned ;"  and  this  the  appellants  do  not  deny,  if  all  neces- 
sary parties  are  brought  into  court.  This  concession  on 
part  of  plaintiffs,  and  their  further  concession  that  this 
partnership  is  dissolved,  its  business  settled,  and  its  debts 
paid,  would  seem  to  remove  the  foundation  from  under 
their  case :  but  they  fend  against  such  conclusion  by  saying 
that  neither  the  partnership,  nor  its  former  partners  owned 
or  now  owns  any  land  in  common  with  the  third  persons 
named;  and  that  this  action  is  not  for  the  "partition  of 
land  itself,  but  for  a  division  of  the  equitable  estate  which 
belonged  to  the  former  copartnership,"  an  estate  which, 
they  say,  existed  in  the  partnership,  from  which  it  passed 
to  the  partners,  when  the  firm  was  dissolved  and  its  debts 
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paid;  and  that  in  this  estate  no  other  person  or  persons 
has  any  share  or  interest.  We  confess  to  some  difficulty  in 
following  counsel's  line  of  reasoning  at  this  point.  They 
speak  of  the  right  or  rights  of  the  former  partners  in  the 
land  as  an  "estate"  or  "equity,"  distinguishing  it  in  some 
way  from  an  ownership  in  common  with  their  fellow  pur- 
chasers; but  they  wholly  fail  to  explain,  define,  or  suggest 
the  nature  of  the  estate  or  equity  which  they  insist  may 
be  partitioned  by  the  court  without  making  such  copur- 
chasers  parties  to  the  proceeding. 

Now,  an  estate  in  lands  is  any  property,  right,  or  intei*- 
est  therein,  and  includes  every  species  and  kind  of  title  to 
real  property  known  to  the  law,  from  a  mere  leasehold  to 
a  fee  simple  absolute,  and  not  excepting  a  tenancy  in  com- 
mon ;  and  to  say  that  the  partition  sought  in  this  case  has 
reference  only  to  an  estate  in  the  land,  as  distinguished 
from  the  land  itself,  gets  us  nowhere.  Nor  does  the  asser- 
tion that  partition  is  desired  of  an  "equity"  in  the  land,  as 
distinguished  from  the  property  itself,  bring  us  nearer  the 
mark.  An  equitable  ^itle  to  land  exists  where  the  legal  ti- 
tle is  vested  in  one  person,  and  the  beneficial  interest  inures 
to  another  person, — such  a  case,  in  fact,  as  is  illustrated 
in  this  record,  where  the  conveyances  of  the  lands  purchased 
were  made  to  one  or  more  of  the  individual  purchasers  for 
the  benefit  of  all. 

An  "equitable  estate''  or  interest  in  land  is,  generally 
speaking,  some  definite  right  or  interest  in  the  property 
such  as  will  furnish  ground  for  equitable  relief  against  a 
trustee  or  against  any  person  or  persons  asserting  a  hostile 
right  or  interest  therein.  It  is,  perhaps,  evident  that  the 
claim  at  this  point  is  to  the  effect  that  the  partnership  itself 
never  acquired  anything  but  an  equity,  because  it  was  in- 
capable of  taking  the  legal  title;  but,  as  we  have  already 
found  that  land  so  conveyed  does  vest  in  the.  partners  as 
tenants  in  common,  it  is  unnecessary  to  repeat  the  discus- 
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sion  here.  If  that  conclusion  is  correct,  the  attempted  dis- 
tinction between  the  kind  and  quality  of  title  acquired  in 
the  lands  by  Sheakley  and  other  purchasers  not  made  par- 
ties to  the  action,  and  the  title  acquired  by  their  copur- 
chasers,  is  not  sound. 

III.  Appellees  further  say  that,  in  any  event,  although 
this  is,  in  form,  an  action  for  partition,  yet,  even  if  this  re- 
lief be  not  available,  the  proceeding  is  in  equity,  and  the  de- 
cree below  may  be  sustained  as  an  exercise 
3.  Partition:         of  the  equitable  powers   of  the   court   in 

Inherently   de- 
fective decree,     winding  up  a  partnership  business.     This 

cannot  be.  To  do  this  is  to  work  an  abandon- 
ment of  the  suit  brought,  and  entire  disregard  of  the  theor>^ 
upon  which  the  case  was  presented  and  disposed  of  in  the 
court  below.  There  is  no  controversy  whatever  over  the 
partnership  business.  The  iinn  has  been  dissolved,  its  debts 
paid,  and  there  is  left  to  the  partners  this  land.  It  is  con- 
ceded in  the  pleadings  that  the  plaintiffs  and  defendants 
are  individually  the  equal  owners  of  whatever  estate  or 
right  they  acquired  in  the  property.  That  equal  right  they 
acquired,  not  only  by  their  joinder  in  the  purchase,  but  by 
operation  of  law,  following  upon  their  voluntary  and  ami- 
cable settlement  of  their  partnership  affairs  without  the  aid 
of  the  court,  and  upon  the  payment  of  firm  debts,  and  dis 
charge  of  all  opposing  equities.  If  there  subsequently  arose 
controversy  over  the  division  of  the  land,  either  party  had 
the  right  to  bring  suit  for  partition,  and  in  such  action  the 
court  was  not  called  upon  to  settle  the  business  of  a  part- 
nership already  settled  and  closed.  What  plaintiffs  de- 
manded was  partition,  a  form  of  action  with  which  the 
statute  forbids  the  joinder  of  any  other  proceeding.  It  was 
partition,  or  attempted  partition,  which  was  granted.  Such 
an  adjudication  involved  no  partnership  accounts  or  part- 
nership matters  in  general.  The  plaintiffs  asked  no  ad- 
judication of  the  partnership  affairs,  nor  was  any  such  is- 
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sue  tried.  The  trial  court,  in  its  decree,  treats  the  case  as 
one  in  partition^  and  ordered  partition.  It  is  entirely  too 
late  to  cl^ge  the  nature  of  the  issues  tried  and  decided. 

There  is  no  sound  theory  of  law  or  equity  on  which  the 
decree  is  sustainable. 

IV.  Our  attention  is  called,  in  conclusion,  to  the  "legal 
difficulties^'  which  would  have  faced  the  plaintiffs,  had  they 
attempted  "a  complete  partition  of  the  land  itself." 

It  is  pointed  out  that,  as  no  two  of  the  fouf  tracts  of 
land  in  question  were  bought  by  the  same  combination  of 
purchasers,  partition  of  all  the  tracts  could  not  be  had  in  a 
simple  suit,  and  plaintiffs  would  have  been  driven  to  bring 
four  several  suits  to  accomplish  that  end.  This  is  probably 
true,  if  the  objection  be  made.  Hunnetoell  v,  Taylor,  3 
Gray  (Mass.)  111.  It  is  one  of  the  embarrassments  of  rich- 
es. An  ancient  monarch  is  reputed  to  have  expressed  great 
regret  that  all  his  enemies  did  not  have  a  single  neck,  so 
that  he  might  behead  them  at  a  single  stroke.  Human  life 
is  full  of  similar  perplexities.  The  established  procedure 
may  be  inconvenient,  but  the  court  cannot,  on  that  account, 
waive  its  requirements.  Failure  to  implead  necessary  par- 
ties in  partition  is  a  jurisdictional  defect.  ParkhiU  v.  Dog- 
geti,  supra. 

For  reasons  stated,  the  decree  below  must  be — Re- 
versed. 

Ladd^  Gaynor,  and  Stevens,  J  J.,  concur. 


First  National  Bank  op  Albia  et  al.,  Appellees,  v.  Whitb 

Ash  Coal  Company  et  al.,  Appellees;  Eosbland  Fubl 

Company,  Intervener  and  Appellant. 

BB0BIVBB8t    Oontracts  Thrtmiding  Beyond  BaoelTttiliip.    One  wlio, 

1    without  the  approYal  of  the  court,  enters  into  a  contract  with 

a  receiver  for  a  definite  time,  with  knowledge  that  the  receiver 
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was  contemplating  an  early  closing  of  the  business  by  a  sale, 
may  not  hold  the  trust  funds  for  damages  consequent  on  a 
breach  of  the  contract  because  of  a  sale  prior  to  the  expiration 
of  the  contract  period. 

BBOBIVBBa:      Unaotliofflsed    Oontraov— AcqnleBcenoe.      Creditors 
2    who  are  entitled  to  the  funds  derived  from  a  receivership  may 
not  be  said  to  have  "acquieeced"  in  an  unauthorized  contract 
by  the  receiver,  from  the  naked  fact  that  they  had  some  in- 
definite knowledge  of  such  contract. 

Appeal  from  Monroe  District   Court. — D.   M.   Andbrson, 

Jodge. 

February  16,  1920. 

Rbhea&inq  Denied  Mat  11,  1920. 

Action  in  equity  to  foreclose  a  combined  real  estate 
and  chattel  mortgage  on  a  coal  mining  property,  given  to 
plaintiffs.  In  connection  with  the  foreclosure,  plaintiffs  ap- 
plied for  and  had  appointed  a  receiver,  to  take  charge  of  the 
property  pending  the  foreclosure  and  sale  thereof.  The  ac- 
tion was  begun  and  the  receiver  appointed  September  29, 
1916.  Judgment  and  decree  was  entered  in  favor  of  plain- 
tiffs,  December  2d  thereafter.  The  defendant  coal  company 
was  wholly  insolvent,  and  the  property  was  in  a  run-down 
and  dilapidated  condition.  By  authority  of  the  court,  the 
receiver  borrowed  about  17,000,  to  put  the  property  in 
shape  so  it  could  be  operated  until  a  sale  was  made.  Ap- 
pellees contend  that  the  property  was  operated  at  a  loss; 
and  this  may  be  so,  as  to  the  first  month  or  so,  but  thereaf- 
ter, there  was  a  shortage  of  coal  and  an  increased  demand 
therefor.  As  we  understand  the  amended  record,  the  re- 
ceipts or  gross  earnings  for  the  entire  time  of  the  receiver- 
ship exceeded  the  expenditures  by  about  f50.  The  gross 
earnings  amounted  to  nearly  $45,000.  But  the  total  re- 
ceipts and  proceeds  of  tbe  sale  are  not  enotigfa  ta  satisfy  the 
plaintiffs'  claims  and  pay  the  costs  and  expenses  of  the  re- 
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ceivership.  There  will  be  a  deficit,  even  if  the  judgment 
against  intervener  is  paid.  The  receiver  operated  the  mine 
about  2y2  months.  In  December  15,  1916,  the  projferty  was 
sold  by  the  receiver,  according  to  the  provisions  of  the 
decree,  and  the  purchase  money  paid,  and  the  property 
turned  over  to  the  purchaser.  The  intervener,  which  is  a 
nonincorperated  concern,  owned  by  W.  A.  Linton  and  his 
wife,  and  managed  by  said  Linton,  was  not  made  a  party  to 
the  foreclosure  proceedings.  After  the  sale  of  the  prop- 
erty on  December  15th,  to  wit,  on  December  21,  1916,  the 
intervener  filed  a  petition  of  inten^ention,  claiming  damages 
for  the  breach  of  a  written  contract  entered  into  by  the  in- 
tervener and  the  receiver,  without  authority  or  order  from 
the  court,  as  appellee  contends,  but  with  authority,  at  least 
implied  authority,  as  intervener  says,  by  which  the  re- 
ceiver agreed  to  furnish  certain  quantities  of  coal  to  in- 
tervener to  March  31,  1917.  Coal  was  furnished  up  to  the 
time  of  the  sale  of  the  property,  but  not  all  paid  for  by  in- 
ten^ener.  The  alleged  breach  of  the  contract  is  for  the 
failure  to  furnish  coal  thereafter  to  the  end  of  the  contract. 
The  damage  claimed  by  intervener  is  the  diflFerence  between 
the  contract  price  and  the  market  price  of  coal  during  the 
term  of  the  agreement.  The  petition  of  intervention  claims 
15,000  damages,  but  intervener  claims  that  the  proof  shows 
about  12,000,  or  something  under  that.  The  receiver  filed 
a  cross-petition  to  the  petition  of  intervention,  asking  judg- 
ment against  intervener  for  coal  actually  furnished  up  to 
the  time  of  the  sale,  in  the  sum  of  f  912.64.  It  was  conceded 
on  the  trial  by  intervener  that  he  was  indebted  to  the  re- 
ceiver in  that  amount,  that  being  the  balance  on  the  item- 
ized statement  attached  to  the  receiver's  cross-petition. 
After  a  full  trial,  the  trial  court  held  that  intervener  was 
not  entitled  to  recover  on  the  contract  after  the  sale  of  the 
mine,  dismissed  the  petition  of  intervention,  and  rendered 
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judgment  against  inten-ener  on  the  receiver's  cross-i)etition. 

Intervener  appeals. — Affirmed. 

% 

D,  W.  Bates  and  Oilmore  d  Moon,  for  appellant. 
J.  0.  Mahry,  for  appellees. 

Prbston,  J. — ^The  controversy  is  over  the  proposition 
whether  intervener  is  entitled  to  damages  for  a  breach  of 
the  contract  after  the  sale,  which  appellees  contend  would 

have  the  effect  to  compel  plaintiffs,  having 
^'  contrmeto'ez-  valid  liens,  to  pay  such  claim;  and  th^ 
S2w»hip?"^  claim,  too,  that  it  would  require  the  opera- 
tion of  the  mine  till  March  31,  1917,  at  a 
loss,  for  the  sole  benefit  of  intervener.  Separate  answers 
to  the  intervention  were  filed  by  the  receiver  and  the  plain- 
tiffs, in  which  four  or  five  defenses  are  set  up,  but  all  of 
which  we  need  not  discuss.  As  we  view  it,  the  controlling 
question  is  whether  the  receiver,  concededly  an  officer  of 
the  court,  had  authority,  under  this  record,  to  make  a  con- 
tract which  would  be  binding  and  enforcible  in  the  future, 
and  after  the  sale  of  the  property.  Before  proceeding  to 
the  merits,  it  may  be  well  to  notice  one  or  two  further  mat- 
ters. 

It  is  thought  by  appellant  that  there  is  an  estoppel  as 
against  plaintiffs  and  the  receiver,  because,  as  is  claimed, 
the  plaintiffs  knew  of  the  contract  and  its  provisions,  and 

acquiesced  therein.  Appellees  concede  that 
^'  Saoth^ed  ^^^^  knew  coal  was  being  furnished  inter- 
aSSS^nce.  vener,  and  that  there  was  some  arrange- 
ment, but  they  deny  that  they  had  any 
knowledge  of  the  terms  of  the  contract  or  the  time  it  was  to 
run,  and  say  they  never  saw  the  contract  or  a  copy  of  it,  un- 
til the  trial  of  the  case.  On  the  other  hand,  a  sale  of  the 
property  was  contemplated  from  the  start,  and  this  was 
known  to  intervener.  Its  manager,  Linton  himself,  contem- 
plated a  purchase  of  the  property,  and  aided  the  receiver 
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in  trying  to  find  a  purchaser.  Under  the  authorities,  the 
very  purpose  of  a  receivership  of  a  private  insolvent  corpo- 
ration  is  to  close  up  its  business  and  distribute  the  prop- 
erty or  proceeds  speedily,  and  it  should  not  be  operated  at  a 
loss.  There  may  be  other  circumstances  in  the  evidence  bear- 
ing on  this  ppint,  but  we  think  the  record  does  not  show  ac- 
quiescence or  an  estoppel,  if  intervener  had  pleaded  an  es- 
toppel, and  even  though  an  estoppel  would  operate,  as 
against  the  court,  which  is  questioned  by  some  of  the  cases. 

The  orders  of  the  court  which  have  a  bearing  will  be 
set  out.    The  order  appointing  the  receiver  provides : 

"That  the  receiver  take  immediate  charge  of  all  the 
mining  property,  equipment,  and  assets  of  every  kind  con- 
nected therewith,  and  preserve  the  same,  and  he  is  hereby 
authorized  to  employ  such  help  as  may  be  necessary  to  pre- 
serve and  maintain  all  the  said  property,  and  to  keep  the 
said  mine  in  reasonably  good  condition,  and  to  operate  the 
same  mine,  if,  in  his  judgment,  it  can  be  so  operated  within 
the  income  arising  from  the  operation  thereof,  and  the  sale 
and  marketing  of  coal  therefrom,  and  he  is  authorized  to 
make  such  contracts  for  the  marketing  of  coal  therefrom  as, 
in  his  judgment,  will  produce  suflBcient  income  to  keep  said 
mine  in  reasonable  condition  for  operation,  and  keep  the 
same  in  operation  during  such  periods  of  time  as,  in  his 
judgment,  the  business  thereof  will  justify,  *  *  *  and 
conduct  all  said  business  as,  in  his  judgment,  will  best  pre- 
serve and  maintain  said  property  in  condition  to  bring  the 
largest  price,  in  case  a  sale  thereof  shall  he  ordered,  and  all 
till  the  further  orders  of  the  court  or  a  judge  thereof  in  the 
premises." 

Soon  after  the  appointment  of  the  receiver,  he  made  ap- 
plication to  borrow  money  for  repairs  and  operating  ex- 
penses, in  which  he  alleged  that : 

"It  is  necessary  to  keep  said  mine  in  operation  to  what- 
ever extent  its  products  can  be  marketed,  in  order  to  keef; 


1232     First  Nat.  Bk.  v.  White  Ash  C.  Co.      [188  Iowa 

the  said  mine  from  rapidly  deteriorating  and  diminishing 
in  value.  *  *  *  He  believes  the  said  mine  can  be  kept  in 
condition  to  be  operated  at  a  profit  during  the  receivership, 
and  in  such  condition  to  sell  for  enough  more  than  in  its 
present  condition  to  justify  the  expenditures." 

The  order  was  granted,  and  it  provides,  among  other 
things,  that,  in  order  to  prevent  the  property  from  rapidly 
deteriorating  and  decreasing  in  value,  it  is  necessary  to  keep 
the  same  in  operation  to  whatever  extent  its  products  can 
be  readily  sold  on  the  market.     The  court  seems  to  have 
refused  to  recognize  as  binding  any  contract  that  would  tie 
up  the  property,  or  be  an  incumbrance  on  it  in  the  future ; 
for,  in  the  order  of  sale,  it  is  expressly  provided  that  the 
property  should  go  to  the  purchaser  "divested  of  all  con- 
tracts for  the  sale  of  coal  made  by  the  receiver,  and  which 
shall  be  held  to  tetoiinate  with  the  sale  of  said  property 
by  the  receiver.''    The  receiver  testifies  that  it  was  his  in- 
tention to  sell  the  property  as  soon  as  he  could  find  a 
purchaser  at  the  price  the  court  would  authorize  him  to  .sell 
for,  and  that,  because  he  didn't  have  the  money  to  make  the 
necessary  repairs  and  extension  work,  the  mine  could  not 
have  continued  to  operate  thrpugh  the  winter  to  the  first  of 
April ;  that,  if  the  property  had  not  been  sold  in  December, 
he  would  have  been  compelled  to  shut  the  mine  down,  and 
there  would  have  been  nothing  to  the  mine, — no  funds  to 
do  anything  with.     Appellant  relies  upon  the  language  of 
the  order  appointing  the  receiver,  that  he  is  authorized  to 
make  such  contracts  for  the  marketing  of  the  coal  as  will,  in 
his  judgment,  produce  sufficient  income  to  keep  the  mine  in 
operation,  etc.    But  this  would  not  authorize  the  receiver 
to  make  any  improvident  contracts,  or  contracts  unlimited 
in  number  or  time,  nor  does  it  specifically  authorize  him  to 
make  a  contract  to  April  1,  1917 ;  nor  do  we  think  there  is 
any  implied  authority  for  the  receiver  to  do  so,  when  the 
lan^age  is  considered  in  connection  with  other  laziguage  in 
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the  order,  and  all  the  circumstances  of  the  case.  The  lan- 
guage relied  on  is  limited  by  other  provisions  in  the  same 
order.  For  instance,  the  receiver  is  to  operate  the  mine  if, 
in  his  judgment,  it  can  be  operated  within  the  income,  and 
again,  to  operate  it  for  such  period  of  time  as,  In  his  judg- 
ment, the  business  will  justify,  and  to  conduct  the  business 
so  as  to  best  preserve  and  maintain  the  property  in  condi- 
tion to  bring  the  largest  price  in  case  of  a  sale.  As  said,  the 
receiver  testifies  that,  in  his  judgment,  he  could  not  have 
longer  operated  the  mine  in  accordance  with  his  order  of 
appointment. 

Code  Section  382f  provides : 

"Subject  to  control  of  the  couii;  or  judge,  a  receiver  has 
power  to  bring  and  defend  actions,  to  take  and  keep  posses 
sion  of  property,  to  collect  debts,  to  receive  the  rents  and 
profits  of  real  property,  and,  generally,  to  do  such  acts  in 
respect  to  the  property  committed  to  him  as  may  be  au- 
thorized by  law  or  ordered  by  the  court." 

The  receiver  stands  indifferent,  as  between  the  parties, 
though  appointed  on  the  application  of  one  of  them,  and 
must  prudently  preserve  and  protect  the  property  entrusted 
to  him  as  an  officer  of  the  court.  The  property  is  in  custodia 
leffiSy  and  the  receiver  acts  for  the  court,  as  its  creature  or 
ofBcer,  having  no  powers  save  those  conferred  upon  him  by 
its  orders,  or  reasonably  to  be  implied  therefrom.  He  is 
subject  to  the  court's  directions  and  orders  in  the  discharge 
of  his  oflScial  duties,  and  at  all  times  is  entitled  to  apply  to 
the  court  for  instructions,  ^fafc  Cent,  Sav.  Bank  v.  Fan- 
ning Ball-Bearing  Chain  Co,,  118  Iowa  G98;  Bank  of  Mott- 
treal  v,  Chfca-go,  C.  d  W.  R.  Co.,  48  Iowa  518 ;  1  Clark  on 
the  Law  of  Receivers  (1918  Ed.),  Sections  15  and  18. 

A  busfness  should  not  be  continued  under  a  receiver- 
ship when  it  cannot  be  conducted  except  at  a  loss.  When  it 
becomes  apparent"  that  the  business  cannot  be  conducted 
save  at  the  expense  of  the  estate,  and  no  ulterior  benefit  is 

Vol.   188   Ia.  - -78 
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reasonably  to  be  anticipated,  the  officer,  in  the  exercise,  of 
i-easonable  prudence  in  the  care  of  the  property  entrusted 
to  his  keeping,  should  proceed  no  fuii;her  without  specific 
directions.    34  Cyc.  286.    The  same  volume,  page  287,  reads : 

"The  courts,  however,  decline  to  sanction  the  exercise 
of  this  discretion  on  the  part  of  receivers  in  respect  to  large 
outlays  or  contracts  extending  beyond  the  receivership  and 
intended  to  be  binding  upon  the  trust." 

"Although,  as  receiver,  he  may  enter  into  negotia- 
tions and  make  such  agreements  as  would  be  binding  upon 
him  as  an  individual,  yet,  in  order  to*  affect  the  funds  in  his 
hands,  his  acts  must  be  ratified  bv  the  court.  This  rule  la 
SO  well  established  that  it  has  been  decided  that  all  per- 
sons contracting  with  a  receiver  are  chargeable  with  knowl- 
edge of  his  inability  to  contract,  and  enter  into  contracts 
with  him  at  their  peril,  and  that  the  court  has  unquestioned 
power  to  modify  or  even  vacate  his  agreements.'^  Beach  on 
Receivers  (Alderson's  Ed.),  Section  270. 

See,  also,  High  on  Receivers  (4th  Ed.),  Section  186; 
CUcago  Deposit  Vault  Co.  v.  McNulta,  153  U.  S.  5B4  (38  L. 
Ed.  819). 

Appellant  relies  largely  upon  the  case  of  Worthingfon 
V.  Oak  and  Highland  Park  Impr.  Co,^  100  Iowa  39.  Th^ 
also  cite  Shreve  v,  Hankinson,  34  N.  J.  Eq.  413;  Weeks 
t\  Weeks,  106  N.  Y.  626  (13  N.  E.  96) ;  Yetzer  v,  Applegate, 
85  Iowa  121 ;  Brown  v.  Winterhottoni,  (Ohio)  120  N.  E.  292. 
In  the  Ww*thingtoii  case,  some  of  the  discussion  might  be 
considered  favorable  to  appellant,  but,  as  to  the  main  points 
involved,  it  is  readily  distinguishable  from  the  instant  case. 
In  that  case,  the  court  had  made. an  oi'der  which  provides  in 
part  as  follows : 

"It  is  further  ordered  that  the  said  receiver  have  au- 
thority, and  he  is  hereby  directed,  to  continue  to  operate  the 
said  college  as  an  institution  of  learning,  affording  like  fa- 
i  cilities  as  heretofore,    ♦    *    ♦    and  to  make  all  contracts 
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for  professors,  teachers,  servants,  helpers,  and  assistants  he 
niay  find  necessary  to  the  successful  operation  and  continu- 
ance thereof  *  *  *  and  also  to  recognize  and  adopt  any 
contracts  now  outstanding  made  by  the  said  Longwell  for 
the  employment  of  professors  for  help  for  the  ensuing  year, 
or  for  printing  and  advertising  for  the  ensuing  year,  and 
for  work  and  labor  and  supplies  for  the  ensuing  year." 

Under  this  order  and  authority,  the  receiver  employed 
an  instructor  for  the  school  year,  but,  at  the  expiration  of 
one  month,  discharged  her,  and  attempted  to  terminate  her 
contract.  She  asked  damages  for  breach  of  the  contract, 
and  her  claim  was  sustained.  She  .was  discharged  only  be- 
cause the  department  which  she  was  conducting  was  not 
self-supporting.  The  whole  college  was  conducted  at  a  loss, 
yet  it  was  operated  under  the  receiver  for  the  year  for 
which  the  instructor  had  been  employed.  The  order  of  ap- 
pointment contemplated  that  the  school  should  be  operated 
by  the  receiver  during  the  year.  It  specifically  directed 
the  receiver  to  employ  teachers  to  operate  the  college,  and 
authorized  the  receiver  to  adopt  and  recognize  any  out- 
standing contracts  made  by  the  president  for  the  employ- 
ment of  professors  for  the  ensuing  year.  The  court  found 
that  the  instructor^was  employed  by  the  president  and  by 
the  receiver  himself.  In  that  case,  it  wai^  in  contempla- 
tion of  the  court  and  all  parties  interested,  that  the  col- 
lege should^  not  be  sold  by  the  receiver,  but  operated  during 
the  ensuing  year.  The  receiver  urged  that  the  contract  was 
an  imprudent  undertaking,  and  that  the  receiver  had  au- 
thority to  revoke  and  rescind  it,  in  the  interest  of  the  col- 
lege and  creditors,  and  the  court  said  that,  if  it  had  been  an 
ordinary  decree  in  the  case  of  the  appointment  of  a  receiver, 
there  would,  no  doubt, -be  force  in  such  position.  In  the  re- 
spects mentioned,  that  case  differs  from  the  one  at  bar. 
Here,  the  appointment  did  not  authorize  the  operation  of 
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this  coal  mine  during  the  ensuing  year,  or  for  any  definite 
length  of  time. 

The  S1i4'€ve  and  Weeks  cases,  supra,  are  similar.  There, 
it  was  evident  from  the  beginning  that  the  litigation  would 
be  pending  through  a  period  of  years,  which  fact  was  sub- 
mitted to  the  court,  and  the  court  specifically  ordered  the 
receiver  to  make  a  lease  for  three  years.  This  was  known 
to  and  acquiesced  in  by  all  parties  interested.  When  the 
three-year  term  expired,  the  litigation  was  still  pending, 
with  the  prospect  that  it  would  continue  for  at  least  an- 
other three  years;  and  the  court  specifically  directed  the 
receiver  to  extend  the  leases  for  another  three-year  period. 
Contrai7  to  expectations,  the  litigation  terminated  before 
the  last  three-year  period  expired,  and  objection  was  made 
to  the  continuation  of  the  leases  to  the  end  of  the  term. 
Under  such  circumstances,  it  was  held  that  the  equities 
were  in  favor  of  the  tenants,  and  should  be  considei^d  in 
view  of  all  the  conditions.  Such  is  not  the  situation  iii  the 
case  now  before  us. 

Broicn  v,  Whnterhottom,  supra,  was  a  case  of  negli- 
gence, holding  that  liability  for  personal  injury,  growing 
out  of  the  operation  of  property  by  a  receiver,  is  a  part 
of  the  expenses  and  liabilities  of  the  receivership.  We  think 
it  is  not  in  point  on  the  question  being  now  considered. 
Nor  does  the  Yetzer  case  apply  to  such  a  case  as  this. 

Other  and  additional  matters  set  up  by  receiver  and 
plaintiffs  in  answer  to  the  petition  of  intervention  are  that 
appellant  was  not  entitled  to  i-ecover  because  of  liens  on  the 
property  in  favor  of  plaintifl's  which  had  existed  for  a  con- 
siderable time  before  the  receiver  was  appointed,  and  that 
the  receiver  took  the  property  subject  to  the  payment  of 
such  prior  liens,  and  that  such  incumbrances  are  enti- 
tled to  protection;  also,  that  the  agreement  between  the 
receiver  and  intervener  was  made  with  the  understanding 
that  the  property  was  for  sale,  and  that,  if  sold,  that  would 
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terminate  the  agreement;  and  further,  that  the  intervener 
was  in  default  in  the  performance  of  his  part  of  the  con- 
tract from  the  time  it  was  made  until  the  time  the  property 
was  sold;  that  the  receiver  was  in  need  of  money  to  op- 
erate the  mine;  and.  that  the  intervener's  default  ham- 
pered the  receiver  in  carrying  on  the  mine;  and  that,  for 
that  reason,  the  I'eceiver  was  not  bound  to  continue  to  fur- 
nish coal  after  the  default;   and  some  other  matters. 

As  before  stated,  we  deem  it  unnecessary  to  go  into  these 
matters  in  detail.  After  considering  the  entire  record,  we 
reach  the  conclusion  that  the  judgment  of  the  district  court 
was  right.    It  is,  therefore, — Affirmed, 

Wbavbr,  O.  J.,  Evans  and  Salinger^  JJ.,  concur. 


First  National  Bank  of  Hawkbyb,  Appellee,  v.  S.  S.  Pat- 
terson, Appellant. 

TBIAIi:     Beoeptlon  of  Bvidinee-nAdinliBloiis  OontrAdletozr  of  Do- 

1  tvaat.  An  admission  by  a  defendamt  oontradictory  of  hU 
pleaded  defense  may  very  properly  be  considered  in  weighing 
the  truthfulness  of  his  defense,  and  the  court  may  instruct  ac- 
cordingly. 

BnJJi  AND  NOTES:    Alteration— TaHure  to  BTplain.    Defendant 

2  in  an  action  on  a  promissory  note  has  no  right  to  a  sweeping 
instruction  to  the  effect  that  piaintilTs  failure  to  explain  an 
alteration,  irrespective  of  its  nature,  raises  a  presumption  which 
vitiates  the  note. 

TBIAIf:    XnappUeaUo  Instnietlons.    Instmetions  on  a  theory  wlth- 
8    out  support  in  the  eyldence  are  properly  refused.    So  held  on 
the  issue  of  alteration  in  a  promissory  note. 

Appeal   from   Fayette  District    Court. — ^W.    J.    Sprinobr, 

Judge. 

Mat  11,  1920. 
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Action  on  two  promissory  notes,  given  as  a  combina- 
tion paper.  The  opinion  states  the  facts,  and  the  defenses 
urged.  Judgment  for  the  plaintiff  in  the  district  court. 
Defendant  appeals. — Affirmed. 

Ainstoorth  d  Antes,  for  appellant. 

E.  U.  Estey,  for  appellee. 

Gaynor,  J. — This  action  is  upon  two  promissory  notes, 
each  dated  October  15,  1917,  and  each  for  the  sum  of  {500. 
These  notes  were  signed  by  one  W.  E.  Heiserman  and  by  the 
defendant,  S.  8.  Patterson.  Patterson  alone,  the  defend- 
ant, appeals,  and  he  interposes  two  defenses:'  (1)  That  the 
notes  were  altered  in  a  material  matter  after  their  execu- 
tion; and  (2)  that  the  plaintiffs  are  not  the  holders  of  the 
notes  in  question  "in  due  course.'' 

The  defense  that  the  notes  were  materially  altered,  was 
based  upon  the  following  alleged  facts :  That  though,  at  the 
time  the  notes  were  executed  by  this  defendant  and  Heiser- 
man, the  name  of  the  payee  was  blank,  yet,  at  the  time  the 
notes  were  delivered  to  the  plaintiff,  the  name  of  the  plain- 
tiff was  filled  in  as  payee,  and  the  plaintiff,  without  the 
knowledge  and  consent  of  this  defendant,  and  in  violation 
of  the  authority  given  to  Heiserman,  erased  its  name  as 
payee,  and  substituted  the  name  of  Emma  Heiserman. 
This  is  what  defendant -says  was  done,  and  on  this  he  bases 
his  claim. 

The  second  defense  is  based  on  the  following  claim: 
That  he  signed  these  two  notes,  with  the  name  of  the  payee 
blank,  with  Heiserman,  with  a  distinct  understanding  and 
agreement  that  one  of  them  was  to  be  used  in  liquidation  of 
an  outstanding  debt  in  the  sum  of  1500,  and  the  other,  to  se- 
cure an  additional  loan  of  foOO,  for  the  purpose^ of  paying 
certain  wholesale  debts  of  Heiserman's;  that,  as  a  mat- 
ter of  fact,  both  of  the  notes  were  negotiated  as  collateral 
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security  for  money  bori-owed  by  the  Heisermans  from  the 
plaintiff;  that  the  negotiation  to  the  plaintiff  as  collateral 
was  without  authority,  and  carried  no  liability  against  the 
defendant. 

.  The  case  was  tried  to  a  jury,  and  a  verdict  returned  for 
the  plaintiff  for  the  full  amount  of  the  notes. 

There  is  no  controversy  in  this  case  as  to  the  signing  of 
the  notes,  and  as  to  the  condition  of  the  notes  at  the  time 
they  were  signed  by  defendant.  The  name  of  the  payee  was 
then  blank.  The  juiy  could  well  find,  under  thisji^cord, 
that,  at  the  time  the  defendant  signed  the  notes,  he  author- 
ized Heiserman  to  negotiate  them  and  to  fill  in  any  name 
as  payee  that  he  found  necessarj^  in  order  to  make  them 
effectual  for  the  purposes  for  which  they  were  executed; 
that,  when  the  defendant  signed  these  notes  and  left  them 
with  Heiserman,  there  was  authority  on  the  part  of  Heiser- 
man to  procure  money  upon  the  notes  to  the  amount  of  the 
notes;  and  further,  that  the  source  from  which  the  mon- 
ey was  to  be  obtained  was  not  determined,  as  between  the 
defendant  and  Heiserman,  before  or  at  the  time  the  notes 
were  signed  and  delivered  to  Heiserman  to  be  negotiated. 
The  record' discloses  that  the  notes  were  signed,  and  left  by 
defendant  in  Heiserman's  possession;  that,  without  filling 
in  the  name  of  any  payee  in  these  notes,  Heiserman  went 
to  the  plaintiff  bank,  exhibited  the  notes,  and  told  them  that 
he  desired  to  get  money  on  them;  that,  before  the  notes 
were  negotiated,  and  before  any  money  was  paid  by  the 
plaintiff  upon  the  notes,  Heiserman  placed  the  name  of  this 
bank  (plaintiff)  as  payee  in  the  notes ;  that  the  notes  were 
then  brought  to  this  bank,  and  the  plaintiff  refused  to  ac- 
cept them  with  its  name  as  payee.  Thereupon,  with  the  con- 
'  sent  of  Heiserman  and  his  wife,  its  name  was  erased  from 
the  notes,  and  the  name  of  Heiserman's  wife  placed  in  the 
notes,  and  she  thereupon  endorsed  the  notes  in  the  follow- 
ing language: 


* 
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"For  value  received,  I  hereby  guarantee  the  payment 
of  the  within  notes,  waive  demand,  notice  and  protest. 

"[Signed]     Emma  Heiserman." 

Thereafter,  the  notes  were  negotiated  to  this  plaintiff, 
and  the  plaintiff  paid  to  Heiserman  the  full  amount  of  the 
notes. 

There  is  dispute  as  to  these  facts  as  we  have  recited 
them,  but  the  jury  could  well  have  found  the  facts  to  be  as 
we  have  stated  them.  But  there  is  no  dispute  that  the  notes 
were^ot  negotiated  to  the  plaintiff  or  accepted  by  the 
plaintiff  until  they  were  completed  by  the  insertion  of  the 
name  of  Emma  Heiserman  in  said  notes  as  payee.  They 
were  not  negotiated  to  nor  accepted  by  the  plaintiff  until 
after  Emma  Heiserman  had  endorsed  the  notes  to  it,  as 
hereinbefore  set  out. 

There  is  no  contention  made  by  the  defendant  that  the 
evidence  is  not  sufficient  to  justify  the  verdict,  nor  is  it  con- 
tended that  there  was  not  evidence  to  support  the  special 
findings  of  the  jury  upon  the  disputed  points.  The  court 
submitted  to  the  jury  special  interrogatories  as  follows: 

"(l)  Did  the  defendant,  S.  S.  Patterson,  authorize  W. 
E.  Heiserman  or  the  First  National  Bank  ot  Hawkeye 
(plaintiff)  to  use  the  two  notes  sued  upon  as  collateral  se- 
curity for  the  indebtedness  of  E^nma  M.  Heiserman? 

"(2)  Did  the  defendant,  S.  S.  Patterson,  authorize  W. 
E.  Heiserman,  or  the  First  National  Bank  of  Hawkeye 
(plaintiff),  to  use  the  name  of  Emma  M.  Heiserman  as 
payee  in  the  notes  sued  upon?" 

Both  of  these  questions  were  answered  by  the  jury  in 
the  affirmative,  and  a  verdict  was  returned  for  the  plain- 
tiff for  the  amount  of  the  notes. 

While,  upon  this  record,  many  questions  might  have  ' 
been  raised,  touching  the  liability  of  the  defendant  upon  the 
issues  made   and   the  evidence   submitted,    the  defendant 
based   his  right   to   reversal   upon   two  propositions  only. 


1 
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( 1 )  That  the  court  erred  in  the  fifth  instruction  given  to  the 
jur>';  (2)  that  the  coart  erred  in  refusing  to  give  to  the 
jury  the  first  and  sixth  instructions  asked  by  the  defendant. 
The  fifth  instruction  complained  of  is  in  these  words: 
^The  defendant,  Patterson,  admits  upon  the  stand  that, 
after  said  notes  were  signed  and  delivered  to  the  plaintiff, 
he  offered  to  pay  said  notes,  but  says  that,  at  the  time  the 

offer  was  made,  he  had  not  seen  the  notes, 

• 

^'  Sl^^v  Hf®^'     and  did  not  then  know  their  condition.    If 

txon   of   evi- 

Son?  contra'"  >'^^  ^^^  ^^™  ^^^  evidence,  the  burden  of 
fewe!^  ^'  *^"  proof  being  oil  the  plaintiff  to  show,  that  de- 
fendant did  make  the  admissions,  by  a  pre- 
ponderance of  the  evidence,  that  defendant  knew  the  condi- 
tion of  the  notes,  and  in  what  way  plaintiff  had  them  when 
he  made  tlie  offer  to  pay,  then  you  will  consider  this  is  an 
admission  of  this  defendant  that  plaintiff  was  the  rightful 
owner  and  holder  of  said  notes,  and  that  he  was  liable 
thereon,  and  you  will  take  t]iin  admission  into  your  consid- 
eration while  weighing  the  evidence.  On  the  other  hand,  if 
you  find  that  defendant  did  not  know  the  condition  of  the 
notes  at  the  time,  or  how  plaintiff  held  the  same,  you  will 
disregard  the  admissions  made  by  defendant,  Patterson, 
and  will  not  give  them  any  wei^t  as  against  him." 

The  theory  of  the  defendant,  in  complaining  of  tiiis 
instruction,  as  stated  in  his  brief  point,  is  that,  by  this  in- 
struction, the  court  injected  an  issue  into  the  case  that  was 
not  there ;  that  the  plaintiff  had  not  pleaded  either  ratifica- 
tion or  estoppel;  and  that  this  instruction  told  the  jurj* 
that,  if  the  plaintiff  made  an  admission  such  as  the  instruc- 
tion refers  to,  and  such  as  the  evidence  shows  he  did  make, 
that  would  be  a  ratification,  and  estop  the  plaintiff  from 
pleading  the  defenses  which  he  urges.  A  mere  reading  of  the 
instruction  shows  that  this  objec^on  was  not  well  taken. 
The  court  practically  said  to  the  jury  that  they  might  con- 
sider his  admission  if  they  found  it  was  made  as  claimed. 
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practically  saying  to  thera  that  his  admission,  if  inconMst- 
ent  with  what  he  testified  to  on  the  stand,  touching  the  exe- 
cution of  the  note,  would  have  some  weight  in  determining 
the  weight  to  be  given  to  the  testimony  which  he  had  given 
on  the  trial.    The  plaintiff's  evidence  tended  to  show  that, 
on  the  5th  day  of  November  following  the  execution  of  the 
note,  Patterson  was  in  plaintiff's  hank ;  that  the  notes  were 
exhibited  to  him ;  that  they  were  then  in  the  same  condition 
that  they  are  now  in;    that  the  defendant  made  no  objec- 
tion  to  the  notes,  but  said  that  he  would  pay  them,  and 
asked  that  they  be  sent  to  another  bank  for  payment.    If 
the  testimony  of  the  plaintiff  is  true,  that,  after  they  were 
negotiated  to  and  in  the  possession  of  the  plaintiff,  the  de^ 
fendant  saw  the  notes,  and  knew  just  how  they  were  drawn, 
and,  with  knowledge  of  the  then  condition  of  the  notes, 
made  no  objection  to  the  form  in  which  they  were  writ- 
ten, and  promised  to  pay  them,  this  certainly  would  be  an 
admission  which  had  some  prpbative  force  in  negativing 
the  testimony  now  given,  that  he  never  authorized  the  notes 
to  be  drawn  in  the  form  in  which  they  were,  and  never  au- 
thorized them  to  be  negotiated  to  this  bank.    If  the  plain- 
tiff's testimony  is  true, — and  it  was  for  the  jury  to  say 
whether  it  was  or  not, — the  defendant  was  fully  informed 
of  the  character  of  the  transaction  that  resulted^  in  the  ne- 
gotiation of  these  notes  to  it,  knew  of  the  indebtedness  for 
which  they  were  pledged,  and  the  extent  of  that  indebted- 
ness, knew  ttle  form  in  which  the  notes  were  drawn,  made 
no  objection,  and  thereafter  promised  to  take  care  of  the? 
same.    This  certainly  was  proper  evidence  for  the  jury  to 
consider,  in  determining  the  ultimate  question  in  dispute, 
and  that  is  all  that  the  court  said  to  the  jury.    It  did  not 
tell  them  that  the  plaintiff,  by  this,  ratified  an  unauthorised 
act,  nor  did  it  say  that  the  plaintiff  was  estopped  from  as- 
serting the  claims  which  it  now  makes.     It  was  evidence 
tending  to  show  that  the  n^otiation  of  the  notes  to  the 
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plaintiff  was  authorised,  and  inferentially  tended  to  show 
that  the  defendant  did  not  then  regaM  the  notes  as  not 
binding  upon  him.  All  the  court  said  was  that  this  admis- 
sion had  probative  force,  if  the  jury  found  that  he  made 
the  admission,  when  they  came  to  consider  and  weigh  the 
whole  evidence  upon  the  issues  tendered. 

In  reviewing  this  case,  we  confine  ourselves  to  the 
errors  assigned.  While  other  questions  might  have  been 
raised,  they  are  not  here  for  our  consideration.  There  was 
no  reversible  error  in  the  giving  of  this  instruction. 

The  first  instruction  asked,  the|  refusal  to  give  which 
is  complained  of,  is  this : 

"The  court  instructs  the  jury  that  the  law  itnposes  up- 
on the  party  offering  a  paper  in  evidence 
^'  NOTES :  altera-  ^^^  explanation  of  aiy  alteration  which 
to^expiSn.^*      may  appear  therein;    and  therefore,  if  the 

jury  believe,  from  the  evidence,  that  any 
alteration  has  been  made  in  the  note  in  question,  the  burden 
of  proof  is  upon  the  plaintiff  to  explain  the  same,  and,  un- 
less the  jury  believe,  from  the  evidence,  that  such  alteration 
has  been  explained  by  the  plaintiff,  the  presumption  of  the 
law  is  that  it  was  made  by  the  plaintiff,  and  the  jury  should 
find  for  the  defendant/' 

This  instruction  could  not  have  been  given  in  the  form 
in  which  it  was  asked.  The  instruction  says  that,  where  an 
alteration  appears  upon  a  paper,  and  no  explanation  is 

m 

made  of  the  alteration,  there  is  a  presumption  that  it  was 
made  by  the  plaintiff  fraudulently,  and  that  that,  in  itself, 
destroys  the  contract,  and  justifies  the  jury  in  finding  for 
the  defendant.  The  alteration  may  have  been  made  by  the 
consent  of  the  parties.  It  may  have  been  made  under  such 
circumstances  as  would  be  justified.  Thus,  Section  3060- 
al4.  Code  Supplement,  191.^,  provides: 

"Where  the  instrument  is  wanting  in  any  material  par- 
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ticular,  the  person  in  possession  thereof  has  a  prima-facie 
authority  to  complete  it  by  filling  up  the  blanks  therein." 

This  instruction  would  destroy  that  statutory  right,  if 
enforced  as  presented  by  the  defendant.  While  it  may  he 
true  that,  in  case  of  a  material  alteration  appearing  upon 

I 

the  face  of  a  paper,  made  after  delivery,  the  burden  of  ex- 
plaining or  justifying  the  alteration  is  on  the  person  claim- 
ing under  It,  and  while  it  may  be  assumed  that  the  altera- 
tion was  made  by  the  plaintiff,  yet  the  fact  that  an  altera- 
tion appears,  without  showing  that  it  was  a  material  alter 
ation,  made  after  delivery,  would  not  defeat  recovery,  even 
though  made  by  the  plaintiff. 

We  think  there  was  no  error  in  refusing  to  give  this  in 
stmction  in  the  form  in  which  it  was  drawn. 

The  sixth  instruction  asked  by  the  defendant  is  as  fol- 
lows : 

"You  are  instructed  that  delivery  of  the  notes  sued  up- 
on would  be  complete,  upon  the  placing  of 
8.  Trial  :  the  same  within  the  poioer  or  control  of  the 

ins&vctfoiM.  plaintiff,  for  his  use  and  benefit,  with  the  in- 
tention of  giving  them  effect  and  operation 
according  to  their  terms ;  and  if  you  find  from  the  evidence 
that  there  was  such  delivery  to  plaintiff,  and  that  plaintiff 
or  anyone  else  thereafter  made  a  material  alteration  of  said, 
notes,  then  your  verdict  must  be  for  the  defendant,  Patter- 
son." 

The  Heisernians  were  not  witnesses  in  this  case,  and 
what  was  done  at  the  time  these  notes  passed  into  the  plain- 
tiff's hands  is  shown  only  by  the  testimony  of  the  plaintiff's 
officers,  who  transacted  the  business  for  the  plaintiff  in  the 
taking  of  the  notes;  and  this  testimony  shows  the  follow- 
ing facts : 

L.  E.  Bopp,  cashier  of  the  plaintiff  bank,  testified : 

"T  had  a  conversation  with  Patterson,  in  which  he  stat- 
ed that  he  signed  the  notes  in  blank,  so  we  could  fill  in 
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whatever  name  we  wished  as  payee.    Before  the  notes  were 
executed,  about  five  days  before  they  were  executed,  the 
bank  had  a  deal  with  Heiserman,  with  reference  to  making 
him  a  loan.    Shortly  before  the  15th  of  October,  the  day 
on  which  the  notes  were  signed,  Heiserman  came  to  the 
bank  with  these  two  notes.    At  that  time,  the  name  of  the 
payee  was  blank.     In  other  respects,  they  were  the  same 
as  they  are  now.    After  the  notes  were  brought  to  the  bank 
the  first  time,  they  were  returned  to  him.    He  was  to  go 
home  to  get  a  description  of  the  property,  so  that  I  could 
execute  the  papers  for  him  to  sign.    When  I  first  saw  the 
notes,  they  were  signed  by  W.  E.  Heiserman  and  the  defend- 
ant, Patterson.     I  sent  my  brother  for  the  papers,  and  he 
brought  them  back.    They  were  all  in  a  bundle.    The  plain- 
tiff's name  was  inserted  in  the  notes  at  that  time.    Heiser- 
man had  written  in  the  name  of  the  First  National  Bank  of 
Hawkeye,  as  payee.     It  was  not  in  accordance  with  the 
agreement  we  had  with  him.    Heiserman  was  called  in,  and 
wanted  to  take  a  pen  and  run  through  the  name  ^First  Na- 
tional Bank'  and  write  in  the  name  of  Emma  M.  Heiser- 
man.   I  told  him  not  to  do  it ;  that  I  would  take  it  out  with 
an  ink  eraser,  and  would  write  the  payee's  name  in  with 
a  typewriter.    I  took  the  name  ont,  and  inserted  the  name 
of  Enitna  M.  Heiserman  as  payee.     At  that  time,  W.  E. 
Heiserman  and  his  wife,  Emma,  were  making  arrangements 
to  borrow  money  from  our  bank.     W.  E.  Heiserman  was 
there  at  the  time,  and  I  was  in  the  bank  when  Emma  M. 
Heiserman  made  the  written  endorsement  on  the  back  of 
each  of  the  notes.     In  consideration  of  the  execution  and 
delivery  of  these  two  fSOO  notes,  and  this  |1,900  note,  I 
made  a  loan  to  William  E.  Heiserman  and  Emma  M.  Heis- 
erman of  $1,000.    This  was  in  consideration  of  a  receipt  by 
the  bank  of  these  fSOO  notes.     The  loan  was  made  on  the 
16th." 

It  is  apparent  that  the  plaintiff  bank  refused  to  accept 
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the  notes  with  its  name  as  payee  therein.  It  is  apparent 
that  the  bank's  name  was  erased  with  the  knowledge  and 
consent  6f  Heiserman  and  his  wife,  and  the  name  of  the 
wife'  inserted  in  the  blank  space  left  for  the  name  of  the 
payee.  The  notes  were  then  completed  for  the  first  time. 
They  were  negotiated  to  the  plaintiff,  with  the  name  of  the 
wife  as  payee.  She  endorsed  and  guaranteed  the  payment 
of  the  notes  to  the  bank.  The  bank  <!lid  not  become  the 
owner  of  the  notes,  or  have  any  right,  title,  or  interest  in 
the  notes  until  after  the  endorsement  made  by  the  wife, 
and  the  transfer  of  the  notes  to  the  bank.  There  is  abeo- 
lutely  no  evidence  on  which  to  base  the  instruction  involv- 
ing the  thought  that  ^^the  notes  were  placed  within  the  pow- 
er and  control  of  the  plaintiff  for  its  use  and  benefit,"  with 
the  intention  of  giving  them  effect  and  operation  in  accord- 
ance with  their  terms,  before  the  defendant's  wife's  name 
was  inserted  as  payee,  and  before  they  were  endorsed  and 
delivered  by  her  to  the  bank.  There  is  no  evidence  upon 
which  the  claim  could  be  predicated  that  the  plaintiff,  or 
anyone  else,  after  the  notes  were  placed  "in  the  power  and 
control  of  the  plaintiff  bank,  for  its  use  and  benefit  with 
the  intention  of  giving  them  effect  and  operation  in  accord- 
ance with  their  terms,"  altered  these  notes.  The  erasure 
of  the  plaintiff's  name,  which  was  inserted  there  without 
authority,  and  the  insertion  of  the  name  of  Heiserman's 
wife,  were  made  before  the  notes  were  negotiated,  before 
they  passed  into  the  hands  of  the  plaintiff,  "with  the  inten- 
tion of  giving  them  effect  and  operation  according  to  their 
terms."  Instruction  6,  asked  by  the  defendant,  is  not  ap- 
plicable to  the  facts  disclosed  in  this  record.  Instead  of  en- 
lightening the  jury  as  to  the  rights  of  the  parties  in  this 
controversy,  it  would  have  been  confusing  and  misleading. 
We  think  the  court  was  right  in  refusing  it. 

There  is  no  complaint  made  of  any  instructions  given, 
except  Instruction  5,  hereinbefore  set  out,  and  no  error  is 
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predicated  on  any  thought  that  the  court  did  not  fully  in- 
struct the  jury  on  every  question  involved  in  this  contro- 
versy. The  complaint  is  only  of  the  refusal  to  give  the  in- 
structions asked.  If  these  instructions  were  not  proper  to 
be  given  to  the  jury,  then  we  have  no  complaint  here  made 
by  the  defendant  that  justifies  us  in  interfering  with  the 
verdict  of  the  jury. 

The  grounds  presented  here  for  reversal  do  not  justify 
us  in  interfering  with  the  action  of  the  court  below,  and  the 
cause  is — Affirmed, 

Weaver,  C.  J.,  Ladd  and  Stevens^  JJ.,  concur. 


August  Jasper,  Appellee,  v.  Louisa  Jasper,  Appellant. 

DIVOBOB:  Alimony— Unenforeible  Decroo  ModiflcattoiL  Decrees 
for  alimony,  proper  in  amount,  but  unenforcible  by  reason  ot 
the  terms  and  llenability  of  unpaid  payments,  wiU  be  so  modi- 
fled  on  appeal  as  to  render  the  decree  effective. 

Appeal  from   Muscatine  District   C&urt, — A.   P.   Barker, 

Judge. 

January  26,  1920. 

Rehearing  Denied  May  11,  1920. 

After  the  plaintiff  dismissed  his  divorce  petition,  de- 
fendant obtained  a  divorce  from  him  on  her  cros8-i>etition. 
She  complains  of  certain  orders  made  by  the  court  in  the  al- 
lowance of  alimony.— t^o^^^^  ^^tnd  affirmed. 

Hoffman  d  Hoffman^  for  appellant. 

J.  O.  KarMnerer,  for  appellee. 

Salinger^  J. — I.  One  claim  upon  which  defendant  was 
decreed  a  divorce  on  her  cross-petition  is  that  the  plaintiff 
had  deserted  her.    He  has  for  some  years  been  living  in 
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Kock  Island,  Illinois.  His  wife,  the  appellant,  has  re- 
mained in  their  homestead.  The  trial  court  ordered  that 
the  husband  pay  his  wife  the  sum  of  $10  a  month.  It  was 
further  ordered  that  the  title  of  the  homestead  should  be 
in  the  husband,  and  that  he  shouhl  pay  to  his  wife  the 
sum  of  1900,  which  the  court  found  to  be  one  half  the  value 
of  the  homestead.  This  |900  WdS  made  a  lien  on  the  prop- 
erty, as  was  the  said  monthly  allowance  of  $10.  It  is  fairly 
made  to  appear  that  it  is  inherently  impossible  to  make  all 
the  provisions  of  the  decree  effective.  The  husband  has 
made  a  sale  of  the  property  pendente  lite.  He  cannot  pay 
the  $000  unless  he  do  sell.  If  he  sells,  it  destroys  the  lien 
that  secures  the  payment  of  the  $10  a  month.  It  is  fairly 
clear  that,  without  this  lien,  it  will  be  utterly  impracticable 
to  collect  the  monthly  allowance  from  a  defendant  who  lives 
outside  of  the  state.  There  is  no  compiling  reason  for  plac- 
ing the  title  in  the  husband,  absolutely.  It  is  plain  from 
the  record  that  he  has  no  sentiment  connected  with  the 
homestead.  He  has  abandoned  it  for  f^iome  yeai*s,  and  has 
no  intention  to  live  in  it.  So  far  as  apiiears,  he  has  no  de- 
sire to  live  in  it.  The  wife  does  have  a  sentimental  attach- 
ment for  the  homestead,  and  she  and  her  children  have  oe- 
cupieil  it;  and,  though  the  children  are  now  grown,  both 
the  wife  and  these  children  desire  to  remain  in  the  home- 
stead. 

The  record  does  not  justify  us  in  finding,  on  the  one 
hand,  that  tlie  $000  is  not  lar<]je  enough,  and,  on  the  other, 
that  it  is  too  large;  nor  are  we  justified  in  interfering  with 
the  holding  as  to  monthly  allowance  either  on  the  ground 
that  the  allowance  is  not  large  enough,  and,  on  the  other 
hand,  that  it  is  too  large.  We  have  concluded  that  equity 
will  best  be  sened  by  a  modification  of  the  decree.  We 
therefore  order  that  the  following  decree  be  entered  in  this 
court,  in  lieu  of  the  one  entered  by  the  trial  court : 

The  title  of  the  property  shall  be  in  tlie  appellee.    The 
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defendant  may  occupy  the  homestead  during  the  term  of  her 
natural  life,  and,  during  such  occupancy,  shall  keep  the 
property  in  good  repair  and  pay  the  taxes  thereon,  and 
make  no  other  payment.  If  she  shall  at  any  time  elect  to 
remove,  the  title  in  the  husband  shall  become  absolute  if, 
within  60  days  after  he  is  advised  of  such  abandonment, 
he  shall  deposit  with  the  clerk  of  the  district  court,  and  for 
the  benefit  of  the  wife,  the  sum  of  f 900.  So  long  as  said 
payment  is  not  made,  the  interest  of  the  wife  shall,  except 
as  hereinafter  modified,  be  and  remain  what  it  would  be  if 
the  parties  were  not  divorced,  and  the  property  remained 
their  homestead.  If  the  plaintiff  shall  sun'ive  the  defend- 
ant, he  shall  have  an  election  to  take  a  one-half  interest  in 
the  property,  or  to  take  title  to  all  of  the  same,  on  payment 
of  f  900  to  the  devisees  or  heirs  of  the  defendant.  The  prop- 
erty shall  stand  chained  with  a  lien  for  all  monthly  allow- 
ances made  under  the  decree  appealed  from,  and  appellant 
may  have  special  execution  to  enforce  the  collection  of  any 
such  payments  as  to  which  there  has  been  or  shall  be  de- 
fault by  the  sale  of  said  property,  subject  to  redemption. — 
Modified  and  affirmed. 

Weaver,  (\  J.,  Evans  and  Preston,  JJ.,  concur. 


L.  A.  Jester,  Apx)ellant,  v.  Clara  I.  Gray  et  al.,  Appellees. 

OOKTBAOTS:  Options — ^Non-Mutuality  and  Want  of  Consideration 
— ^Revocation.  A  written,  exclusive  option  to  purchase  or  sell 
property,  for  which  option  the  optionee  pays  nothing  and  ex- 
pends nothing  except  time  and  money  spent  by  him  in  an  ef* 
fort  to  effect  a  sale,  and  wherein  optionee  assumes  no  obliga* 
tion,  may,  without  the  consent  of  the  optionee,  be  revoked  by 
the  optlonor  at  any  time  before  acceptance. 

Appeal   from    Polk    District    Court. — Thos.    A.    Guthrie, 

Judge. 

Vol.    1S8  I  a.— 79 
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January  20,  1920. 

Behdaring  Denied  May  11,  1920. 

Suit  in  equity  for  specific  performance.  The  defense 
was  predicated  upon  various  grounds.  There  was  a  decree 
for  the  defendants,  dismissing  the  petition*.  The  plaintiff 
has  appealed. — Affirmed. 

Clark  d  Byers^  for  appellant 

Dale  d'  Harvison,  for  appellees.       "" 

Evans,  J. — I.  Plaintiff's  suit  is  predicated  upon  the  fol- 
lowing written  contract : 

"For  value  I'eceived,  we  hereby  grant  to  L.  A.  Jester 
or  assigns,  the  exclusive  right  to  purchase  or  sell  the  fol- 
lowing described  real  estate,  to  wit:  The  north  sixty  (60) 
acres  of  the  southwest  quarter  of  Section  thirty-two  (32)  in 
Township  seventy -nine  (79^  in  Range  twenty-three  (23), 
Polk  County,  Iowa.  The  terms  of  this  option  are  as  fol- 
lows: Th%  total  consideration  to  be  paid  for  said  land  in 
case  this  option  is  exercised  shall  be  thirty-seven  thousand 
(137,000.00)  dollars,  which  shall  be  payable  as  follows: 
two  thousand  (|2,000.00)  dollars,  on  or  before  June  1, 1916, 
and  the  balance  of  thirty-five  thousand  (135,000.00)  dol- 
lars on  June  1,  1935,  with  interest  at  the  rate  of  six  per 
cent  per  annum,  payable  annually.  In  case  this  option  la 
exercised  the  undersigned  grantors  agree  to  execute  a  con- 
tract of  sale  of  said  land  upon  the  above  terms,  and  to  exe- 
cute a  deed  to  said  land  and  to  deposit  the  same  in  some 
bank  in  De»  Moines,  to  be  agreed  upon  by  the  parties  to 
said  contract,  said  deed  and  a  copy  of  said  contract  to  be 
held  in  escrow  by  such  bank  until  the  terms  of  said  contract 
ai*e  fulfilled.  Or  at  the  option  of  the  said  L.  A.  Jester,  or 
assigns,  the  grantors  agree  to  execute  and  deliver  to  the  said 
L.  A.  Jester  or  assigns  upon  payment  of  the  two  thousand 
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(12,000.00)  dollars,  as  above  provided  for,  a  warranty  deed 
to  said  land,  and  to  take  back  a  first  mortgage  on  said 
premises  for  the  balance  of  the  purchase  price,  namely, 
thirty-five  thousand  (f 35,000.00)  dollars,  payable  as  above 
indicated.  In  case  this  option  is  exercised  the  grantors 
agree  to  furnish  an  abstract  to  said  premises  showing  good 
and  merchantable  title. 

"Executed  in  triplicate  at  Des  Moines,  Iowa,  this  25th 
day  of  March,  1916." 

On  May  25th,  the  foregoing  contract  was  extended  by 
the  following  writing: 

"For  a'^valuable  consideration,  this  option  is  extended 
for  a  period  of  15  days  from  the  above-mentioned  date  of 
expiration,  and,  if  accepted,  on  or  before  June  15,  1915,  the 
grantoi's  herein  agree  to  execute  the  contract  hereto  at- 
tached and  made  a  part  hereof. 

"May  25,  1916.'' 

To  this  extension  was  appended  a  form  of  contract,  un- 
signed, and  with  blank  spaces  for  datee  and  signatures.  On 
June  11,  1915,  the  plaintiff  purported  to  accept  the  option 
and  tender  performance.  The  real  estate  described  was 
owned  in  common  by  defendants  Clara  and  Ruth  Gray. 
The  original  option  was  executed  by  their  father,  Henry 
Gray,  who  assumed  authority  to  represent  them,  and  acted 
in  goo<l  faith  in  their  interest,  as  fie  believed.  The  exten- 
sion above  set  forth  was  executed  by  Clara  Gray.  She  also 
signed  the  same  for  Ruth  Gray,  assuming  to  represent  her. 

The  pleadings  made  issues  on  the  question  of  authority 
of  the  agent,  and  on  ratification,  and  on  false  representa- 
tions. We  shall  have  no  occasion  to  deal  with  the  question 
of  agency;  nor  was  there  any  evidence  of  false  representa- 
tions. The  brief  of  appellant  bases  its  grounds  of  reversal 
wholly  upon  the  issues  of  fraud,  agency,  and  ratification. 
There  is  another  issue  made  by  the  pleadings  which  is  whol- 
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ly  ignored  in  appellant's  brief.  It  is  whether  the  option 
was  withdrawn,  prior  to  its  acceptance. 

It  was  pleaded  that  the  option  contract  lacked  mu- 
tuality, and  was  without  consideration,  and  that,  long 
prior  to  its  acceptance  by  the  plaintiff,  it  had  been  with- 
drawn by  the  defendant.  On  that  issue,  the  defendant 
Clara  Gray  testified  as  follows: 

"After  May  25th,  when  I  signed  this  extension  agree- 

I 

ment,  I  next  saw  Mr.  Jester,  I  think,  on  the  1st  day  of  June, 
at  his  office.  Miss  Moss  and  I  went  over  there  to  withdraw 
from  the  option,  and  I  told  him  that  that  was  my  mission. 
He  asked  me  what  my  reasons  were,  and  I  told  him  that, 
the  fii'St  morning  we  were  there,  I  was  of  the  same  mind; 
that  I  did  not  want  to  go  into  the  proposition ;  that  I  did 
not  want  to  enter  into  it.  I  told  him  that  I  wanted  to  with- 
draw from  the  option.  That  was  the  fii'St  day  of  June, 
15  days  before  the  option  expired;  and,  at  first,  he  was 
agreed  that  that  was  all  right.  He  said  he  did  not  want  to 
have  any  trouble  about  it.  I  told  him  I  did  not  anticipate 
that  there  would  or  should  be  trouble;  that  I  had  come 
in  time, — ^that  is,  before  the  15th:  and  he  said  that  he 
should  receive  something  for  his  time  and  work;  that  he 
had  been  working  on  this  since  last  fall:  and  I  told  him 
of  course  I  did  not  know  anything  about  the  time  he  had 
spent  on  the  work,  because  I  had  not  heard  of  it  in  any  way 
before  the  19th  of  March.  *  *  *  My  father  and  I  saw  Mr. 
Jester  at  his  office  the  second  of  June.  Father  made  the 
first  statement  that  we  wanted  to  withdraw;  that  I  did 
not  want  to  go  on  with  the  option  or  contract.  There  was 
a  discussion  more  or  less  with  them  to  this  effect.  Mr.  Jester 
at  that  time  was  not  as  favorable  to  our  going  ahead.  He 
said  *No;'  that  he  would  have  to  be  considered;  his  time 
and  all  and  labor  in  that  would  have  to  be  considered.  We 
found  there  wasn't  any  conclusion  could  be  reached;  that 
Mr.  Jester  would  not  consider  that  we  had  withdrawn  from 
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the  contract.  I  did  not  see  him  from  that  date  to  the  time 
of  the  tender  on  June  11th,  but  I  had  a  telephone  com- 
munication in  the  meantime.  He  said,  in  that  last  inter- 
view with  father  and  I  in  the  office,  that  he  thought  we  had 
better  reconsider  and  go  right  on,  and  not  say  anything 
today,  but  call  him  by  phone  at  1 :30  the  following  day  or 
the  next  day.  I  called  him  the  following  day,  and  told  him 
I  would  refer  him  to  you,  my  attorney.  He  said  there  was 
no  necessity  of  that.  He  seemed  quite  put  out  to  think  I 
had  put  it  in  my  attorney's  hands,  and  said  that  *We  will 
just  fix  it  up,  and  there  is  no  use  of  calling  anyone  in  about 
that.'  I  did  not  say  anything.  Had  nothing  more  to  say." 
Mabel  Madden  testified  for  the  defendants  as  follows: 
"I  was  formerly  Mabel  Moss.  I  live  in  the  city.  I  am 
acquainted  with  Clara  and  Ruth  Gray  and  their  father. 
I  met  Mr.  Jester  on  Monday,  the  1st  of  June,  1915,  at  his 
office.  Clara  Gray  was  with  me.  She  introduced  me,  and 
asked  first  to  see  the  option,  the  paper  that  she  had  signed, 
because  she  was  not  clear  as  to  what  it  was  she  had  signed, 
and  Mr.  Jester  said  he  did  not  have  that  paper  with  him, — 
that  it  was  in  the  vault,  1  believe ;  but,  anyway,  we  did  not 
get  to  see  the  paper.  Then  Clara  said  she  come  over  for  the 
purpose  of  \^ithdrawing,  and  he  said,  *Well;'  and  he  stood 
there  a  little  while,  and  asked  her  why  she  wanted  to  with- 
draw— what  her  reasons  were;  and  Bhe  told  him;  and  he 
asked  her  over  again  that  time,  if  she  didn't  consider  him, 
because  she  .said  it  was  a  business  proposition  with  her; 
and  finally  his  remarks  were  that  she  could  withdraw,  but 
because  he  bad  never  had  any  lawsuit  before,  he  certainly 
wouldn't  want  any  with  any  of  the  Grays,  nor  a  young 
lady,  and  that  she  could  withdraw.  As  we  were  leaving,  he 
said,  'Of  course,  I  have  spent  all  my  time,  and  I  have 
spent  time  since  last  fall ;'  and  that  he  would  expect'  some 
consideration  for  the  time  he  had  spent  on  the  case,  and 
Clara  said  that  she  couldn^t  pay  for  that." 
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In  response  to  the  foregoing,  the  plaintiff  testified  in 
rebuttal  as  follows: 

"I  did  not,  at  any  time  or  anywhere  or  to  anybody, 
suggest  or  indicate  in  any  way  that  anybody  could  with- 
draw from  this  contract." 

"Cross-Examination. 

"I  remember  saying  to  Miss  Gray,  in  the  presence  of 
Mrs.  Madden,  that  I  had  never  had  a  lawsuit  with  any- 
body,  and  I  did  not  want  to  have  a  lawsuit  with  one  of  the 
Grays.  I  said  that,  and  it  is  true;  and  particularly  that 
I  did  not  want  to  have  a  lawsuit  with  a  young  lady." 

It  will  be  noted  from  the  foregoing  that  the  plaintiff's 
onlv  denial  is  to  the  effect  that  he  himself  did  not  consent 
to  the  withdrawal  of  the  option.  In  all  other  respects,  the 
testimony  of  Mrs.  Madden  and  of  defendant  Clara  is  uiw 
disputed. 

If  the  option  cj)ntract  was,  as  a  matter  of  law,  revo- 
cable, it  is  apparent  that  Clara  made  an  insistent  effort  to 
revoke  the  same.  Formality  was  not  reiiuii'ed  for  such  revo- 
cation. Her  insistence  upon  revocation  was  revocation.  If 
revocable,  the  consent  of  Jester  was  not  necessary,  nor  was 
the  effort  of  Clara  to  gain  his  consent  material.  The  sub- 
stance of  this  evidence  is  that  Clara  had  two  interviews 
with  the  plaintiff,  on  June  1st  and  2d,  respectively,  where- 
in she  insisted  upon  a  withdrawal  of  the  option.  At  the 
last  interview,  plaintiff  asked  that  she  reconsider,  and  let 
him  know  by  ])hone,  the  following  day.  It  appears  also 
in  the  record  that  she  did  call  him  by  phone,  the  follow- 
ing day,  and  advised  him  that  she  had  placed  the  matter  in 
the  hands  of  her  attorney,  and  that  the  plaintiff  could  con- 
fer with  him.  Ruth  was  absent  from  the  state,  and  'had 
been  so  absent  from  a  time  prior  to  the  date  of  the  original 
option.  Clara  also  had  been  absent  from  the  state  for  a 
long  time  prior  to  the  date  of  the  option.  She  returned  on 
the  morning  of  May  25th,  the  date  on  which  she  signed  the 
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extension.  The  matter  having  been  placed  in  the  fiands  of 
her  attorney,  the  plaintiff  had  an  interview  with  the  attor- 
ney, on  June  10th.  Ruth  was  expected  home  on  the  next  day. 
The  attorney  advised  the  plaintiff  that  he  would  confer  with 
his  clients,  as  soon  as  Ruth  came,  and  would  advise  the  plain- 
tiff on  the  result  of  the  conference  on  Monday,  June  13th. 
On  June  11th,  however,  the  plaintiff  served  upon  Clara  the 
notice  of  acceptance  and  tender.  There  is  no  question,  upon 
this  record,  but  that  plaintiff  understood,  before  he  served 
such  notice  of  acceptance,  that  Clara  had  declined  to  be 
further  bound  by  the  option.  There  was  nothing  more  that 
she  could  have  done  to  bring  the  withdrawal  to  the  notice 
of  the  plaintiff.  This  was  all  that  was*  necessary  to  make 
the  withdrawal  effective.  ^Ye  proceed  to  inquire,  therefore, 
whether  the  contract  was  i-evocable. 

ir.  The  contract  purported  to  be  an  option.  It  con- 
tained no  promises  to  be  performed  by  the  optionee.  It  is 
concede<l  by  plaintiff  that  nothing  was  paid  therefor.  The 
only  consideration  contended  for  is  a  matter  of  legal  con- 
clusion, based  upon  the  following  testimony  of  the  plaintiff: 

**I  did  not  pay  Ruth  and  Clara  Gray  anything  in  money 
for  this  original  option.  T  expended  a  good  deal  of  time 
working,  partially  before  and  partially  after  I  talked  with 
Hem*}'  Gray." 

The  foregoing  testimony  is  amplified  in  the  reply  argu- 
ment of  appellant  by  a  statement  that  he  was  promoting  an 
addition,  which  would  include  the  tract  in  (juestion  and 
adjoining  tracts,  and  that  this  was  known  to  the  contracting 
[)arties,  and  that  he  was  also  looking  for  purchasers  for  the 
tract.  Tf  a  consideration  for  the  option  can  be  thus  supplied, 
with  mere  subsequent  voluntary  conduct  of  the  optionee, 
then  an  option  offer  would  seldom  be  revocable.  It  may 
fairly  be  presumed  that  every  optionee  does  something, 
after  obtaining  his  option,  looking  to  his  possible  acceptance 
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thereof.    In  Axe  v.  Tolhert,  179  Mich.  556  (146  N.  W.  418) 
it  was  expressly  held  that : 

"Time  and  money  spent  by  a  party  in  trying  to  sell 
property  for  which  he  holds  an  option  cannot  be  construed 
as  a  consideration  to  the  party  from  whom  he  has  secured 
the  option." 

We  agree  with  that  view.  An  option  without  consider- 
ation is  a  mere  offer,  and  is  not  binding  until  its  acceptance. 
It  necessarily  follows  that  it  may  be  withdrawn  before  its 
acceptance.  In  Hopwood  v,  McCmi^ldnd^  120  Iowa  218,  we 
said: 

"An  option. is  not  a  sale.  It  is  not  even  an  agreement 
for  a  sale.  At  best,  it  is  but  a  right  of  election  in  the  party 
receiving  the  same  to  exercise  a  privilege,  and  only  when 
that  privilege  has  been  exercised  by  acceptance  does  it  be- 
come a  contract  to  sell." 

There  was  not  a  moment,  prior  to  June  11th,  when  the 
plaintiff  was  bound  to  anything  under  this  option.  He  had 
parted  with  nothing,  and  had  made  no  promises.  There  was, 
therefore,  no  consideration,  and  the  option  was  revocable. 

Even  in  reply  argument,  the  appellant  has  declined  to 
be  drawn  into  argument  on  this  issue.  He  has  been  content 
to  characterize  the  position  of  appellee  as  inconsistent,  and 
therewith  to  dismiss  its  consideration.  At  first  sight,  there 
seems  a  measure  of  inconsistency  in  the  successive  inter- 
views, where  one  was  sufficient ;  but  this  would  go  only  to  the 
credibilitv  of  tlie  testimony.  Its  credibility,  however,  is 
vouched  for  by  the  plaintiff  himself,  by  his  limiting  his  de- 
nial thereof  to  the  question  of  his  own  consent.  Accepting 
his  testimony  that  he  did  not  consent  to  a  withdrawal,  the 
fact  remains  that  he  asked  Clara  to  reconsider  her  decision, 
with  more  or  less  importunity.  This  latter  request  accounts 
for  the  telephone  intenuew.  It  was  not  consistent  in  Clara 
to  try  to  obtain  his  consent.  She  might  quite  naturally 
have  felt  uncertain  about  her  rights  without  his  consent. 
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She  had  a^ked-  for  the  instrument  itself  at  the  first  inter- 
view, and  ha#  failed  to  get  it.  She  testified  that  he  "at  first" 
consented.  Afterwards,  he  protested  that  he  was  entitled 
to  consideration.  The  situation  confronting  her  was  per- 
plexing enough,  if  she  had  been  experienced  in  the  business. 
This  was  her  first  real  estate  transaction.  The  fact,  there- 
fore, that  she  did  more  than  was  required  of  her,  or  that  she 
sought  the  plaintifiP's  consent  when  she  did  not  need  it,  is 
not  very  glaring  as  an  inconsistency. 

We  reach  the  conclusion  that  the  contract  in  question 
was  a  revocable  option,  and  that  it  was  revoked  before  accep- 
tance. 

The  decree  entered  below  is,  therefore, — Affirmed. 

Weaver,  C.  J.,  Ladd,  Gaynor,  Preston,  Salinger,  and 
Stevens,  JJ.,  concur. 

Supplemental  Opinion  on  Rehearing. 

Evans,  J. — Complaint  is  made  in  the  petition  for  re- 
hearing that  our  opinion  heretofore  filed  failed  to  deal  with 
one  issue  in  the  case.  The  record  discloses  that  the  plaintiflf 
filed  an  amendment  to  his  petition  in  the  court  below,  where- 
by he  made  Henry  Gray  a  party  defendant,  and  whereby  he 
claimed  to  recover  from  him  and  from  the  original  defen- 
dants the  sum  of  |1,000.  upon  the  following  agreement: 

"We,  the  undersigned,  hereby  agree  to  pay  L.  A.  Jester 
the  sum  of  one  thousand  ( J1,000.00)  dollars  as  consideration 
for  services  in  case  he  exercises  or  causes  to  be  exercised  the 
option  to  purchase  or  sell  this  day  given  to  him  by  the  under- 
signed on  the  premises  described  as  the  north  60  A.  of  the 
S.  W.  quarter  of  Sec.  32,  Twp.  79,  Range  23,  Polk  County, 
Iowa.  Said  payment  to  be  made  at  the  time  said  option  is 
exercised. 
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"Dated  at  Des  Moines,  Iowa,  this  25th  day  of  March, 
1915.  ^ 

"[Signed]  Clara  I.  Gray 
"Ruth  Gray, 
"By  Henry  Gray,  Agent." 

The  agreement  above  set  forth  was  contemporaneous 
with  the  execution  of  the  original  option  contract,  and,  in 
legal  effect,  was  a   part  of  the  same  transaction. 

As  respects  the  obligation  thereunder  of  the  principal 
makers,  our  conclusion  announced  in  the  original  opinion 
as  to  the  legal  effect  of  the  option  contract  is  necessarily  de- 
terminative of  the  legal  effect  of  this  contract  as  a  part  there- 
of. The  promise  to  pay,  herein  set  forth,  was  contingent  and 
conditional  upon  a  completed  sale. 

The  same  reason  would  stand  in  the  way  of  any  re- 
covery as  against  Heniy  Gray.  As  to  him,  there  is  the 
further  reason  that  he  signed  the  contract  only  as  the  pur- 
ported agent  of  his  principals.  It  is  elementaiy  that  an 
agent  is  not  ordinarily  liable  for  the  contract  of  his  prin- 
cipal. It  is  only  when  he  conceals  the  agency  or  withholds 
the  name  of  his  principal  or  exceeds  authority  or  is  guilty  of 
some  fraud  as  an  inducement  to  the  contract  that  a  liabilit\i 
may  arise  as  against  him.  Nothing  appears  herein  to  take 
this  case  out  of  the  ordinary  rule.  Though  it  be  true  that 
an  issue  was  made  in  the  pleadings  on  the  agent^'s  authority 
to  enter  into  the  option  contract  for  his  principals,  yet  such 
issue  was  not  pressed  in  the  evidence  for  defendants,  and 
the  disposition  of  the  case  did  not  turn  upon  such  issue. 
Even  if  the  plaintiff  were  now  able  to  prove  that  the  agent 
did  exceed  his  authority,  and  did  thereby  render  himself 
liable  in  lieu  of  his  principals,  still  he  would  be  liable  only 
to  the  same  extent  as  the  principals  would  Ivave  been  if  the 
purported  act  of  agency  had  been  authorized  by  them.  In- 
asmuch as  we  dispose  of  the  main  case  against  the  principals 
on  the  assumption  that  the  act  of  agency  was  authorized^ 


^ 
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and  find,  nevertheless,  that  the  option  contract  was  duly 
revoked  by  the  principals,  nothing  is  left  upon  which  lia- 
bility can  be  predicated,  either  against  them  or  against  their 
purported  agent  The  finding  of  due  revocation  of  the  op- 
tion contract  carries  down  plaintiff's  entire  cause  of  action 
thereon,  and  leaves  no  remnant. 

The  petition  for  rehearing  must,  accordingly,  be  over- 
ruled. 


Marian  J.  Harris,  Appellee,  v.  Polk  County  Invbstmijnt 

Company^  Appellant. 

PBINOZFAL  AMD  AGENT:     Fraud  by  Agent  of  Ooxporation.     A 

1  corporation  which  concedes  that,  in  the  making  of  a  land  sale 
contract,  it  wafl  represented  by  a  named  person,  may  not  say 
that  such  person  had  no  authority  to  make  representations  In 
regard  to  the  land. 

FRAUD:    Examination  Excluding  Reliance  on  RopresantationB.    An 

2  examination  of  property  prior  to  purchase  does  not  necessarUy 
exclude  reliance  or  right  to  rely  on  representations  relative  to 
the  property.  Such  issue  is  ordinarily  for  the  Jury.  So  held 
as  to  representations  as  to  the  tiUability  and  nonoverflow  na- 
ture of  the  land, 

Ajypeal  from  Polk  District  Court. — Gewrgb  A.  Wilson, 

Judge. 

May  11,  1920. 

Action  to  recover  damages  based  on  alleged  false  repre- 
sentations made  in  the  exchange  of  lands. — Afftmied. 

Brammer,  Lehma/rm  d  Seevers,  for  appellant. 

McHenry  d  Powers,  for  appellee. 

Gaynob,  J. — This  action  is  brought  to  recover  damages 
for  false  representations,  alleged  to  have  been  made  by  the 
defendant  to  the  plaintiff  in  effecting  a  trade  of  real  estate. 
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The  trade  is  alleged  to  have  taken  place  on 

corpOTSion/       time,  the  plaintiff  was  the  owner  of  certain 

real  estate,  and  the  defendant  was  the  owner 
of  certain  other  peal  estate.  A  trade  was  effected  between 
them,  by  which  the  title  to  plaintiff's  property  passed  to  the 
defendant,  and  the  title  to  defendant's  property  passed  to 
the  plaintiff.  The  terms  under  which  the  exchange  was 
made,  were  agreed  upon,  and  the  deal  consummated.  The 
plaintiff  claims  that,  to  induce  her  to  make  the  exchange, 
and  to  transfer  her  property  to  the  defendant,  the  defendant 
falsely  represented  that  the  land  which  ,she  received  in  the 
exchange  was  tillable  land,  and  that  the  same  never  over- 
flowed; that,  as  a  matter  of  fact,  it  was  not  tillable  land, 
and  that  it  overfloiced  nearly  every  season ;  that  this  repre- 
sentation was  made  to  induce  the  trade;  that  it  was  false; 
that  the  defendant  knew  it  was  false ;  that  plaintiff  did  not 
know  it  was  false,  relied  upon  it  as  true,  and  made  the  ex- 
change ;  that  the  property  received  by  her  was  not  worth  as 
much  as  it  would  have  been  if  it  had  been  as  repres^ited; 
that,  because  of  its  overflowing  frequently,  its  value  is  less 
than  it  would  have  been,  had  it  been  as  represented.  Plain- 
tiff claims  she  is  damaged  by  these  false  representations  in 
the  sum  of  $1,500. 

It  is  not  necessary,  for  the  purposes  of  this  case,  to  set 
out  the  description  of  the  several  tracts  of  land.  It  appears 
that  the  negotiations  for  the  exchange  were  started  by  one 
Newton,  who  claimed  to  represent  the  defendant,  and  who 
claimed  to  have  the  right  to  represent  the  defendant  in 
bringing  about  the  exchange.  Whether  he  represented  the 
defendant  or  not,  in  the  view  we  take  of  this  case,  is  imma- 
terial. The  deal  was  finally  consummated  and  the  exchange 
made  through  one  Frost.  It  appears  that,  before  the  ex- 
change was  made,  the  plaintiff  visited  the  land,  In  company 
with  Newton,  and  we  assume  that  Newton  made  the  state- 
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ments  which  plaiutiif  claims  were  made  by  him  to  induce 
her  to  make  the  contract.  We  may  assume,  without  decid- 
ing, that  Newton  had  no  authority  to  make  these  represen- 
tations, and  we  may  assume,  without  deciding,  that  they 
were  not  binding  upon  defendant,  because  of  the  want  of 
authority  in  Newton  to  make  them.  We  may  assume,  with- 
out deciding,  that  these  representations  were  not  within  the 
scope  of  the  authority  of  Newton  to  make,  and  we  may  as- 
sume, without  deciding,  that,  if  the  defendant  knew  nothing 
of  these  representations,  was  not  a  party  to  the  fraud  and 
deceit  practiced  by  Newton,  it  is  pot  bound  by  his  fraud. 
Such  assumption,  it  is  claimed,  is  in  line  with  the  holding 
made  in  Ellison  v.  8tockton^  185  Iowa  979,  and  would  follow, 
though  Newton  was  employed  by  defendant  to  find  a  pur- 
chaser. But  the  record  shows  that  the  defendant  is  a  cor- 
poration. The  answer  of  the  defendant  admits  that,  on  the 
2(M:h  day  of  May,  1918,  a  trade  was  made  between  the  plain- 
tiff and  the  defendant,  and  that  the  defendant  in  the  trade 
was  represented  by  Frost ;  that,  in  this  trade,  plaintiff's  land 
was  transferred  to  the  defendant,  and  defendant's  land 
ti-ansferred  to  the  plaintiff.  The  evidence  shows  that,  before 
this  trade  was  consummated,  Newton  and  the  plaintiff  visit- 
ed defendant's  land,  and,  while  on  the  land,  Newton  war  ask- 
ed whether  or  not  the  land  overflowed,  and  he  informed  plain- 
tiff, in  positive  terms,  that  it  did  not.  The  fact  is  that  it 
did  overflow,  and  had  overflowed  frequently  during  the  past. 
Newton,  however,  asserted  it  to  be  a  fact,  of  his  own  knowl- 
edge, that  it  did  not,  in  fact,  ovei^flow.  There  was  evi- 
dence of  a  creek  there,  or  a  run ;  but  it  was  dry,  at  the  time 
the  plaintiff  visited  it,  and  this  may  have  prompted  the  ques- 
tion. But,  however  that  may  be,  after  this  visit,  and  after 
Newton  had  made  this  assertion  touching  the  character  of 
the  land,  the  record  shows  that  the  plaintiff  called  on  Frost. 
Some  controversy  arose  as  to  some  details  in  the  transaction 
between  her  and  Frost.    Frost  told  her  that  Newton  had  no 
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authority  in  the  matter,  except  to  ahoto  the  property.  He 
9aid,  ^^If  you  make  a  deal,  you  will  make  it  with  me,  as  agent 
of  the  Polk  County  Investment  Company/' 

The  plaintiff  testified  that,  before  the  deal  was  consum- 
mated, she  talked  with  Frost.    She  says: 

^^Before  I  signed  the  papers,  I  asked  him  [Frost]  if 
everything  Mr.  Newton  had  represented  to  me  was  true,  and 
Frost  said  'Yes.  You  are  perfectly  safe.  I  am  perfectly  re- 
sponsible for  any  deal  that  is  made.'  I  signed  the  papers, 
and  left  his  office.  We  talked  about  the  land  out  there  and 
the  price  and  everything.  I  wanted  to  go  over  and  see  my 
attorney,  before  I  signed  the  papers.  Frost  said  it  was  not 
necessary,  because  he  was  perfectly  responsible  for  the  deal. 
He  said,  'I  am  head  of  the  company,  and  will  stand  back  of 
anything  I  do.'  I  explained  to  him  how  Newton  had  taken 
me  out  and  shown  me  the  property,  and  told  him  all  that 
Newton  had  said ;  that  Xewton  told  me  the  property  was  a 
good  place  for  a  building  site,  that  it  was  a  valuable  piece  of 
property,  and  would  make  a  nice  home  for  us,  that  it  did 
not  overflow,  I  explained  to  him  what  Newton  had  said. 
Mr.  Frost  said  'It  is  oil  right,'  Thereupon,  the  papers 
were  executed." 

It  is  the  contention  of  the  defendant  that  neither  Frost 
nor  Newton  is  shown  to  have  had  authority  from  the  com- 
pany to  bind  the  company  by  any  false  representations ;  that 
they  were  merely  agents  of  the  company,  and  that  their 
agency  was  not  of  such  a  character  as  to  include  the  rig^t 
to  make  these  false  representations,  and  bind  the  company ; 
that  the  defendant  was  an  innocent  vendor,  practiced  no 
fraud,  and  cannot  be  held  responsible  for  the  fraud  of  its 
agents,  unless  it  is  shown  that  the  agents  were  authorised 
by  the  defendant  to  make  the  false  representations,  or  that 
it  subsequently  ratified  the  false  representations,  with 
knowledge  that  they  were  made,  and  with  knowledge  that 
plaintiff  was  relying  upon  them  in  making  the  deal.    How  it 
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can  be  claimed  that  Frost  was  the  mere  agent  of  this  com- 
pany, with  no  authority  to  bind  the  company,  in  the  face  of 
this  record,  we  are  not  able  to  see.  If  the  cwnpany  made 
false  representations,  it  is  bound.  If,  before  the  deal  was 
consummated,  the  company  knew  that  these  false  represen- 
tations  were  made,  and  that  the  plaintiff  was  relying  upon 
them,  and  re-afflrmed  and  re-asserted  the  representations  as 
true,  it  made  the  representations  its  own,  and  it  became  the 
falsifier,  and  responsible  for  the  fraud.  The  recoiMi  shows 
that,  before  the  deal  was  finally  consummated.  Frost  was^ 
fully  informed  of  what  Newton  had  said,  touching  this  prop- 
erty, and  assured  plaintiff  that  the  facts  were  as  Newton 
stated  them.  If  Frost  represented  the  company,  then  it  was 
an  assurance  by  the  company  itself.  It  is  claimed  that  there 
is  no  evidence  that  Frost  web  other  tlian  an  ordinary  agent 
of  the  company ;  but  the  answer  itself  concedes  that,  in  mak- 
ing the  trade,  it  was  represented  by  Frost.  This  answer  is, 
therefore,  an  admission  that  this  trade  with  the  plaintiff  was 
made  by  defendant,  acting  through  Frost ;  that  Frost  acted 
for  the  defendant,  at  the  time  the  trade  was  consummated^ 
and,  so  acting,  re-asserted  that  the  facts  stated  by  Newton 
were  true.  It  was  for  the  jury  to  say  whether  or  not  Newton 
made  these  representations.  He  denies  that  he  did.  It  was 
for  the  jury  to  say  whether  Frost  re-affirmed  these  state- 
ments, if  made  by  Newton,  after  knowledge  that  Newton 
had  niadtt  theui ;  whether  the  re-aflSrmation  as  to  these  state- 
ments was  made  before  the  deal  was  consummated;  whether 
the  plaintiff  relied  upon  the  representations  in  making  the 
trade ;  and  whether  or  not  the  defendant  knew  that  the  rep- 
resentations were  false.  The  defendant  is  a  corporation, 
rt  can  act  only  through  its  "i*(»presentatives."  They  are  its 
eves,  its  ears,  its  feet.  All  that  it  does,  all  that  it  sars,  all 
that  it  thinks,  must  be  done  through  representatives;  and  it 
concedes  that  Prosf  was  its  representative  in  the  trans- 
action,— as  it  were,  its  alter  ego.     It  appears  that  Frost 
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acted  for  the  defendant  in  consummating  the  deal,  in  prepar- 
ing and  exchanging  papers,  and  in  performing  for  the  defend- 
ant the  conditions  of  the  contract.  In  fact,  every  act  that 
the  defendant  could  have  done  to  consummate  the  contract 
was  done  through  the  instrumentality  of  Frost.  The  case 
could  hardly  be  stronger  than  it  is,  if  Frost  were  the  de- 
fendant in  the  suit.  We  think  there  was  no  ground  for  a 
holding  on  the  part  of  the  court  that  the  representations 
charged  to  have  been  niade,  shown  to  be  false,  and  material 
to  the  trade,  were  not  made  bv  the  defendant  itself. 

This  brings  us  to  the  consideration  of  the  other  branch 
of  the  case. 

It  is  urged  that,  because  the  plaintiff  visited  the  land 
before  the  deal  was  consummated,  had  an  opportunity  of 
seeing  the  land,  and  judging  for  herself  whether  it  wa^  good, 

tillable  land,  or  whether  it  overflowed,  she 
^'  ^-M^«'  til?JX^"     cannot  now  be  heard  to  sav  that  she  was 

nation   ezclnd-  * 

representations,    ^^^^'^i^'^^l  Kv  these  fraudulent  representations. 

or  that  she  relied  upon  them.  Whether  a 
purchaser  is  deceived  or  not  is  ordinarily  a  question  of  fact 
for  the  jury.  No  general  rule  can  be  laid  down  that  is  appli- 
cable to  all  cases.  It  is  true  the  record  shows  that  plaintiflF 
saw  and  knew  that  there  was  a  run  through  this  portion  of 
this  land,  but  it  also  shows  that  this  run  was  dry,  at  the 
time  she  was  there;  that  she  passed  over  it  without" wetting 
her  feet.  She  saw  the  run,  or  the  bed  of  the  stream,  as  we 
may  call  it,  but  she  had  no  previous  knowledge  of  the  action 
of  the  water  in  this  stream.  It  is  true  she  said  that  she 
knew  something  about  the  streams  in  Iowa,  and  knew  that 
streams  did  overflow.  But  whether  streams  overflow  or  not, 
even  in  Iowa,  depends  largely  upon  the  topography  of  the 
country,  the  quantity  of  water  that  accumulates  at  any  par- 
ticular point,  and  its  levels.  She  is  not  shown  to  have  made 
any  obseiTations  on  these  points,  or  to  have  had  any  infor- 
mation.   The  defendant  positively  assured  her  that  it  did  not 
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ft 
overflow.    It  is  now  saying  that  she  had  no  right  to  rely  upon 

these  positive  assertions  made  by  the  defendant.  It  iB  a 
fraud  to  assert  a  fact  to  be  true  which  the  party  making  the 
assertion  has  no  reasonable  ground  for  l)elieving  is  true,  or 
which  he  knows  to  be  false,  at  the  time  he  makes  it.  We  are 
inclined  to  think  that  the  evidence  here  would  justify  the 
jury  in  saying  that  the  defendant  knew  this  representation 
was  false,  at  the  time  it  was  made,  and,  therefore,  the 
scienter  was  supplied  which  is  essential  to  a  charge  of  fraud. 
This  woman  was  a  boarding  house  keeper.  It  is  true  she 
had  dealt  somewhat  in  lands,  but  there  is  no  evidence  that 
she  had  dealt  extensively,  or  that  she  had  any  expert 
knowledge  touching  the  matter  about  which  she  inquired, 
nor  does  the  record  show  that  a  view  of  the  premises  would 
convey  a  knowledge  to  her  which  would  negative  her  right 
to  rely  upon  the  positive  statement  of  the  defendant.  The 
facts  in  no  two  cases  decided  by  this  court  are  exactly 
alike.  Nothing  but  general  principles  .can  be  laid  down,  to 
guide  in  determining  whether  or  not  an  opportunity  to  view 
is  equivalent  to  knowledge  of  conditions  which  might  be 
known  from  a  view.  As  holding  that  it  is  ordinarily  a 
question  for  the  jury,  see  Boddy  v,  Henry,  126  Iowa  31,  and 
cases  therein  cited.  For  a  discussion  somewhat  of  the 
question  here  involved,  see  Bell  v,  Byerson  d  BarloWy  11 
Iowa  233;  Moore  i\  Hoire,  115  Iowa  62;  ^^h  little  field  v.  Neil, 
163  Iowa  470.  These  cases  simply  hold  that,  where  the  de- 
fect is  open,  and  as  obvious  to  the  buyer  as  it  was  to  the  sel- 
ler, there  can  he  no  recovery  for  false  representations.  This 
is  the  general  nile,  but  it  still  remains  a  question  for  the  jury 
to  say  whether,  in  any  particular  case,  the  matter  concerning 
which  the  false  representations  were  made,  was  as  open  and 
obvious  to  the  buyer  as  it  was  to  the  seller,  and  whether  or 
not  it  was  made  falsely,  for  the  purpose  of  inducing  a  sale, 
which  a  knowledge  of  the  truth  would  have  prevented.  8ee, 
also,  as  bearing  upon  the  question  of  whether  the  plaintiff 

Vol.   188  I  A,— 80 
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is  estopped  by  a  view  from  asserting  that  she  was  deceived 
by  the  false  representations,  Hale  v.  Philhrick,  42  Iowa  81 ; 
Carmichael  v.  Vandehur  c6  Hopkins,  50  Iowa  651 ;  McOihhona 
V.  WUder,  78  Iowa  531 ;  Brett  v.  Van  Auken,  99  Iowa  553 ; 
Hetland  v.  BUstad,  140  Iowa  411 ;  Fulton  i\  Fisher,  151  Iowa 
429 ;  Van  Vliet  Fletcher  Auto  Co.  v.  Crotvell,  111  Iowa  64 ; 
Fraynke  v.  Kelshehner,  180  Iowa  251.  We  think  it  was  a  fair 
question  for  the  jury  whether,  under  all  the  circumstances, 
the  plaintiff  had  a  right  to  rely  upon  the  representations 
made,  on  the  falsity  of  which  she  predicates  her  right  to 
damages. 

It  is  next  contended  that  the  verdict  is  excessive.  It  is 
not  so  excessive  as  to  indicate  passion  or  prejudice.  There 
is  evidence  to  support  the  verdict.  The  amount  of  plaintiflTs 
damages  was  a  fact  to  be  ascertained  by  the  jury,  under 
proper  instructions.  The  amount  allowed  is  not  such  as 
indicates  passion  or  prejudice.  We  do  UQt  feel  that  we  can 
reverse  the  case  upon  this  ground. 

Upon  the  whole  record,  we  think  the  case  ought  to  be, 
and  it  is, — Affirmed, 

Weaver^  C.  J.,  Ladd  and  Btbvbns,  JJ.,  concur. 


Simon  AV.  Haven,  Appellant,  v.  Chicago,  Milwaukee  &  St. 

Paul  Railway  Company^  Appellee. 

NEGLiaBNOE:     Violation  of  Law— Effect     Failure  to  give  the 

1  law-required  signals  of  the  approach  of  a  car  which  was  mov- 
ing up  behind  an  injured  party  presents  a  Jury  question  on  the 
issue  of  defendant's  negligence. 

NEOLIGENOE:     Distracted  Attention.    One  who  has  his  attention 

2  diverted,  in  a  place  of  danger,  presents  a  Jury  question  on  the 
Issue  of  contributory  negligence,  if  his  conduct  was  such  as  to 
be  in  harmony  with  what  reasonably  careful  men  would  have 
done,  under  like  circumstances.  Heldf  such  question  was  pre- 
sented in  the  case  of   one  who,  with  a  pane  of  glass  in  him 
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handi,  was  running/ in  the  mud  after  his  hat,  in  the  presence 
of  a  smoke-enshrouded  train,  which  was  approaching  without 
signal. 

Appeal  from  O'Brien  District  Court. — William  Hutchin- 
son^ Judge. 

January  12,  1920. 

Rbhearing  Denied  May  11,  1920. 

Suit  to  recover  damages  for  injury  sustained  at  one  of 
defendant's  crossings.  Verdict  directed  for  defendant. 
Plaintiff  appeals. — Reversed  and  remanded. 

Claud  M.  Smith  and  R,  J.  Locke,  for  appellant. 

Hughes  d  Sutherland  and  O.  H.  Monzheimer,  for  appel- 
lee. 

Salinger,  J. — I.  Appellee  defends  the  action  of  the 
trial  court  with  the  claim  that  it  was,  as  matter  of  law,  not 
guilty  of  any  negligence,  and  that,  as  matter  of  law,  H;he 

negligence  of  plaintiff  contributed  to  the 
^*  SoJation'^of'       injury  suffered  by  him.     It  was  error  to 

direct  verdict  against  plaintiff  if  either  of 
these  defenses  should  have  been  submitted  to  a  jury. 

The  plaintiff  was  struck  by  a  car,  moving  up  behind 
him  as  he  was  walking.  We  think  a  jury  could  find  that 
defendant  violated  both  statute  and  ordinance  law  by  fail- 
ing to  ring  the  bell,  or  to  give  plaintiff  other  warning  that 
the  car  was  in  motion  and  moving  toward  him.  This  alone 
made  negligence  a  question  to  be  submitted  to  the  jury. 
Pitmey  r.  Missouri,  K,  d  T,  R,  Co,,  71  Mo.  App.  577. 

II.  Was  the  court  justified  in  holding,  as  matter  of 
law,  that  plaintiff  was  guilty  of  contributory  negligence? 
The  law  on  that  point  is  not  doubtful.     The  question  is 

ordinarily  one  for  a  jury.     Dusold  v.  Chi- 

^  SSSSd"'  •       ^*^^^  ^-  ^'  ^'  ^^v  1^2  Iowa  441.    Super  care 
attntum.  jg  hq^  required.    Wilkins  v.  St,  Louis,  /.  M. 
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rf  8.  R.  Co.,  101  Mo.  93  (13  S.  W.  893).  Plaintiff  need  not 
go  beyond  satisfying  the  jury  that  he  used  ordinary  care. 
Dusold  V.  Chicago  O,  W,  R.  Co.,  162  Iowa  441.  He  is  not 
guilty  of  contributory  negligence  merely  because  he  dis- 
regards the  fact  that  a  train  occupies  a  portion  of  a  street. 
Robinson  v.  Western  P.  R.  Co.,  48  Cal.  409.  In  strictness, 
this  case  does  not  involve  failure  to  look  and  listen.  But 
if  it  did,  the  failure  to  look  and  listen  for  an  approaching 
train,  is  not  negligence,  as  a  matter  of  law.  Willfong  v. 
Om(am  &  St.  L.  R.  Co.,  116  Iowa  548;  Toledo,  P.  d  W.  R. 
Co.  V.  Hammetf,  220  111.  9  (77  N.  E.  72).  One  is  not  neces- 
sarily guilty  of  contributory  negligence  because  he  fails  to 
look  and  listen  at  all  points?  in  his  passage.  Win^y  v.  Chi- 
cago, M.  rf  St.  P.  R.  Co.,  92  Iowa  622;  Davitt  v.  Chicago  G. 
W.  R.  Co.,  164  Iowa  216 ;  Mitchell  v.  Union  Terminal  R.  Co., 
\2!2  Iowa  237.  There  is  no  inflexible  rule  that  requires  one 
to  look  and  listen  under  all  circumstances.  Duwld  r.  Chi- 
cago G.  W.  R.  Co.,  162  Iowa  441.  That  plaintiff  would  not 
have  been  stiiick  bv  a  train,  had  he  acted  differentlv  than 
he  did,  does  not  conclusively  establish  contributory  negli- 
gence. Wiese  v.  Chicago  G.  W.  R.  Co.,  182  Iowa  508.  The 
fair  summary  is  that  contributory  negligence  is  for  the  jury 
if  reasonable  men  may  find  that,  considering  all  the  attend- 
ing circumstances,  the  conduct  of  the  plaintiff  was  in  har- 
mony with  what  ordinarily  careful  and  prudent  men  would 
do  in  the  like  circumstances.  It  may,  therefore,  be  fairly 
said  that  whether  the  plaintiff  was  negligent  is  always  a 
jury  question,  if  his  attention  is  so  diverted  as  that  reason- 
able men  may  believe  he  gave  as  much  attention  to  pro- 
tecting himself  as  ordinarily  careful  and  prudent  men  would 
have  given  on  like  diversion.  It  remains  to  be  seen  whetier 
there  is  any  evidence  of  such  diversion.  While  a  diversion 
will  not  make  a  jury  question  of  contributory  negligence 
where  lack  of  care  i«L  due  to  inattention  or  forgetfulness 
(Bender  v.  Incoi-porated  Town  of  Minden,  124  Iowa  685),  if 
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there  is  a  divereion  which  naturally  throws  one  off  his  guard, 
it  may  show  freedom  from  contributory  negligence.  Ariz 
t?.  Chicago,  R.  I.  d  P.  R.  Co.,  34  Iowa  153.  We  are  of  opin- 
ion that  here  was  such  diversion.  If  facts  exist  which  tend 
to  complicate  the  question  of  contributory  negligence,  it 
becomes  a  question  for  the  jury.  Laverenz  v.  Chicago,  R,  L 
d  P,  R.  Co.,  56  Iowa  689 ;  Selensky  v.  Chicago  O.  W.  R.  Co,, 
120  Iowa  113.  It  is  unnecessary  to  be  exhaustive.  At 
some  point  in  the  passage  of  the  plaintiff,  his  hat  was  blown 
from  his  head,  and  he  engaged  in  its  pursuit  and  recovery. 
He  carried  a  large  pane  of  glass  under  his  arm,  which  re- 
quired some  attention,  especially  during  the  episode  of  the 
blown-off  hat.  The  ground  under  foot  was  muddy,  and 
that  would  induce  some  attention  to  walking,  especially 
since,  at  the  time,  the  weather  was  stormy,  misty,  and 
windy.  The  engine  and  car  had  smoke  and  steam  blowing 
about  them.  The  plaintiff  saw  a  team  approaching,  and, 
when  he  last  looked,  saw  it  proceeding  as  though  no  train 
was  approaching  or  in  the  way ;  and  the  jury  might  reason- 
ably hold  that  this  wa.s  an  assurance  to  plaintiff  that  he  was 
in  no  danger  in  going  forward.  The  jury  could  find  that  the 
warnings  required  by  law  were  not  given.  Plaintiff  had  the 
right  to  place  some  degree  of  reliance  on  the  presumption 
that  the  trainmen  will  do  their  duty,  and  sound  the  usual 
signal  of  warning  in  approaching  him.  Mitcliell  v.  Union 
Terminal  R.  Co.,  122  Iowa  237;  Case  v.  Chicago  O.  W,  R.  Co,, 
147  Iowa  747;  Willfofig  v,  Onmha  d  St,  L,  R,  Co.,  116  Iowa 
548;  Balcom  v.  City  of  Independence,  178  Iowa  685;  Dusold 
V.  Chicago  G.  W,  R.  Co.,  162  Iowa  441 ;  Pinney  v.  Missowri,  K, 
d  T.  R.  Co.,  71  Mo.  App.  577;  St.  Louis  d  S,  F,  R.  Co,  v. 
Date  son,  64  Kan.  99  (67  Pac.  521)  ;  Robinson  v.  Western  P. 
R.  Co.,  48  Cal.  409 ;  2  Thompson  on  Negligence,  Section  1677. 
The  jury  could  find  freedom  from  negligence,  because  there 
was  such  right  to  rely.  The  case  of  Laverenz  v.  Railway ,^(> 
Iowa  689,  gives  some  support 'to  our  conclusion  that  here 
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contributory  negligence  was  a  jury  question.  In  Lorena 
V.  BurUngton^  C.  R,  &  N.  R.  Co.,  115  Iowa  377,  that  question 
was  sent  to  the  jury,  where  one  failed  to  look  and  listen 
because  he  was  attempting  to  drive  back  a  cow  that  had 
escaped  from  him.  Some  support  for  our  conclusion  is 
fnrnishe<l,  also,  by  Illinois  Cent.  R.  Co.  v.  Hays'  Admr,, 
(Ky.)  84S.  W.338. 

We  are  not  overruling  cases  like  Tierney  v.  Chicago  d 
N.  W.  R.  Co.,  84  Iowa  641 ;  Kennedy  v,  Chicago  d  N.  W. 
R,  Co.,  68  Iowa  559;  Bu^aUr  v.  Chicago,  M.  d  St.  P.  R. 
Co.,  165  Iowa  361 ;  Powers  v.  Iowa  Cent.  R.  Co.,  137  Iowa 
347 ;  Sioa^iger  v.  Chicago,  M.  d  St.  P.  R.  Co.,  132  Iowa  32 ; 
and  Williams  v.  Chicago,  M.  d  St.  P.  R.  Co.,  139  Iowa  552. 
In  those,  there  was  contributory  negligence,  as  matter  of 
law.  What  we  are  now  holding  is  that,  though  this  is  so 
under  the  facts  of  those  cases,  here  the  question  whether 
plaintiff  was  free  from  negligence  was  for  the  jury. 

Nor  are  we  overlooking  the  line  of  authorities  to  the 
effect  that,  where  one  suffers  from  an  infirmity,  such  qm 
deafness  or  defective  sight,  such  infirmity  enters  into 
whether  he  was  as  careful  to  avoid  injury  as  one  in  his  con- 
dition ought  to  be.  Toledo,  P.  d  W.  R.  Co.  v.  Hammett,  220 
111.  9  (77  N.  E.  72)  ;  CHilveston,  H.  d  8.  A.  R.  Co.  v.  Ryan, 
80  Tex.  59  (15  S.  W.  588).  And  this  question  has  fuU  con- 
sideration in  Balcom  v.  City,  178  Iowa  685.  This  plaintiff 
seems  to  have  been  slightly  deaf.  But  all  that  the  law  re- 
quires is  that  he  exercise  what  is  ordinary  care  in  one  so 
afflicted.  He  is  not  required  to  use  more  care  than  persons 
who  have  all  their  faculties.  Both  must  use  ordinary  care. 
But  it  may  become  a  jury  question  whether  ordinary  care 
was  used,  in  view  of  this  infirmity.  The  infirmity  is  but  one 
item  of  fact  to  be  considered  in  passing  upon  the  ultimate 
question.  And  though  this  infirmity  was  present,  it  was 
still  for  the  jury  to  say,  on  the  facts  in  this  case,  whether 
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or  not  plaintiff  used  ordinaiy  care  to  avoid  being  injured. — 
Reversed  and  remanded. 

Ladd,  Evans,  and  Prbston,  J  J.,  concur. 


T.  D.  McCarney,  Appellee,  v.  D.  S.  Lightner,  Appellant. 

APPEAL  AN!D  EBBOS:     Intennediate  Orders  (7)   or  Final  Jadg- 

1  ment  (?)  A  litigant  \a  not  compelled  to  appeal  from  inter- 
locutory orders.  He  may  save  his  exceptions,  and  await  the 
final  judgment,  and  appeal  therefrom,  and  then  have  a  review 
of  every  adverse,  interlocutory  order  leading  up  to  the  final 
judgment. 

APPEAL  ANID  EBBOB:    Calendar  Entry  (7)  or  Xinal  Judgment  (7) 

2  An  appeal  taken  within  the  statutory  time  after  the  Judgment 
is  entered  in  the  record  is  timely,  irrespective  of  the  date  of 
the  calendar  entry. 

PABTNKBflHTF;    Profits  and  Losses— Land  Deal.    Two  parties  are 

3  not  partners^  as  hetween  themselves,  when  one  party  is  obli- 
gated to  bear  all  the  expense  and  all  the  losses,  while 
the  other  party  is  to  have  half  the  ultimate  profits.  So  held  in 
a  land  deal,  wherein  the  profit-sharing  beneficiary  was  denied 
a  partnership  accounting. 

BBOKEBS:     Principal  and  Agent  (7)  or  Partners  (7)     An  agree- 

4  ment  under  which  one  party  to  a  land  deal  furnished  all  the 
money  and  bore  all  the  expense,  and  the  other  party  was  to 
have  half  the  ultimate  profits,  does  not  constitute  the  profit- 
sharing  beneficiary  a  partner. 

BBOKEBS:  Profits  as  Oommlssion— Termination  of  Oontract.  Where 
5.  a  broker  was  to  have  a  commission,  measured  by  half  the  prof- 
its realized  on  a  retransfer  of  the  land,  and  the  land  was  trans- 
ferred at  a  loss,  held,  on  a  detailed  review  of  the  evidence,  that 
the  parties  understood  that  the  agent's  right  to  profits  termi- 
nated at  least  as  early  as  the  first  transfer,  and  was  not  kept 
alive  as  to  later  trades. 

0ONTBA0T8:     Performance— Failure  to  Fix  Time.     Principle  rec- 
6    ognized  that,  in  the  absence  of  a  contract  time  for  performance, 
the  law  will  imply  a  reasonable  time. 


1272  McCarney  v.  Lightxbr.  [188  lovrv 

Appeal  from  Greene  District  Court. — E.  G.  Albert,  Judge. 

January  20,  1920. 

Rehearing  Denied  May  11,  1920. 

Suit  in  equity  for  an  accounting  under  an  alleged  part- 
nership. The  fact  of  partnership  was  specially  denied  by 
the  defendant.  There  was  also  a  general  denial  of  all  lia- 
bility. There  was  a  decree  finding  the  existence  of  a  part- 
nership between  plaintiff  and  defendant,  and  adjudging  the 
defendant  liable  to  the  plaintiff  under  an  accounting  there- 
under for  a  large  amount.  The  defendant  appeals. — Re- 
versed. 

Church  d  McCuUy  and  Clark,  Byers  d  Hutchinson,  for 
appellant. 

A,  D.  Howard  and  E,  G,  Grahwm,  for  appellee. 

Evans,  J. — By  his  petition,  the  plaintiff  claimed  that, 
in  August,  1912,  he  and  defendant  entered  into  an  agree- 
ment of  partnership,  for  the  purpose  of  purchasing  a  certain 
quarter  section  of  land  in  Dallas  County  and  reselling  same 
at  a  profit;  that,  pursuant  thereto,  they  did  purchase  the 
same;  that  the  defendant  was  to  furnish  all  the  purchase 
money,  and  did  so  furnish  the  same,  and  the  title  was  taken 
in  his  name;  that,  subsequently,  he  traded  the  land  to  Stout, 
and  traded  the  Stout  land  to  Koper,  and  sold  the  Roper 
land  to  Vogel.  The  plaintiff  claims  that  all  these  lands  be- 
longed to  the  partnership.  The  defendant  denies  generally 
all  these  allegations,  and  avers  the  facts  to  be  that  he  did, 
in  August,  1912,  agree  with  the  plaintiff  that  he  would  buy 
the  certain  quarter  section  of  land  which  was  for  sale,  sub- 
ject to  a  future  settlement  on  March  1st,  and  that,  if  the 
plaintiff,  who  was  a  land  agent,  could  sell  the  same  before 
settlement  day,  he  should  receive  half  the  profits,  and  that, 
if  he  failed  to  do  so,  he  was  to  procure  for  defendant  a 
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loan  of  110,000  upon  the  property,  at  5  per  cent  interest, 
without  commission ;  that  the  property  was  purchased,  pur- 
suant to  such  agreement,  and  that  the  plaintiff  failed  to 
sell  the  same,  and  failed  to  procure  a  loan  thereon  at  set- 
tlement time,  without  commission ;  that,  one  year  after  the 
defendant  acquired  such  farm,  he  traded  the  same  at  a 
loss;  and  that  the  agreement  between  the  parties  had  been 
terminated  long  before,  or,  at  least,  was  terminated  at  the 
time  of  and  by  such  trade. 

*The  plaintiff  was  a  land  agent,  and  justice  of  the  peace 
in  his  township.  The  defendant  was  a  farmer  and  a  stock 
shipper.  The  parties  lived  in  the  same  township,  four  miles 
apart.  As  land  agent,  the  plaintiff  had,  sometime  previous, 
sold  a  farm  to  the  defendant.  As  justice  of  the  peace  he 
had  a  continuous  business  for  him,  in  looking  after  and 
collecting  from  the  railroad  company  for  overcharges  and 
losses  in  shipment  of  stock.  The  quarter  section  involve<l 
belonged  to  the  four  heirs  of  the  Simpson  estate,  one  of 
whom  was  the  wife  of  the  defendant.  The  defendant  had 
been  the  administrator  of  such  estate,  and,  as  such,  had 
listed  the  land  with  the  plaintiff  for  sale.  The  heirs  had 
agreed  upon  a  price  of  $90,  but  no  purchaser  at  that  price 
had  been  found.  Thereafter,  the  defendant's  wife  insti- 
tuted a  partition  suit,  wherein  a  referee  was  appointed, 
who  advertised  the  place  for  sale.  A  purchaser  was  finally 
found  by  the  referee,  one  Thompson,  who  was  willing  to 
buy  at  the  price.  Thereupon,  the  defendant,  through  McCar- 
ney,  raised  the  bid,  and  brought  on  some  counter  bidding 
by  Thompson.  *  The  final  result  was  that  the  defendant's  bid, 
through  McCamey,  $14,750,  was  accepted  as  the  highest 
bid.  This  was  in  August,  1912.  The  substance  of  the  plain- 
tiff's direct  testimony  was  as  follows  : 

"After  I  had  received  this  offer  for  |115  per  acre,  Dave 
came  into  my  office, — that  is,  D.  S.  Lightner, — and  says, 
*Let's  buy  the  farm.'    The  answer  1  made, — this  was  before 
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the  partition  suit, — that  was  before  he  was  to  get  a  referee 
appointed, — J  says,  'Dave,  I  have  no  money  to  buy  the 
farm.'  *Well,'  he  says,  'The  devil.  I  will  furnish  the  money, 
and  we  will  divide  the  profits.'  I  says,  *If  you  will  do  that, 
I  am  willing  to  go  in.'  He  says,  'We  might  as  well  have 
the  profits  as  those  girls;'  that  they  would  spend  it  any- 
how. He  says,  *Tom,  I  don't  want  them  to  know  that  I  have 
anything  to  do  with  the  farm.  You  go  ahead  and  buy  the 
farm,  and  I  will  furnish  the  money,  and  we  will  divide  the 
profits,  and  they  won't  know  anything  about  it,'  and  I  -did. 
After  the  referee  was  appointed,  he  says  to  me,  'I  don't  be- 
lieve I  will  have  anything  to  do  with  it.'  I  says,  'If  you 
don't  want  anything  to  do  with  it,  it  is  too  good  a  deal  to 
let  go,'  and  I  says,  'If  you  don't  want  to  go  into  the  deal, 
Dan  O'Donnell,  cashier  of  the  Savings  Bank,  says  he  will 
furnish  the  money;'  and  he  said,  'Don't  do  anything  now;' 
and  in  a  few  days,  hfi  came  in,  and  says,  'You  go  ahead  and 
buy  it,  and  I  will  furnish  the  money.'  " 

On  cross-examination,  he  testified  as  follows : 
"A.  It  was  that  he  was  to  furnish  the  money  to  buy 
it  with,  and  I  was  to  place  a  loan  for  ?10,000,  and  he  was 
to  furnish  the  balance  of  the  money,  and  we  were  to  split 
half  and  half,  taking  out  all  of  the  expenses.  There  was  no 
time  set  when  this  partnership  should  stop.  I  was  to  furnish 
the  loan  of  f  10,0Q0,  if  we  got  it.  I  says,  'I  am  quite  sure, 
Dave,  I  can  get  ?10,000.'  *  *  *  I  was  to  pay  interest  on 
half  that  he  would  pay  in.  I  would  pay  interest  on  half,  and 
him  pay  interest  on  half.  I  was  to  pay  interest  on  the  money 
he  should  furnish,  half  of  the  money  that  I  should  furnish 
from  the  loan,  and  Mr.  Lightner  half  the  interest.  In  other 
words,  all  of  the  interest  was  to  be  taken  out  of  the  pro- 
ceeds of  the  rentals  of  the  farm,  the  taxes,  insurance,  and 
interest,  and  he  was  to  keep  track  of  it.  I  was  to  buy  the 
farm  in  my  name, — not  in  his  name.  The  interest  and  the 
taxes  and  insurance  was  to  be  paid  out  of  the  profits,  and  if 
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there  were  any  profits,  he  was  to  take  thein  out  of  the  profits 
when  we  settled.  ♦  ♦  ♦  if  there  were  no  profits,  he  tvaa  to 
put  up  the  money;  I  wasn't  to  put  v/p  any  money.  He  was 
to  put  up  the  money.  We  discussed  that  before  I  bought  the 
farm.  *  *  *  Of  coui-se  we  bought  it  for  speculation.  I 
bought  the  farm  with  the  expi-ess  pui*pose  of  selling  it.  Some 
day  after  that,  when  we  sold  it,  we  were  to  divide  the  prof- 
its, after  taking  out  the  expenses.  After  I  failed  to  make  the 
loan,  I  expected  Lightner  to  pay  the  expense.  If  I  got  the 
loan,  there  was  to  be  no  commission.  I  expected  to  pay  the 
commission  out  of  my  share  of  the  profits.  I  told  Lightner, 
I  says,  ^If  I  can't  get  a  loan,  and  you  have  to  get  it,  it  wiU 
come  out  of  the  j/rofits.'  I  said,  *Tf  I  fail  to  make  the  loan, 
and  we  had  to  make  it  through  someone  else,  that  whatever 
was  paid  out  there  toas  to  come  out  of  my  share  of  the 
profits.'  Lightner  was  to  take  care  of  all  expenses.  He  was 
to  pay  the  interest.  On  this  commission  on  the  loan  that  T 
couldn't  make,  and  that  I  was  having  to  pay  commission  on, 
Lightner  was  to  pay  that,  and  I  was  to  pay  him  back  out  of 
the  profits.  That  was  my  obligation  in  reference  to  that 
matter,  that  he  was  to  take  it  out  of  my  share  of  profits. 
The  agreement  was  with  regard  to  this  one  particular  farm, 
the  Simpson  farm,  this  one  particular  piece  of  land." 

Re-direct : 

**In  reference  to  my  testimony  that  the  agreement  re- 
lated to  this  one  particular  piece  of  land,  1  meant  the 
amount  of  money  that  was  involved  in  it.  If  we  traded  for 
another  piece  of  land,  it  was  to  be  handled  in  the  same  way. 
That  agreement  was  to  be  continued  until  we  closed  up.  No, 
the  commission  on  the  loan,  if  I  couldn't  make  it  myself, 
and  we  had  to  make  it  through  some  other  agency,  I  was  to 
pay  the  commission  on  the  loan." 

On  recross-examination,  McCarney  testified  as  follows: 

"I  claimed  that  the  Dallas  Countv  land  was  mv  land. 
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T  did  not  tell  anybody  that  it  was  Lightner's  land.    I  told 
them  that  that  was  my  land." 

The  substance  of  the  testimony  of  the  defendant  on  the 
main  issue  was  as  follows : 

"I  recall  Mr.  Referee  giving  notice  of  this  sale.  I  don't 
think  he  set  a  time  for  bids.  After  Joy  was  appointed  ref- 
eree, I  met  Mr.  McCarney  at  his  oflSce.  He  wanted  to 
know  why  I  didn't  buy  the  land.  I  told  him  it  wasn't  the 
kind  of  land  that  I  would  like,  and  another  thing,  I  didn't 
have  the  money  to  handle  this  land;  that  it  must  be  all  cash, 
and  that  I  couldn't  handle  it;  that  there  was  nothing 
against  the  farm,  and  that  I  couldn't  handle  it.  At  the 
first  conversation,  I  don't  know  what  he  said ;  he  talked  to 
me  several  times  about  this  land,  and  kept  telling  me  that 
the  land  was  worth  the  money.  The  land  had  been  priced 
at  the  time  at  |90,  and  he  said  the  land  was  worth  a  lot 
more  than  that,  and  that  he  could  sell  the  land  for  f  115  or 
J125  per  acre,  in  a  reasonable  time.  I  told  him  that  I  didn't 
think  it  was  worth  that  money, — that  T  didn't  believe  he 
could  get  that  much;  and  he  kept  telling  me  it  was;  and 
finally  he  says,  ^l  can  get  a  loan  of  f  10,000  on  that  land;' 
and  I  told  him,  I  says,  'I  don't  believe  you  can  get  that 
much  money  on  it.'  *Yes,'  he  says,  *I  am  a  loan  agent,  and 
T  know  that  I  can;'  and  finally  I  made  him  a  proposition. 
T  told  him  that  I  would  buy  the  land,  provided  I  could  buy 
it  around  |90,  if  he  could  get  a  loan  of  flO,000,  or  even 
f 9,000;  that  I  could  handle  it,  if  he  could  get  that  much 
money.  I  told  him  that  I  would  buy  the  land,  and,  if  he 
could  sell  the  land  before  settlement  day,  the  1st  of  March, 
that  I  would  give  him  half  the  profits  on  the  land,  and  if 
he  did  not  sell  it,  he  was  to  furnish  me  a  loan  of  f9,000  or 
f  10,000  at  5  per  cent  interest,  and  not  charge  me  any  com- 
mission for  getting  it.  He  said  he  would  do  that.  ♦  ♦  • 
My  proposition  was  that  he  was  to  dispose  of  it  before  the 
1st  of  March  following  the  time  that  he  purchased  it,  and 
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be  could  have  half  of  the  profits.  It  was  my  intention  to 
absolutely  dispose  of  it  before  the  1st  day  of  March.  I 
don't  know  that  it  had  to  be  sold,  biit'~that  was  the  talk 
about  it  *  *  *  If  it  wasn't  sold,  I  could  take  it  over  and 
settle  for  it.  We  had  that  agi-eement,  McC'amey  wasn't 
to  get  a  cent  for  it  if  he  did  not  sell  it  before  the  1st  of 
March.  He  wasn't  to  charge  me  anything  for  getting  the 
loan  of  $9,000  if  he  didn't  sell  the  farm  before  settlement 

time.'' 

Much  of  the  corroborating  evidence  offered  by  l>oth 
parties  is  not  very  significant.  As  against  the  plaintiff, 
evidence  that,  in  his  attempt  to  negotiate  a  sale,  he  referred 
to  the  land  as  Lightners,  or  evidence  in  his  favor  that  he 
used  the  plural  pronoun,  and  r-efeiTcd  to  the  land  as  "ours,'' 
is  not  persuasive  in  either  direction.  I'^ither  form  of  speech 
might  be  deemed  consistent  with  the  customary  methods  of 
agents,  while  rej^resenting  their  principals. 

It  will  be  seen  from  the  foregoing  that  the  issue  of 
fact  between  the  two  parties  as  witnesses  is  quite  definite. 
The  plaintiff  contends  that  a  partnership  was  formed,  and 
that  the  land  belonged  to  the  partnership,  and  one  half 
thereof  to  him,  as  one  of  the  partners ;  whereas,  the  defend- 
ant claims  that  they  had  a  simple  agreement,  whereby  the 
plaintiff',  as  a  land  agent,  should  receive  half  the  ])rofits  as 
his  commission,  in  the  event  of  sale  ])efore  settlement  day, 
March  1st.  The  vital  question  in  the  case  is.  Was  thei-e  a 
partnership?  Before  proceeding  to  a  discussion  of  the  evi- 
dence as  bearing  on  that  question,  we  should  deal  with  a 
preliminary  motion  filed  by  the  appellee  for  a  dismissal  of  a 
branch  of  this  appeal. 

I.  At  the  trial  below,  when  the  plaintiff  rested,  the 
court  dii*ected  that  he  would  hear  the  evidence  first  on 
the  question  of  the  existence  of  a  partnershiji,   and  that 
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he  would  decide  that  question  before  tue 

1-  ^IF]!^^  ^^^       labor  of  an  accounting  should  be  undertaken. 

irS ^T?f*  or     ^^^^  ^^^^  objection  by  the  defendant,  thin 

ment  ^^?f         ^^®  ^^^  couFse  appropriately  adopted  by  the 

trial  court.  This  issue  was  submitted,  and 
the  eause  continued  in  other  respects.  Thereafter,  in  Novem- 
ber, 1917,  the  trial  court  entered  upon  its  calendar  a  general 
finding  that  the  equities  were  with  the  plaintiff.  Later,  on 
January  26,  1918,  this  calendar  entry  w&s  entered  upon  the 
journal,  and  included  in  the  record  signed  on  that  date  by 
the  judge.  Pursuant  to  the  November  finding  of  the  trial 
court,  an  accounting  was  had,  and  a  final  judgment  was  ren- 
dei*ed  against  the  defendant.  Appeal  was  taken  from  the 
final  judgment  within  six  months,  and  within  six  months 
from  January  26,  1918.  The  motion  is  to  dismiss  the  appeal 
as  to  the  finding  of  partnership.  The  ground  theregf  is 
that  the  appeal  was  not  taken  within  six  months  from  No- 
vember 20,  1917,  the  date  of  the  calendar  entry. 

The  order  of  November  20th  was  not  a  final  judgment. 
Assuming,  without  deciding,  that  it  was  such  an  interlocu- 
tory order  from  which  appeal  could  have  been  taken,  under 

the  statute,  no  appeal  was  taken.  While 
2.  Appeal  and        our  statute  permits  appeal  in  cases  from  cer- 

BRBOR  : 

calendar  entry     fain  intermediate  orders  before  final  judg- 

(?)    or  final  "*      '^ 

jndgment  (?)      ment,  we  have  always  held  that  the  litigant 

is  not  compelled  to  appeal  before  final  judg- 
ment, in  order  to  save  his  right  of  review.  He  may  save  his 
exceptions,  and  await  the  final  judgment  and  appeal  there- 
from, and  may  thereby  obtain  a  review  of  all  rulings  proi>er- 
ly  excepted  to  which  lead  up  to  the  judgment.  Jones  i?.  Chi- 
cago  d  N,  W,  R,  Co,,  36  Iowa  68;  Miller  v.  Kramer,  148 
Iowa  460;  Leswre  Lumber  Co.  c.  Mutual  Fire  Ins.  Co,,  101 
Iowa  514 ;  Mueller  Lumher  Co.  v,  McCaffrey,  141  Iowa  730, 
735.  To  the  foregoing  it  may  be  added  that  the  entry  upon 
the  calendar  of  November  20th  was  not  a  judgment  from 


^ 
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which  appeal  could  have  been  taken.  Only  the  journal  entry 
could  be  deemed  such  judgment.  An  appeal  within  six 
months  from  January  26th,  therefore,  would  have  been  in 
time,  even  if  it  had  been  necessary  to  take  the  same  within 
six  months  from  the  entry  of  the  order. 

II.  Does  the  record  herein  disclose  a  partnership? 
The  averment  of  partnership  of  two  parties  may  be  es- 
tablished as  to  third  parties  by  circumstances  and  infer- 
ences fairly  warranted  by  the  attitude  of 
^'  proSi^aS'**  *  ^^^  alleged  partners  toward  the  public.  In 
Wes:  land  other  words,  they  may  be  found  to  be  part- 
ners as  to  third  parties,  though  they  were 
not,  in  fact,  such  as  between  themselves.  When,  however, 
the  question  is  an  issue  between  the  alleged  paiiiners  them- 
selves, one  affirming  and  the  other  denying,  th6  court  must 
ascertain  the  terms  of  the  very  agreement  ^entered  into,  as 
a  matter  of  fact,  and  the  effect  of  such  agreement  as  a  matter 
of  law,  in  order  to  determine  whether  it  constitutes  a  part- 
nership. 

The  essential  requisites  to  constitute  a  pai*tnership  are 
few  and  definite.  One  of  these  is  that  the  agreement  entered 
into  must  contemplate  a  sharing  of  both  profits  and  losses. 
There  are  many  relations  out  of  which  agreements  for  a 
sharing  of  profits  may  arise,  which  are  not  deemed  partner- 
ships. Persons  may  be  associated  as  joint  owners  of  real 
estate,  and  may  co-operate  in  realizing  profits  therefrom,  and 
yet  not  be  partners.  Such  a  case  was  Mtunson  v,  Sears,,  12 
Iowa  172.    To  quote  from  the  opinion  in  that  ease : 

"A  partnership  agreement  is,  where  two  or  more  per- 
sons join  together  their  money,  goods,  labor,  and  skill,  or 
either  or  all  of  them,  for  the  purpose  of  advancing  a  fair 
trade,  and  of  dividing  the  profits  and  losses  arising,  propor- 
tionably  or  otherwise,  between  them.  ♦  ♦  ♦  Partnership  is  a 
contract  of  two  or  more  competent  persons  to  place  their 
money,  effects,  labor,  and  skill,  or  some  or  all  of  them,  in 
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lawful  commerce  or  business,  and  to  divide  the  profits  and 
bear  the  losses  in  certain  proi)ortion8.  *  *  *  To  constitute 
a  partnership  in  a  particular  purchase,  or  in  a  single  trans- 
action, there  must  be  an  agreement  to  share  in  the  profit 
and  loss.  In  this  contract,  it  was  agreed  to  share  ultimately 
any  profit  and  loss.  There  was  no  investment  of  a  partner- 
ship fund;  no  agreement  that  any  business  should  be 
carried  on  in  a  firm  name.  The  parties  had  no  previous 
partnership  or  connection  with  each  other  in  trade;  and  no 
intendment  can  be  made  in  favor  of  a  partnership,  so  as 
to  supply  the  absence  of  fact." 

Persons  may  be  the  joint  owners  of  personal  property, 
and  may  co-operate  in  the  use  of  the  same,  and  realize 
joint  profits  thei*efrom,  and  yet  not  be  partners.  Such  was 
the  case  of  lUff  v.  Brazill,  27  Iowa  131,  the  parties  thereto 
being  joint  owners  and  operators  of  a  threshing  machine. 

An  agreement  for  a  share  in  the  profits  of  a  business 
or  transaction,  as  compensation  for  services  to  be  rendered, 
does  not  constitute  a  partnershij).  S^uch  were  the  cases  of 
Holhrook  d  Bro,  r.  Oherne,  McDanicI  d-  Co.,  56  Iowa  324; 
Winter  t\  Pipher  d  Co,,  96  Iowa  17 ;  Porter  v.  Curtis,  }fofTis 
d  Diver,  96  Iowa  539;  McBride  v.  Ricketts,  98  Iowa  539; 
HdSivell  V.  Stcmdring,  152  Iowa  291;  0^88  v.  Smith,  178 
Iowa  348.  In  Hasioell  v.  Standring,  152  Iowa  291,  a  case 
was  presented  wherein  the  facts  and  circumstances  support- 
ing the  claim  of  partnei*ship  were  overwhelmingly  greater 
than  is  found  in  the  case  at  bar.  But  we  held  that  there 
was  no  partnership.  That  was  a  case,  too,  where  the  claim 
of  partnership  was  put  forward  by  third  parties,  who 
had  been  misled  and  defrauded  by  an  assumption  of 
authority  on  the  part  of  one  of  the  alleged  partners. 
That  case  also  involved  the  purchase  and  sale  of  real  estate, 
for  the  purpose  of  speculation,  w^herein  one  furnished  the 
money  and  took  the  title,  and  wherein  the  other  did  the 
entire  business  of  purchasing,   renting,  and   selling.     The 
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title  holder  was  a  nonresident,  and  had  never  seen  the  land 
in  question,  and  had  never  exercised  any  judgment  or  dis- 
cretion of  any  kind  as  to  the  purchase  or  the  sale  thereof, 
but  had  left  the  matter  solely  to  the  purchasing  agent, 
who  was  to  receive  half  the  profits.  We  held  the  case  to 
involve  only  an  agreement  for  a  sharing  of  profits. 

To  quote  from  the  opinion  therein : 

"Under  the  rule  in  this  state,  the  mere  showing  of 
profits  does  not  create  a  partnership.  An  essential  ele- 
ment of  the  relation  is  the  obligation  to  share  losses,  also. 
*  *  *  It  is  not  necessary  that  there  be  an  express  agreement 
to  share  the  losses  of  the  venture.  Such  an  agreement  may 
be  inferred  from  other  provisions  of  the  contract,  Hhe  nature 
of  the  business,  and  the  relation  of  the  parties  to  the  busi- 
ness to  be  transacted.'  ♦  ♦  ♦  The  contract  between  the  plain- 
tiff and  Standring  was  that  the  latter  should  buy  land  for 
the  plaintiff,  guarantee  the  plaintiff  interest  on  the  money 
he  so  invested,  and  have  one  half  of  the  net  profit  when  the 
land  was  sold.  In  this  case,  the  evidence  shows  that  the 
annual  rent  from  the  laud  about  paid  the  plaintiff  6  per 
cent  interest  on  his  original  investment,  and  the  taxes  on  the 
land;  so  that  Standring  was  entitled,  under  the  contract, 
to  one  half  of  the  amount  it  sold  for  above  the  original 
price.  There  is  nothing  in  the  contract,  or  in  the  nature  of 
the  particular  transaction,  tending  even  to  show  an  agree- 
ment to  share  losses." 

In  Go88  V.  Smith,  178  Iowa  348,  there  was  a  written 
contract  for  a  division  of  profits  between  the  title  holder 
of  the  land  and  the  land  agent  who  was  instrumental* in  the 
acquisition  of  the  land  by  the  landowner.  Prior  to  the  liti- 
gation, the  agent  claimed  an  interest,  in  the  land  a«  a 
partner,  but  such  claim  was  not  put  forward  for  him  by  his 
counsel  in  the  litigation.  The  facts  of  the  case,  however, 
illustrate  the  natural  tendency  to  claim  an  interest  in  land 
as  a  partner  by  a  profit-sharing  beneficiary. 

Vol.  188  Ia.— 81 
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Appellee  places  special  reliance  upon  Ridhaa-ds  v.  Orin- 
n'Cll,  63  Iowa  44.  The  cited  case  furnishes  no  real  aid  to  the 
plaintiff.  The  case  was  tried  on  a  demurrer  to  a  petition. 
The  petition  alleged  a  partnership,  but  did  not  allege  specifi- 
cally that  there  was  an  agreement  for  sharing  profits  and 
losses.  All  that  this  court  held  was  that  the  averments  of 
the  petition,  being  taken  as  true,  were  sufficient  averments  of 
partnership.  The  obligation  to  share  losses  would  be  im- 
plied. There  is  no  holding  that  the  averments  of  the  petition 
could  have  been  sufficiently  proved,  without  showing  an 
agreement  which,  either  expressly  or  impliedly,  provided  for 
the  sharing  of  losses. 

In  the  case  at  bar,  we  have  the  evidence  of  each  party, 
and  his  version  of  the  agreement.  The  testimony  of  the 
plaintiff  himself  is  definite  and  emphatic,  that  he  was  ''not 

to  put  up  any  money."    Whatever  was  to 

*'  principal'  and     ^  charged  against  him  was  to  be  taken  out 

p«rtnMi'\?)'      ^f  ''^^  pf'ofits.    As  far  as  he  was  concerned^ 

only  profits  were  contemplated.  If  there 
had  been  no  profits,  there  would  have  been  nothing  against 
which  loss  could  be  charged  as  to  him.  Accepting  this 
fact  as  testified  to  by  him,  it  would  have  been  a  complete  de- 
fense to  any  claim  against  him  by  Lightner  for  a  contri- 
bution in  the  payment  of  losses.  The  case  is,  therefore, 
readily  classified  as  an  agreement  for  a  share  of  the  profits, 
as  compensation  for  his  services  as  agent  in  the  purchase 
and  proposed  sale  of  the  property.  There  was  no  partner- 
ship, in  a  legal  sense,  as  between  the  parties.  No  equities  of 
third  parties  are  involved.  If  there  was  no  partnership, 
then  plaintiff  had  no  interest  in  the  land  as  such.  The 
claim  of  partnership  constitutes  his  only  avoidance  of  the 
statute  of  frauds.  The  defendant  held  his  title  to  the  land 
by  warranty  deed  from  the  plaintiff.  He  paid  all  the  pur- 
chase money,  the  plaintiff  paying  no  part  thereof.  There, 
wavs,  therefore,  no  resulting  trust.    In  the  absence  of  part- 
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nership,  therefore,  the  defendant's  title  is  absolute  and 
unimpeachable.  In  so  far,  therefore,  as  the  oral  evidence 
introduced  by  plaintiff  tends  to  impress  a  trust  in  his  favor 
upon  the  real  estate,  it  must  all  ibe  disregarded  as  incom- 
petent, under  the  stfttute. 

III.  It  remains  to  consider  whether  anything  can  be 
found  for  plaintiff  upon  his  prayer  for  general  relief  under 
the  qualified  agreement  for  a  sharing  of  profits,  as  admitted 

by  the  defendant.  *  In  passing  upon  that 

5.  BBOKBB8 :  question,  it  is  doubtful  whether  we  can  con- 

commis^on:        sider  any  other  evidence  than  that  of  de- 

ofTontpact.         fendant.     The  testimony  of  the  plaintiff  is 

so  interwoven  with  incompetent  evidence, 
introduced  for  the  purpose  of  showing  an  interest  in  the 
land,  that  it  is  difficult,  if  not  impossible,  to  pick  there- 
from any  competent  evidence  conflicting  with  that  of  the  de 
fendant. 

The  evidence  for  the  defendant  is  that  the  profit-shar- 
ing agreement  contemplated  only  a  case  of  sale  of  the 
property  on  or  before  settlement  day,  March  1st,  and  while 
the  contract  of  purchase  and  equitable  title  was  in  the  name 
of  McCamey;  that  the  scheme  failed,  in  that  they  were  un- 
able to  sell  by  such  time,  either  with  or  without  a  profit; 
and  that  the  profit-sharing  enterprise  was  terminated  by 
the  transfer  of  the  propert.y  from  McCamey  to  Lightner, 
and  the  payment  by  Lightner  of  the  full  purchase  price. 
Assuming  that  this  position  of  the  defendant  is  contra- 
dicted by  competent  evidence  of  the  plaintiff  that  the  enter- 
prise was  to  continue  and  apply  to  successive  transactions, 
we  proceed  to  consider  the  corroborations  of  the  respective 
contentions  to  be  found  in  the  circumstances  surrounding- 
the  parties,  and  in  their  mutual  conduct.  In  weighing  the 
testimony,  the  plaintiff  starts  at  a  .disadvantage.  His  tes- 
titaony  on  that  question  is  in  the  form  of  conclusion.  The 
actual  conversation  testified  to  by  him  does  not  support  it. 


1 
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The  evidence  shows  that  this  trade  resulted  in  a  net 
loss  to  Lightner  of  not  less  than  fSOO.  Upon  the  consum- 
mation of  this  trade,  there  was  no  claim  of  profit  by  Mc- 
Camey,  nor  offer  to  pay  loss,  nor  was  there  any  offer  to 
pay  any  part  of  the  boot  money,  or  to  take  any  interest  in 
the  automobile;  nor  was  there  any  demand  by  Lightner 
upon  McCamey  for  any  of  these  things.  Lightner  expended 
flOO  in  repairs  upon  the  automobile,  and  then  sold  it  for 
}800.  There  was  no  consultation  of  any  kind  between  him' 
and  McCamey  on  the  subject.  McCarney  testified  that  he 
got  none  of  the  commission,  but  that  it  all  went  to  the 
agents  of  Stout.  The  check  for  commission  was  signed  by 
Lightner,  but  drawn  by  McCamey.  No  reason  appears  in 
the  record  why  Lightner  should  pay  the  agents  of  Stout, 
or  why  his  check  should  go  to  them,  except  upon  the  theory 
that  the  agents  for  the  two  parties  had  pooled  their  com- 
missions. There  is  no  doubt,  u\H)n  this  i*ecord,  but  that 
Lightner  believed  that  McCamey  got  his  share  of  tfie  com- 
mission, and  that  McCamey  knew  that  Lightner  so  believed. 
Nor  are  we  convinced  that  McCamey  did  not  get  a  share 
of  this  commission.  Unless  he  got  the  same,  ther«  was  no 
occasion  for  Lightner's  paying  a  commission  at  all.  Lf 
they  were  still  operating  under  the  profit-sharing  scheme, 
then  it  was  McCarney^s  part  to  accomplish  the  sale  with- 
out a  commission.  If  they  wei-e  not  operating  under  the 
original  scheme,  then  Lightner  would  be  liable  for  a  com- 
mission. McCarney's  explanation  is  that  he  was  standing 
this  commission  himself:  that  is  to  ssiy,  it  was  to  be  charged 
against  his  share  of  the  profits.  But  there  were  no  profits ; 
and,  if  there  had  been,  not  the  slightest  attempt  was  made 
by  McCarney  to  ascertain  the  amount  thereof.  But  we  pro- 
ceed. The  plaintiff  pleaded  in  his  petition  that,  after  the 
acquisition  of  the  Stout  tract,  the  defendant  ignored  him, 
and  failed  to  consult  him.  Lightner  assumed  full  control 
of  the  Stout  land;  he  expended  moneys  in  making  improv- 
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ments  thereon;  he  rented  and  collecte<l  the  rents;  witfein 
a  year  or  two,  he  traded  this  land  to  Roper.  In  the  same 
manner,  he  took  full  charge  of  the  Roper  land.  It  must 
needs  be  rented,  and  terms  of  renting  agi*eed  on ;  improve- 
ments were  made ;  insurance  was  carried ;  taxes  were  paid ; 
clover  and  timothy  seed  was  purchased ;  during  a  part  of  the 
time,  the  farm  was  rented  for  shares;  the  shares  had  to  be 
•  received  and  marketed.  All  these  matters  were  of  vital  in- 
terest to  McCamey,  if  they  were  to  enter  into  a  computation 
of  his  profits.  He  had  also  the  duty  of  sharing  the  burden 
of  looking  after  *these  things,  if  he  was  to  receive  the  com- 
pensation of  profit  sharing.  In  order  to  make  the  Roper 
trade,  large  boot  money  was  paid.  An  agent's  commission 
of  f250  was  paid.-  This  was  the  method  whereby  the  defen- 
dant "ignored''  the  plaintiff.  There  was  no  friction  between 
the  parties  in  regard  to  it.  They  saw  each  other  frequently, 
and  transacted  other  business  with  each  other  continuously. 
It  is  undisputed  that,  from  the  time  of  the  Stout  trade,  and 
for  a  period  of  three  years,  McCamey  did  not  interest  him- 
self at  all  in  the  management  of  either  the  Stout  or  the 
Roper  faiTu.  He  made  no  inquiry  about  any  of  these  mat- 
ters enumerated,  nor  did  he  tender  any  assistance  thereon. 
The  significance  of  this  conduct  cannot  be  ignored.  It  was 
consistent  with  the  conduct  of  Lightner.  Their  mutual 
conduct  indicated  the  same  understanding:  that  McCamey 
Imd  no  interest  in  the  Stout  or  the  Roper  transaction. 

The  only  possible  question  of  fact  open  to  debate  is 
whether  the  profit-sharing  enterprise  terminated  at  the  time 
of  the  settlement  with  the  i*eferee,  an<l  the  execution  of 
the  deed  from  McCamey  to  Lightner,  or  whether  it  was 
continued  to  December,  1913,  when  the  Stout  trade  was 
made.  In  view  of  the  absence  of  profit  in  the  Stout  trade, 
the  question  is  not  a  material  one.  We  may  say,  however, 
that,  in  view  of  the  payment  of  a  commission  by  Lightner 
in  the  Stout  trade,  either  to  or  through  McCamey,  and  of 
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the.fkct  that  he  traded  at  a  loss  the  land  that  he  did  not 
wish  to  keep,  and  that  there  was  never  any  consultation 
between  him  and  MeCamey  as  to  the  fruits  of  that  trade, 
though  their  personal  and  business  relations  were  undis- 
turbed by  any  friction,  we  are  satisfied  that  they  both 
deemed  the  profit-sharing  scheme  to  be  terminated  at  the 
March  settlement  with  the  referee. 

The  profits  sued  for  by  the  plaintiff  were  made  by 
Lightner  long  subsequent  to  December,  1913,  and  arose 
out  of  phenomenal  rise  of  land  vallies,  which  occurred  in 
the  following  years.  McCamey  contributed  neither  money 
nor  labor  nor  counsel  to  any  transaction  out  of  which  the 
profits  were  made.  His  claim  rests,  not  upon  any  equity 
or  qiuintmn  meruit,  but  upon  the  actual  terms  of  the  oral 
contract  of  August,  1912.  A  very  careful  study  of  this 
record  satisfies  us  that  the  contract,  in  its  subject-matter, 
was  confined  to  the  Dallas  (bounty  land,  and  that  the  suc- 
cessive transactions  subsequently  had,  did  not  at  that  time 
enter  at  all  into  the  contemplation  of  the  parties.  Such 
contract  cannot,  therefore,  be  projected  into  them  now. 

If  there  was  no  express  agreement  as  to  the  time  of 
accomplishing  the  sale  of  the  Dallas  County  land  by  McCar- 
ney  as  agent,  then  the  law  will  imply  that  it  must  be  done 

within  a  reasonable  time.     Goss  v.  Smith, 

«•  ^^rto?m^*ci:       ^^^  ^^^^  ^^'     ^^^^  ^  profit-sharing  con- 
tfme.'**  *^  *^      tract  will  not  give  to  the  selKng  agent  a 

perpetual  grip  upon  the  property  of  his 
principal.  He  cannot  bide  his  time  indefinitely,  and  wait 
for  rising  values  to  give  him  large  pi'ofits  upon  the  sole  in- 
vestments of  his  principal.  Under  the  operation  of  this 
rule,  a  reasonable  time  for  the  performance  of  this  contract 
had  elapsed  long  prior  to  the  accrual  of  any  profits  to  any- 
body. 

We  reach  the  conclusion  that  the  contract  pleaded  by 
plaintiff  is  not  proved,  and  that  there  is  no  equity  in  his  bill. 
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The  decree  entered  in  hig  favor  must,  therefore,  be  reversed, 
and  a  decree  entered  here,  dismissing  his  petition. — 
Ref^eraed. 

Weaver^  C.  J.,  Ladd,  Preston,  and  Salinger,  JJ.,  concur. 


W.  A.  Rider,  Appellant,  v.  V.  S.  Hockbtt  et  al.. 

Appellees. 

APPEAL  AND  EBKOB:    Abstracts.    MaiMS  and  plats  should  be  con- 
densed or  reduced. 

Appeal  from  Adam^f  District   Court. — Homer  A.  Puller, 

Judge. 

February  16,  1920. 

Rehearing  Denied  May  11,  1920. 

In  the  district  court,  this  was  an  appeal  by  plaintiff 
from  an  order  of  the  board  of  supervisors  of  Adams  County, 
establishing  a  drainage  district.  Trial  being  had  on  the 
merits,  the  district  court  confirmed  the  action  of  the  super 
visors.  From  such  order  of  the  district  court,  the  plaintiff 
has  appealed. — Affirmed. 

TMey,  Mitchelly  Pryor  d  Ross,  for  appellant. 

A .  Ray  Maxwell  and  Meyerhoff  d  Qihson^  for  appellees. 

Evans,  J. — The  proposed  drainage  district  is  known 
in  the  record  as  East  Nodaway  Drainage  District  No.  2. 
Its  purpose  is  to  straighten  a  section  of  the  East  Nodaway 
River.  Xt  comprises  about  4,000  acres  of  land,  nearly  all 
of  which  is  subject  to  the  periodical  overflow  of  such  river. 
The  petition  therefor  was  signed  by  nearly  all  the  land- 
owners therein,  including  the  plaintiff.  Sometime 
prior  to  the  filing  of  this  petition,  East  Nodaway  Drainage 
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District  No.  1  had  been  established,  and  its  improvement 
constructed.  This  also  involved  a  straightening  of  a  section 
of  the  same  river.  East  Nodaway  Drainage  District 
No.  2,  now  under  consideration,  joins  the  District  No.  1 
on  the  upatream  side,  and  the  improvement  is  intended 
as  an  extension  upstream  of  that  which  has  been 
already  accomplished  in  District  No.  1.  The  ditch  which 
is  to  be  constructed  under  the  present  improvement  is  to 
have  its  outlet  at  and  into  the  head  of  the  ditch  already 
constructed  for  District  No.  1.  Suchk  outlet  is  located  at  the 
west  end  of  the  so-called  Brooks  Bridge,  and  extends  up- 
stream to  the  Nodaway  Bridge.  Between  these  two  points, 
the  sinuous  length  of  the  river  is  14.7  miles.  The  length 
of  the  proposed  ditch  between  these  two  points  is  6.38 
miles.  The  cost  thereof  will  be\  approximately  f  62,000,  the 
contracts  being  already  let.  The  original  objections  filed 
by  the  appellant  before  the  board  of  supervisors,  upon 
which  he  elects  to  stand  in  this  court,  were  as  follows: 

First.  The  objectors  state  that  said  ditch,  on  the 
route  recommended  by  said  engineer,  will  not  be  a  public 
utility. 

Second.  The  cost  of  construction  of  the  ditch,  upon 
the  route  proposed  by  said  engineer's  report,  would  be  ex- 
cessive, and  would  be  a  greater  burden  than  should  be  borne 
by  the  land  proposed  to  be  benefited  by  said  improvement. 

Notwithstanding  this  election  of  appellant  to  stand 
upon  these  original  objections,  he  has  argued  in  his  brief 
some  other  contentions  as  to  the  procedure  of  the  board, 
on  the  theory  that  they  go  to  the  jurisdiction  of  the  board. 
If  these  questions  could  properly  now  be  raised,  we  are 
clear  that  we  should  have  to  find  against  the  ap^llant  on 
the  merit  thereof,  and  on  the  facts  upon  which  they  are 
predicated.  We  shall  not,  therefore,  pass  upon  the  question 
as  to  whether  appellant  is  entitled  to  be  heard  as  to  these. 
On  the  broad  question  of  public  utility  and  of  proportion- 
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ate  cost  and  benefit,  we  do  not  discover  in  the  record  any 
very  marked  conflict  of  evidence.  The  testimony  is  con- 
fined, in  the  main,  to  that  of  the  engineers.  iHie  plaintiff 
himself  was  not  a  witness.  Onlv  one  landowner  was  used 
as  a  witness  on  each  .side.  Each  side  introduced  the  testi- 
raony  of  an  engineer  who  had  been  tipon  the  ground,  and 
who  presented,  as  a  part  of  his  testimony,  maps  and  plats, 
including  measurements  and  levels.  The  exhibits  thus  pro- 
duced by  the  engineers  have  not  been  abstracted.  Counsel 
have  found  it  less  laborious  to  stipulate  the  original 
exhibits  to  this  court.  There  can  be  no  objection  to  such 
stipulation;  but  it  does  not  justify  a  failure  to  abstract  the 
exhibits  in  reduced  form  for  our  convenience.  The  originals 
presented  to  us  are  wholly  unsuitable  for  the  purposes  of 
an  opinion.  For  that  reason,  it  is  impracticable  for  us  to 
deal  in  this  opinion  with  the  details  of  the  evidence,  as 
bearing  upon  the  merits  of  the  case,  and  we  shall  content 
ourselves  with  a  general  statement  of  our  conclusions. 

If  it  could  be  said  that  there  was  substantial  conflict 
in  the  testimony  of  the  engineers,  we  should  have  to  deem 
the  circumstances  shown  strongly  corroborative  of  the  con- 
tention of  the  defendants. 

It  would  seem  to  a  nonexpert  highly  probable  that 
water  could  be  delivered  between  two  points  more  rapidly 
over  a  6-mile  course  than  it  could  through  the  curves  of  a 
14-mile  course,  it  appearing,  indeed,  that  the  total  curva- 
ture of  this  latter  course  describes  a  circle  37. times  be- 
tween such  two  points. 

The  engineer  who  testified  on  behalf  of  the  appellant 
was  Ballard.  He  was  the  official  engineer  of  a  railroad 
company  whose  line  of  i*oad  ran  along  the  course  of  this 
stream.    He  testified  as  follows: 

'^The  present  channel  does  not  take  care  of  all  of  the 
ordinary,  heavy  rain«.  Something  must  be  done  there.  The 
necessity  for  this  drainage  district  is  apparent.     The  only 


1292  Rider  v.  Hockbtt.  [188  Iowa 

difference  between  Mr.  Price  and  myself  is  with  reference 
to  the  location  of  the  ditch.  I  am  very  much  interested  in 
that  ditch  being  located  close  to  our  tracks.  I  am  deeply 
interested  from  the  standpoint  of  the  company.  In  many 
places,  the  river  bank  itself,  and  in  some  places,  the  river  bed 
itself,  is  higher  than  the  ground  back  from  it.  There  is  a 
limited  area  that  don't  drain  now.  It  is  necessary  to  have 
either  tiling  or  laterals,  in  either  case.  The  mark  which 
I  have  made  with  a  pencil  on  Exhibit  A-1  is  the  ditch  as  I 
think  it  should  be.  There  would  be  but  slight  difference,  so 
far  as  the  cost  is  concerned,  between  Mr.  Price's  ditch  and 
the  one  proposed  by  me.    I  presume  there  would  not  be  any." 

As  an  engineer,  he  contended  only  for  a  slight  change 
of  location  of  the  ditch  from  that  recommended  by  the 
other  engineer,  Price.  The  variance  between  the  two  plans 
was  less  than  100  feet  in  distance,  and  none  in  cost.  It  is 
shown  that  the  land  in  the  valley  is  in  the  main  level.  The 
overflow  spreads  out  to  a  width  of  three  quarters  of  a  mile. 
Manifestly,  therefore,  more  than  one  line  of  location  for 
the  ditch  might  plausibly  be  selected.  That  a  cut-off  ditch 
of  some  kind,  located  on  some  line  between  the  two  points 
in  question,  should  be  established,  is  virtually  conceded, 
upon  the  record.  The  fact  that  one  line  of  location  would 
better  suit  the  convenience  of  one  landowner,  and  that 
another  line  would  better  suit  the  convenience  of  another, 
is  an  unaroidable  incident  of  such  an  improvement. 

We  are  very  clear  that  the  evidence  in  this  record 
would  not  justify  our  interference  with  the  finding  of  the 
district  court,  confirming  the  action  of  the  board.  The  order 
entered  below  is,  therefore, — Afprmed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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State  op  Iowa,  Appellee^  v.  Earl  Bogardus  et  al.,  Appel- 
lants. 

SOBBEBT:     EYldence — Sni&cleiicy.     Evidence  held  to  present  jury 

1  question  as  to  defendant's  guilt 

INDICTMENT  AND  INFOBMATION:     Amendment     An  indefinite 

2  allegation  of  the  ownership  of  property  may  be  made  definite 
by  amendment 

OBIBONAL  LAW:     Verdict-urging  Instructions.     Instructions  urg- 

3  ing  upon  the  Jury  the  desirability  of  a  verdict  are  not  objec- 
tionable when  nothing  coercive  appears  from  the  language 
thereof,  or  from  the  actions  of  the  jury. 

OBIMINAIi  LAW:     Separation  of  Jury.    A  slight  separation  ot 

4  jurors,  concededly  without  prejudice,  cannot  be  denominated 
reversible  error. 

Appeal  from  Jefferson  District  Court, — C.  W.  Vermilion, 

Judge. 

February  16,  1920. 

Rbhbaring  Denied  May  11,  1920, 

Defendants  were  tried,  and  found  guDty  of  the  crime 
of  robbery.  Judgment  was  pronounced  that  one  of  them  be 
imprisoned  in  the  penitentiary  at  P\)rt  Madison,  and  the 
other  in  the  reformatory  at  Anamosa.  The  defendants 
appeal. — Affirmed. 

Jaques,  Tisdale  &  Jaques,  for  appellants. 

H,  M,  Havner,  Attorney  General,  Charles  TV.  Lyon, 
Assistant  Attorney  General,  and  Richurd  C.  Leggett,  County 
Attorney,  for  appellee. 

Preston,  J. — Four  grounds  are  relied  upon  for  rever- 
sal. Briefly,  they  are:  The  alleged  insufficiency  of  the 
evidence;  that  the  court  permitted  an  amendment  to  the 
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indictment;  the  giving  of  an  additional  in- 

1.  bobbkbt:  struction;  and  lasth',  that  the  jury  were 

•oQciency.  permitted   to  separate   while  deliberating 

on  their  verdict. 
1.    It  appears  that,  on  Sunday  night,  August  11,  1918, 
at  about   10:30  or  11   o'clock,   an  automobile,  driven  by 
one  Peacock,  in  which  Clarence  Faulds  and  Verdie  Hos- 
kinson,  the  prosecuting  witnesses,  and   one   Barker  were 
riding,  was  held  up  by  two  marked  men,  one  tall,  the  other 
small.    Faulds  was  robbed  of  a  gold  watch  and  f  90  in  money, 
and   Hoskinson   of   a   diamond   ring.     The   robbeiy   took 
place  at  a  bridge  between  Fairfield  and  Ottumwa,  three 
miles  east  of  Fairfield.     No  question  is  raised  about  the 
robbery's  having  been  committed.    The  evidence  will  not  be 
stated  in  detail.     The  acquaintance  of  the  witnesses  with 
defendants,  the  manner  in  which  the  i-obbers  were  dressed, 
the  presence  of  the  different  ones  in  Fairfield,  and  other 
details,  are  given.    After  the  robberj^.  Barker,  Faulds,  and 
Hoskinson  were  compelled   to  descend  into  the  ditch  near 
the  bridge,  and  Peacock   was  compelled   to  turn  his  car 
around,  and  drive  the  robbei*^  back  east  towards  Fairfield. 
When  the  robbers  reached  a  Ford  car,  which  the  occupants  of 
the  Peacock  car  had  noticed  standing  at  the  side  of  the 
road,  as  they  went  west,  they  alighted,  and  got  into  their 

car  and  went  on  east.    Peacock  and  a  boy.  went  back  and 

•  

met  the  other  three  victims,  walking  towards  PViirfield.  The 
victims  had,  in  the  meantime,  telephoned  to  the  sheriff. 
Faulds  testifies  that  he  recognized  the  two  defendants  as' 
the  parties  who  held  them  up  that  night.  He  testifies 
that  Connell  was  in  the  restaurant  when  he  had  supper, 
before  the  robbery,  and  that  Oonnell  saw  what  witness  had 
in  his  pocketbook.  He  testifies  that  he  had  met  defendants 
and  others  in  a  crap  game,  two  weeks  before,  and  Bogardns 
in  another  crap  game,  the  afternoon  before  the  robbery. 
He  heard  Bogardus  talk,  and  noticed  that  he  talked  throng 
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his  nose.  He  had  seen  Gonnell  two  or  three  times.  At 
the  crap  game  in  the  afternoon,  Peacock  said  he  was 
"broke/'  and  Bogai*dus  was  trying  to  get  some  money.  Be- 
fore the  robbery,  he  saw  a  couple  at  the  side  of  the  road, 
with  the  reflection  from  the  Peacock  light.  The  robbers 
had  guns  and  a  flash  light,  one  on  each  side  of  the  auto. 
One  was  a  tall,  slender  fellow,  stoop-shouldered;  had  on 
a  long  tan  or  sheepskin  coat,  tlie  other  had  on  a  pair  of 
overalls,  which  were  too  large  for  him.  The  small  man  had 
a  small  automatic  gun,  and  the  other  a  large  one.  The 
small  man  talked  up  to  witness,  put  his  gun  into  witness' 
ribs,  as  he  puts  it,  and  went  through  him,  but  couldn't  find 
his  pocketbook.  They  first  said,  "Get  that  watch  ;V  and 
witness  gave  them  his  watch.  They  got  ^4.00  or  f5.00  in 
silver  that  wituet>s  had  in  his  pocket,  but  they  did  not  seem 
to  be  satisfied,  and  they  went  through  witness  two  or  thn-v 
times;  couldn't  find  the  pocketbook.  The  big  fellow  said, 
"Got  it  all?"  and  the  other  said,  "No."  They  went  through 
him  again,  and  the  larger  man  told  the  smaller  to  look  in 
the  back  seat  of  the  car,  and  they  found  the  pocketbook.  He 
recognized*  Bogardus  by  the  way  he  talked,  through  his 
nose ;  also,  by  the  way  he  was  dressed.  Bogardus  did  most 
of  the  talking.  The  other  man  was  small,  and  he  could  tell 
when  he  went  through  him.  This  witness  is  corroborated 
by  Hoskinson,  who  testifies  of  a  crap  game,  that  morning 
and  afternoon,  at  which  Bogardus  was  present, — at  least 
at  the  first  game.  Witness  saw  Faulds  have  some  money 
in  his  possession  that  afternoon^  and  a  gold  watch.  Wit- 
ness had  a  diamond  ring,  and  some  money,  at  the  game  in 
the  park.  Liifer,  he  went  to  a  restaurant,  and  saw  both 
defendants.  Hoskinson  says  he  had  known  Gonnell  for 
10  or  12  years;  had  met  him  when  he  was  going  to  school 
in  Fairfield,  and  had  seen  him  since,  in  Ottumwa,  and  Fair- 
field. 

The  State's  witnesses  are   contradicted   by   witnesses 
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for  the  defendant.  Peacock  says  that  neither  of  the  robber? 
were  the  defendants.  His  evidence  was  considerably  shaken 
on  ei*os8-examination,  and  the  State  contends  that  the  dia- 
mond ring  w^hich  was  taken  fi'oni  the  finger  of  Hoskinsou 
proved  to  be  the  undoing  of  Peacock  on  cross-examination. 
There  is  evidence  of  a  telephone  call  by  Peacock,  from  Chi- 
cago, to  Connell,  and  of  the  going  to  Chicago  of  Connell  and 
Bogardus.  We  shall  not  go  into  the  details  of  this  transac- 
tion. The  jury  had  it  all.  He  testifies  as  to  his  intimacy 
with  Connell,  and  about  losing  a  diamond  ring  in  a  cabaret 
in  Chicago;  about  its  being  in  pawn,  and  about  different 
girls'  wearing  it.  He  tries  to  make  it  appear  that  the  ring 
he  had  was  not  the  one  taken  in  the  robbery.  He  testifies 
about  seeing  Fauld^  and  Hoskinson  at  the  crap  game  on 
the  afternoon  of  the,  day  of  the  holdup,  and  that  he  took 
part  in  the  game.    He  says: 

'*I  didn't  notice  these  two  bovs  anv  more  than  anv  of 
the  other  boys.  I  walked  down  the  railroad  with  them. 
Well,  there  wasn't  much  talk  about  crooked  dice.  They 
simply  mentioned  they  had  a  pair  of  shapes,  and  if  there 
was  any  suckers  around  town,  we  could  trim  with  them.  We 
didn't  say  anything.  We  were  about  as  smart  as  they  were, 
when  it  comes  to  shooting  craps.  I  don't  know  a&  we  were 
any  better.  I  don't  think  they  could  learn  us  anything 
about  shooting  dice." 

Barker  says  that  neither  of  the  i-obbers  looked  like  the 
defendants. 

The  mother  and  brother  of  Bogardus  gave  testimony, 
tending  to  establish  an  alibi  for  him,  and  say  that  he 
was  at  home,  about  10  or  11  o'clock  that  night.  A  waitress 
at  the  cafe  thinks  Connell  was  in  the  restaurant  all  the  time 
from  8  or  9  o'clock  in  the  evening  until  after  the  holdup. 

Without  going  into  details,  this  is  a  brief  summary  of 
the  evidence.  A  number  of  people  were  in  the  restaurant, 
and  the  waitress  may  have  been  engaged  in  her  duties^ 
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and  not  noticed  particularly  any  paj-ticular  person  contin- 
uously for  two  or  three  hours.  Evidence  as  to  alibi  is  not 
always  trustworthy,  when  given  by  relatives,  and  when  they 
do  not  attempt  to  fix  the  time  accurately,  or  within  an  hour 
or  so,  as  in  this  case.  Defendants  do  not  state  where  the\ 
were.  Th^y  were  not  witnesses.  The  ci'edibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  their  testimony  as  to 
the  identification  of  defendants  are  suflScient  to  sustain  thr- 
finding  of  the  jury. 

2.  The  indictment,  as  originally  drawn,  omitting  cap- 
tion and  i^gnature  of  the  county  attorney,  is  as  follows : 

"The  grand  jury  of  the  county  of  Jefferson,   in   the 

name  and  by  the  authority  of  the  state  of 

^"  and'^fobma-      I<>wa,  accuses  Earl  Bogardus  and  Fred  Con- 

amendm^nt.         "^^*  ^^  *^^  crime  of  robbery,  committed  as 

follows : 

"The  said  Earl  Bogardus  and  Fred  Connell,  on  or  about 
the  11th  day  of  August  of  the  year  of  our  Lord  1918  in  the 
county  aforesaid,  did,  by  force  and  violence  and  by  putting 
in  fear,  steal  and  take  from  persons  of  Verdie  Hoskinson 
and  Clarence  Faulds,  property  that  is  subject  of  larceny, 
to  wit,  one  gold  watch,  one  diamond  ring,  and  f90  lawful 
money  of  the  United  States,  contrary  to  the  form  of  the 
statutes  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Iowa." 

The  county  attorney  was  permitteil  to  amend  the 
indictment  in  regard  to  the  ownership  of  the  property, 
as  follows ; 

"Which  said  gold  watch  and  |90  lawful  money  of  the 
United  States  were  then  and  there  the  property  of  and 
owned  by  the  said  Clarence  FauldS,  and  which  said  dia- 
mond ring  was  then  and  there  the  property  of  and  owned 
by  the  said  Verdie  Hoskinson." 

The  thought  of  appellant  is  that  the  indictment,  as 
originally  returned,  charges,  and  is  a  good  indictment  for, 
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assault  with  intent  to  rob,  and  tfiat,  in  such  an  indictment, 
it  is  not  necessary,  under  the  holding  in  State  v,  Ovlliver, 
1 63  Iowa  123,  to  allege  the  ownership  of  the  stolen  property. 
They  argue,  too,  that  an  assault  with  intent  to  rob  is  a  de- 
gree of  the  crime  of  robbery.  They  then  argue  that  the 
indictment,  when  amended,  charges  a  different  degree  of 
crime  from  that  charged  in  the  original  indictment,  con- 
trai7  to  Section  5289,  Code  Supplement,  1913. 

We  think  the  argument  is  built  up  on  the  assumption 
that  the  indictment  originally  charged  only  assault  with 
intent  to  rob.  The  original  indictment  does  not  specifically 
charge  any  assault,  but  simply  charges  that,  by  force  and  vi- 
olence, and  by  putting  in  fear,  the  defendants  did  steal  and 
take  from  the  persons  of  Hoskinson  and  Faulds  property, 
etc.  It  charges  robberj%  and  the  original  indictment  itself, 
we  think,  comes  very  near  alleging  the  ownership  of  the 
pi-oporty,  and  does  so,  by  implication  at  least.  The  amend- 
ment does  not  charge  a  different  crime  or  different  degree  of 
crime  from  that  charged  in  the  original  indictment,  but 
simply  makes  more  specific  the  allegation  concerning  the 
ownership,  which  is  expressly  permitted  in  the  statute  be- 
fore cited.  We  think  this  case,  at  this  point,  is  ruled  by 
State  V.  Kiefer,  172  Iowa  306. 

3.  After  the  jury  had  deliberated  on  their  verdict 
about  30  hours,  the  court  gave  the  following  additional 
instruction : 

^^This  cajse  has  been  exhaustively  and 

^'  vepdict-^^  ^^ '  cai'efully  tried  by  both  sides,  and  at  con- 

ticS?.*  instri^c-    siderable  expense,  and  has  been  submitted  to 

you  for  decision  and  verdict, — not  for  disa- 
greement. The  law  requires  an  unanimous  verdict;  and 
while  this  verdict  must  be  the  conclusion  of  each  juror,  and 
not  a  mere  acquiescence  of  the  jurors  to  reach  an  agreement, 
it  is  necessary  for  all  of  the  jurors  to  examine  the  issues 
submitted  to  you  with  candor,  and  a  proper  regard  and 
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deference  to  the  opinion  of  each  other.  A  proper  regard 
for  the  judgipent  of  other  men  will  greatly  aid  us  in  form- 
ing our  own.  This  case  must  be  decided  by  some  jury, 
selected  in  the  same  manner  this  jury  was  selected,  and 
ttfere  is  no  reason  to  think  a  jury  better  qualified  would 
ever  be  chosen.  Each  juror  should  listen  to  the  argument  of 
other  jurors,  with  a  disposition  to  be  convinced  by  them; 
and,  if  the  members  of  the  jury  differ  in  their  views  of  the 
evidence,  such  difference  of  opinion  should  cause  them  all 
to  scrutinize  the  evidence  more  closely,  and  to  re-examine 
the  grounds  of  their  opinion.  Your  duty  is  to  decide  the 
issue  of  facts  which  has  been,  submitted  to  you,  if  you  can 
conscientiously  do  so.  In  conferring  together,  you  should 
lay  aside  all  mere  pride  of  opinion,  and  should  beilr  in 
mind  that  the  jury  room  is  no  place  for  espousing  and 
maintaining  in  a  spirit  of  controversy  either  sicle  of  a  cause. 
l^he  aim  ever  to  he  kept  in  view  is  the  truths  as  it  shrill 
appear  from  the  evidence,  cwandned  in  the  light  of  the  in- 
structions of  the  cot^t.  You  will  again  retire  to  your  jury 
room,  and  examine  your  differences  in  a  spirit  of  fairness 
and  candor,  and  try  to  arrive  at  a  verdict." 

The  jury  returned,  an  hour  and  a  half  after  the  giving 
of  this  instruction.  The  jury  were  not  kept  out  so  long 
after  the  giving  of  this  instruction  as  to  indicate  coercion, 
and  the  fact  that  they  deliberated  an  l^our  and  a  half  after- 
wards shows  that  they  were  not  coerced  by  the  giving  of  it. 
In  the  Peirce  case,  infra,  at  426,  it  was  said  that  it  seems 
to  resolve  into  whether  the  relative  time  spent  in  delibera- 
tion may  raise  a  presumption  of  prejudice  against  the  in- 
struction. Appellant  cites  the  following  cases,  where  a  simi- 
lar instruction  was  criticized :  Clemens  v,  Chicago,  R,  L  d  P. 
R.  Co.,  163  Iowa  499;  State  v.  MtUhoUen,  173  Iowa  242; 
State  V.  See,  177  Iowa  316;  State  v.  Peirce,  178  Iowa  417. 
The  State  cites  the  following  cases  to  sustain  the  instruc- 
tion:   State  V.  Lawrence,  38  Iowa  51,  57;  State  v.  Hale,  91 
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Iowa  867,  370;  S^tate  v.  Olds,  106  Iowa  110,  117;  State  v. 
Tripp,  113  Iowa  6f)S,  708;  State  i\  Richardson,  137  Iowa 
591,  594;  Burtcm  v.  Neill,  140  Iowa  141,  143;  State  v. 
McGhuey,  153  Iowa  308,  317;  State  v.  Jackson,  156  Iowa 
588,  598;  State  i\  Corword,  172  Iowa  467,  476;  State  v.  Mul- 
h  oil  en,  173  Iowa  242,  248;  State  v.  Levich,  174  Iowa  688, 
696;  State  v.  See,  177  Iowa  316,  319;  Armstrong  t\  James 
c6  Co.,  155  Iowa  562,  564;  Clemens  r.  Chicago,  R,  T.  d  P. 
R.  Co.,  163  Iowa  499,  506;  State  r.  Peirce,  178  Iowa  417, 
422. 

We  have  seldom  reversed  for  the  giving  of  such  an  in- 
struction. Some  of  the  cases  approve,  without  qualifi- 
cation, instructions  sijnilar  to  this;  other  cases  criticize 
and  disapprove,  without  reversing.  The  question  has  been 
fully  discussed  and  the  cases  reviewed  in  the  Peirce  case, 
and  we  need  not  now  repeat  the  discussion.  In  the  instruc- 
tion now  under  consideration,  the  trial  court  eliminated 
the  language  which  was  thought  to  be  objectionable  in 
some  of  the  cases.  For  instance,  in  some  of  the  cases,  the 
instruction  contained  this  language: 

"Such  difference  of  opinion  should  induce  the  minority 
to  doubt  the  correctness  of  their  own  judgment,"  etc. 

In  the  instant  case,  the  court  eliminated  the  objec- 
tionable language  contained  in  the  Clemens  case,  cited 
and  relied  upon  by  appellant.  The  Peirce  Case  contained 
similar  language.  There  were  the  further  circumstances 
in  the  Peirce  case,  that  three  of  the  jurors  stood  for 
acquittal,  when  the  instruction  was  given;  it  was 
late  Saturday  night,  and  it  got  into  the  jury  room 
that  the  trial  judge  had  gone  home  for  Sunday.  It  was 
said  that  these  circumstances  fairly  conveyed  to  the  jury 
that  failure  to  agree  meant  confinement  over  Sunday,  The 
more  recent  eases  are  bottomed  upon  the  case  of  State  v. 
Richardson,  137  Iowa  591,  594,  where  a  similar  instruc- 
tion w^as  approved.     See,  also,  Armstrong  v.  James  d  Co., 
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The  record  doen  not  show  how  the  jury  stood  at  the 
time  the  instruction  was  given  in  the  instant  case.     In  /- 

the  Feiroe  case,  the  jurors  had  been  kept  together  11  days, 
before  entering  upon  their  deliberations  in  the  jury  room, 
and  there  had  been  48  hours  of  disagreement,  before  the 
instruction  was  given,  and  there  was,  as  said,  the  further 
thought  in  the  minds  of  the  jurors  of  further  confine- 
ment over  Sunday.  In  the  Mulhollen  case,  we  said  that 
there  was  a  better  reason  for  approving  the  instruction  in 
the  case  than  there  was  in  the  Iiiohja/rd9on  case. 

We  shall  not  discuss  the  different  features  and  circum- 
stances of  all  the  eases  cited  on  this  point.  Such  an  in- 
struction is  not  always  appropriate,  and  whether  it  shall 
be  given  is  largely  within  the  sound  discretion  of  the 
district  court;  and  the  circumstances  in  this  case  are  such 
as  to  bring  it  within  the  discussion  of  the  case  of  8la,ie  v. 
Peirce,  supra. 

4.    Lastly,  it  is  contended  that  there  was  misconduct 

of  the  jury,  in  that,  after  the  case  was  submitted,  one  of 

them,  while  being  conducted  from  the  restaurant  where 

the  jurors  had  eaten  their  supper,  entered 

4.  ceiuinal  law  :   a  restaurant,  while  the  remaining  11  pro- 
separation 

of  jary.  ceeded  along  the  street;   and   on  another 

occasion,  the  same  juror,  or  one  of  the  ' 
others,  entered  a  livery  stable,  while  the  jurors  were  being 
taken  past,  and  either  fed  his  horses  or  unharnessed  them. 
As  we  understand  the  record,  it  was  the  same  juror  who 
went  into  the  restaurant  and  the  livery  stable.  The  affi- 
davit of  the  bystander  who  saw  the  juror  go  into  the 
restaurant  does  not  name  the  juror.  These  facts  were 
shown  by  the  affidavits  of  the  bystander  and  the  affidavits 
of  the  juror.  The  juror  says  he  went  into  the  restaurant, 
and,  on  another  occasion,  to  feed  his  team ;  that  the  bailiff 
was  at  the  front  entrance.  Neither  of  the  affidavits  shows 
that  the  juror  spc^e  to  anyone,  or  that  anyone  spoke  to 
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Mbl    The  affidavit  of  the  bailiff  states  that  he  had  personal 
\        charge  of  the  jury  when  they  were  at  their  meals,  at  the 
times  in  question;  that  he  accompanied  them  when  they 
left  the  restaurant,  and  returned  with  them  to  the  court 
house;  that,  if  the  juror  entered  the  restaurant,  it  could  not 
have  been  for  more  than  a  minute,  and  did  not  delay  the 
return  of  the  jurors  to  the  court  house;  that,  when  the 
juror  wept  into  the  barn  to  feed  his  horses,  he  remained 
within  sight  and  hearing  of  all  the  jurors,  and  that  it  took 
but  about   five   minutes,  during  which   time  none  of  the 
jurors  communicated  in  any  manner  with  any  person  other 
/  than  the  members  of  said  jury;  and  that  no  person  at  any 
time,  during  the  deliberations  of  the  jury,  or  in  any  manner, 
communicated  with  the  jury,  to  his  knowledge.     All  the 
jurors,  including  the  one  before  mentioned,  filed  an  affidavit, 
in  which  they  say  that  they  did  not,  in  any  manner,  com- 
municate with  any  person  other  than  the  members  of  the 
jury,   during   their   deliberations,    or    at    any    time   from 
the  time  they  were  sworn  until  after  the  verdict,  with  re- 
spect to  or  in  any  manner  concerning  any  of  the  things 
related  to  or  connected  with  or  in  any  manner  concerning 
said  cause.    It  is  contended  by  appellants  that  the  matters 
complained  of  violate  Section  5387  of  the  Code.    Appellants 
'    say  that,  by  the  separation  of  the  jury,  as  shown,  oppor- 
tunity for  prejudice  existed.     They  say  that  they  do  not 
know  what  took  place  in  the  restaurant  or  livery  bam, 
but  say  that  the  affidavits  show  that  the  jury  were  not 
kept  together,  while  deliberating  on  their  verdict.     Appel- 
lants also  make  this  concession,  in  argument,  that  they  do 
not  claim  to  have  shown  any  prejudice  on  account  of  these  -  ^ 
acts.    No  cases  are  cited  by  appellants. 

We  have  a  case,  then,  where  no  prejudice  is  shown, 
and  that  fact  is  conceded  by  appellants,  and  the  record 
shows  affirmatively  that  there  was  no  prejudice.     There^ 
was  no  reversible  error  at  this  point.    State  r.  Wurt,  51  Iowa 
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587,  589;  State  v.  Wright,  98  Iowa  702;  State  v,  Lindsay, 
161  Iowa  39,  43 ;  State  v.  Cowan,  74  Iowa  53 ;  State  v.  Qrip 
fin,  71  Iowa  372 ;  State  v.  Fertig,  84  Iowa  79 ;  State  v.  Bov- 
man,  45  Iowa  418. 

No    reversible    error    appearing,    the    judgment    is — 
Afflrmed, 

Weaver^  C.  J.,  concurs  in  the  result.     Evans^  J.,  con- 
curs.    Salinger,  J.,  concurs  specially. 


State  of  Iowa,  Appellee,  v.  George  E.  Brown,  Appellant. 

OBIMINAIa  LAW:  Verdict  on  Oircunstantial  Evidence.  Circum- 
stantial evidence  in  support  of  a  charge  of  assault  with  intent 
to  murder  reviewed,  and  held  insufficient  to  meet  the  rule 
that  such  evidence  must  be  consistent  with  guilt,  and  incon- 
sistent with  any  rational  theory  of  innocence. 

Appeal   from    Mahaska   District    Cov/rt. — H.    F.    Wagner, 

Judge. 

May  11,  1920. 

The  defendant  was  indicted  upon  the  charge  of  assault 
with  intent  to  commit  murder,  and  pleaded  not  guilty.  On 
trial  to  a  jury,  he  was  convicted  of  the  lesser  included 
offense  of  assault  with  intent  to  inflict  great  bodily  in- 
jury, and  from  the  judgment  entered  on  the  verdict,  he 
appeals. — Reversed, 

Thonias  J,  Bray  and  John  E.  Lake,  for  appellant. 

H.  }I,  Havner,  Attorney  General,  M,  W,  O'Brien,  County 
Attorney,  C  W.  Lyon,  Assistant  Attorney  General,  and 
James  A,  Devitt,  for  appellee. 

Weaver,  C.  J. — The  defendant,  George  E.  Brown,  and 
complaining  witness,  Addie  Brown,  are  husband  and  wife. 


1 
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They  were  divorced  in  1916,  but  within  a  few  months  mar- 
ried again.  Their  I'econciliation  was  temporary  only,  an<l 
differences  again  arose  between  them.  In  February,  1919, 
they  separated,  the  wife  refusing  to  live  longer  with  her  hus- 
band. In  March,  1919,  she  brought  suit  for  a  divorce.  About 
the  same  time,  defendant  caused  the  arrest  of  his  wife,  on 
charge  of  adultery.  The  record  does  not  show  what  became 
of  these  legal  proceedings,  but  it  may  be  inferred  that 
the  criminal  charge  wa«  dropped  or  dismissed.  It  appears 
that,  during  March,  defendant  sought  out  his  wife,  on  two 
or  more  occasions,  to  persuade  her  to  resume  family  rela- 
tions. At  one  of  these  meetings,  according  to  her  storyj  he 
had  a  38  revolver  in  his  hand,  and  said  to  her  that,  if  she 
refused  to  live  with  him,  she  should  never  live  with  anv 
other  man.  She  does  not  sav,  however,  that  he  used  the 
weapon  in  a  threatening  manner.  They  were  then  living  in 
the  town  of  Fremont,  where  plaintiff  was  employed  as  a  tele-  , 
phone  operator. 

On  Sunday,  March  31,  1919,  defendant  was  also  in  town. 
At  about  10  o'clock  on  the  evening  of  that  day,  Mrs.  Brown 
and  her  co  employee.  Miss  White,  closed  the  telephone 
office,  and  retired  for  the  night  in  an  adjoining  room  occu-' 
pied  by  them.  They  slept  in  the  same  bed.  Shortly  after 
retirement,  it  is  alleged  that  two  shots  were  fired  through 
or  from  the  door  of  their  room,  in  the  direction  of  the 
bed.  The  women  gave  an  alarm,  and  called  in  two  or  three 
persons,  who  at  first  discovered  no  traces  of  the  alleged 
assault;  but  there  is  evidence  that,  on  the  following  morn- 
ing, two  38-caliber  bullets  were  found,  one  being  imbedded 
somewhat  loosely  in  the  wall  of  the  room;  and  there  was 

• 

a  mark  or  bruise  upon  the  bedstead,  indicating,  as  the 
witnesses  assume,  the  line  of  a  bullet's  flight  from  *  the 
door,  a  few  inches  above  the  bed.  The  second  bullet,  it 
is  claimed,  had  penetrated  some  of  the  clothing,  hanging 
upon  the  frame  or  i>ost  of  the  bedstead.     Earlier  in  the 
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eveifing,  defendant  arranged  with  an  auto  driver  to  take 
him  to  Ottumwa.  They  left  Fremont  about  the  hour  of  11 :30 
P.  M.  No  one  saw  the  shots  fired,  or  claims  to  have  per- 
sonal knowledge  of  the  identity  of  the  perpetrator.  In 
leaving  the  car  at  Ottumwa,  defendant  asked  the  driver 
not  to  say  anything  about  where  he  (defendant)  was  going, 
or  about  his  leaving  town.  A  hardware  merchant  produced 
by  the  State  testified  that,  about  the  15th  of  Mjarch,  de- 
fendant came  to  his  store,  seeking  to  purchase  cartridges 
of  32  caliber.  Another  wHness  testifies  that,  at  some  time 
and  pla€e  which  he  cannot  or  does  not  specify,  defendant 
said  to  him  that  he  was  "going  to  wake  them  up  over  there, 
one  of  these  nights,"  but,  on  being  particularly  questioned, 
he  answered,  "I  don't  know  who  he  was  going  to  wake  up. 
He  didn't  tell  me  who  he  was  going  to  wake  up ;''  but  says 
he  later  reported  the  language  "to  the  girls,"  Mrs.  Brown 
and  Nell  White.  By  another  witness,  it  was  shown  that 
defendant  had  said  he  *'couId  get  into  the  telephone  build- 
ing if  he  wanted  to." 

The  foregoing  is  the  substance  of  the  case  made  by 
the  State's  evidence. 

The  defendant,  as  a  witness,  denies  that  he  made  the 
assault,  or  fired  the  shot,  or  had  anything  whatever  to 
do  with  the  alleged  offense,  and  suggests  that  the  charge 
has  been  "framed,"  to  get  him  out  of  the  way,  or  to  aid  hi^ 
wife  in  getting  a  divoi*ce.  He  admits  that,  at  one  time,  he 
had  owned  a  38  revolver,  but  sa^'s  he  had  traded  it  off,  a 
month  befoi-e  the  alleged  shooting,  and  that,  on  the  day  in 
question,  he  was  wholly  unarmed,  and  that,  on  the  evening 
of  the  shooting,  he  went  to  the  garage,  about  9 :30  P-.  M.,  to 
arrange  for  a  ride  to  Ottumwa,  whei-e  he  had  employment. 
The  proprietor  of  the  garage  was  expecting  a  call  to  Ottum- 
wa, later  in  the  evening,  and  it  was  arranged  that  defendant 
should  go  with  him.  Except  for  a  few  minutes'  absence, 
to  go  to  a  stable,  where  a  horse  owned  by  him  was  being 
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kept,  he  remained  at  the  garage  practically  all  the  time 
until  the  driver  was  ready  to  start  to  Ottumwa.  His  state- 
ments as  to  where  he  was  from  9:30  P.  M.  until  he  left 
for  Ottumwa  are  corroborated,  to  a  material  extent,  by 
the  garage  man.  Several  citizens  of  the  place  testify  to 
his  general  good  character  as  a  peaceable  and  law-abiding 
person,  and  his  standing  in  this  respect  is  not  denied  or 
impeached  hy  the  State. 

-  Various  exceptions  have  been  presented  to  the  rulings 
of  the  court  in  the  course  of  the  trial,  but  the  one  controlling 
exception  taken  is  to  the  sufficiency  of  the  evidence  to 
support  the  verdict. 

Th«  most  which  can  be  said  of  the  showing  made  by 
the  State  is  that  the  jury  could  have  found  therefrom  that 
appellant  oould  have  fired  the  shot«,  and  that  the  inhar- 
monious relations  between  him  and  his  wife  may  have  led 
him  to  the  act.  But  something  more  than  this  is  needed  to 
sustain  a  finding  that  he  did  do  it.  No  witness  saw  him 
in  the  act.  If  he  is  convicted  and  punished,  it  must  be 
upon  the  circumstantial  evidence  alone;  and  these  circum- 
stances, as  a  whole,  must  not  only  be  consistent  with  the 
conclusion  of  his  guilt,  but  must  be  inconsistent  with 
any  rational  theory  of  his  innocence.  It  is  not  enough  that 
they  justify  a  suspicion  of  his  guilt,  but  they  must  be 
such  as  to  convince  the  impartial  mind,  to  a  moral  cer- 
tainty, of  guilt.  The  case  made  by  the  State  does  not 
measure  up  to  this  standard.  Defendant's  presence  in  town 
on  that  evening  i«,  in  itself,  of  no  special  significance.  It 
was  his  home.  His  trip  to  Ottumwa  has  no  necessarily  un- 
favorable significance.  He  sweare  he  had  obtained  employ- 
ment there,  to  begin  on  the  following  morning,  and  this 
is  not  denied  or  disproved.  There  was  nothing  furtive  about 
his  errand  to  the  garage,  or  his  stay  there  practically  all 
the  evening,  until  the  driver  was  ready  to  start  for  Ottum- 
wa.    It  may  be  possible  that  he  had  opportunity  to  make 
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hig  way  into  the  telephone  building,  had  he  been  bo  minded^ 
but  the  same  would  be  said  of  any  other  person  in  or  about 
the  town  at  that  time.  There  is  no  evidence  that  he  was 
armed.  The  fact  that  he  had,  at  some  former  time,  owned 
a  38  revolver,  though  doubtless  admissible,  is,  of  itself, 
no  evidence  that  he  had  it  on  his  person  on  this  occasion. 
His  purchase  or  attempted  purchase  of  32-caliber  cartridges, 
two  weeks  or  more  before  that  time,  not  only  }ias  no  ten- 
dency to  show  that  he  fired  the  38-caliber  bullets  used  in 
the  alleged  assault,  but  the  inference,  if  any,  to  be  drawn 
therefrom  is  in  his  favor.  His  request  to  the  auto  driver 
(which  he  denies)  to  say  nothing  of  his  trip  to  Ottumwa 
may  or  may  not  be  unfavorable  to  him,  though,  standing 
alone,  it  is  of  little  significance.  Thei*e  is  no  claim  or  sug- 
gestion that  he  sought  to  flee  the  country.  The  evidence 
of  the  witness  Baccus,  that  defendant  said  to  him 
that  "some  night  he  was  going  to  wake  them  up  over 
there,"  is  hardly  worth  considering.  He  fixes  neither  time 
nor  place;  says  he  does  not  know  what  or  to  whom  the  do- 
fendflnt  referred,  or  what  he  meant  by  "waking  them  up.'' 
His  testimony  is  of  Miat  vague,  uncertain  kind  which  seems 
to  imply  5?omething,  but  says  nothing;  and  no  amount  of 
examination  and  cross-examination  bv  counsel  on  either 
side  was  of  any  avail  in  extracting  from  him  a  grain  of 
definite  information. 

Moreover,  we  think  it  is  a  circumstance  of  some  weight, 
though,  of  course,  not  controlling,  that  the  jury  acquitted 
the  defendant  of  any  intent  to  murder  or  commit  man- 
slaughter, and  convicted  him  only  of  intent  to  inflict  great 
bodily  injury.  If  anybody  committed  the  alleged  assault 
with  a  deadly  weapon  like  a  revolver,  fired  at  the  sleeping 
form  of  a  human  being,  he  intended  murder,  and  nothing 
else;  and  the  verdict  is  hardly  explicable,  except  on  the 
theory  that  the  jurors  were  impressed  with  the  State's 
failure  to  establish  the  assault  with  intent  to  murder,  and 
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they  realized  the  consequent  necei^ity  for  an  acquittal 
therefrom,  yet  convicted  him  of  the  lower  included  offense, 
out  of  regard  for  the  lingering  suspicion  in  their  minds 
that,  if  all  the  facts  could  have  been  developed  in  evidence, 
he  might  have  been  found  guilty  of  the  more  serious  crime. 
But,  disregarding  this  somewhat  anomalous  feature  of 
the  verdict,  and  treating  it  as  if  returned  upon  an  indict- 
ment directly  chai^ng  assault  with  intent  to  inflict  great 
bodily  injury,  we  are  still  of  the  opinion  that  the  record 
is  insuflScient  to  justify  a  conviction,  and  the  judgment 
appealed  from  is,  therefore, — Reversed, 

EvANS^  Preston^  and  Salinger^  JJ.,  concur. 


State    of    Iowa    ex    rel.      Lila    McKeevbr,    Appellee,    v. 

Thomas  E.  Carey,  Appellant. 

BASTABDS:    Evidence — Suillciency.    Evidence  held  sufficient  to  sus- 

1  tain  a  verdict  of  guilty,  in  bastardy  proceedings. 

Salingeb,  J.,  dissents. 

BASTABOS:    Proof  of  Intercourse.    The  fact  of  sexual  intercourse 

2  may  be  established  by  the  uncorroborated  testimony  of  the 
prosecutrix. 

BA8TABDS:     Instructionfl^-Fresunption   of  Innocence.     It  ia  not 

3  necessary  to  instruct,  in  bastardy  proceedings,  that  defendant 
is  presumed  to  be  innocent. 

BASTAEDS:     Instructions  in  re  Alibi.     Instructions  reviewed,  and 

4  held  to  properly  confine  the  Jury  to  a  consideration  of  the  one 
act  of  intercourse  testified  to  by  prosecutrix,  and  to  Justify 
the  refusal  of  an  inferential  instruction  on  alibi. 

Saunoeb,  J.,  dissents. 

TBIAL:    Assumption  of  Fact.    An  assumption  by  the  court  of  the 

5  truth  of  an  undisputed  fact  is  proper. 

NEW  TBIAL:     Excessive  Verdict.     Verdict  for  $2,250  in  baatardy 

6  proceedings  held  nonexcessive. 
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Appeal  from  Cass  District  Court — O.  D.  Whbblbr,  Judge. 

May  11,  1920. 

On  December  19,  1917,  the  relator  filed  a  complaint 
against  the  defendant,  charging  him  with  being  the  father 
of  her  illegitimate  child.  Trial  to  a  jury.  Defendant  was 
found  guilty,  and  judgment  entered  against  him,  from 
which  he  appeals. — A^rmed, 

Tinley,  Mitchell,  Pryor  <£•  Ross,  H.  M.  Boerman,  and 
C.  B.  Clovis,  for  appellant. 

B.  A.  Ooodspeed  and  TlKymas  Whitmore,  for  appellee. 

Preston^  J. — The  complaint  charges  that,  on  October 
29,  1915,  defendant  had  sexual  intercourse  with  relator, 
and,  as  a     result  thereof,  she  became  pregnant,  aqd  that, 

thereafter,  and  on  Julv  26,  191G,  and  within 
1.  Bastards:  the  period  of  gestation,  a  male  child  was 

sufficiency.  bom  to  her.     Judgment  was  asked  to  pro- 

vide a  fund^  out  of  which  to  support  sjiid 
child.  For  answer,  defendant  denied  that,  on  said  date,  or 
at  any  time,  he  had  sexual  intercourse  with  relator;  denies 
that  he  is  the  father  of  the  child. 

1.  Appellant  challenges  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.  In  1912,  plaintiflP  came  to  Cass 
County,  Iowa,  from  Illinois,  with  her  uniiiarned  brother, 
46  year>s  of  age.  She  kept  house  foi-  her  brother,  on  the 
farm  where  they  were  living  at  the  time  of  the  alleged 
transaction.  On  the  date  in  question,  relator  was  36  years 
of  age.  Their  residence  was  a  quarter  of  a  mile  south  of 
defendant's  home.  In  1912,  defendant's  wife  and  young 
boy  called  on  relator  and  her  brother,  and  relator  returned 
the  call.  Relator  testifies  that  thereafter,  at  the  suggestion 
of  Mrs.  Carey,  she  took  her  washing  to  Carey's  house,  and 
they  did  their  washing  together,  because  Mrs.  Carey  had  a 
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washing  outfit,  and  relator  had  been  doing  her  washing 
by  band;  that  they  washed  that  way  for  a  year  and  a  half 
or  two  years,  and  plaintiflP  did  some  work  for  Mrs.  Carey. 
She  says  it  was  without  pay,  but  that  Mrs.  Carey  gave 
her  presents  and  things  like  that  at  different  times,  and 
defendant  and  relator's  brother  exchanged  work.  Until 
a  few  months  before  the  date  of  the  alleged  intercourse, 
the  relator's  relations  with  the  Care}^  seemed  to  be  pleasant. 
Relator  says  that  she  saw  that  Mrs.  Carey  didn't  want 
her,  and  didn't  call  her  up  on  the  phone,  when  she  got 
ready  to  wash.  Plaintiff  testifies  that  she  was  a  member 
of  the  Presbyteoaii  Church,  and  was  active  in  the  work 
of  the  Ladies'  Guild,  and  the  Church  Club  known  as  the 
Orphans'  Home  Sewing  Society ;  that  the  Careys  went  to  the 
Guild.  Defendant  testifies,  "I  hain't  got  no  church."  Re- 
lator testifies  that  Mi-s.  Carey  frequently  asked  her  to  the 
Carey  home.  At  one  time,  Mrs.  Carey  being  under  the  care 
of  a  physician  at  Atlantic,  relator  and  her  brother  stayed 
at  the  Carey  home  for  some  time,  she  doing  the  cooking 
for  the  Carey  family,  which  consisted  of  defendant  and 
his  two*  sons,  one  a  young  boy,  and  the  other  a  man  grown. 
Some  time  t)efore  the  alleged  intercourse,  there  was  some 
trouble  between  plaintiff  and  Mrs.  Carey.  Relator  testi- 
fies that  Mrs.  Carey  accused  her  of  coming  to  defendant's 
home  to  see  her  men,  which  relator  emphatically  denied, 
and  offered  to  call  the  men  before  Mrs.  Carey  to  prove 
that  she  had  always  been  ladylike.  She  says  the  matter 
was  dropped,  and  that  they  parted  on  friendly  terms,  but 
that  she  saw  Mrs.  Carey  did  not  want  her  to  come  there. 
Mrs.  Carey  testifies,  as  to  this,  that  she  told  relator  not  to 
come,  and  says  she  did  not  think  relator  was  a  nice  woman, 
because  of  certain  things  she  claims  plaintiff  said  to  her. 
Mrs.  Carey  testifies  that  relator  told  her  that  she  had  had 
sexual  intercourse  with  different  men,  and  with  her  brother, 
and  that  certain  ones  had  attempted  to  rape  her ;  says  Miss 
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McKeever  told  her  she  was  in  a  tub,  bathing,  and  her 
brother  came  in  there,  and  they  had  intercourse,  and  wit- 
ness said,  "I  never  would  tell  it  if  I  did;"  that  she  didn  t 
say  where  it  was;  that  there  was  no  bath  tub  down  there; 
that  she  said  she  was  in  a  tub;  that  she  didn't  say  bath 
tub.  She  says  she  told  her  husband.  She  says  relator  told 
her  she  was  jealous,  and  that  relator  said  she  said  she  could 
take  Mi's.  Carey's  husband  from  her,  and  break  up  her  liome. 
These  mattera  are  denied  by  relator.  On  cross-examination, 
defendant,  when  asked  what  his  wife  had  told  him,  did  not 
mention  the  alleged  sexual  intercourse  with  others  or  with 
her  brother.  He  testifies  that  his  wife  told  him  that  the 
Lunn  boy  came  up  there,  and  talked  to  her  in  the  house,  and 
that  relator  got  up  and  went  out  and  got  a  club  and  stood 
him  off;  that  she  didn't  say  he  succeeded;  and  that  one 
Baker,  a  man  60  years  of  age,  came  there  and  got  hold 
of  her  and  toi^  her  dress  nearly  off;  that,  when  his  wife 
told  him  this,  he  said  that,  if  that  was  the  case,  they  had 
better  cut  them  out,  "for  fear  it  might  affect  our  repu- 
tation." They  met  occasionally  thereafter,  and  defendant 
and  the  brother  exchanged  work,  to  some  extent,  but  not 
so  much  as  formerly.  Plaintiff  testifies  that  defendant 
always  treated  her  right,  until  the  tiW  in  question; 
that  she  thought  of  him  as  a  father,  and  never  thought 
of  him  as  anything  else  than  Mrs.  Carey's  husband;  and 
that  she  never  did  anything  to  encourage  Mr.  Carey  to 
offend  her.  She  says  that,  shortly  after  they  moved  there, 
defendant  at  first  called  her  "Cyclone  Bill,"  and  then  short- 
ened it  up  to  just  "Bill,"  because  defendant's  youngest 
son  took  her  photograph  when  the  wind  was  blowing,  and 
defendant  said  that  it  was  a  cute  picture,  and  put  him  in 
mind  of"  a  cyclone,  and  thereafter  called  her  "Bill."  Rela- 
tor testifies  that,  on  the  morning  of  October  29th,  she  got 
up  about  5  or  5:80,  and  describes  what  she  did;  that  her* 
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brother  left  for  the  day  around  8  o'clock;  that,  after  her 
brother  had  gone  out  to  hitch  up,  she  saw  defendant  pass- 
ing, going  south,  riding  a  black  stallion;  that,  after  that, 
she  did  up  her  morning  work,  and  was  sewing;  that,  some- 
where around  10  or  half  past  10  that  morning, — she  could 
not  say  exactly,  but  her  best  judgment  is,  about  10:15, — 
defendant  came  to  the  house,  and  came  in  the  room  where 
she  was  alone,  without  knocking;  that, 'after  he  came  in 
the  room,  he  had  a  kind  of  funny  grin  on  his  face,  and  she 
doesn't  remember  what  he  said  first;  that  he  came  around 
the  sewing  machine  and  reached  out  and  took  hold  of  her; 
that  she  asked  what  he  meant ;  that  he  put  his  arms  around 
her  an<3  took  her  across  the  room  to  the  couch  and  pushed 
her  down  on  his  lap;  and,  while  she  was  on  his  lap,  with 
Lis  right  hand  removed  her  undei-clothes,  and  held  her  anus 
down  firmly,  with  his  ann  around  her;  that  he  then  laid 
her  down  on  the  floor,  and  had  sexual  intercourse  with  her. 
She  says  she  didn't  do  anything  much  by  way  of  resistance, 
only  cry  and  beg;  that  she  wa.s  too  scared  and  dmub- 
founded ;  that  he  said,  "Bill,  don't  flght  me  so  ;^  that  after- 
wards he  told  lier  there  would  not  bi»  a  bit  of  danger,  "didn't 
need  to  be  afraid,  no  one  will  never  know ;"  that  she  was 
still  crj'ing  and  protesting;  that,  after  the  intercourse,  she 
rolled  over  on  Ijer  face  and  was  crying,  and  he  picked 
her  up  and  set  her  down  on  his  lap  for  ftve  or  ten  minutes; 
that  she  was  crying  too  much  to  know  or  care  what  he 
did  or  what  haj^pened  to  her;  that  she  asked  him  if  she  had 
over  done  anything  down  at  his  house  to  make  him  think 
she  was  that  kind  of  a  girl,  and  he  siiid,  **Xo;"  and  when 
she  asked  him  whv  he  treated  her  that  wav,  he  said  her 
legs  wei'e  enough  to  set  any  man  crazy;  that  she  doesn't 
imagine  defendant  was  in  there  more  than  25  or  30  min- 
utes; that  she  doesn't  know  just  how  long;  that  she  didn't 
see  him  come  there;  that  he  walked  away  through  the  field 
in  a  roundabout  way  through  the  corn  field ;  that  he  could 
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have  gat  off  the  stubble  field,  without  going  through  the 
com;  that  he  did  not  take  the  nearest  way  home;  that 
he  could  have  gone  on  the  road;  that  she  doesn't  know 
what  time  it  was  when  he  left,  but  that  it  was  between 
half-past  ten  and  eleven,  somewhere, — she  couldn^t  say. 
She  says  her  mind  wasn't  on  the  clock.  She  fixed  the  date 
because  it  was  the  day  after  McFarland's  sale,  which  was 
on  the  28th.  She  says  that  it  is  pretty  hard  to  erase  it 
from  her  mind,  and  is  sure  that  is  the  date.  She  testifies 
that  she  hadn't  kept  company  with  men,  gone  out  riding,  and 
attended  functions,  for  a  month  prior  to  the  29th ;  that  she 
did  not  keep  company  with  any  men  during  the  fall  of  1915 ; 
that  she  never  had  intercourse  with  any  other  man.  She  tes- 
tifies more  in  detail  than  we  have  stated,  and  says  further 
that,  on  February  29th,  defendant  came  to  their  place,  to 
help  her  brother  Henry ;  that  defendant  came  to  the  house, 
and  she  told  him  of  her  condition,  and  asked  him  what' 
she  was  going  to  do ;  that  defendant  said,  "I  am  sure  I  don't 
know, — I  know  damned  well  what  I  done;"  that  he  said 
he  didn't  think  there  was  anyone  else;  that  she  had  seen 
him  before  that  at  a  threshers*  supper,  but  iti  a  crowd, 
and  had  no  opportunity  to  speak  to  him;  that  after  that 
she  saw  him  at  another  threshing  supper,  but  only  x)^LSsed 
the  time  of  day ;  that  she  told  her  brother  of  her  condition, 
May  16th ;  that  the  child  was  born  at  her  house.  She  says 
the  child  is  the  child  of  defendant.  On  cross-examination, 
she  testifies  that,  at  one  time,  it  was  raining,  and  the  roof 
was  leaking  on  new  wall  paper,  and  that  she  and  defendant 
went  into  the  attic  with  pans,  to  catch  the  water;  that  she 
told  Mrs.  Carey  of  this  over  the  phone,  when  Mrs.  Carey 
was  in  Atlantic,  and  told  her  the  circumstances;  that  Mrs, 
Carey  accused  her,  and  said  that  she  and  Tom  were  up  in 
the  attic;  that  she  had  washed  that  day  at  defendant's; 
that  the  last  man  that  had  worked  for  her  brother  was  in 
August ;  that  she  is  not  mistaken  about  the  date's  being  the 
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29th,  because,  when  a  person  receives  a  shock,  "they  are 
not  likely  to  forget  it;"  that  defendant  never  had  inter- 
course with  her  except  that  time;  that  her  brother  hauled 
cement  blocks  that  day  for  Mr.  Kirk;  that  her  under- 
clothes were  not  torn,  and  that  she  put  them  on  again, 
after  defendant  left. 

Henry  McKeever,  relator's  brother,  says  that,  after 
breakfast,  he  went  out  and  hitched  up  his  team;  that  he 
saw  defendant  between  8  and  half  past  8  that  morning, 
riding  a  black  stallion;  that  defendant  was  then  10  rods 
from  the  house;  that  it  was  a  clear  day.  He  fixes  the 
date  as  the  day  after  the  McFarland  sale,  and,  at  the  sale, 
Kirk  asked  him  to  haul  blocks  the  next  dav.  He  atys  the 
sale  was  on  October  28th,  and  that  defendant  came  home 
with  him  from  the  sale;  that  they  walked  together;  that  sev- 
eral of  the  neighbors  hauled  blocks  that  day.  He  describes 
their  relations  *with  the  Careys,  exchanging  work,  visiting, 
etc.,  and  says  he  traded  horses  with  him  on  February  29, 
1916.  He  testifies  about  Carey's  going  to  the  house  for 
soap  and  water  that  day,  when  they  were  doctoring  a  colt ; 
that,  on  May  24,  1916,  after  his  sister  had  told  him  of  her 
condition,  on  the  16th,  he  saw  defendant  in  front  of  his 
place;  that  three  other  men  were  present;  that  witness 
asked  defendant  if  he  hadn't  always  used  him  white,  and 
defendant  said,  "Yes ;''  that  witness  then  asked  him,  "What 
made  you  use  Lila  the  way  you  did,  last  October?"  He 
answered  that  he  never  said  a  word  against  her  in  his 
life;  and  witness  said,  "It  was  not  what  you  said, — it  was 
what  you  done.'*  Witness  tesstifies  that  defendant  then 
said,  "I  never  done ^  anything;"  that  defendant's  jaws 
trembled  so  he  could  hardly  talk,  part  of  the  time;  that, 
prior  to  the  fall  of  1915,  defendant  had  always  been  jovial, 
and  defendant  would  wave  at  witness  from  a  distance, 
but,  the  next  spring,  defendant  did  not  look  towards  him, 
or  notice  him  when  they  were  close  together.    Witness  Runte 
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testifies  that  he  lived  half  a  mile  south  of  defendant's  place ; 
was  at  the  sale,  October  28thy  saw  the  bills,  and  saw  de- 
fendant there;  the  next  day,  he  went  to  haul  blocks  at  At- 
lantic ;  left  home  about  8  A.  M. ;  saw  defendant,  the  morn- 
ing of  the  29th;  went  by  witness's  place,  before  he  left 
home;  defendant  was  going  from  his  home  towards  Han- 
nah's, riding  a  black  stallion ;  was  within  15  rods  of  him ; 
knows  defendant  well,  and  knows  his  horse;  is  positive 
he  saw  him ;  didn't  know  where  he  was  going  at  the  time, 
but  learned  afterwards;  defendant  spoke  to  witness,  and 
says,  "Hello,  Stormer." 

"That  is  my  name.  1  live  a  little  over  a  quarter  of  a 
mile  from  McKeever's.  Was  with  Henry  McKeever,  May 
24th,  in  the  road  in  front  of  defendant's  house.  It  was  at 
that  time  that  defendant  said  he  hadn't  said  anything 
against  Miss  McKeever.  Defendant  acted  like  he  was  badly 
scared." 

Mr.  Hannah  says  he  lived,  in  October,  1915,  half  a 
mile  south  and  40  or  50  rods  east  of  defendant's;  defendant 
was  at  his  place  with  a  black  stallion;  bred  a  mare  for 
witness;  it  was  near  8  o'clock;  defendant  stayed  at  his 
place  about  a  quarter  of  an  hour;  doesn't  know  which  way 
he  went  when  he  left.  He  fixes  the  time  that  defendant 
was  at  his  place  on  October  29,  1915,  because  it  was  the 
day  after  McFarland's  sale,  and,  on  the  20th,  he  hauled 
cement  blocks  for  Kirk.     He  is  positive  about  the  date. 

Mr.  Kirk  testifies  as  to  several  of  the  neighbors'  haul- 
ing cement  blocks  for  him  on  October  20,  1015.  He  fixes  the 
date  because  he  has  his  bills  in  his  pocket ;  knows  Mr.  Han- 
nah; lived  half  a  mile  east  from  where  he  lived;  saw  defend- 
ant, the  morning  of  October  29th,  at  Hannah's  place.  He 
says  it  was  around  8  o'clock ;  that  defendant  had  his  horse 
with  him ;  that  he  is  acquainted  with  the  hoi'se,  a  black  stal- 
lion.   He  is  positive  defendant  was  there  with  the  stallion; 
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knows  of  no  other  man  in  that  neighborhood  who  has  a  black 
stallion. 

Witness  Engle  testifies  to  a  conversation  with  defendant 
with  reference  to  relator,  about  April,  a  year  before  the 
trial,  which  would  be  1917;  that  he  asked  defendant  about 
it,  and  that  defendant  at  first  denied  it. 

'^He  said  it  wasn't  his  child  at  all ;  he  said  it  was  her 
brother's.  Q.  State  what  he  said.  A.  Well,  I  believe  he 
said  he  did  have  intercourse  with  her  once." 

The  witness  put  it  stronger  than  that  ^t  first ;  but,  the 
way  the  answer  was  framed,  it  was  struck  out  as  a  con- 
clusion. His  testimony  was  somewhat  weakened  on  cross- 
examination,  and  by  answers  given  by  him  at  a  former 
trial.    This  is  the  substance  of  the  State's  testimony. 

The  defendant,  testifying  as  a  witness,  in  addition  to 
what  we  have  before  set  out,  describes  the  relations  be- 
tween the  McKeevers  and  the  Careys.  He  says  he  remem- 
bers the  time  Kirk  was  having  cement  blocks  hauled, — it  was 
October  29th;  remembers  it  on  account  of  the  sale,  which 
was  on  the  28th;  was  not  away  from  home  that  morning; 
did  not  take  the  stallion  and  go  away  from  the  place,  Octo- 
ber 29th;  the  last  mare  he  bred  was  Hannah's;  had  a  black 
stallion ;  thinks  the  last  he  ever  bred  was  October  13th, — 
Hannah's;  kept  a  stud  book;  could  not  find  it. 

"Looked  for  it  last  night,  so  I  could  get  a  date.  The 
date  I  wanted  was  the  date  I  was  over  at  Hannah's,  the 
last  time.  Don't  know  what  became  of  the  book;  it  was 
there  when  we  packed  up  to  move.  Q.  Did  your  book 
show  any  service  of  your  horse  on  the  29th?  A.  Yes,  sir. 
Q.  Whose?  A.  I  take  that  back;  I  thought  you  said  the 
13th.  Q.  No,  sir,  I  am  speaking  of  the  29th.  A.  No,  it 
does  not  show  any  service  on  the  29th;  the  13th  was  the 
last  time.  The  horse  may  have  been  off  the  premises  after 
the  13th ;  T  would  sometimes  ride  him  to  the  neighbors'." 

He  testifies  of  his  doings  that  morning  and  forenoon; 
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did  his  chores ;  took  a  wheelbarrow  and  went  to  the  field  for 
a  young  calf.    He  says  that,  when  he  got  back  with  the  calf : 

"I  suppose  that  would  be  about  8  o'clock;  as  to  how 
long  it  took,  I  am  guessing  at  it.  I  don't  know  how  long 
it  took.  When  I  got  back  with  the  calf,  there  was  nobody 
in  the  yard, — my  two  sons  had  gone." 

He  says  he  then  went  to  the  house  and  got  a  drink  of 
water,  then  went  out  to  peeling  poles  for  a  hen  roost, 
about  8  o'clock,  about  60  feet  from  the  house.  MrSr  Carey 
and  Miss  Thompson  were  about  the  place,  in  the  house. 

"Miss  Thompson  came  down  there,  when  I  came  with 
the  calf;  was  peeling  poles,  when  Elliott  and  Blake  came, 
and  that  was  around  10  o'clock.  I  could  tell  you  what  time  it 
was  from  noon  when  they  arrived, — a  man  can  tell  pretty 
close.  It  was  a  nice,  sunshiny  day.  I  guessed  at  it;  I 
didn't  notice  the  clock;  I  couldn't  tell  exactly.  We  talked 
business.  It  was  right  around  10  o'clock  when  they  came, — 
I  am  not  positive  just  to  the  minute.  They  stayed  for 
dinner.  Had  an  early  dinner,  about  a  quarter  of  12.  I 
told  my  wife  to  have  an  early  dinner  for  them.  We  were 
at  dinner  half  an  hour.  The  men  left  after  dinner.  I  came 
to  Atlantic." 

Witness  denies  having  intercourse  with  Miss  McKeever 
on  October  29th;  denies  that  he  was  at  her  house;  says 
he  never  had  intercourse  with  her  at  any  time  in  his  life; 
says  the  McFarland  sale  was  on  October  28th. 

"I  saw  the  bills,  and  was  at  the  sale.  I  know  the 
cement  blocks  were  hauled  for  Kirk  the  next  day;  there 
is  no  question  about  that.  Was  at  McKeever's  in  February ; 
had  no  talk  with  Miss  McKeever,  only  told  her  I  wantefl 
some  warm  water,  and  she  said,  'All  right,'  and  went  to 
the  reservoir  and  got  it." 

Harvey  Carey,  son  of  defendant,  29  years  old,  says : 

**The  highway  past  our  house  runs  north  and  soutli. 
We  are  on  the  east  side  of  the  road.    McKeevers  lived  south. 
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I  hauled  blocks  the  29th.    I  think  I  got  to  Atlantic  about 

II  o'clock.  Left  home  around  8  o'clock.  I  am  judging 
from  the  time  we  usually  got  up  and  done  the  chores  and 
got  around,  also  by  the  time  I  got  to  Atlantic.  I  got  up 
about  5  or  5:30  that  morning;  had  chores  to  do.  Think 
we  had  breakfast  about  6  or  6:30.  Met  Blake  and  Elliott 
on  the  road  between  our  place  and  Atlantic,  three  or  four 
miles  from  home.  I  would  not  be  positive  it  was  10  o'clock  ; 
I  don't  hardly  think  it  was  that  late ;  didn't  look  at  a  watch. 
I  couldn't  say  how  long  it  would  take  to  drive  the  distance 

I  had.  I  would  say  an  hour  and  a  quarter,  to  drive  the 
team  from  home  to  where  I  met  them.  Think  it  would  be 
a  little  after  9  o'clock  when  I  met  them.  Couldn't  say 
positively  when  we  got  to  Atlantic, — might  have  been  about 

II  o'clock.  Nine  and  three-quarters  miles  from  our  place  to 
Atlantic.  I  don't  know  that  Miss  McKeever  ever  attempted 
to  make  love  to  me." 

Blake  says: 

"Live  in  Atlantic.  Was  at  Carey's  the  lafter  part  of 
October, — can't  say  the  29th.  Went  in  EUiott'i  car.  Met 
Harvey  Carey  on  the  road.  Arrived  at  Carey's  home  a 
little  after  10  o'clock;  found  Carey  in  the  ys^rd  peeling 
poles.  Think  they  had  dinner  a  little  early,  before  12. 
Carey  did  not  leave  the  premises  before  dinner,  after  we 
arrived.    Was  with  him  all  the  time." 

Elliott,  a  brother  of  Mrs.  Carey's,  testifies  about  the 
same  as  Blake.  He  says  they  arrived  at  defendant's  place 
about  10  o'clock ;  "may  have  been  a  little  before  or  a  little 
after  10.  ^  1  didn't  look  at  my  watch  any  time  I  was  there. 
Don't  know  what  speed  we  drove." 

Miss  Thompson  says  she  was  staying  at  Carey's;  that 
she  knows  Blake  and  Elliott ;  that  they  were  there  the  day 
the  blocks  were  hauled;  that  they  arrived  at  Carey's,  "I 
should  judge  around  10  o'clock,  somewhere  at  thai  time;" 
that  she  was  ironing  that  morning;  that  she  could  see  the 
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men  talking  at  tlife  pole  pile;  that  she  got  up  that  morning 
about  daylight. 

"We  usually  got  up  at  that  time.  Don't  know  when 
we  had  breakfast, — ^perhaps  half  an  hour  after  we  got  up, — 
don't  remember  the  hour  exactly, — perhaps  longer.  Went 
down  and  closed  the  gate  when  defendant  brought  the 
calf  up.  After  the  calf  trouble,  saw  Carey  after  that; 
couldn't  say  just  as  to  the  time.  Came  back  to  the  house 
and  went  to  ironing.  When  I  looked  out  the  window,  soon 
after  that,  noticed  him  peeling  poles.  Couldn't  say  just 
what  time  it  was.  Didn't  miss  defendant  from  the  place 
that  morning.  The  son  Harvey  left  around  8  o'clock.  It  was 
early  in  the  morning.  I  do  not  fix  the  time  at  exactly  8 
o'clock, — as  near  as  I  can  remember,  it  was  around  8." 

She  doesn't  think  she  remembers  all  she  did  that  morn- 
ing. She  says  she  usually  made  up  the  beds  and  helped 
do  the  morning  work,  and  such  things;  that  defendant 
started  to  peel  the  poles,  after  taking  care  of  the  calf, 
couldn't  sav  the  time. 

"Don't  think  it  was  as  late  as  0  o'clock  when  he  began 
peeling  poles.  Don't  know  whether  he  went  right  away 
to  peeling  poles  after  taking  care  of  the  calf  or  not.  Didn't 
see  him  go  there,  but  the  first  I  noticed,  he  was  i)eeling 
poles.  Would  not  say  I  saw  him  all  the  time,  but  could 
see  him  between  8  and  9  o'clock.  Saw  him  several  times. 
Couldn't  say  he  was  not  oft'  the  premises." 

Mrs.  Carey,  wife  of  defendant,  testifies,  in  addition 
to  what  has  been  before  set  out,  to  their  relations  with  the 
McKeevers;  that  she  remembers  Blake  and  Elliott's  coming 
in  October;  that  she  thinks  it  was  the  29th  of  October. 
She  says  she  would  judge  it  was  about  10  o'clock,  and 
tells  about  her  husband's  peeling  poles,  about  the  early 
dinner,  and  bringing  the  calf  in.  She  is  sure  of  the  date, 
October  29th,  because  it  was  the  first  day  after  the  sale,  and 
the  date  the  cement  blocks  were  hauled  for  Kirk.     The 
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highway  between  her  house  and  McKeev^s  was  open;  no 
part  of  it  out  of  sights  except,  perhaps,  a  little,  the  size  of 
the  court  room.  She  says  she  saw  men  go  to  McEeever's 
home  in  October,  1915,  when  Mr.  McKeever  was  absent, 
one  of  them  the  Congregational  preacher;  but,  on  cross- 
examination,  says  some  of  the  same  parties  came  to  her 
house.  She  says  she  didn't  tell  about  what  Miss  McKeever 
said  about  her  brother  on  the  former  trial;  says  her  hus 
band  came  to  the  house  for  a  drink  probably  about  half 
past  9  o'clock. 

^'I  didn't  examine  the  time;  was  doing  my  housework 
that  morning.'^  She  says  there  was  a  grove  straight  east 
of  the  house;  that  there  are  no  obstructions  between  Mc- 
Keever's  and  her  place;  that  there  are  trees  along  the 
road;  that  McKeever's  is  on  the  west  side  of  the  road;  that 
they  have  some  trees  in  front,  but  the  house  is  in  plain 
sight ;  that  she  does  not  think  Mr.  Carey  was  off  the  place 
that  morning;  that  she  is  positive  of  it;  that  she  didn't 
see  him  every  minute. 

We  have  set  out  the  testimony  somewhat  fully,  and 
have  given  the  circumstances  of  it,  because  of  the  claim 
that  the  evidence  was  not  sufficient,  and  for  the  further 

reason  that  it  seemed  necessary  on  some 
2.  Bastards:  points  in  the  case.     Some  of  the  witnesses 

proof  of 

intercourse.  appear  to  have  had  some  feeling  in  the  mat- 
ter, particularly  Mrs.  Carey.  It  is  almost 
unbelievable  that  a  woman  would  tell  another  that  she  had 
had  sexual  intercourse  with  other  men,  and  with  her  own 
bixxther,  unless  it  should  be  a  very  loose  woman.  There  is 
no  particular  attack  on  the  character  of  the  complainant, 
except  by  Mrs.  Carey,  and  the  circumstances  of  the  trans- 
action about  which  relator  complains.  It  may  be  that, 
if  Mrs.  Carey  told  her  husband  the  things  she  says  she 
did,  and  he  was  so  disposed,  he  may  have  thought  he  could 
readily  have  intercourse  with  relator.     It  will  be  noted 
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that  there  is  but  little,  if  any,  dispute  as  to  the  day  in 
the  month,  and  that,  if  the  intercourse  took  place,  as  com- 
plainant claims,  it  was  on  October  29,  1915.  There  is, 
however,  discrepancy  in  the  testimony  as  to  the  time  of 
day  that  certain  things  testified  to  occurred.  For  instance, 
the  defendant  testifies  that,  after  he  got  back  from  attend- 
ing  to  the  calf,  he  went  to  the  house  and  got  a  drink,  and 
went  out  and  began  peeling  poles,  at  about  8  o'clock ;  while 
his  wife  testifies  that  he  came  to  the  house  for  a  drink 
at  about  9 :30  o'clock,  a  discrepancy  of  an  hour  and  a  half. 
Some  of  the  witnesses  guess  at  the  time.  None  of  them 
attempts  to  fix  the  hour  accurately.  We  have  held,  in  crim- 
inal cases  for  seduction,  that  the  intercourse  may  be  es- 
tablished by  the  testimony  of  the  prosecuting  witness  alone, 
if  the  jury  believe  her,  even  though  denied  by  the  defendant. 
It  would  be  difficult,  and  next  to  impossible,  to  prove 
sexual  offenses  in  any  other  way.  Though  defendant  denies 
the  intercourse,  it  was  a  question  for  the  jury  to  detennine. 
Under  the  evidence,  the  jury  was  justified  in  finding 
that  intercourse  had  taken  place,  as  plaintiff  claimed,  and 
we  think  they  were  justified  in  finding  that  it  occurred  on 
October  29th.  There  is  no  pretense  or  claim  that  it  occurred 
on  any  other  date.  The  more  important  question,  as 
we  view  it,  is  whether  the  jury  was  justified  in  finding 
that  defendant  had  time  to  go  a  quarter  of  a  mile,  either 
on  foot  or  horseback,  and  be  in  relator's  house  25  minutes. 
We  think  the  jury  was  justified  in  finding  that  defendant 
had  not  covered  the  time  so  closely  during  the  forenoon  as 
that  he  would  not  have  time  to  do  so.  A  variance  of  a 
quarter  of  an  hour  or  a  half  hour  earlier  or  later,  either 
way,  or  both,  as  to  the  whereabouts  and  doings  of  defendant, 
during  the  forenoon,  would  give  him  time.  The  credibility 
of  the  witnesses  on  the  disputed  point  as  to  the  time  of 
day  was  for  the  jury.  The  jury  could  have  found  that 
the  defendant  did  pass  claimant's  house  on  the  morning 
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of  the  29th,  and  go  to  Hannah's.  The  fact  that  disinter- 
ested witnesses  contradict  defendant  as  to  this  affects  his 
credibility.  Hannah  testifies  that  he  was  at  his  house 
but  a  short  time.  There  was  no  particular  reason  for  de- 
fendant's wife  and  Miss  Thompson  to  watch  defendant  all 
the  forenoon.  They  were  engaged  about  their  household 
duties. 

2.  The  defendant  requested  an  instruction  to  this 
effect : 

"You   are  instructed  that  the  defendant  is  presumed 

to  be  innocent  until  it  has  been  shown  by  n 

^'  instructioDs         preponderance   of    the   testimony    that  he 

?niSnoc^S?e.      ^^   guilty-     Before   the   defendant    can   be 

found  guilty,  the  plaintiff  must  show  by  a 
preponderance  of  the  evidence  that  he  is  the  father  of  her 
child,  which  is  in  question  in  this  case." 

Error  is  assigned  because  of  the  refusal  of  this  in- 
struction. The  latter  part  of  this  instruction  requests! 
by  defendant  was  covered  by  the  instructions  given  by 
the  court.  The  court  instructed  the  jury,  in  substance, 
that  the  burden  of  proof  was  upon  the  State  to  establish, 
by  a  preponderance  of  the  evidence,  that  defendant  is  the 
father  of  the  child ;  and  that,  if  the  fact  is  so  established 
by  the  evidence,  then  the  jury  should  find  the  defendant 
guilty;  and  that,  unless  it  is  so  shown,  the  finding  should  be 
for  the  defendant.  Appellant  cites  at  this  point  State  f. 
Wangler,  151  Iowa  555,  at  562,  where  an  instruction  given 
by  the  lower  court  in  a  bastardy  case,  telling  the  jury 
that  defendant  was  to  be  presumed  innocent  until  the  jurors 
were  convinced,  by  a  preponderance  of  the  evidence,  that 
he  was  guilty,  was  approved,  in  a  way.  But,  in  that  case, 
the  complaint  was  as  to  the  instructions,  and  the  court 
said  that,  because  of  the  instruction  just  referred  to,  the 
defendant  was  not  prejudiced  by  the  refusal  to  give  other 
instructions  asked.     They  also  cite  State  e^  rel:  Bjorn  r. 
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Creager,  97  Kan.  334  (155  Pac.  29),  where  a  similar  in- 
sitruction  was  given.  Probably  such  an  instruction  would 
not  be  prejudicial  to  defendant.  It  may  be  that,  in  some 
instances,  the  force  or  importance  of  the  presumption  is 
exaggerated  by  counsel  in  argument,  and  perhaps  by  the 
jury.  In  1  Jones'  Blue  Book  of  Eviden<?e,  Section  12  A, 
eases  ai*e  to  be  found  both  ways,  some  holding  that,  even 
in  a  civil  case,  such  an  instruction  as  that  asked  is  proper. 
We  held,  in  State  v.  Hayioard,  153  Iowa  265,  268,  that, 
even  in  a  criminal  case,  the  failure  of  the  court  to  instruct 
that  the  law  presumes  every  njan  innocent  until  he  is  proven 
guilty,  was  not  error.  In  that  case,  the  court  instructed 
that  every  material  element  of  the  crime  charged  must  be 
proven  beyond  a  reasonable  doubt;  and  this  in  itself  pre- 
supposes the  innocence  of  the  accused.  In  addition  to 
this,  jurors  of  ordinary  intelligence  understand  that,  in 
law,  every  man  is  presumed  to  be  innocent  until  proven 
guilty  beyond  a  reasonable  doubt.  It  is  true  that,  in  that 
case,  such  an  instruction  was  not  asked.  In  the  instant 
case,  there  was  but  one  element  or  question, — the  paternity 
of  the  child;  and  the  jury  were  plainly  told  that,  before 
they  could  find  the  defendant  guilty,  they  must  be  satis- 
fied, by  a  preponderance  of  the  evidence,  of  his  guilt.  The 
instructions  given  are  equivalent  to  this  requested  one,  as 
was  the  case  in  the  Hayvyard  case.  There  are  many  in- 
stances where  there  is  a  presumption  of  right  conduct.  The 
books  say  that,  in  the  ordinary  transactions  of  life,  fairness 
and  honesty  will  be  presumed,  and  conveyances,  sales,  and 
contracts  generally  are  presumed  to  have  been  made  in 
good  faith,  until  the  contrary  appears.  A  public  officer 
is  presumed  to  do  his  duty.  There  are  many  such  cases; 
and  though,  in  some  cases,  it  may  be  proper  enough  to 
give  such  an  instruction,  yet  we  are  not  cited  to,  nor  do 
we  find,  cases  where  a  failure  to  so  instruct  the  jury  wouM 
be  error.    Perhaps,  in  some  of  the  cases  just  referred  to,  it 
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would  not  be  error  to  give  an  instruction  of  that  kind; 
but  the  question  is  whether  it  is  necessary  to  do  that^  and 
whether  its  refusal  is  reversible  error.  It  seems  to  us 
that  there  would  be  more  reason  for  giving  such  an  in- 
struction in  a  criminal  than  in  a  civil  case.  16  Cyc.  1081. 
But  we  have  shown  that  the  court  has  said  that,  in  a  crimin- 
al case,  it  is  not  always  necessar}\  It  appears  to  us  that  the 
sum  of  it  is  that  the  jury  should  be  told  that  the  defendant 
must  be  proven  guilty  in  a  criminal  case  beyond  a  reason- 
able doubt,  and  in  a  civil  case  by  a  preponderance  of  the 
evidence.  The  presumption  obtains  all  the  time,  whether 
a  party  is  on  trial  or  not,  in  every  action,  civil  or  criminal. 
1  Jones'  Blue  Book  of  Evidence,  Section  12  A  and  Section  13. 
We  see  no  reason  why  such  an  instruction  is  required  in  a 
civil  case,  unless  the  presumption  has  the  force  of  evidence. 
The  presumption  in  question  is  not  of  that  character,  even 
in  a  criminal  case.  State  v.  Linhoff,  121  Iowa  632.  We 
think  there  was  no  error  in  refusing  the  instruction  in 
question. 

3.  The  defendant's  requested  Instruction  No.  2  was 
refused,  and  error  is  assigned  because  thereof.  The  in- 
struction is  a  long  one,  covering  two  pages  of  the  abstract, 

and  too  long  to  set  out  in  full.    It  recites 

4.  BA8TABD8:  a    uumber    of    circumstances    proper    for 

m  f«  aUbi.         the  jury  to  consider.     We  think  it  is  not 

necessary  to  give  the  language,  but  so  much 
only  as  bears  upon  the  question  which  appellant  now  relies 
on,  and  argues  as  an  offered  instruction  on  alibi.  Some 
of  the  matters  referred  to  in  it  were  covered  by  the  in- 
structions given;  some  of  the  statements  are- more  or  less 
argumentative.  The  part  now  relied  upon  as  being  a  re- 
quest for  an  instruction  on  alibi  is  simply  one  of  numerous 
circumstances  enumerated,  and  is  to  the  effect  that  it  would 
be  proper  for  the  jury  to  consider  where  defendant  was, 
and  whether  he  was  at  plaintiff's  house.    As  to  this  feature. 
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we  shall  give  the  instruction  asi  asked,  or  the  substance  of 
it.  The  material  part  of  the  instruction  in  regard  to  the 
question  now  under  consideration  is  practically  as  follows : 

"The  jury  is  instructed  that,  ordinarily,  the  exact  time 
when  the  child  in  question  was  begotten,  in  proceedings 
of  this  character,  is  immaterial,  so  long  as  it  is  within  the 
period  of  gestation.  The  testimony  of  Lila  McKeever  refers 
to  but  one  time  when  it  is  claimed  by  her  that  she  had 
sexual  intercourse  with  this  defendant,  and  that  was  on 
the  29th  day  of  October,  1915,  at  the  home  of  her  brother. 
Lila  McKeever  claims  in  her  testimony  that  at  no  other 
lime  or.  place  did  she  ever  have  sexual  intercourse  with 
the  defendant.  The  defendant  denies  that  he  had  sexual 
intercourse  with  the  plaintiff  at  that  time,  or  any  other 
time.  In  determining  whether  the  defendant  is  the  father 
of  Lila  McKeever's  child,  ♦  ♦  ♦  you  should  consider  no 
other  time  or  place  save  and  except  in  the  home  of  her 
brother,  on  the  29th  day  of  October,  1915;  as  there  is  no 
evidence  on  either  side  that  the  said  Lila  McKeever  ever 
had  sexual  intercourse  with  him,  unless  it  occurred  on  the 
29th  day  of  October,  1915,  at  the  home  of  the  brother  of 
tiie  said  Lila  McKeever.  You  should  consider,  in  determin- 
ing what  the  truth  is  about  the  matter  of  associations,  his 
treatment  of  her  before  and  after  October  29th,  as  throwing 
light  on  whether  defendant  had  sexual  intercourse  with  her 
at  that  time  and  place,  and  where  the  defendant  was  on  that 
day,  whether  at  relator^s  home  or  elsewhere;  and  in  this  con- 
nection you  *  should  consider  the  interest,  if  any,  of  the 
witnesses  ♦  ♦  ♦  and  from  all  the  testimony  determine 
whether  or  not  defendant  did  have  sexual  intercourse  with 
plaintiff  on  that  date,"  etc. 

So  that  the  reference  in  this  instruction  to  his  where- 
abouts is  one  of  numerous  circumstances  referred  to  in 
the  instruction.  The  court  is  not  required  to  instruct  on 
every  phase  of  the  testimony.    We  think  the  request  for  this 
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insrtruction  does  not  amount  to  a  request  for  an  instruction 
on  alibi.  Counsel  concede  that  it  is  not  in  proper  form  to 
present  that  question,  but  say  that  the  principle  was  referred 
to,  and  that  the  court,  therefore,  should  have  given  one  on 
that  subject.  But  several  other  matters  were  therein  called 
to  the  attention  of  the  court,  just  as  much  as  the  question 
of  his  whereabouts,  and  we  think  it  would  have  been  well 
enough  for  the  court  to  have  referred  to  some  of  these; 
but  we  are  discussing  now  the  question  of  alibi,  and  whether 
defendant  did  really  request  an  instruction  on  alibi.  Had 
ordinary  instructions  been  given  by  the  court  as  to  alibi, 
defendant  would  be  in  a  position  to  complain,  and  say 
he  had  not  asked  an  instruction  on  alibi.  .  The  instruction 
offered  does  not  mention  alibi,  does  not  state  that  the  burden 
of  proof  is  on  the  defendant  (t^tate  v.  Fry,  67  Iowa  475, 
478),  and  does  not  advise  the  jury  to  scan  the  testimony 
'  introduced  by  defendant  to  establish  the  alibi  with  care 
and  caution,  as  it  is  recognized  under  the  law  as  a  defense 
easily  manufactured  (State  v,  Rowlmid,  T2  Iowa  327). 
It  is  our  experience  that  attorneys  defending  generally 
prefer  that  the  court  should  not  give  such  an  instruction, 
and  complain  if  it  is  given.  Of  course,  alibi  is  a  legitimate 
defense,  but  it  is  known  of  all  men  that,  as  to  the  time  of 
day,  witnesses  are  easily  mistaken.  But,  after  all,  appel- 
lant's argument  is  directed,  not  so  much  te  the  time  of  day, 
as  it  is  to  the  date  or  day  in  the  month.  The  argument  is 
that,  complainant  having  fixed  October  29th  as  the  date,  to 
permit  the  jury  to  return  a  verdict  of  guilty  on  any  other 
oc(*asion,  and  on  any  other  time  except  October  29th,  would 
be  to  permit  the  jury  to  return  a  verdict  that  had  no 
support  in  the  evidence,  and  would  permit  the  jury  to  find 
defendant  guilty  of  acts  of  sexual  intercourse  with  com- 
plainant at  times  when  there  is  no  evidence  that  defendant 
had  intercourse  with  her.  Appellant  cites  State  v.  Ryan, 
78  Minn.  218  (80  N.  W.  962).    In  that  case,  the  complain- 
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ant  positively  fixed  August  25th  as  the  date  of  the  inter- 
course, and  the  court  instructed  that,  unless  there  is  proof 
of  acts  of  sexual  intercourse  on  the  25th  of  August,  or 
about  that  date,  etc.  The  court  held  that,  under  the  pe- 
culiar circumstances  of  that  case,  this  was  error,  although 
recognizing  the  fact,  as  the  offered  instruction  in  this  case 
does,  that  the  precise  date  is  not  always  material,  provided 
it  is  within  the  period  of  gestation.  In  that  case,  the 
evidence  showed  that,  on  the  date  fixed,  and  for  two  days, 
she  had  been  menstruating,  and  that  this  condition  con- 
tinued for  about  two  days  afterwards.  The  evidence 
showed  that  a  woman  is  not  likely  to  become  pregnant  under 
such  conditions,  and  the  evidence  further  showed  that  the 
parties  were  together  on  other  occasions,  not  far  from 
August  25th.  We  think  the  cases  are  readily  distinguished. 
In  the  instant  case,  the  court  did  hot  instruct  as  to  October 
29th  or  "about  that  date;"  the  complainant  and  defendant 
were  not  together  on  other  occasions  near  October  29th; 
and  other  conditions  existed  there  which  are  not  found 
in  the  instant  case. 

State  V,  Creager,  supra,  is  also  cited,  as  sustaining 
a  similar  proposition.  The  offered  instruction  recites  that 
there  is  no  evidence  on  either  side  that  Miss  McKeever  ever 
had  sexual  intercourse  with  defendant,  unless  it  occurred 
on  the  29th  day  of  October,  at  the  home  of  her  brother. 
The  jury  knew  this  just  as  well  from  the  evidence  as  if  they 
had  been  again  told  by  the  instruction.  We  must  assume 
that  the  jury  has  common  sense,  and  we  ought  not  to 
assume  that  the  jury  will  disregard  the  testimony,  and  find 
Ihat  the  intercourse  took  place  at  some  other  date,  when 
thei-e  is  absolutely  no  evidence  that  it  did  occur  at  any 
other  time.  The  ]vtv\  must  have  understood  that,  before 
they  could  find  the  defendant  guilty,  they  must  find  he 
had  intercourse  with  complainant  at  the  time  and  on  the 
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occasion  testified  to  by  her.  Furthermore,  the  court  in- 
structed the  jury : 

^'5.  The  complainant  claims  that,  on  the  29th  day 
of  October,  1915,  the  defendant  came  to  her  home  in  Bear 
Grove  Township,  and  there  had  sexual  intercourse  with  her, 
and  that  she  became  pregnant  as  a  result  of  such  inter- 
course, and  was  delivered  of  a  child  on  July  26,  1916,  and 
she  claims  that  defendant  is  the  father  of  the  said  child. 
All  of  the  above  matters  are  denied  by  the  defendant.  The 
burden  of  proof  is  upon  the  State  to  establish,  by  the 
greater  weight  of  the  evidence  before  you,  that  the  defendant 
is  the  father  of  the  said  child ;  and,  if  this  fact  is  so  establish- 
ed by  the  evidence,  then  you  should  find  the  defendant 
guilty;  but,  unless  it  is  shown  that  he  is  the  father  of  said 
child,  by  the  greater  weight  of  the  evidence  before  you,  then 
you  should  find  defendant  not  guilty." 

The  court  further  instructed  the  jury  that  they  should 
consider  "each  and  every  other  fact  and  circumstance  in 
evidence  before  you  tending  to  throw  light"  on  the  ques- 
tion ;  "and,  taking  all  such  matters  into  consideration,  you 
should  weigh  the  testimony  of  each  witness,  in  the  light 
of  reason  and  common  experience,''  etc.  We  have  dis- 
cussed to  some  extent  the  evidence  on  this  point  in  a  prior 
division  of  the  opinion.  We  think  there  was  no  error  in 
refusing  to  give  the  instruction  in  question.  Evidence  as 
to  so-called  alibi  in  a  civil  case  is  evidentiary,  and  does  not 
apply  as  in  a  criminal  case. 

4.  It  is  thought  that  the  court  er^ed  in  giving  In- 
struction No.  3.  The  objection  is  that  it  assumes  facts 
essential  to  be  established  by  proof,  which  were  not  ad- 
mitted by  defendant  in  his  answer.  In  that 
5.  Trial:  instruction,  the   court  said,   in  substance, 

assumptloD  * 

,  of  fact.  that  it  was  conceded  or  established  by  the 

evidence  that  complainant  was  an  unmar- 
ried person,  a  resident  of  Cass  County,  and  that,  on  the 
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date  stated  by  complainant,  the  child  was  born.  It  is 
true  that  the  defendant  did  not  admit  these  things  in  his 
answer,  but  the  evidence  was  undisputed,  so  that  the  court 
was  warranted  in  so  stating. 

5.  Finally,  it  is  contended  by  appellant  that  the  judg- 
ment* is  excessive.  The  amount  fixed  by  the  court  was 
$2,250.     The  judgment  provided  that  defendant  pay  into 

court,  for  the  use  of  relator  in  the  main- 

6.  New  Trial:        teuaucc  and  support  of  the  child,  said  sum, 

verdict.  with  interest  thereon  from  the  date  of  the 

judgment.  No  cases  are  cited  by  appellant, 
and  there  is  no  definite  rule  as  to  the  amount.  Appellee 
cites  State  v.  Ginger,  SO  Iowa  574,  where  f  700  was  allowed. 
But  that  was  nearly  30  years  ago.  They  (tite,  also,  Luddon 
V,  Butters,  181  Iowa  94,  as  having  some  bearing.  If  any 
evidence  was  taken  by  the  court  as  to  the  amount,  it  is 
not  before  us.  It  does  not  appear  from  the  record  that 
the  amount  allowisd  is  more  than  suflScient  to  maintain 
the  child.  Probably  we  may  take  notice  of  conditions,  in 
a  general  way,  without  proof.  The  amount  does  seem  large ; 
and  yet  living  conditions  are  very  high  at  this  time.  The 
amount  fixed  would  amount  to  about  |2.00  a  week,  until 
the  plaintiff^s  son  will  probably  be  self-supporting.  That 
would  be  low,  under  present  conditions.  But  doubtless 
there  would  be  some  interest.  Under  all  the  circumstances, 
we  are  not  prepared  to  say  that  the  judgment  is  too  large. 
We  discover  no  prejudicial  error  in  the  case,  and  the  judg- 
ment is — Affirmed, 

Weaver,  C.  J.,  Ladd,  Evans,  and  Gaynor,  JJ.,  concur. 

Salinger,  J.  (dissenting).  I.  Defendant  did  not  ask 
for  a  directed  verdict,  and  seems  to  concede  there  was 
enough  evidence  to  warrant  submission  to  a  jury.  But 
he  urges  that  the  jury  exercised  its  proper  function  im- 
properly, by  returning  a  verdict  which  is  contrary  to  and 

VOL.   188   I  A.— 84 


i:j30  State  v.  Carey.  [188  Iowa 

not  suflScientl}'  sustained  by  the  evidence,  and,  therefore, 
is  the  result  of  passion  and  prejudice.  There  is  reason  to 
believe  the  majority  is  holding  that  such  a  complaint  can- 
not be  entertained,  unless  the  insufficiency  of  the  evidence 
amounts  to  such  absence  of  evidence  as  warrants  a  directed 
verdict.  This  is  a  misconception.  It  is  settled  that,  thojigh 
the  right  to  claim  a  directed  verdict  does  not  exist,  or  has 
been  lost,  yet  the  right  remains  to  insist,  on  motion  for 
new  trial,  that  the  evidence  does  not  sustain  the  verdict. 
'  Heiman  v.  Felder,  178  Iowa  740,  748 ;  Hcmson  v.  Hough, 
177  Iowa  03,  at  101.  Indeed,  if  the  rule  were  otherwise, 
some  statutes  would  have  no  room  to  operate.  The  legis- 
lature, well  knowing  that  no  motion  for  new  trial  was 
needed  to  test  the  propriety  of  overi-uling  a  motion  to  direct 
verdict,  yet  enacted  statutes  demanding  motion  for  new 
trial,  in  order  to  challenge  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  returned,  and  it  provided  an  appeal, 
where  such  a  motion  was  overruled.  This  must  mean  that, 
though  there  was  enough  evidence  to  warrant  a  submission, 
there  might  be  appellate  review  on  whether,  though  there 
was  not  literally  an  absence  of  evidence,  it  was,  neverthe- 
less, so  weak  and  contradictory  as  to  indicate  that  the 
verdict  rests  on  an  unsound  basis — on  an  improper  weigh- 
ing of  evidence.  •  The  defendant  may,  in  anticipation  that 
the  evidence  will  be  fairly  dealt  with,  say,  in  effect,  that  there 
is  enough  evidence  to  send  the  case  to  the  jury,  and  yet 
complain  when  the  event  shows  it  was  not  so  dealt  with. 
If  it  transpire  that  the  verdict  rests  on  nothing  but  eva- 
sive, unreasonable,  and  unnatural  testimony  of  the  party 
having  the  burden,  the  appellate  court  should  interfere 
though  it  may  not  be  said  there  is  a  literal  absence  of 
evidence.  Such  unnatural  testimony  is  not  aided  because 
the  defendant  denies,  and  his  denial  does  not  make  the 
"conflict"  which  prevents  our  interference.  And  this  case 
should  be  niled  by  decisions  such  as  Chicago  Cotta{je  Organ 
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Co.  V,  Caldwell,  94  Iowa  584;  Eastmun  t\  Miller,  113  Iowa 
404;  and  Williams  v.  Budgett,  186  Iowa  196.  In  the  last- 
named  case,  there  was  no  motion  for  a  directed  verdict. 
The  sole  complaint  was  that  the  verdict  should  not  stand, 
because  it  rested  on  the  testimony  of  the  plaintiff  in  what 
was  a  suit  for  debauehment,  and  that  her  testimony  was 
unnatural  and  self -contradicting.  The  appellee  argued 
against  the  claim  that  the  plaintiff  had  told  ^'a  discon- 
nected and  self-contradictory  story,"  by  saying  that  her 
testimony  "was  sufficiently  well  connected  and  uncontra- 
dicted as  to  convince  twelve  fair-minded  and  unprejudiced 
men  that  she-  was  telling  the  truth  in  the  matter,  which 
shows  conclusively  that  the  verdict  was  supported  by  suffi- 
cient evidence  to  warrant  the  finding."  We  said  that  this 
amounted  to  an  assertion  "that,  when  a  complaint  is  made 
on  appeal  that  the  evidence  is  of  such  a  nature  as  that  the 
verdict  is  unwarranted,  a  sufficient  answer  to  such  an  attack 
upon  the  verdict  is  made  by  the  fact  that  the  verdict  was 
rendered;  that  this  position  quite  eliminates  all  appellate 
consideration  of  the  assignment  that  a  verdict  lacks  suffi- 
cient  support ;"  that,  under  it,  "the  existence  of  the  verdict 
would  preclude  inquiry  into  whether  it  should  exist,  and 
that  appellee,  in  effect,  urges  that  appellate  review  of  a 
verdict  must  be  the  declaration  that  whatever  is  is  right:" 
and  we  concluded  by  saying  that  we  thought,  on  the  au- 
thority of  Miller  v,  Paulson,  185  Iowa  218,  that  review 
should  go  beyond  that. 

As  it  seems  to  me,  then,  the  thing  to  be  decided  here 
is  not  whether  the  relator  had  no  evidence,  but  whether  her 
testimony  is  so  unnatural,  contradictory,  and  unreasonable 
as  that  the  jury  acted  from  passion  and  prejudice  in  finding 
for  her. 

II.  Relator  and  her  brother  stayed  at  the  home  of 
defendant  for  parts  of  four  weeks.  At  this  time,  Mrs.  Carey 
wa»  not  at  home,  except  over   Sunday.     Relator  stayed 
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nights,  and,  while  she  says  she  does  not  know,  she  concedes 
that  she  and  defendant  may  have,  been  on  the  place  alone. 
To  a  certainty,  the  two  were  once  alone  in  an  attic.  If 
she  be  believed,  during  all  these  times,  defendant  acted 
like  a  father,  and  there  was  not  as  much  as  an  improper 
suggestion.  If  she  be  believed,  defendant,  not  an  impulsive 
youth,  but  a  man  who  had  accumulated  substantial  property, 
and  was  60  years  old,  made  no  use  whatever  of  all  these 
opportunities^  and,  instead,  selected  broad  daylight,  and 
a  time  when  his  absence  from  home  would  be  noticed,  to  go, 
without  preamangement,  to  the  house  of  relator.  Her 
house  was  in  plain  view  from  his  home.  It  stood  on  the 
higher  ground,  and  men  who  entered  it  could  be  identified 
by  persons  in  the  home  of  defendant.  According  to  her 
story,  defendant  entered  a  room  the  door  of  which  was  open, 
and  into  which  room  anyone  could  look.  She  says  that,  at 
all  times  theretofore,  he  had  never  acted  abnormally,  treated 
her  with  every  respect,  had  been  more  like  a  father  to  her 
than  anything  else;  that  she  had  thought  of  him  more  as 
a  father  than  anything  else ;  had  never  thought  him  anything 
else  than  Mrs.  Carey's  husband;  and  that  she  had  never 
done  anything  to  encourage  him  to  offend  her.  After  hav- 
ing wasted  better  opportunities,  and  refrained  from  much 
more  natural  approach,  it  is  remarkable  how,  under  these 
conditions,  defendant  had  the  temerity  to  select  such  a 
time  and  place  as  he  did,  and  to  assume  what  the  event 
proved  to  be  a  correct  assumption :  to  wit,  that  she  would 
submit  without  word  or  struggle.  It  would  seem  that  no 
one  but  a  maniac  would  have  taken  the  risks  he  did,  if 
relator  correctly  states  the  antecedent  history  of  the  re- 
lations.  It  is  even  more  unnatural  and  remarkable  that, 
with  such  past  relations,  a  woman  36  years  old,  and  assert- 
ing virginity  and  devout  adherence  to  church,  should  have 
failed  to  utter  even  a  single  word  of  astonishment  or  pro- 
test, while  defendant,  without  a  word,  entered  upon  and 
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accomplished  his  purpose  with  the  utmost  promptness.  I  am 
not  overlooking  tjiat  neither  chastity  nor  resistance  are  es- 
sential here.  I  am  merely  pointing  out  that  such  an  un- 
reasonable and  unnatural  story  works  an  impeachment  of 
any  who  utters  it.  It  is  not  overlooked  relator  testifies  that 
defendant  said,  "Bill,  don't  fight  me  so."  Unfortunately, 
she  testifies  fully  to  everything  that  occurred,  and  nothing 
is  indicated  from  which  defendant  could  infer  that  he  was 
being  fought,  or  that  should  induce  him  to  ask  that  the 
fighting  cease.  This,  like  her  evasiveness,  goes  to  credibility. 
But,  after  all,  it  is  the  credibility  of  the  interested  com- 
plainant, who  speaks  without  corroboration.  As  to  her, 
credibility  is  somewhat  less  for  a  jury  than  is  that  of  an 
ordinary  witness.  And  there  is  involved  the  rule  that, 
while  one  is  not  defeated  because  his  witnesses  differ,  he 
is  defeated  if  admissions  made  by  him  as  a  witness  con- 
tradict what  he  says  in  his  own  favor. 

2-a 
And  relator  is  evasive,  and  strongly  indicates 
animus.  She  says  that,  while  she  was  not  actually  ordered 
off  the  place,  the  pleasant  social  relations  theretofore  ex- 
isting with  the  Careys  came  to  an  end,  a  few  months  before 
the  alleged  conduct  of  defendant;  that  she  realized  Mrs. 
Carey  didn't  want  her ;  that  the  custom  of  calling  her  later 
to  help  wash  ended;  that  exchange  of  work  between  defend- 
ant and  the  brother  of  relator  ended.  She  says  Mrs.  Carey 
never  told  her  why  this  all  occurred.  It  is,  however,  un- 
disputed that  Mrs.  Carey  did  tell  her  not  to  come  back 
any  more,  and  it  was  drawn  from  relator  that  she  well 
understood  what  the  trouble  between  her  and  Mrs.  Carev 
was.  One  trouble  was  an  accusation  by  Mrs.  Carey  that 
relator  was  coming  to  the  place  to  see  "their  men,"  not 
including  her  husband.  Relator  finally  says  that  it  was 
about  from  this  time  on  that  the  friendly  relations  began 
to  wane.    Later,  she  added  that,  after  she  had  told  Mrs. 
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Carey-  that  this  accusation  was  a  lie,  the  latter  was  just 
as  good  to  her  as  she  had  been  before ;  and  she  persists  that 
she  does  not  know  why  she  was  not  called  to  help  wash 
afterwards,  and  in  saying  that  "why  she  did  this,  I  never 
knew  her  reason  for  it."  Perhaps  she  might  have  guessed 
at  the  reason,  in  the  light  of  her  further  testimony  that 
there  was  diflScultv  between  her  antl  Mrs.  Carev,  because 
The  latter  accused  lier  find  the  defendant  of  having  gone  up 
into  the  attic. 

2h 
There  are  other  things  that  add  to  the  unreasonable- 
ness of  it  all.  She  was  a  virgin,  36  years  old,  and  defendant 
a  man  of  60.  There  was  but  the  single  act ;  yet  pregnancy 
resulted.  Defendant  made  no  request  that  relator  keep 
silent.  But  she  said  nothing,  when  her  brother  came  home. 
The  act  occurred  on  October  29th.  She  discovered  her  con- 
dition about  two  weeks  later.  She  made  no  complaint  until 
about  four  months  later.  She  then  advised  defendant,  and 
coupled  it  with  an  inquiry,  "Mr.  Carey,  do  you  think  there 
is  anyone  else?"  She  did  not  inform  her  brother  for  two 
months  after  she  had  spoken  to  defendant. 

2-c 

Relator  was  not  obliged  to  clliim  that  no  other  man 
could  be  the  father  of  her  child,  and  it  mav  be  conceded 
that  it  is  almost  impossible  to  prove  such  an  alibi.  But, 
since  she  chose  to  testify  that  she  was  exposed  to  no  other 
man,  it  is  permissible  to  consider  that  she  says  she  rode 
in  an  automobile  with  a  man  "in  the  fall  of  1915."  Also 
that,  when  she  advised  defendant  of  her  condition,  she 
said,  '^Mr.  Carey,  do  you  think  there  is  anyone  else?"  All 
this  leaves  matters  as  they  were.  There  is  no  corroboration 
bj^  a  showing  that  it  was  impossible  for  another  to  be  guilty. 
The  attempt  thus  to  corroborate  relator  consists  of  her 
uncorroborated  and  disproven  exclusion  of  others.    It  still 
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remains  true  that  nothing  but  the  word  of  relator  singles 
out  the  defendant. 

2d 

Williams  v.  Bndgett,  186  Iowa  196,  affords  full  support 
for  setting  this  verdict  aside.  So  does  State  v.  Wangler,  151 
Towa  555,  563.  It  is  true  it  holds  that  the  evidence  in  it 
was  not  so  absurd,  self-contradictory,  and  did  not  relate 
mattere  so  physically  impossible,  as  to  enable  the  court 
to  set  the  verdict  aside  for  those  reasons.  But  an  ex- 
amination of  ^what  is  stressed  in  that  case,  including  the 
corroboration  of  the  complainant,  makes  plain  that  the 
suflSciency  of  the  evidence  can  be  reviewed  on  appeal,  and 
that  the  verdict  would  have  been  set  aside,  had  there  been 
such  a  state  of  the  evidence  as  is  disclosed  in  this  record. 

There  are  but  two  methods  bv  which  an  affirmance 
can  be  effected.  The  judge  may  force  himself  to  believe, 
as  a  judge,  what  his  reasoning  as  a  man  scouts.  I  regret 
to  say  that  two  members  of  the  court  seem  to  have  done 
that  in  the  Wangler  case.  If  it  is  a  fair  question  whether 
the  evidence  is  incredible,  the  appellate  judge  should  yield 
to  the  jury.  And  that  is  so  even  if  his  finding,  were  he 
a  juror,  would  not  be  what  the  jury  found.  But  I  know  of 
no  obligation  to  sustain  a  verdict  when  I  am  abidingly 
satisfied  (as  I  am  here)  that  it  has  no  support  that  I  am 
able  to  credit.  If,  in  order  to  uphold  a  verdict,  the  court 
must  sustain  a  finding  that  white  is  black,  there  is  no  oc- 
casion to  retain  the  statutes  which  permit  review  of  a 
verdict.  The  remaining  method  of  sustaining  this  verdict 
is  to  indulge  in  the  inherent  self-contradiction  of  believing 
appellee  because  one  does  not  believe  her.  In  other  words, 
the  only  way  of  enabling  one  to  believe  that  relator  ought 
to  have  a  verdict  is  by  believing  that,  if  she  had  told  the 
truth,  instead  of  not  telling  it,  her  storj'  would  have  been 
a  more  reasonable  one.  If  she  had  said  there  had  been  fre- 
quent  solicitation    and    indulgence,    the  story   told   as  to 
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what  happened  on  the  day  in  question  might  become  credi- 
ble. Many  changes  that  could  be  suggested  would  have 
the  same  effect.  But  it  is  a  remarkable  twist  in  judicial 
reasoning  that  one  may  keep  a  verdict  because  he  has  not 
spoken  the  truth.  In  State  v.  Rya/n,  78  Minn.  218  (80  N. 
W.  962),  a  bastardy  prosecution,  the  court,  in  setting  aside 
the  verdict,  said : 

"If  hey  statement  as  to  the  occurrence  was  disbelieved 
and  rejected  by  the  jury,  there  was  an  entire  absence  of 
evidence  to  support  the  verdict.^' 

That  is  what  should  be  said  here.  If  a  more  credible 
story  could  truthfully  have  been  told,  and  the  incredible 
one  is  not  truthful,  there  is  no  room  for  supporting  the 
verdict  on  what  it  is  imagined  the  truth  would  be.  The 
only  permissible  result  of  finding  that  the  complainant 
testified  falsely  is  to  eliminate  her  testimony;  and  it  is 
uncorroborated.  Its  incredibility  should  not  be  made  the 
means  of  supporting  her  recovery,  by  imagining  a  credible 
story  for  her.  The  belief  that  she  has  testified  to  what  is 
untrue,  because  improbable  and  unreasonable,  should  have 
no  effect,  except  to  expunge  her  testimony. 

III.  Defendant  attempted  to  show  that  he  was  at 
home  at  the  time  when  relator  charges  him  with  having 
been  at  her  house.  His  witnesses  on  that  point  include 
Miss  Thompson  and  Blake,  then  the  postmaster  of  Atlantic, 
both  unimx)eached,  and  absolutely  disinterested.  Indeed, 
the  majority  does  not  raise  the  issue  of  credibility  in  this 
connection.  It  avoids  this  line  of  testimony  with  the  state- 
ment that  if,  through  honest  mistake,  -the  witnesses  on 
both  sides  erred  by  as  little  as  a  quarter  or  a  half  hour, 
earlier  or  later,  the  testimony  on  the  so-called  alibi  would  be 
ineffective.  It  is  one  weakness  of  this  class  of  testimony 
that  honest  witnesses  may  put  the  right  picture  into  a 
wrong  frame;  that  they  may  tinithfuUy  testify  as  to  the 
doings  and  whereabouts  of  a  defendant,  but,  through  mis- 
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take,  be  speaking  of  a  date  other  than  the  one  in  inquiry. 
That  weakness  is  eliminated  here.  The  alleged  act  occurred 
on  the  day  which  succeeded  the  McFarland  sale,  and  on 
which  Kirk  employed  the  brother  of  relator,  and  also  the 
son  of  defendant,  to  haul  tile  to  Atlantic.  The  day  was 
the  only  day  on  which  Blake  and  Elliott  were  ever  on  de- 
fendant's farm  together.  So  there  is  no  question  that  what- 
ever is  spoken  to  did  occur  on  the  day  designated  by  relator 
in  her  complaint.  Nor  is  it  possible  to  dispose  of  this  issue 
by  the  statement  that  an  honest  misjudgment  of  time,  by 
so  much  as  a  quarter  or  half  of  an  hour,  destroys  this  de- 
fense. It  cannot  be  disregarded,  without  a  holding  that 
the  wife  of  defendant  and  Miss  Thompson,  the  latter  wholly 
disinterested,  committed  perjury.  These  witnesses  unite  in 
saying  that,  during  the  whole  forenoon,  defendant  was 
peeling  poles,  in  unobstructed  view  of  the  house,  where  he 
was  in  plain  sight  from  the  house  in  which  these  witnesses 
were.  True,  they  did  not  say  that  they  had  their  eyes  on 
him  all  of  the  time.  But  they  do  say  that  they  did  not  miss 
him  on  that  forenoon.  The  majority  concludes  that  this 
testimony  is  of  no  value,  because  "there  was  no  particular 
reason  for  defendant's  wife  and  Miss  Thompson  to  watch 
defendant  all  forenoon.  They  were  engaged  about  their 
household  duties."  All  that  is  true.  But  it  does  not  change 
testimony  that  this  man  was  at  work  in  plain  sight;  that 
he  was  observed,  from  time  to  time ;  that  Miss  Thompson  saw 
him,  as  he  went  back  and  forth ;  and  that  he  was  not  missed, 
all  of  that  forenoon.  Mistake  will  not  suffice  here.  This 
testimony  is  either  true  or  willfully  false.  It  is  not  a 
question  of  a  quarter  or  half  an  hour.  True,  the  majority 
speeds  the  incident  up  by  assuming  that  defendant  may 
have  traveled  on  horseback.  The  testimony  of  relator  is 
that  he  came  on  foot,  and  went  away  towards  his  home  by 
a  roundabout  route.  It  is  utterly  impossible  that  he  can 
have  left  his  home  on  foot,  remained  in  the  house  of  relator 
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25 -or  30  minuteB,  that  she  says  were  used'  up,  and  have 
returned  home  without  having  been  away  from  home  at 
least  a  full  hour.  So  the  majority  finally  concludes  that 
these  two  women,  who  saw  defendant  at  work,  peeling  poles, 
were  so  engrossed  in  their  housework  that  they  are  honestly 
mistaken,  when  they  testify  that  they  did  not  miss  him 
during  all  the  forenoon ;  tliat  he  could  not  have  been  away 
for  an  hour  or  more  without  their  knowledge.  I  cannot 
avoid  believing  that,  unless  both  these  women  are  perjured, 
defendant  was  not  away  long  enough  to  do  that  with  which 
he  is  charged. 

3-a 

On  the  question  of  what  time  in  the  day  it  was  when 
Blake  and  Elliott  came  upon  defendant's  farm,  there  is 
more  room  for  the  attitude  of  the  inajority  than  there  is 
as  to  the  testimony  that  defendant  was  not  missed  at  all 
during  that  forenoon.  On  this  point,  I  would  agree  with  the 
majority,  if  the  relator,  on  one  hand,  and  the  witnesses  for 
the  defense,  on  the  other,  merely  undertook,  at  the  time 
of  the  trial,  to  say,  without  more,  that  certain  things  oc- 
curred at  a  particular  hour  of  the  day.  But  none  of  them 
confine  themselves  to  such  an  arbitrary  statement.  They 
all  narrate  circumstances  that,  of  themselves,  tend  to  show 
time.  And,  allowing  for  all  reasonable  variances,  I  still 
think  it  plain  that,  if  the  relator  is  to  be  believed,  Blake 
and  Elliott  saw  defendant  at  his  home  at  just  about  the 
time  when  relator  declares  he  first  entered  her  home.  I 
will  not  enlarge  beyond  this  statement  at  this  time,  be- 
cause the  details  must  be  gone  into  in  another  connection. 

IV.  Now,  as  to  the  instructions:  The  relator  begins 
with  the  statement  that  her  brother  left  home  that  morn- 
ing around  8  o'clock.  She  had  her  housework  done,  and 
sat  down  to  her  sewing  machine  about  half  past  9.  It  is 
her  opinion  that,  when  defendant  came  in,  she  had  been 
at  the  machine  about  half  or  three  quarters  of  an  hour. 
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Upon  these  antecedent  things,  she  gives  it  as  her  best  judg- 
ment that  defendant  came  in  at  a  quarter  past  10.  She 
says  he  remained  from  25  to  30  minutes,  and  it  may  fairly 
be  said  he  had  occasion  to  be  present  at  leaat  that  long.  He 
walked  away  through  a  field,  not  in  the  direct  route  to 
his  home.  Relator  says  that  this  was  about  a  quarter  to 
11.  To  be  sure,  she  has  such  qualifying  words  as  that  she 
imagines  that,  when  he  arrived,  it  was  somewhere  between 
10  and  half  past  10 ;  that  she  can't  say  exactly,  but  thinks 
he  left  at  about  a  quarter  to  11, — at  any  rate,  between 
half  past  10  and  11  somewhere.  On  the  other  side,  we  have 
the  time  at  which  defendant's  son  started  to  Atlantic  to 
haul  tile,  the  speed  at  which  he  drove,  and  the  distance  out 
at  which  he  met  Blake  and  Elliott.  We  have  the  means  of 
locomotion  i^sed  by  Blake  and  Elliott,  and  the  distance 
between  the  meeting  place  in  the  road  and  the  home  of 
defendant.  Blake  and  Elliott  and  Miss  Thompson  and  de- 
fendant and  his  wife  all  unite  in  »aying  that  Blake  and 
Elliott  arrived  around  10,  a  very  few  minutes  thereafter; 
that  positively  it  was  not  as  late  as  10 :30 ;  and,  when  they 
arrived,  they  found  defendant  peeling  poles.  We  have  tes- 
timony that  they  remained  some  2  hours;  that  an  early 
dinner  was  ordered  for  them;  and  that  they  left  a  few 
minutes  after  12.  The  direct  testimony,  based  on  the  cir- 
cumstantial evidence,  makes  it  fairly  plain  that,  though 
relator  does  not  fix  time  exactly,  defendant  could  not,  on 
her  evidence,  have  left  in  time  to  be  home  before  11  o'clock. 
And  it  is  as  plain  that  by  no  possibility  did  Blake  and 
Elliott  arrive  later  than  10 :30. 

A  refused  offered  instruction  asked  the  court  to  charge, 
among  other  things,  that,  upon  whether  the  act  occurred  at 
the  time  charged,  the  jury  should,  so  far  as  it  was  shown  by 
the  evidence,  take  into  consideration  "where  the  defendant 
was  on  that  day;  whether  he  was  in  the  home  of  the  brother 
of  relator,  on  the  morning  of  October  29,  1915,  or  whether 
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he  was  elsewhere."  There  was  the  aforesaid  evidence  bear- 
ing on  that  question.  Grant  that  this  testimony  may  rest 
on  an  honest  mistake,  and  that,  therefore,  it  is  not  so  strong 
as  to  warrant  interference  with  the  verdict.  Grant  that 
the  jury  might  rightly  have  found  the  witnesses  were  mis- 
taken, and  that  an  alibi  had  not  been  established.  But  who 
will  contend  that  the  evidence  I  have  set  out  was  such  as 
to  compel  the  jury  to  disregard  it?  And  yet  the  rrfusal  of 
the  instruction  was,  in  eflPect,  a  ruling  that  the  jury  had  no 
right  to  find,  on  this  evidence,  that  plaintiff  was  not  at 
the  house  of  relator  at  the  time  she  claims  he  was.  How 
does  the  majority  defend  this  refusal?  The  opinion  con- 
cedes it  would  have  been  well  enough  to  have  made  reference 
in  the  charge  to  some  of  the  circumstances  covered  by  the 
offered  instruction,  and  adds  that  the  request  as  to  how 
the  whereabouts  of  the  defendant  should  be  dealt  with 
was  but  one  of  several  circumstances  referred  to  in  the 
offered  instruction,  and  the  court  was  not  required  to  in- 
struct on  every  phase  of  the  testimony.  In  the  absence  of 
an  offer,  failure  to  instruct  may  ordinarily  not  be  com- 
plained of.  It  does  not  matter  what  is  not  charged  upon,  so 
long  as  the  instruction  given  does  not  err  in  what  is  said. 
But  the  very  office  of  an  offered  instruction  is  to  improve 
upon  an  abstractly  connect  instruction  given,  by  making  it 
more  full  and  more  pointed.  Therefoi-e,  the  abstract  fact 
that  the  court  is  not  bound  to  refer  to  all  that  the  evi- 
dence discloses  is  no  answer  to  a  failure  to  present  a  theory 
distinctly  disclosed  by  the  evidence  upon  which  an  instruc- 
tion is  asked. 

The  next  avoidance  argument  is  that  the  instruction 

» 

did  not  use  the  word  "alibi;"  that  the  offer  included  no 
statement  that  defendant  had  the  burden,  and  did  not  have 
the  usual  cautionary  instruction,  given  where  alibi  is  sub- 
mitted; and  that  it  is  the  experience  of  the  majority  that 
attorneys,  as  a  rule,  prefer  that  an  alibi  instniction,  carry- 
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ing,  as  it  does,  the  usual  disparagement,  should  not  be  given. 
The  attorneys  in  this  case  evidently  did  not  prefer  that 
such  an  instruction  should  not  be  given ;  for  they  asked  it. 
It  follows  they  could  not  have  complained  if  it  had  been 
given.  True,  the  offer  did  not  say  anything  as  to  burden 
of  proof,  nor  in  disparagement  of  the  defense  of  alibi.  But, 
if  it  be  assumed,  for  present  purposes,  that  the  issue  of 
alibi,  in  strictness,  was  tendered,  still  the  request  that  said 
testimony  be  considered  was  a  proper  one,  and  it  was  open 
to  the  court  to  safeguard  the  giving  of  it  by  adding  the 
rule  as  to  the  burden  of  proof,  and  the  usual  disparage- 
ment  of  the  defense.  It  was,  at  worst,  a  case  for  giving, 
with  proper  modifi<!ation. 

The  final  avoidance  is  that  the  field  of  the  offer  was 
sufficiently  covered  because  the  court  did  instruct  the  jury 
to  consider  each  and  every  fact  and  circumstance  in  evi- 
dence which  tended  to  throw  light  on  the  ultimate  question, 
and  that,  after  taking  all  such  matters  into  consideration,  it 
should  weigh  the  testimony  of  each  of  the  witnesses^  in  the 
light  of  reason  and  common  experience.  If  that  suffice 
when  a  definite  instruction  is  asked,  all  law  on  appellate 
review  of  instructions  is  put  into  utter  confusion,  Pol- 
lowing  it  to  its  logical  end,  the  holding  of  the  majority 
comes  to  this:  Appellant  may  not  complain  of  an  iiistruc- 
tion  given,  merely  because  it  is  not  full  enough  or  not 
specific  and  clear  enough,  unless  he  has  attempted  to  get 
a  more  complete  and  clearer  instruction  by  means  of  an 
offer.  But  if  he  does  make  such  offer,  he  can  have  no  re- 
view, because  the  instruction  given  is  correct  a«  far  as  it 
goes.  If  he  makes  no  offer,  he  may  not  complain  that  the 
charge,  though  abstractly  correct,  is  not  sufficiently  specific. 
If  he  does  make  the  offer,  he  cannot  complain  of  its  refusal, 
because  the  instruction,  in  a  general  way,  and  in  a  general 
way  only,  covers  what  he  has  iu*ked  to  be  made  more  specific; 
Paucity  and  generality  may  not  be  complained  of,  in  the 
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absence  of  an  offer.  If  the  appellant  does  not  ask  that  the 
broad  charge  be  made  definite,  certain,  and  easily  applied, 
he  can  have  no  relief  on  appeal.  But  if  he  does  offer  an 
instruction  because  there  is  that  objectionable  generality, 
he  will  be  denied  relief,  because  such  general  instruction 
toas  given.  I  am  unable  to  find  any  theory  upon  which  the 
trial  court  was  justified  in  refusing  to  let  the  jury  pass 
upon. the  weight  of  the  aforesaid  testimony. 

V.  A  related  question .  arises  on  the  same  refusal  to 
instruct.  The  offered  instruction  did  not  ask  a  submission 
of  alibi,  in  its  usual  sense.  It  was  not  the  theory  of  de- 
fendant that  his  evidence,  if  believed,  demonstrated  that 
he  never  was  where  he  might  have  had  intercourse  with  re- 
lator. This  is  perhaps  another  reason  why  it  is  not  ma- 
terial that  the  offer  omitted  burden  of  proof  and  disparage- 
ment. The  theory  which  he  desired  submitted  was  that, 
no  matter  what  else  it  found,  the  jury  could  not  convict 
unless  it  found  paternity  was  created  by  commerce  had  on 
October  29,  1915.  He  asked  consideration  of  said  testi- 
mony, not  on  whether  he  was  the  father,  but  on  whether 
the  child  was  begotten  on  that  very  day.  In  effect,  he  pre- 
sented  that,  if  the  jury  refused  to  believe  the  testimony  of 
relator  that  the  act  occurred  on  that  day,  no  evidence  of 
guilt  was  left,  and  he  desired  that  said  testimony  should  be 
considered,  in  determining  whether  the  act  did  or  did  not 
take  place  on  October  29th.  According  to  State  v.  Ryan, 
78  Minn.  218  (80  N.  W.  962),  this  is  a  sound  theory.  In 
setting  aside  a  conviction  in  a  bastardy  case,  the  court 
said: 

"If  her  statement  as  to  the  occurrence  was  disbelieved 
and  rejected  by  the  jurj%  there  was  an  entire  absence  of 
evidence  to  support  the  verdict." 

If  defendant  was  entitled  to  such  a  limitation  on  the 
field  of  inquiry,  the  instructions  given  do  not  have  a  hint 
of  it.    They  advise  the  jury  that  the  complaint  charges  the 


I 
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act  occurred  on  October  29,  1915,  and  further  charges  that 
a  child  was  bom  after  the  period  of  gestation.  Then  follows 
a  statement  that  the  defendant  denies  connectioii  on  that 
date,  or  any  other.  The  jury  is  next  told  that  the  only 
question  for  its  determination  from  the  evidence  is  "whether 
the  defendant  is  the  father  of  the  child."  The  court  con- 
tinues that  the  State  has  the  burden  to  establish  that  the 
defendant  is  the  father  of  the  child,  and,  if  that  fact  is 
shown  by  a  preponderance,  he  must  be  found  guilty.  The 
range  of  the  inquiry  is  once  more  limited  by  the  eighth 
instruction,  which  tells  the  jury  that  the  only  thing  it  is 
called  upon  to  determine  "is  whether  or  not  the  defendant 
is  the  father  of  this  child ;''  and,  that  being  found  from  the 
evidence,  there  is  an  end,  because  all  orders  as  to  proper 
supi)ort  are  for  the  court.  The  child  was  born  on  July  26, 
1916.  Of  course,  the  jury  could,  in  reason,  find  that  it  may 
have  been^  begotten  two  or  three  days  before  October  29, 
1915,  or  two  or  three  days  after  that  date.  The  court  not 
only  failed  to  instruct  that  a  conviction  could  rest  upon 
nothing  except  a  begetting  on  October  29th,  but  charged 
expressly  that  paternity  was  the  only  question,  and  thereby, 
by  the  clearest  implication,  that  the  fatherhood  was  all,  and 
the  time  of  begetting  nonessential.  The  complaint  and 
the  evidence  in  support  of  it  made  October  29th  vital.  Yet 
the  court,  in  the  face  of  a  request  to  limit  the  inquiry  to 
that  date,  sanctioned  it  to  be  made  without  reference  to 
that  date.  In  State  v.  Ryan,  78  Minn.  218  (80  N.  W.  962), 
the  defendant  offered  a  similar  instruction.  It  was  not  re- 
fused. All  that  was  done  was  to  modify  it,  by  qualifying 
the  date  fixed  in  the  offer  with  the  words  "on  or  about." 
There,  as  here,  the  complaint  and  the  evidence  settled  upon 
the  one  day  fixed  in  the  offered  instruction.  The  verdict 
was  set  aside.  The  court,  in  so  doing,  expressly  recognized 
that,  ordinarily,  it  suffices  that  connection  within  the  period 
of  gestation  be  shown.    But  it  differentiates  cases  like  the 
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one  before  us,  because  to  permit  such  range  in  them  would 
be  to  permit  a  verdict  unsupported  by  either  plea  or  proof. 
The  justification  by  the  majority  is,  in  effect,  that  no 
date  except  October  29th  is  as  much  as  refeiTed  to  in  either 
the  complaint  or  in  the  evidence;  that  there  was  no  pre- 
tenise  or- claim  that  the  connection  took  place  on  any  other 
date;  and  that,  since  one  must  attribute  the  possession 
of  some  common  sense  to  jurors,  the  jury  knew,  without 
any  instruction,  that  it  could  not  find  the  defendant  guilty 
unless  it  found  the  act  occurred  on  said  date.  Of  course, 
if  the  fact  that  jurors  are  credited  with  common  sense 
sustains  the  ailment  founded  upon  that  assumption,  there 
is  really  little  need  to  have  a  jury  instructed  at  all.  It  is 
never  impossible  that  jurors  will  arrive  at  the  right  con- 
clusion to  be  drawn  from  the  plea  and  proof.  But  yet  it 
is  customary  to  instruct  them,  nevertheless,  and,  indeed, 
the  statute  seems  to  contemplate  that  there  must  be  in- 
structions. If  there  had  been  literally  no  instruction  on 
the  subject,  the  verdict  would  be  in  better  case.  But  there 
was  not  only  a  failure  to  tell  the  jury  that  it  must  limit  its 
consideration  to  one  day,  but  there  were  statements  from 
which  any  reasonable  mind  could  infer  that,  if  it  found 
defendant  was  the  father,  that  was  sufficient,  even  though 
he  failed  to  believe  that  the  connection  was  had  on  October 
29th.  Therefore,  I  find  it  difficult  to  agree  with  the  state- 
ment of  the  majority  that  "the  jury  must  have  understood 
that,  before  they  could*  find  guilt,  they  must  find  he  had 
intercourse  with  complainant  at  the  time  and  on  the  occa- 
sion testified  to  by  her."  This  very  argument  or  assertion  is 
fully  discussed  in  the  Rt/an  case,  supra.  There,  as  said, 
ihe  trial  court  did  give  the  instruction  offered,  but  modified 
it  by  prefixing  to  the  time  stated  in  the  offered  instruction 
the  words  "on  or  about."  It  thus  left  the  jury  at  liberty  to 
find  whether  the  act  occurred  on  or  about  the  time  fixed, 
and  the  court  said : 
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"It  is  true  that  the  inquiry  in  this  class  of  cases  is 
as  to  the  paternity  of  the  child,  and  not  as  to  the  exact 
day  on  which  it  was  generated ;  but  it  is  essential  to  allege 
a  date  in  the  complaint,  and  to  substantiate  the  allegation 
at  the  trial.  The  exact  dav  on  which  the  child  was  be 
gotten  is  immaterial,  except  as  it  bears  upon  the  principal 
question,  which  is,  whether  or  not  the  accused  is  the  father 
of  the  bastard.  And  the  court  below  could  have  safely 
charged  the  jury  in  this  action  that,  while  the  exact  date 
of  the  intercourse  between  these  parties  was  not  material, 
the  occasion  was,  because  of  the  peculiar  circumstances 
testified  to  by  the  complainant.  But  this  is  not  what  the 
court  charged,  nor  was  the  charge  equivalent  to  this.  It 
gave  the  jury  an  opportunity  wholly  to  reject  the  testi- 
mony of  the  plaintiff  as  to  what  transpired  on  the  evening 
of  August  25th,  and  at  the  same  time  to  conclude  that  the 
child  was  begotten  on  some  other  occasion,  about  that  day. 
*  *  ♦  Under  the  charge  as  given,  including  the  modi- 
fication of  the  requests  of  counsel,  the  jury  might  have 
been  misled  on  the  subject  of  dates,  and  have  felt  justified 
in  disbelieving  the  complainant's  account  of  the  time,  place, 
and  circumstances  under  which  she  becjfme  pregnant." 

The  court  continues  that,  since  there  was  great  inherent 
improbability  if  the  act  occurred  as  the  complainant  stated, 
that  very  improbability,  instead  of  resulting  in  discredit- 
ing her  testimony  entirely,  and  leaving  the  State  without 
any  evidence,  may  well  have  resulted,  under  the  breadth  of 
the  instructions,  in  a  conclusion  that,  since  the  act  was 
improbable  under  the  circumstances  narrated  and  the  time 
fixed,  and  since  the  birth  occurred  within  the  period  of 
gestation,  starting  with  a  day  or  two  before  or  a  day  or 
two  after  the  time  narrated,  that,  while  it  did  not  occur 
at  the  time  and  place  testified  to,  that  yet  defendant  was 
guilty.  The  court  concludes  with  the  statement  that  "the 
peculiar  circumstances  of  the  case  were  such  that  the  charge 
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his  widow,  Eveline  Prosser.  .Whea  the  alleged  will  was 
tendered  for  probate,  one  of  the  children,  Amy  Watters, 
interposed  objections  thereto,  on  the  grounds  that  decedent 
was  incompetent  to  make  a  will,  and  that  that  tendered 
was  the  product  of  undue  influence.  On  November  22,  1906, 
proponent  and  contestant  entered  into  an  agreement,  in 
words  following,  omitting  formal  parts: 

"That  the  said  Amy  M.  Watters  has  filed  objections  to 
the  probating  of  the  last  will  and  testament  of  Carlos  B. 
Prosser,  deceased.  Now,  in  consideration  of » the  covenants 
hereinafter  made  and  entered  into  by  and  between  the 
parties  hereto,  the  said  Amy  M.  Watters  hereby  agrees 
to  withdraw  her  objections  filed  herein,  and  permit  said  will 
of  Carlos  B.  Prosser,  deceased,  to  be  proved  and  probated 
without  objection.  And  Mrs.  Eveline  Prosser,  mother  of 
said  Amy  M.  Watters,  Elmer  E.  Prosser  and  Julia  A. 
Ahrens,  in  consideration  of  the  said  Amy  M.  Watters  with- 
drawing said  objections  to  the  probate  of  said  will,  hereby 
agrees  and  covenants  not  to  make  a  will  disposing  of.  her 
property,  and  agrees  that  her  estate  at  her  death,  be  equally 
divided  between  her  said  three  children,  to  wit:  Amy  M. 
Watters,  Elmer  E.  Prosser  and  Julia  A.  Ahrens.  And  the 
said  Mrs.  Eveline  Prosser  covenants  and  agrees,  for  and  in 
consideration  of  the  withdrawing  of  the  contest  in*  the 
above  entitled  matter  that  she  will  not  sell  or  dispose  of 
the  following  described  real  estate,  to  wit:  The  south 
half  of  the  northwejst  quarter  of  Section  nineteen.  Town- 
ship eighty-four,  north.  Range  one,  east  of  the  fifth  P.  M., 
Jackson  County,  Iowa,  being  the  real  estate  which  she  in- 
herits under  her  husband's  said  will,  to  either  of  her  said 
three  children,  or  incumber  the  same  for  their  use  or  benefit, 
or  either  of  them.  It  is  further  stipulated  and  agreed  be- 
tween the  proponent  and  contestant  to  said  will  that  the 
proponent  shall  pay  all  the  costs  incurred  by  her  in  the 
procurement  and  attendance  of  the  witnesses  here  in  her 
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behalf,  and  that  the  contestant  agrees  to  and  is  to  pay 
an  other  costs  in  said  proceeding^' 

In  pursuance  of  this  stipulation,  all  objections  to  ad- 
mitting the  will  to  probate  were  withdrawn,  and  it  was 
admitted,  and  the  widow  took  all  the  property.  Subsequent- 
ly, the  widow  sold  the  property  so  obtained,  and  out  of  the 
proceeds  paid  Amy  Watters  f  1,000,  and  her  brother,  Elmer 
Prosser,  a  like  amount,  and  purchased  the  south  half  of  Lot 
8,  a  subdivision  of  Lot  8  of  the  irregular  survey  of  the  north- 
west quarter  of  Section  1,  in  Township  83  north.  Range  7 
west  of  the  5th  P.  M.,  and,  on  October  23,  1918,  conveyed 
the  same  to  defendant  Elmer  Prosser.  Grantor  therein 
departed  this  life,  November  9th  following.  The  plaintiflfs 
allege  that  the  last-mentioned  deed  was  without  considera- 
tion, in  violation  of  the  agreement,  and  pray  that  it  be 
set  aside,  and  the  record  thereof  canceled,  and  that  title  be 
confirmed  in  the  three  heirs  of  the  grantor,  as  tenants  in 
common. 

Were  the  widow  disposed  to  deal  with  her  children 
equally,  that  is,  leave  each  one  third  of  her  estate,  nothing 
would  be  accomplished  by  the  contest.  Manifestly,  the 
purpose  of  the  contract  was  to  so  bind  her  that  such  a 
distribution  might  not  be  obviated.  The  contestant  per- 
formed her  part  of  the  stipulation  by  withdrawing  the  con- 
test. The  widow  did  not  violate  her  promise  not  to  make  n 
will  disi)osing  of  her  propei'ty,  nor  did  she  violate  the  un- 
dertaking not  to  sell  the  land  acquired  under  the  will  to 
either  of  her  children.  She  did  not  undertake  not  to  sell 
to  a  stranger.  The  controversy  centers  on  the  construction 
to  be  given  the  clause  wherein  she  "agrees  that  her  estate, 
nt  the  time  of  her  death,  be  equally  divided  between  her  three 
children,  to  wit:  Amy  M.  Watters,  Elmer  E.  Prosser  and 
Julia  A.  Ahrens."  The  contention  of  appellant  is  that  the 
word  "estate,"  as  here  found,  has  reference  to  that  of  which 
the  widow  would   otherwise  be  seized   immediately  prior 
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to  her  death ;  while  appellees  urge  that  the  parties  had 
in  mind  the  property  so  )ield  by  her  generally,  and  regard- 
less of  time,  save  as  fixing  the  date  of  its  distribution.  The 
clause  quoted  provides  for  the  final  and  equal  division  of 
her  estate.  What  estate?  Not  such  as  passes  to  the  heirs 
on  the  death  of  an  ancestor,  for  this  was  to  be  divided  by 
contract.  It  is  the  estate  which  the  widow  acquired  under 
the  will,  by  "virtue  of  the  contract,  and  whi<!h,  though  the 
property  changed  in  form,  continued  the  same  estate  which 
she  acquired  as  devisee  under  testator's  will,  and  solemnly 
undertook  in  her  contract  should,  at  her  death,  be  divided 
among  her  children.  This  construction  is  in  accord  with 
other  portions  of  the  instrument,  and,  in  defining  how  and 
when  her  property  should  be  divided,  impliedly  precluded  its 
disposition  in  any  other  manner.  This  construction  har- 
monizes with  the  spirit  and  purpose  of  the  parties,  and, 
in  our  opinion,  does  not  do  violence  to  the  language  em- 
ployed. It  effectuates  the  manifest  design  of  the  parties 
in  exacting  an  equal  division  of  estate  of  the  testator,  pass- 
ing through  his  widow  among  the  progeny  of  both.— 
Affirmed, 

Weaver,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Ida  V.  BoHEN,  Appellee,  v.  North  American  Life  Insur- 
ance Company  of  Chicago,  Appellant. 

DIBUBANCB:  Fraud  as  to  Physical  Insurability— ^tuy  QuestioxL. 
1  On  the  issue  whether  the  insured  fraudulently,  knowingly,  de- 
ceived the  izisurer  as  to  insured's  physical  insurability,  a  jury 
question  is  presented  by  evidence  tending  to  show:  (1)  That 
insured  stated  positively  in  the  application  that  she  had  never 
had  the  ailment  in  question;  (2)  that  she  might  have  such  an 
ailment  and  not  know  it;  (8)  that  she  stated  to  a  physician, 
after  the  policy  was  issued,  that  she  had  been  told  that  she 
did  have  such  ailment;  and  (i)  that  she  was,  in  fact,  so  af- 
flicted.    (Sec.  1812,  Code,  1897.) 
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« 
IMBUBANCE:     Evidence  as  to  Fraud  in  re  Insurability.    Evidence 

2  that  one  beneficiary  surrendered  his  policy,  on  return  oip  pre- 
mium, is  not  admissible  in  an  action  on  another  policy,  on  the 
issue  of  fraud  as  to  insurability,  even  though  both  policies  were 
issued  on  the  same  application. 

DBPOSinOKS:    Oral  Talcing  Outside  State  Not  Permissible.    Dep- 

3  ositions  may  not,  in  the  absence  of  an  agreement,  be  orally 
taken  outside  the  state. 

APPEAL  AND  EB&OB:     Acquiescing  in  Err<meous  Buling.    Error 

4  may  not  be  predicated  on  an  erroneous  ruling  acquiesced  in 
by  complainant.  So  held  where,  on  the  suppression  of  a  deposi- 
tion, the  same  was  retaken. 

EVIDENOE:     Offers  to  Oonfess  Judgment.    Rejected  offers  to  con- 

5  fess  Judgment  are  not  admissible  in*  an  action  on  the  claim. 

EVIDBNOE:     Beleraney.     Bvidtoce  tending  to  show   that  preg- 

6  nancy  or  change  of  life  would  render  a  person  noninsurable  is 
quite  aside  the  mark,  when  the  sole  issue  was  whether  insured 
knowingly  deceived  the  insurer,  by  stating  that  she  did  not 
have  an  ovarian  tumor. 

INSX7BAN0B:     BeUance  on  False  Bepresentatlons.    The  iniiurer  is 

7  presumed  to  rely  on  a  false  and  material  representation  of 
fact,  touching  the  insurability  of  insured,  and  it  is  not  error  to 
state  in  the  instructions  the  necessity  for  such  reliance. 

INSXJBANOE:     Fraud  in  re  Insurability— Instructions.    On  the  is- 

8  sue  whether  the  insured  had,  by  fraud,  caused  the  examining 
physician  to  certify  to  her  insurability,  it  is  not  error  to  in- 
struct that  the  fraud  must  have  been  actually  perpetrated: 
that  is,  the  company  must  have  been  defrauded  of  its  policy. 

PLEADING-:      Amendment   Arilplifying   Point.     The   allowance   of 

9  amendments  which  amplify  points  already  sufficiently  pleaded 
is  discretionary  with  the  court. 

TBIAL:    Permissible  Argument    Argument  will  not  necessarily  be 

10  condemned  because  couched  in  the  form  of  forcible  figures  of 
speech. 

WITNESSES:     Instructions    in    re    Credibility.      Instructions    are 

11  properly  refused  which  direct  the  Jury  to  give  the  same  weight 
to  testimony  of  witnesses  by  deposition  as  to  oral  testimony  of 
witnesses  in  open  court 
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TRIAL:     Weight  of   Testimony.     The  jury   may  be   directed,   in 
12    weighing  testimony  of  statements  of  a  deceased  person,  to  give 
due  consideration  to  the  fact  that  it  is  incapable  of  contra- 
diction. 

Appeal  Jroin  Marshall  District  Covrt. — B.  F.  Cummings, 

Judge. 

May  15,  1920. 

From  judgment  against  it  on  a  life  insurance  policy, 
the  defendant  appeals. — Affirmed, 

Ooss  d  Rooney  and  E.  N.  Farher^  for  appellant. 

F,  M.  Haradon,  Carney  &  Carney ,  and  C,  H.  E,  Board- 
many  for  appellee. 

Ladd,  J. — I.  The  defendant  issued  its  policy"  of  in- 
surance on  the  life  of  Marie  P.  Bohen,  April  22,  1916.  She 
died,  July  3d  following.     This  action  was  begun  on  June 

27,  1917,  and  did  not  come  on  for  trial  until 
1.  Insurance:         January  20,  1919.     The  defense  interposed 

fraud  as   to  .  . 

physical  insur-     was  that  the  report  of  the  examining  physi- 

abllity :    Jury  "^  a  x    y 

question.  cian,  representing  the  insured  a  fit  subject 

for  insurance,  was  procured  by  fraud. 
Under  Section  1812  of  the  Code,  the  insurer  was 
estopped  from  setting  up,  in  defense  of  the  action,  that  the 
insured  was  not  in  a  condition  of  health  required  by  the 
policy  when  issued,  unless  it  should  be  shown  that  the  re- 
port of  the  medical  examiner  that  she  was  a  fit  subject 
for  insurance  was  procured  by  or  through  the  fraud  or 
deceit  of  the  applicant.  Wcloh  v.  Union  Central  Life  Ins, 
Co.,  108  Iowa  224;  Roe  v.  Natlofial  Life  Ins.  As»n.,  137 
Iowa  696 ;  Ley  t\  Metropolitan  Life  Ins.  Co.,  120  Iowa  203. 
It  appears  from  the  record  that  the  insured's  brother  in- 
formed defendant's  agent  that  she  desired  insurance,  and 
that,  on  April  14,  1916,  the  agent  obtained  her  application 
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for  two  policies,  one  in  favor  of  her  father  ^fi  beneficiary., 
in  the  sum  of  |1,000,  and  the  other  in  favor  of  her  sister, 
plaintiff  herein,  as  bepeficiary,  in  the  sum  of  |1,500.  The 
applicant  wa«  then  42  years  old,  and  had  never  applied 
for  insurance  before.  Among  the  ninnerous  questions  asked 
were  the  following: 

"Q.  How  long  since  you  have  consulted  or  had  the 
care  of  a  physician,  and  for  what  ailments?  A.  Four  years 
ago,  had  operation  for  hemorrhoids;  entire  recovery.  Q. 
Name  and  address  of  physician.  A.  Mayo  Brothers,  at 
Rochester.  Q.  Have  you  ever  had  any  of  the  following  dis- 
eases: Enlarged  glands,  goiter,  scrofula,  cancer,  growths, 
or  tumors?  A.  No.  Q.  Have  you  ever  had  or  suspected 
3'ou  had  any  diseases  of  the  breast,  uterus,  or  ovaries? 
A.  No." 

On  the  24th  day  of  June  following,  at  Rochester,  Min- 
nesota, a  surgeon,  William  J.  Mayo,  removed  from  her  a 
large  tumor,  with  a  part  of  the  womb,  in  which  it  was 
growing.  "Anatomically,"  as  he  testified,  "it  would  be 
described  as  the  removal  of  all  the  womb,  excepting  the 
neck,  and  the  tumor  which  it  contained."  This  tumor  was 
attached  to  a  part  of  the  uterus,  and  was  about  the  size 
of  a  fcetus  six  months  advanced,  and  she  appeared  enlai^ed 
about  as  a  woman  would  when  six  months  pregnant.  The 
patient  died,  after  she  had  left  the  hospital,  but  while  she 
was  still  under  observation.  The  witness  was  unable  to  say 
absolutely  whether  there  was  any  connection  between  the 
operation  and  her  death.  Though  feeling  perfectly  well, 
ais  was  made  to  appear,  she  suddenly  fell  dead.  The 
doctor  observed  that : 

"Manv  women  come  in  here  with  tumors  like  that, 
and  don't  know  anything  about  it.  Never  discovered  it, 
until  it  is  found  on  the  table.  All  the  physical  signs  that 
would  be  noticeable  by  the  patient  would  be  the  enlarged 
abdomen." 
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It  ^  was  admitted  that,  if  Dr.  Berkman  were  present, 
he  would  have  testified  that  he  was  on  the  diagnosis  staff 
of  the  Mayo  Clinic  at  the  time,  and  examined  the  insured, 
June  13,  1916;  that  she  then  stated  to  him  that,  approxi- 
mately two  years  previous,  she  had  noticed  "some  sort  of 
growth  or  enlargement  in  the  lower  part  of  the  abdomen, 
which  persisted,  and,  about  a  year  after  first  noticing  this, 
she  went  to  a  physician  for  an  examination;''  that  the 
physician  told  her  she  had  a  tumor  of  the  womb,  about, 
the  size  of  an  orange;  that  she  stated  that  the  growth 
had  been  persisttot,  and  she  thought  it  had  greatly  increased 
in  size;  that  she  '^had  some  little  ache  and  bearing-down 
sensation  in  the  right  lower  abdominal  region,  coming  on 

m 

at  times  when  she  was  nervous,  tired,  and  worn  out ;"  that, 
upon  examination  he  discovered  a  tumor,  which  was  of 
fibroid  nature,  connected  with  the  uterus,  which  he  out- 
lined as  "extending  practically  up  to  the  level  of  the  navel, — 
roughly,  as  large  as  a  newborn  infant's  head;^'  that  there 
was  nothing  else  in  her  physical  condition,  with  the  ex- 
ception of  a  [flight  valvular  heart  murmur,  discovered  not 
to  be  indicative  of  anything;  that  she  had  had  two  other  ex- 
aminations at  the  Mayo^  Clinic,  one  for  an  indeterminate 
heart  condition,  at  which,  on  examination,  nothing  signi- 
ficant was  found,  the  other  time,  for  hemorrhoidal  con- 
dition,  for  which  she  underwent  an  operation;  that  the 
operation  on  June  24,  1916,  was  in  the  nature  of  a  "sub- 
total abdominal  hysterectomy  for  fibroid  uterus;  that  the 
cause  of  her  death  was  pulmonary  embolism." 

"Q.  Doctor,  what,  if  any,  relation  was  there  between 
the  embolism  described  and  the  operation  in  question? 
A.  A  distant  connection,  not  relative  to  the  character  or 
site  of  operation  nor  the  technique." 

He,  as  well  as  another  physician  who  answered  in  re- 
sponse to  a  hypothetical  question,  was  of  the  opinion  that 
the  tumor  must  have  existed  at  least  a  year  prior  to  the 
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operation.  The  examining  physician  explained  that^he  did 
not  make  a  physical  examination  of  the  applicant  for 
growths  9r  tumors,  for  the  reason  that  she  answered  the 
inquiry  made  that  she  had  none;  that  he  took  her  word; 
and  that,  had  she  disclosed  that  she  had  trouble  there,  he 
would  have  given  her  a  physical  examination,  and  ascer- 
tained her  condition.  A  case  was  made  out  for  the  jury. 
That  body  might  have  found,  from  the  evidence  recited 
above,  that  the  insured  knew  that  she  was  afflicted  with  a 
tumor;  that,  notwithstanding  such  knowledge,  she  denied 
having  it,  in  her  answer  to  the  medical  examiner;  that 
he  wits  deceived  thereby  into  making  his  report,  when,  had 
she  answered  truly,  he  would  not  have  made  the  report  as 
he  did,  but  would  have  ascertained  the  truth,  and  have  re- 
ported  her  true  condition  to  the  company,  and  the  policy 
would  have  been  refused.  The  record  leaves  little  or  no 
doubt  that  she  was  not  a  fit  subject  of  insurance,  at  the 
time  of  the  application,  or  at  the  time  of  the  issuance  of 
the  policy.  The  only  fairly  debatable  question  is  whether 
she  knew  this, — that  is,  was  aware  of  the  existence  of  the 
tumor,  at  the  time  of  her  medical  examination,  and  pur- 
posely misled  the  examining  physician  into  recommending 
her  as  a  fit  subject  of  insurance  to  the  defendant  company. 
Fraud  is  never  presumed,  but  is  always  to  be  proven.  She 
denied  having  a  tumor,  in  answer  to  the  question  by  the 
medical  examiner.  That  she  might  have  been  so  afflicted, 
without  knowing  it,  appears  from  Dr.  Mayo's  testimony. 
Dr.  Berkman  swore  that  she  had  told  him  that  she  had 
noticed,  about  two  years  before  the  examination,  a  growth 
or  enlargement  in  the  abdomen,  which  persisted,  and  that 
a  physician  had  advised  her,  about  a  year  before,  that  she 
had  a  tumor  about  the  size  of  an  orange.  As  only  the  two 
were  present  at  the  conversation,  and  the  patient's  lips 
were  closed  by  death,  his  testimony  of  her  declarations 
is  to  be  scrutinized  cautiously,  and  it,  as  well  as  faiis  credi- 
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bility,  tested  as  ordinarily  is  done  under  like  circumstances. 
8ee  Hohiies  v.  Connahle,  111  Iowa  298;  Watson  y,  Richard- 
son,  110  Iowa  673.  The  evidence  was  of  alleged  statements 
on  the  part  of  deceased.  Such  testimony  is  subject  to  im- 
perfection and  mistake,  resulting  from  misunderstanding, 
or  imperfect  memory  as  to  what  was,  in  fact,  said,  or  mis- 
interpretation of  the  words  uttered,  or  their  meaning  as 
actually  spoken.  For  these  reasons  the  case  is  to  be  dis- 
tinguished from  Pumphrey  v.  Walker,  71  Iowa  383,  and 
Mahoney  v.  Dankwart,  108  Iowa  321,  as  well  gs  LavaMeur^v. 
Hah/n,  167  Iowa  269.  Kauffman  v.  Logan,  187  Iowa  670, 
where  the  witness'  testimony  was  regarded  as  conclusive 
against  a  mere  presumption,  in  other  respects  differed  from 
the  case  at  bar.  See  Sonnentheil  i\  Christian  Moertein 
Brewing  Co,,  172  U.  S.  401  (43  L.  Ed.  492).  The  record 
was  such  as  to  carry  to  the  jury  the  issue  whether  insured 
knowingly  deceived  the  examining  physician  as  to  the 
existence  of  the  tumor. 

II.  A  policy  in  the  sum  of  }1,000,  naming  Edward  B. 
Bohen  as  beneficiary,  was  issued  on  the  same  application 
as  that  in  suit,  and,  in  the  second  division  of  the  answer, 

appellant  so  alleged,  and  that  said  policy 
2-  J^^^^^J^  ^    was  procured  in  the  same  way  as  alleged 

iSSnibuity.        ^^   *^^*  ®"^^'   ^^^  further,  that,  upon  the 

tender  of  the  premium  paid,  the  beneficiary 
surrendered  the  policy  to  the  company.  This  last  part,  with 
reference  to  the  surrender  of  the  policy  and  the  tender  of 
the  premium,  was  stricken  out,  on  motion  of  the  plaintiff. 
The  ruling,  though  complained  of,  was  correct.  Whatever 
Edward  B.  Bohen  did  with  his  policy  was  without  probative 
force  as  to  whether  if  was  procured  by  deception  or  not, 
and  was  not  a  circumstance  bearing  on  the  issue  of  fraud 
to  be  considered  by  the  jury.    The  ruling  has  our  approval. 

III.  At  the  beginning  of  the  world  war,  Dr.  Berkman, 
who  had  examined  deceased  at  Rochester,  Minnesota,  entered 
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the  army  as  surgeon,  with  the  rank  of  captain,  and  was  first 

stationed  at  Fort  Riley,  Kansas.     The  de- 

^'  oraT^taSng*'      fendant  moved  for  an  order  directing  the 

not'^permiSiSwe.  ^^^^g  ^^  ^^s  deposition  Orally.     Such  an 

order  was  entered;  but,  before  the  depo- 
'sition  was  taken,  he  was  tranferred  to  Atlanta,  Georgia, 
and,  on  motion,  the  order  was  modified  accordingly,  the 
deposition  taken  on  oral  interrogatories,  and  filed  Januan- 
18, 1919.  The  order,  as  well  as  the  modification,  was  entered 
over  the  objections  of  plaintiff,  and  the  latter  especially 
indsted  that  the  court  was  without  authority  to  order  the 
evidence  to  be  taken  orally  outside  of  the  state.  On  this 
and  other  grounds,  plaintiff  moved  to  suppress  the  depo- 
sition. The  motion  was  sustained,  and  of  this  ruling  de- 
fendant complains. 

The  power  to  issue  commissions  for  the  taking  of  de- 
positions has  long  been  regarded  as  inherent  in  a  court 
of  equity,  unless  limited  by  statute;  but  it  is  well  settled 
that,  at  common  law,  courts  at  law  had  no  authority  to  issue 
commissions  to  take  the  testimony  of  witnesses  de  bene  esse. 
Litigants  were  compelled  to  resort  to  chancery,  or  obtain 
the  consent  of  the  adverse  party,  to  procure  the  testimony 
of  witnesses  abroad  by  depositions.  To  remedy  this  in- 
convenience, statutes  have  been  passed  in  this  and  other 
states,  providing  for  taking  of  depositions  of  nonresidents 
of  the  state,  and  the  authority  so  to  do  rests  solely  upon 
these  statutes.  Missouri  d  N.  A.  R,  Co.  v,  Daniels ,  98  Ark. 
352  (136  S.  W.  651) ;  Paddock  v.  Kirkham,  102  N.  Y.  597 
(8  N.  E.  214)  ;  International  Coal  Min,  Co.  v.  Pennsyl- 
mnia  R.  Co.,  214  Pa.  469  (63  Atl.  880)  ;  Simpson  v.  Carleton, 
1  Allen  (Mjass.)  109  (79  Am.  Dec.  707)  ;  Kaelin  v.  Common- 
tcealth,  84  Ky.  354  (1  S.  W.  594).  See  Russell  v.  Fa^yan, 
35  N.  H.  159,  where  the  courts  exercise  the  power,  suppos- 
edly in  consequence  of  a  statute  conferring  on  the  superior 
court  of  that  state  "all  power,  jurisdiction,  and  authority 
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of  the  courts  of  King's  Bench,  Common  Pleas,  and  Ex- 
chequer in  England/'  the  latter  possessing  all  the  powers 
of  a  court  of  chancery  as  to  taking  depositions.  See,  also, 
18  Corpus  Juris  606,  and  cases  cited  in  note. 

Our  statutes  very  fully  cover  the  taking  of  depositions 
of  nonresidents;  and,  without  expressing  an  opinion  as  to 
whether  a  commission  may  be  ordered  in  a  chancery  suit, 
to  take  the  depositions  on  oral  interrogatories  of  a  witness 
outside  of  the  state,  we  have  no  hesitation  in  holding  that 
the  court  is  limited  to  the  method  the  statutes  prescribe, 
in  actions  at  law.  In  the  absence  of  an  agreement  to  the 
contrary,  written  interrogatories  are  to  be  filed  and  served 
on  the  opposite  party,  as  provided  in  Section  4689  of  the 
Code,  and,  if  no  cross-interrogatories  are  filed  by  the  party, 
the  clerk  of  Qourt  is  required  to  submit  the.  interrogatories, 
as  directed  in  Code  Section  4692.  The  adverse  party  may, 
upon  serving  notice  as  required,  appear  and  orally  cross- 
examine  the  witness,  and,  if  the  adverse  party  elects  to  ex- 
amine the  witness  orally,  the  party  suing  out  the  commis- 
sion may  waive  his  written  interrogatories,  and  appear  and 
orally  examine.  Section  4693  of  the  Code.  Only  as  so  pro- 
vided may  depositions  be  taken  orally,  in  part  or  wholly, 
save  by  consent,  beyond  the  borders  of  the  state,  and  we 
are  of  the  opinion  that  the  court  erred,  both  in  entering 
the  order  and  in  modifying  it,  so  as  to  require  the  deposi- 
tions of  Dr.  Berkman  to  be  taken  on  oral  interrogatories 
in  another  state,  more  than  1,500  miles  from  the  place  of 
trial.  The  above  orders  were  entered  by  a  judge  other  than 
•the  one  presiding  at  the  trial,  and  the  ruling  subsequently 
entered,    suppressing    the  deposition,    has    our    approval. 

Even  though  the  ruling  in  suppressing  the 
4;  Appeal  and       deposition  had  been  erroneous,  the  defend- 

■EROB  r 

acquiesciiiK-  In     ant  waived  the  error  by  acquiescing  therein. 

erroneous   rnl- 

log.  It  procured,  on  its  application,  a  contin- 

uance, to  enable  it  to  take  the  deposition 
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over  on  the  2d  of  September,  1918,  and,  on  October  17th 
following,  another  application  for  continuance  was  filed, 
and  ruling  thereon  postponed,  because  of  the  discharge  of 
the  jury.  On  January  11,  1919,  the  court  sustained  this 
last  motion,  and,  shortly  thereafter,  the  plaintiff  admitted 
that  the  witness,  if  present,  would  testify  as  set  forth  in 
the  mation,  and  that  portion  was  read  to  the  jury  at  the 
trial.  By  moving  for  a  continuance,  to  permit  the  taking 
of  the  deposition  over,  and  later  availing  itself  of  what 
The  witness  would  have  sworn  to,  the  defendant  necessarily 
acquiesced  in  the  order  suppressing  the  deposition  previously 
filed,  and  error  might  not  be  predicated  on  the  order  sup- 
pressing. 

IV.  The  agent  who  obtained  the  application  testi- 
fied that  he  tendered  a  draft  for  128.59  to  the  plaintiff. 
Counsel  then  remarked: 

"For  the  purpose  of  examining  this  witness,  the  de- 
fendant offers  and  reads  in  evidence  Exhibit  4,  the  draft 
identified." 

An  objection  as  incompetent  and  immaterial  to  any 
issue,  and  that  the  draft  did  not  constitute  a  tender,  and 
that  the  matter  was  covered  by  the  pleadings,  was  sustained 

"in  view  of  the  statement  made  at  the  open- 

6.  bvxdwob:  ing  of  the  case."     The  ruling  was  correct, 

feM^ndgment.     if  for  no  Other  reason  than  that  it  was  not 

necessary  that  the  draft  be  read,  in  order  to 
enable  counsel  to  examine  the  witness.  The  return  of  a  like 
amount  had  been  tendered  in  the  answer,  with  interest 
from  the  time  the  premium  on  the  policy  had  been  paid, 
including  the  court's  costs  up  to  that  time,  and  an  offer 
to  confess  judgment  therefor.  The  plaintiff  had  declined 
the  tender,  and  refused  to  accept  the  offer  to  confess  judg- 
ment ;  and,  under  Section  3817  of  the  Code,  this  might  not 
be  given  in  evidence.  We  know  of  no  issue  on  which  the 
evidence  would  have  had  any  bearing.     If  the  policy  was 
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procured  by  fraud,  judgment  must  have  been  entered  on  the 
offer  to  confess  judgment  against  defendant  and  against 
plaintiff  for  costs  subsequently  accruing;  if  the  policy  was 
not  procured  by  fraud,  judgment  must  have  been  entered  as 
prayed. 

V.  The  examining  physician  testified  that,  had  the 
applicant's  answers  disclosed  the  existence  of  a  tomor,  or 
indicated  that  there  might  have  been  such  an  ailment,  he 

would  have  required  her  to  undergo  an  ex- 
*•  j^^evmncy'  aniination,   to   ascertain  what  the  trouble 

might  be,  and  the  report  would  have  so  rep- 
resented, and  he  would  not  have  made  the  report  such 
as  was  submitted  to  the  company.    He  was  then  asked : 

"You  may  state  whether  or  not,  if,  instead  of  the 
answers  to  those  parts »of  Questions  12  and  15  being  all  in 
the  negative,  they  or  any  part  of  them  had  been  in  the  affir- 
mative, disclosing  that  this  applicant  had  any  of  the  dis- 
eases or  disability  inquired  about,  whether  she  would  have 
been,  in  your  opinion,  an  insurable  risk.'' 

This  question  was  objected  to  as  incompetent,  imma- 
terial, a  mere  conclusion  of  the  witness,  and  not  within 
the  issues.  The  objection  was  sustained.  That  part  of  the 
question  under  Question  12  was  that  relating  to  the  tumor. 
The  questions  a,  b,  and  f,  of  Question  15,  were  as  follows: 

"a.  Have  you  ever  had  or  suspected  that  you  had  any 
disease  of  the  breast,  uterus,  or  ovaries?  A.  No.''  "b.  Have 
you  had  change  of  life:  if  so,  when?  A.  No."  "f.  Are  you 
now  pregnant?    A.  No." 

No  complaint  is  made  because  of  falsely  answering  as 
to  her  change  of  life  or  pregnancy,  and,  therefore,  the 
question  as  to  each  of  these  was  immaterial.  Nor  was 
there  any  proof  tending  to  show  that  she  falsely  answered 
the  question  as  to  pregnancy.  Whether  a  tumor  attached  to 
the  uterus  is  to  be  classified  as  a  disease,  we  are  not  advised 
by  the  record.    The  only  issue  raised  on  which  there  was 
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evidence  was  whether  she  had  a  tumor,  and  she  answered 
that  she  did  not  have  one.  We  think  it  was  improper  to  call 
for  an  opinion  of  the  witness  as  to  whether,  if  the  applicant 
had  been  suffering  from  a  diisease  of  the  breast  or  ovaries, 
or  had  had  change  of  life,  or  had  been  pregnant,  she  would 
have  been  an  insurable  risk,  because  these  issues  were  not 
involved  in  the  case.  There  was  no  error  in  sustaining 
the  objection.  The  physician  had  previously  disclosed  that, 
had  she  answered  with  respect  to  the  tumor  in  the  affirma- 
tive, he  would  have  examined  the  applicant,  and  reported 
whatever  facts*  he  ascertained  to  the  company.  This  is  all 
he  was  prevented  from  doing  by  the  applicant's  answer. 
The  report  would  have  conveyed  to  the  company  the  facts 
as  he  ascertained  them,  and  would  have  been  mch  a  report 
as  contemplated  by  Section  1812  of  the  Code.    Boulting  v, 

m 

New  York  Life  Ins.  Co.,  182  Iowa  797.  The  parties  seem 
to  have  assumed  that  the  existence  of  a  tumor  such  as 
was  removed  would  render  her  a  noninsurable  risk,  and  we 
think  that  the  evidence  fully  justifies  such  an  assumption. 
VI.  In  the  fifth  paragraph  of  the  charge,  the  court  in- 
structed that,  in  order  to  make  out  a  defense,  (1)  there 
must  be  a  material  representation  of  an  existing  fact,  (2) 

charge  was  false,  (3)  so  known  to  be,  (4) 
7.  iNSDBANCB :         ma(Je  with  intent  that  defendant  rely  there- 

reliance  on  ." 

sentotionr  ^^>  (^^  ^^^^^  ^^*  examining  physician  relied 

and  acted  thereon,  and  (6)  that  the  com- 
pany was  thereby  defrauded.  The  exception  is  that  the 
fifth  and  sixth  divisions  required  a  greater  amount  and 
degree  of  proof  than  exacted  by  law;  that  only  a  finding 
that  the  examiner's  report  was  procured  by  fraud  was  es- 
sential to  constitute  a  defense;  and  that  no  fraud  would 
occur  until  money  had  been  collected  on  the  policy.  Upon 
report  to  the  company  by  the  medical  examiner,  it  was 
estopped  from  setting  up,  as  a  defense  to  the  action  on  the 
policy,  that  the  assured  was  not  in  a  condition  required 


May  1920]     Bohbn  v.  North  Am.^L.  Ins.  Co.  1361 

by  that  instrument  at  the  time  of  its  issuance,  unless  the 
report  was  procured  by  or  through  fraud  or  deceit  of  the 
insured.  Section  1812  of  the  Code.  Upon  such  finding, 
said  estoppel  is  removed ;  but  this  alone  does  not  constitute 
a  defense.  It  merely  removes  the  barrier  to  prove  that  the 
insured  was  not  in  a  condition  of  health  required  by  the 
policy  at  the  time  of  its  issuance.  But  this  defense  might 
not  be  made  out  if,  in  issuing  the  policy,  the  company  did  not 
rely  upon  the  insured's  being  in  a  condition  such  as  that  in- 
strument required.  Thus,  if  it  were  issued  with  knowledge 
on  the  part  of  the  comi)any  that  she  had  a  tumor,  the  evi- 
dence thereof  would  not  defeat  the  policy ;  for,  in  such  event, 
it  must  have  found  her  an  insurable  risk.  There  was  no  er- 
ror, then,  in  exacting  a  finding  that  the  company,  as  well  as 
the  examining  physician,  relied  upon  the  representation 
with  respect  to  the  existence  of  the  tumor,  though  such 
requirement  might  well  have  been  omitted ;  for  the  company 
is  presumed,  in  the  absence  of  any  showing  to  the  contrary, 
to  have  acted  in  reliance  on  the  report  or  certificate  of  the 
examining  physician,  when  it  issued  its  policy. 

The  sixth  division  is  criticised  for  that,  as  is  said,  '*no 
actual  defrauding  of.  defendant  company,  except  through 
its  examiner,  would  occur,  until  something  was  collected 

on  the  policy."    Unless  the  deception  alleged 

^*  frifu^^<»^re         ^^  have  been  practiced  on  the  physician  was 

inBtroctioM'        effective  in  procuring  a  report  from  him  to 

the  company  which  otherwise  would  not 
have  been  obtained,  and  a  i)olicy  based  thereon,  there  was 
no  fraud  perpetrated.  In  other  words,  the  fraud  must  have 
been  accomplished,  in  order  to  be  actionable.  One  may  in- 
tend to  defraud,  or  may  actually  deceive;  but,  if  the  object 
is  not  accomplished, — that  is,  the  proposed  fraud  not  con- 
summated,— an  action  for  fraud  may  not  be  maintained. 
As  the  physician's  report  was  made  and  the  policy  issued, 
there  was  no  occasion  for  submitting  to  the  jury  that  the 

Vol.   188  I  a.— 86 
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defendant  must  have  been  defrauded.  On  the  other  hand, 
it  was  not  error  to  instruct  that  the  fraud  must  actually 
be  perpetrated :  that  is,  the  company  must  have  been  de- 
frauded of  its  policy  by  the  applicant. 

VII.  After  both  parties  had  rested,  the  defendant  filed 
an  amendment  to  its  answer.  The  court  sustained  the 
motion  to  strike,  on  two  grounds:     (1)   That  amendment 

was  not  necessary  for  the   submission   of 

^*  amendment         ^^^  issues  in  the  case;  and   (2)  because  it 

SS5t'^*°*  was  filed  too  late.     Though  alleging  more 

particularly  the  alleged  perpetration  of  the 
fraud,  this  was  sufficiently  specific  in  the  answer,  and  there 
was  no  occasion  for  the  amendment.  Striking  it  from  the 
files  was  discretionai^y.  Nor  was  there  any  abuse  of  dis- 
cretion in  i-efusing  to  recall  the  examining  physician,  "to 
amplify  the  testimony  already  introduced,^'  and  to 
testify  concerning  an  undisclosed  point  which  counsel 
thought  he  had  overlooked.  No  sufficient  ground  for  open- 
ing the  case  was  suggested,  and  the  court  did  not  abuse  its 
discretion  in  refusing  to  allow  further  examination  of  the 
witness. 

VIII.  The  appellant  also  objected  to  the  argument  of 
plaintiff's  counsel,  in  which  the  latter  remarked  that  he  did 
"not  want  the  jury,  at  the  instance  of  any  insurance  com- 
pany, to  write  an  epitaph  upon  the  tomb- 

10.  Trial:  stone  of  Marie  P.  Bohen  that  she  was  a 

argument.  Cheat  and  a  fraud."    This  merely  suggested 

somewhat  forcibly  the  consequence  of  an 
adverse  conclusion  by  the  jury,  and  the  attorney  was  within 
the  rule  which  does  not  require  him  to  forego  all  the  em- 
bellishments of  oratory,  or  to  leave  uncultivated  the  fertile 
field  of  fancy.    State  v,  Burna^  119  Iowa  663. 

IX.  Complaint  is  made  that  the  court  gave  the  tenth 
instruction,  instead  of  the  fourth,  requested  by  the  defend- 
ant.    In  the  latter,  the  jury  would  have  been  told,  had  it 
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been  given,  to  give  the  same  weight  to  the 

^^'  tosSoctions'       testimony  of  witnesses  contained  in  deposi- 

g^re  cndi-       tions  as  they  would  if  by  the  witnesses  in 

open  court.  This  would  not  have  been  cor- 
rect; for  the  jury  may,  where  the  testimony  is  taken  orally, 
consider  the  attitude  of  the  witness  while  testifying,  and 
this  might  not  be  done  when  the  testimony  is  by  deposition. 

In  the  tenth  instruction,  the  couH  pointed 
12.  TsiAL :  this  out,  and  added  that  the  jury  might  con- 

welffht  of  J      ^         o 

t^mony.  slder  the  reasonableness  or  unreasonable- 
ness of  their  testimony,  and  also  that  the 
lips  of  the  insured  were  closed  by  death,  and  that  any 
statement  she  was  said  to  have  made  could  not,  in  the  nature 
of  things,  be  contradicted.  Contrary  to  the  contention  of 
appellant,  this  cannot  be  construed  as  an  appeal  to  sym- 
pathy, or  as  reflecting  on  the  witnesses  Mayo  and  Berkman, 
or  questioning  the  truth  of  their  testimony ;  but  it  did  re- 
quire their  testimony  to  be  subjected  to  precisely  the  same 
tests  as  that  of  other  witnesses  under  similar  circumstances. 
There  was  no  error  in  so  doing.  The  eighth  instrnotion  is 
criticised,  but  no  exception  was  made  thereto  in  the  trial 
court. 

What  we  have  said  disposes  of  all  questions  designated 
by  appellant  as  "the  principal  matters  complained  of," 
and  others.  Still  others  are  suggested ;  but,  as  none  of  these 
are  fairly  debatable,  we  are  content  in  saying  that  such 
rulings  have  our  approval.  The  motion  of  appellee,  for  the 
assessment  of  penalty,  is  overruled. — Affirmed, 

Wbavbr,  C.  J.,  Qaynor  and  Stevens,  JJ.,  concur. 
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Cedar  Rapids  Cold  Storage  Company,  Appellant,  v.  Anna 

R.  Lbsinger  et  al.,  Appellees. 

FOBfOIBLE  EMTBT  AMD  DETAIKBB:  Enforcement  of  Order 
Against  Stranger.  A  Judgment  of  removal  in  forcible  entry  and 
detainer  proceedings  may  not  be  enforced  against  one  who,  at 
the  time  of  the  commencement  of  the  proceeding,  and  at  the 
time  of  the  attempted  enforcement  of  the  judgment,  was  in 
actual  possession  of  the  property,  and  had  never  been  made  a 
party  to  the  proceedings. 

Appeal  from  Cedar  Ra/pids  Superior  Court, — Athbrton  B. 

Clark,  Judge.  ^ 

May  15,  1920. 

Action  to  restrain  the  enfon^ement  of  a  judgment  for 
forcible  entry  and  detainer,  on  the  ground  that  the  plaintiff 
was  in  the  actual  possession  of  the  premises  at  the  time  the 
judgment  of  ouster  was  entered,  and  was  not  made  a  party 
to  the  proceeding,  and  had  no  notice  of  the  proceeding,  and 
that  its  rights,  therefore,  were  not  adjudicated  and  deter- 
mined. Judgment  for  the  defendant  in  the  court  below. 
Plaintiff  appeals. — Reversed, 

W,  J,  Barngrover,  for  appellant. 

Barnes y  Chamhet'lain  d  Hanzlik^  for  appellee. 

Gaynor,  J. — This  action  is  in  equity,  to  restrain  the 
defendant  from  enforcing  against  the  plaintiff  a  judgment 
of  ouster,  obtained  by  her  in  a  justice  court,  in  a  proceeding 
for  forcible  entry  and  detainei,  in  which  she  was  plaintiff, 
and  one  William  Tehel  was  defendant. 

We  may  assume  that  defendant  rented  the  premises  in 
question  to  William  Tehel;  that,  thereafter,  she  instituted 
proceedings  for  forcible  entry  and  detainer  against  him  in 
justice  court,  and  obtained  judgment  against  him  for  the 
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possession  of  the  premises  in  coniroversy ;  that  a  writ  of 
ouster  issued  upon  said  judgment,  directing  the  proper  oflScer 
of  the  court  to  remove  Tehel  from  the  premises.  It  appears, 
however,  that  the  rental  accruing  after  the  lease  was  made, 
was  paid  by  checks  signed  by  this  plaintiff.  The  undisputed 
evidence  shows  that,  immediately  after  the  premises  were 
leased  to  Tehel,  the  plaintiff,  a  corporation,  went  into  pos- 
session, and  has  occupied  the  same  ever  since,  and  was 
in  the  actual  possession  at  the  time  defendant  brought  her 
suit  against  Tebel ;  that  it  furnished  and  used  the  premises 
for  the  purpose  of  carrying  on  the  business  in  which  it  was 
engaged;  that  all  the  property  on  the  premises  during  the 
lease  was  the  property  of  this  plaintiff,  and  that  Tehel  was 
simply  the  president,  treasurer,  and  local  manager  of  the 
plaintiff  corporation. 

It  is  conceded  in-  this  record  that  no  notice  was 
served  on  the  plaintiff  to  terminate  its  right  of  possession, 
if  any  right  it  had.  It  is  conceded  that  no  suit  was  ever 
brought  against  this  plaintiff  to  oust  it  from  the  possession 
of  the  premises.  It  was  not  made  a  party  to  the  suit 
brought  against  Tehel,  and  was  not  served  with  any  notice 
requiring  it  to  appear  and  defend  against  that  suit.  The 
only  notice  served,  in  the  forcible  entry  and  detainer  pro- 
ceedings, was  a  notice  on  Tehel,  but  not  served  on  him  as 
an  officer  of  the  defendant  company.  In  that  proceeding, 
Tehel  alone  appeared.  Tehel  alone  defended,  and  the  judg- 
ment of  ouster  was  against  Tehel  alone.  It  is  conceded 
that  plaintiff  was  in  possession  at  the  time  this  suit  was 
brought,  and  is  still  in  possession,  claiming  some  right  to 
possession.  Whatever  right  it  had  or  has  to  the  possession 
has  never  been  terminated  by  statutory  notice,  or  by  any 
legal  proceedings.  The  action  for  forcible  entry  and  de- 
tainer does  not  involve  a  question  of  title.  It  involves  only 
the  question  of  possession,  and  the  right  to  possession.  One 
in  possession  of  real  estate,  whether  his  possession  be  right- 
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ful  or  wrongful,  cannot  be  ousted  under  proceedings  for 
forcible  entry  and  detainer,  except  by  compliance  with  the 
requirements  of  the  statute.  The  remedy  is  statutory,  and 
is  allowable  only: 

**1.  Where  the  defendant  has  by  force,  intimidation, 
fraud  or  stealth  entered  upon  the  prior  actual  possession  of 
another  in  real  property,  and  detains  the  same ; 

"2.  Where  a  lessee  holds  over  after  the  termination 
or  contrary  to  the  terms  of  his  lease ; 

"3.  Where  the  defendant,  continues  in  possession  after 
a  sale  by  foreclosure,"  etc.    Section  4208,  Code,  1897. 

Before  this  action  can  be  brought,  in  any  except  the 
first  of  the  above  cases,  three  days'  notice  to  quit  must  be 
given  to  the  defendant  in  writing.  The  action  must  be  by 
petition,  which  must  be  sworn  to,  and  the  time  for  appear- 
ance must  be  not  less  than  two  nor  more  than  six  days  from 
the  completed  service  of  notice,  except  where  the  action  is 
brought  in  the  district  or  superior  court.  If  the  defendant 
is  found  guilty,  judgment  shall  be  entered  that  he  be  re- 
moved from  the  premises,  and  that  plaintiff  be  put  in  pos- 
session thereof,  and  the  execution  for  his  removal  shall  is- 
sue, to  which  shall  be  added  a  clause  commanding  the  oflScer 
to  collect  the  costs,  as  in  ordinary  cases. 

In  State  t\  Smithy  101  Iowa  369,  this  court  held  that 
a  writ  against  one  person,  claiming  as  tenant,  will  not  be 
valid  as  against  another  person,  claiming  as  an  underlessee 
from  such  tenant,  if  the  underlessee  was  in  possession  be- 
fore the  commencement  of  the  proceeding. 

It  is  elementary  that  no  one  is  bound  by  a  judgment 
obtained  in  a  proceeding  to  which  he  is  not  a  party.  A 
corporation  is  a  distinct,  legal  entity,  distinct  from  that 
of  its  oflflcei's.  There  is  a  clear  distinction  between  the 
binding  force  of  a  judgment  irregularly  obtained  and  the 
binding  force  of  a  judgment  to  which  one  is  not  made  a 
party.    Where  one  is  a  party  to  a  proceeding,  and  judgment 
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is  irregularly  obtained,  and  a  suit  in  equity  is  brought  to 
restrain  the  enforcement  of  the  judgment,  the  party  seeking 
to  evade  the  effect  of  the  judgment  on  account  of  the  ir- 
regularity must  show  that  he  has  some  defense  to  the' judg- 
ment which  would  be  available  to  him  in  the  event  that  the 
right  involved  in  the  judgment  were  sought  to  be  enforced 
against  him.  A  court  of  equity  does  not  interfere  with 
judgments  at  law  unless  the  complainant  has  an  equitable 
defense  of  which  he  could  not  avail  himself  at  law,  because 
it  did  not  amount  to  a  legal  defense,  or  had  a  good  defense 
at  law  which  he  was  prevented  from  availing  himself  of,  by 
fraud  or  accident,  unmixed  with  negligence.  Here,  the  de- 
fendant was  seeking  to  enforce  process  against  this  plain- 
tiff, issued  upon  a  judgment  to  which  this  plaintiff  was 
never  made  a  party.  Through  such  process,  the  defendant 
was  seeking  to  deprive  the  plaintiff  of  the  possession  of 
premises  to  which  defendant's  right  of  possession  had  never 
been  adjudicated  or  determined.  Defendant  never  had  this 
plaintiff  in  court  on  its  right  to  the  possession  of  the  prem- 
ises in  controversy.  The  court,  therefore,  should  have  sus- 
tained the  contention  of  the  plaintiff,  and  restrained  the 
defendant  from  enforcing  the  process  issued  in  the  action  of 
forcible  entry  and  detainer,  in  so  far  as  this  plaintiff  was 
concerned,  and  should  have  restrained  the  defendant  from 
removing  the  plaintiff  from  the  premises  in  controversy, 
under  the  process  issued  upon  the  judgment  against  Tehel, 
on  the  simple  ground  that  the  plaintiff  was  not  a  party  to 
«aid  judgment,  had  no  notice  of  the  proceeding  that  led  up  to, 
the  judgment,  was  in  actual  possession  of  the  premises  at 
the  time  forcible  entr>'  and  detainer  proceedings  were  com- 
menced, and  was  still  in  possession,  with  his  right  to  the 
possession  not  determined. 

For  the  reasons  aforesaid,  the  judgment  of  the  superior  . 
court  is — Reversed, 

Weaver,  C.  J.,  Ladd  and  Stevens^  JJ.,  concur. 
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Devonian  Products  Company,  Appellee,  v.  Clement  L. 

Webster,  Appellant. 

00BP0BATI0N8:  A  corporation  which  issues  its  stock  to  one 
who  is,  in  fact,  an  expert  mineralogist,  In  consideration  that 
such  expert  will  perform  for  the  company  expert  services  in 
the  science  of  mineralogy,  may  not,  when  such  services  are 
actually  rendered*  thereafter  have  the  stock  canceled,  on  the 
ground  that  the  recipient  of  the  stock  was  guilty,  prior  to  the 
employment,  of  false  representations  a«  to  the  manner  in  ti>hich 
he  heeame  such  expert. 

Appeal  from  Floyd  District  Court. — C.  H.  Kellby,  Judge. 

May  15,  1920. 

Action  in  equity  to  cancel  certain  shares  of  stock 
issued  to  the  defendant,  on  the  ground  that  they  were 
fraudulently  obtained.  Decree  for  the  plaintiff  in  the  court 
below.    Defendant  appetlls. — Reversed. 

H,  J,  Fitzgerald,  J.  C,  Campbell,  and  W,  M,  Brcmillard, 
for  appellant. 

W,  G,  Henke,  Daxcley  d  Jordan,  and  H.  L.  Lockicood, 
for  appellee. 

Gaynor,  J. — This  is  an  action  in  equity  to  cancel  20,000 
shares  of  stock  issued  by  the  plaintiff  company  to  the  de- 
fendant. The  par  value  of  the  stock  was  25  cents  per  share. 
The  stock  was  issued  by  the  Interstate  Investment  &  Devel-' 
opment  Company,  the  name  of  which  was  afterwards 
changed  to  the  name  in  which  this  suit  is  brought.  The 
prayer  for  the  cancellation  of  the  stock  is  based  upon  a 
claim  that  the  same  was  procured  by  the  defendant  through 
false  and  fraudulent  representations. 

It  appears  that,  some  time  in  the  early  part  of  1903, 
the  defendant  conceived  the  idea  of  oi^anizing  a  company,  I 


■I 
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the  object  and  purpose  of  which  would  be  to  prospect  for, 
locate,  purchase,  lease,  or  other\i-ise  acquire  lands,  mines; 
mineral  claims,  oil  lands,  coal  mines,  or  any  other  property, 
to  buy,  sell,  mortgage,  and  convey  land  or  other  property, 
and  to  do  all  acts  necessary  to  the  full  carrying  out  of  its 
object;  that  to  this  end  he  interested  certain  persons  resid- 
ing in  and  about  Charles  City,  to  wit,  C.  P.  Leland,  C.  F. 
Morris,  T.  E.  Hirsch,  G.  W.  Von  Berg,  and  C.  E.  Sheldon ; 
that,  in  the  conversations  had  with  these  people,  he  repre- 
sented "that  he  was  a  professor  of  science,  that  he  was  a 
scientific  expert  of  high  standing  in  the  scientific  world,  that 
he  had  a  thorough  knowledge  of  geology  and  mineralogy,  and 
was*  sidentifically  acquainted  with  the  possibilities  of  the 
west,  and  also  that  he  had  an  acquaintance  with  mining 
methods  and  indications  of  ores,  coal,  oil,  etc.,  and  that  such 
acquaintance  and  such  knowledge  as  he  possessed  was  equal 
to  that  possessed  by  any  other  man,  that  he  was  a  graduate 
of  the  universities  of  high  standing,  that  he  had  completed 
in  universities  of  high  standing  the  course  required  in  the 
development  of  a  mining  engineer  and  geologist,  that  he 
had  completed  in  universities  and  colleges  of  high  standing 
the  work  required  by  the  curriculum  as  preliminary  to  the  ( 

bestowal  of  the  degree  of  Master  of  Science."  It  appears 
that  these  parties  became  interested  in  the  proposition,  and 
thereafter  organized  themselves  into  a  corporation,  the  ob- 
ject and  purpose  of  which,  as  recited  in  the  articles  of  in- 
corporation, was  "to  prospect  for,  locate,  purchase,  lease,  or 
othrerwise  acquire  lands,  mines,  mineral  claims,  oil  lauds, 
coal  mines,  or  other  property,  and  to  buy,  sell,  mortgage,  and 
convey  lands  or  other  property,  and  to  do  all  acts  necessary 
to  the  full  carrying  out  of  that  project."  The  capital  stock 
was  fixed  at  f50,000,  divided  into  shares  of  25  cents  each, 
par  value.  The  place  of  business  was  fixed  at  Charles  City. 
The  articles  provided  for  a  president,  first  and  second  vice- 
president,  secretary  and  treasurer,  and  a  scientific  expert 
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just  when  dividends  will  be  paid.     It  is  to  be  hoped  very 
early,"  etc. 

It  does  not  appear  definitely  by  whom  this  circular  was 
prepared  or  issued.  We  take  it,  however,  that  it  was  issued 
by  authority  of  the  company.  The  same  names  appear  at  the 
head  of  the  circular  that  api)ear  in  the  articles  of  incorpora- 
tion. It  does  not  appear  just  when  this  circular  was  issued, 
but,  we  take  it,  soon  after  the  corporation  was  organized, 
and  while  the  original  incorporators  were  officers  of  the 
company.  The  principal  part  of  plaintiflPs  business,  after  its 
organization,  seems  to  have  been  the  selling  of  stock.  One  of 
the  original  incorporators  testified  for  the  plaintiff  that,  at 
the  first  meeting.  May  7th,  after  the  incorporation : 

"We  were  willing  to  share  in  any  scheme  that  would 
bring  in  quick  and  ready  returns.  At  the  second  meeting, 
we  paid  in  IplO  apiece,  to  get  in  on  the  ground  floor,  and  for 
the  purpose  of  getting  incorporation  papers.  At  that  time, 
we  were  all  looking  out  for  our  interests,  and  not  for  the 
interests  of  the  stockholders.  We  had  a  meeting  on  June  25, 
1903,  and  the  principal  talk  at  that  meeting  was  to  get  the 
scientific  expert  out  for  some  proposition  that  we  could  make 
money  out  of.  Our  scheme  was  not  to  take  over  developed 
properties;  but,  if  Mr.  Webster  discovered  valuat)le  proper- 
ty, we  would  lease  it  and  take  an  option  on  it.  We  told 
Mr.  Webster  to  go  out  and  see  what  he  could  find.  He  went, 
and  reported  back  that  he  had  discovered  some  sage  bnish 
potash.  [It  appears,  however,  that  nothing  came  of  this.] 
I  don't  recall  that  the  board  gave  Mr.  Webster  any  direc- 
tions as  to  research,  other  than  this  testified  to.  I  don't 
remember  Mr.  Webster's  ever  refusing  to  do  as  the  board 
directed.  Mr.  Webster  did  not  ask  for  the  last  issue  of  stock 
until  1907.  On  January  4,  1907,  the  board  voted  to  issue 
to  the  defendant  the  balance  of  the  20,000  shares,  115  shares 
having  been  issued  on  March  12,  1904.  The  same  was  is- 
sued in  consideration  of  services  rendered  to  the  company  in 
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the  amount  of  f.5,000,  being  the  par  value  of  the  stock.  I 
was  secretary  at  the  time.  We  first  decided  that  we  didn't 
need  the  services  of  the  scientific  expert  after  Mr.  Webster 
opposed  a  deal  contemplated  between  the  plaintiff  and  a 
company  known  as  the  Radio  Company.  Mr.  Webster 
never  declined  to  act  as  scientific  expert,  up  to  the  time  we 
discharged  him.  The  statements  of  Webster  as  to 
his  qualifications  and  training  were  made  sever- 
al months  prior  to  the  organization  of  the  com- 
pany. I  don't  remember  that  Mr.  Webster  made  any  state- 
ments concerning  his  education  or  qualifications  at  the  board 
meeting  at  the  time  the  company  entered  into  the  contract 
w.ith  him  under  which  he  was  to  receive  the  20,000  shares 
of  stock.  The  contract  under  which  he  was  to  receive  these 
shares  was  presented  at  the  meeting  by  either  Hirsch  or  Le- 
land.  It  waK  read  and  voted  on.  Mr.  Webster  said  noth- 
ing about  the  contract  at  the  meeting.  Mr.  Leland  had  more 
to  do  and  say  than  any  of  the  others  at  the  meeting,  and  he 
was  the  ruling  hand  of  the  corporation.  Mr.  Webster  never 
had  much  to  say  at  the  meetings.  Leland*  and  Hirsch  talked 
very  strongly  *easy  money,'  when  the  corporation  was  organ- 
ized. We  all  entered  into  it  with  the  idea  of  getting  easy 
money." 

Touching  the  making  of  the  contract  with  the  defend- 
ant, we  quote  from  the  minutes  of  the  meeting  of  June  4, 
1903: 

•  "The  organizers  all  met  in  regular  meeting,  fii-st  discuss- 
ing the  work  of  the  scientific  expert  and  the'conditions  under 
which  he  is  to  work.  The  following  points  were  agreed  up- 
on: The  present  scientific  expert,  C.  L.  Webster,  shall  re- 
ceive, without  cash  consideration,  20,000  shares  of  our  capi- 
tal stock,  also  $3.00  per  day  and  all  necessary  expenses  of 
travel,  transfer,  board,  and  lodging,  while  actually  employed 
in  the  business  of  the  company.  In  return  for  this,  the  said 
Webster  shall  give  his  full  time  and  his  best  efforts  for  the 
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promotion  of  the  company's  interests,  in  that  he  shall  fully 
employ  his  time  and  strength  in  finding  and  securing,  under 
the  direction  of  the  board  of  director*,  valuable  mineral 
properties  of  various  descriptions,  such  as  gold,  silver,  cap- 
per, iron,  or  coal  mines,  oil  lands,  and  any  other  property 
whatsoever;  that  he  shall  seek  to  interest  parties  in  prop- 
erties heretofore  named,  with  a  view  of  selling  said  proper- 
ties at  the  greatest  possible  profit  to  the  said  company.  In 
doing  this  work,  it  is  understood  that  the  said  expert  shall 
ordinarily  only  act  under  the  orders  of  the  board  of  dure- 
tors,  though  exceptional  cases  may  arise  when  it  will  be 
necessary  to  act  without  delay,  and  this  shall  be  allowed  him 
if,  in  his  judgment,  there  is  but  one  profitable  course  open 
in  the  premises.  Eegular  reports  of  his  work  shall  be  for- 
warded by  him  to  the  secretary.  It  is  also  understood  that 
the  said  Webster  shall  give  his  whole  time  under  this  con- 
tract for  the  period  of  10  years,  provided  he  is  annually  re- 
elected to  his  office  at  the  regular  election  as  provided  by  the 
bp'latos  of  the  company/' 

One  of  the  officers  of  the  company  testified : 
"Mr.  Webster  went  out  west,  and  reported  a  potash 
proposition  and  some  mining  propositions  and  a  summer 
resort  out  in  the  mountains.  None  of  these  propositions 
were  tangible.  There  was  an  attempt  made  to  sell  the  potash 
proposition,  but  it  was  not  put  in  such  form  as  to  make  it 
tangible,  and  nothing  ever  came  of  it.  At  th.e  time  we  sent 
him  out,  Mt.  Webster's  scientific  ability  and  fSS.OO  was  all 
there  was  to  the  company.  Mr.  Webster  wrote  us,  when  he 
was  out  west,  as  to  what  he  was  doing.  We  considered  it 
best  to  try  and  sell  the  potash  proposition.  Went  to  Chicago 
for  that  purpose." 

Another  witness  testified  that,  prior  to  the  issuance  of 
the  stock  to  him,  the  defendant  had  submitted  to  the  com- 
pany propositions  that  had  been  accepted,  and  the  potash 
proposition,  which  they  tried.    He  had  submitted  a  great 
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he  had  completed,  in  universities  of  high  standing,  the  cours- 
es required  in  the  development  of  a  mining  engineer  and 
geologist;  that  he  had  completed  in  universities  and  colleges 
of  high  standing  the  work  required  by  the  curriculum  as  pre- 
liminary to  the  bestowal  of  the  degree  of  Master  of  Science.^' 

The  right  to  cancel  this  contract  is  predicated  on  the  sole 
ground  that  the  representations  herein  set  out  were  not 
true;  that  the  defendant  was  not  an  expert  mineralogist; 
that  he  did  not  have  a  thorough  knowledge  of  geology  and 
mineralogy' ;  that  he  was  not  acquainted  with  the  possibili- 
ties of  the  west ;  and  that  he  had  no  acquaintance  with  min- 
ing methods  by  which  ores,  coal,  oil,  etc.,  could  be  ascer- 
tained. We  may  concede,  for  the  purposes  of  this  case,  that 
the  defendant  made  these  statements;  that  he  was  not  a 
graduate  of  any  university ;  that  he  had  not  taken  the  course 
required  in  the  development  of  mining  engineers  and  geolo- 
gists; that  he  had  not  completed  in  any  university  or  col- 
lege the  work  I'equired  by  the  curriculum  as  preliminary  to 
the  bestowal  of  the  degree  of  Master  of  Science :  yet  we  can- 
not concede  that  he  was  not  a  practical  expei-t  in  these  Vme^. 
The  question  that  concerned  his  employers  did  not  depend 
upon  the  source  from  which  he  acquired  his  knowledge,  ao 
mu<!h  as  it  did  upon  the  fact  of  knowledge.  It  is  true  that 
colleges  and  universities  teaching  these  branches  of  science 
enable  a  student  to  more  quickly  acquire  the  fundamentals 
upon  which  to  build,  but  the  building  process  is  purely  per- 
sonal, and  may  be  acquired  and  possessed  without  the  aid  of 
these  institutions.  When  one  has  the  aptitude,  the  industn', 
access  to  books  of  learning  upon  these  branches,  and  practi- 
cal experience,  he  may  become  expert  in  these  lines  without 
the  aid  of  these  institutions.  Resort  may  be  had  to 
"Those  ancient  teachers,  never  dumb, 
^*0f  nature's  unhoused  lyceum." 

We  do  not  think  the  record  would  justify  us  in  saying 
that  this  man  did  not  have  the  capacity,  the  qualifications. 
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the  learning,  and  the  ability  to  discharjp^e  all  the  duties  which 
he  assumed,  and  which,  by  reason  of  his  employment,  plain- 
tijQf  was  justified  in  calling  upon  him  to  perform.  He  was 
not  dealing  with  ignorant  men — men  unacquainted  with 
science  and  books.  Though  they  were  not,  perhaps,  skilled 
in  this  particular  line  of  science,  they  were  skilled  in  the 
way  of  the  .schools.  This  plaintiff  has  permitted  him  to  act 
in  the  capacity  of  expert  engineer  during  all  these  years. 
After  he  had  severed  his  connection  under  this  contract,  he 
was  re-emploied  by  the  directors  of  this  company,  following 
methods  which  the  company  itself  bad  adopted  in  the  man- 
agement of  its  business.  The  record  fails  in  any  place  to 
show  that  he  did  not  respond  willingly  and  fully  to  any  serv- 
ice which  the  corporation  called  upon  him  to  perform,  in  the 
line  of  his  employment.  Not  all  the  sins  of  omission  and 
commission  of  this  corporation  ought  to  be  laid  upon  this  de- 
fendant. 

Nowhere  in  plaintiff's  petition  is  it  urged  that  its  act  in 
issuing  this  stock  was  ultra  tires.  Nowhere  is  it  claimed 
that  it  was  not  authorized  to  issue  the  stock  in  pursuance 
of  the  contract  made.  Such  issues  were  not  tendered.  It 
predicates  its  right  to  cancel  this  stock  upon  the  fact  alone 
that  the  defendant  misrepresented  his  qualifications  to  the 
promotors  of  this  concern,' and  on  that  theory  alone.    There 

.  is  no  claim  that  he  did  not  perform  the  sendees  fully  called 
for  by  his  contract.  No  such  issue  was  tendered.  It  is  not 
claimed  that  he  did  not  earn  the  $5,000  represented  by  the 

/  stock,  assuming  that  he  was  capable  and  qualified  to  dis- 
charge the  duties  of  an  expert  mineralogist.  The  right  of 
the  corporation  to  enter  into  the  contract,  the  right  of  the 
corporation,  as  such,  to  issue  the  stock,  in  consideration  of 
performance  of  the  conditions  of  the  contract,  is  not  ques- 
tioned in  any  pleading.  The  right  to  cancel  the  contract — ^if 
any  right  exists  in  this  suit — ^must  rest  upon  the  allegations 
made  in  the  petition  upon  which  the  right  is  predicated.   The 
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services  contracted  for  have  been  performed.  The  contract 
on  the  part  of  the  plaintiff  has  been  executed.  The  plaintiff 
cannot  repudiate  it  at  this  time.  See  Church  t?.  Johnson 
BroB,,  93  Iowa  544 ;  LucOrS  v.  White  Line  Tra/ns.  Co,,  70  Iowa 
oil;  Fidelity  Ins,  Co.  v.  German  8av.  Bank,  127  Iowa  591. 
Plaintifif  has  received  and  is  holding  the  consideration  for 
which  this  stock  was  issued.  It  has  shown  no  l^al  or  equi- 
table ground  upon  which  it  is  entitled  to  the  relief  prayed 
for.  We  think  the  court  erred  in  finding  for  the  plaintiff, 
and  its  action  is — Reversed, 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Ix  RE  Probate  of  Will  of  Anna  Kielsmark. 

Elias  p.  Biebbr,  Appellee,  v.  Hans  Ivbrsbn  et  al..  Ap- 
pellees;   A.  Mitchell  Palmer,  Alien  Proper- 
ty Custodian,  Appellant. 

WILLS:  Validity  of  Devise  to  Alien  Enemy.  A  devise  to  an  alien 
enemy  is  valid,  but  the  court  will  retain  Jurisdiction  over  the 
property  until  peace  is  declared. 

Appeal  from  Cfrund/y  District  Court, — Charles  W.  Mullan, 

Judge. 

May  15,  1920. 

Action  to  pi"obate  a  will.  The  sole  question  presented 
is  whether  or  not  a  devise  of  property  to  an  alien  enemy  is 
in  contravention  of  the  public  law  and  the  act  of  Con- 
gress referred  to  in  the  opinion.  The  invalidity  of  the  de- 
vise was  raised  by  heirs  residing  in  this  country.  The  court 
held  the  devise  invalid.  Appeal  to  this  court.  The  opinion 
states  the  facts. — Reversed  a/nd  remanded. 


May  1920]  In  rb  Will  op  Kiblsmark.  1379 

Williamson  d  Willoughhy  and  Emmet  TirUey,  for  ap- 
pellant. 

A,  G,  Briggs  and  Briggs^  Thygeaon  d-  Everall,  for  ap- 

Gaynor,  J. — ^Anna  Kielsniark  died  on  the  7th  day  of 
August,  1917,  testate,  leaving  surviving  her,  as  her  only 
heirs  at  law,  the  following  named  persons:  Marie,  Eliza- 
beth, Peter,  and  Christian  Vodder,  children  of  a  deceased 
Bister,  and  Hans  and  Oluf  Iversen,  children  of  another  de- 
ceased sister.  On  the  15th  day  of  August,  1917,  an  instru- 
ment purporting  to  be  her  last  will  and  testament  was  filed 
in  the  district  court  of  Grundy  County,  Iowa,  for  probate. 
The  Vodders  were  all  bom  in  Germany,  and,  during  all  the 
times  hereinafter  mentioned,  were  actual  residents  and  citi- 
zens of  Germany,  and  are  still  residents  and  citizens  of 
Germany.  Hans  Iversen  and  Oluf  Iversen  are  residents  of 
the  United  States,  residing  at  St.  Paul,  Minnesota.  Hans 
Iversen,  at  the  time  of  the  filing  of  thfe  will,  had  declared 
his  intention  to  become  a  citizen  of  the  United  States,  but 
had  not  been  naturalized.  It  does  not  appear  whether  Oluf 
had  declared  his  intention  to  become  a  citizen  or  not. 

War  was  declared  by  the  United  States  against  the 
imperial  German  government  on  the  10th  day  of  April,  1917. 

On  the  24th  day  of  July,  1917,  the  will  was  made,  and 
on  August  15,  1917,  was  filed  for  probate.  On  the  2d  day 
of  January,  1918,  Hans  Iversen  and  Oluf  Iversen  appeared, 
and  filed  objections  to  the  probate  of  the  will,  on  the 
ground  that  a  state  of  war  existed  between  the  United 
States  of  America  and  the  imperial  government  of  Germany 
at  the  time  the  will  was  made,  and  still  exists,  and  that  the 
parties  named  In  the  will  as  beneficiaries,  to  wit,  Marie  and 
Elizabeth  Vodder,  were  and  are  alien  enemies.  On  these 
facts,  objectors  predicated  a  claim  that  the  bequest  to  these 
Vodders  was  absolutely  void,  and  that,  as  to  the  property 
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attempted  to  be  devised  to  them,  Anna  Kielsmark  died  in- 
testate. 

The  will,  so  far  as  material  to  this  controversy,  recites : 

"That  I,  Anna  Kielsmark,  of  the  town  of  Reinbeck  in 
the  county  of  Grundy,  in  the  state  of  Iowa,  being  of  sound 
mind,  etc.,  do  here  make,  execute,  publish  and  declare  this 
my  last  will  and  testament. 

"Ist.  I  provide  that  all  my  just  debts  and  expenses  be 
paid  out  of  my  estate. 

"2d.  A  bequest  of  JlOO  to  the  Ladies'  Aid  Society  of 
the  Congregational  Church. 

"3d.  Instructions  to  the  executor  to  hold  f  100,  invest  the 
same  and  pay  the  income  each  year  therefrom  to  the  Bein- 
beck  Cemetery  Association  for  the  purpose  of  keeping  up 
her  burial  lot  in  the  cemetery. 

"4th.  [The  clause  in  controversy.]  I  have  two  nieces  at 
this  time  in  Germany,  to  wit:  Miss  Elizabeth  Vodder  kml 
Miss  Marie  Vodder  and  I  hereby  instruct  my  executor  to 
communicate  with  them  as  soon  as  possible  in  case  they  shall 
not  have  arrived  in  Reinbeck  prior  to  my  death ;  he  shall  in- 
vite them  to  move  to  Reinbeck;  in  case  they  or  either  of 
them,  come,  they  shall  have  the  home  in  Reinbeck,  being  the 
only  real  estate  in  the  said  town  of  Reihbeck,  in  Grundy 
County,  Iowa,  •and  I  hereby  give  the  same  to  them,  together 
with  all  the  furniture  and  personal  effects  therein ;  my  exec- 
utor shall  hold  the  mid  p'operty  and  care  for  the  same  wti- 
til  they  come,  or  until  five  years  from  the  close  of  the  present 
European  War,  and  if  he  heare  from  them,  and  they  or  ei- 
ther of  them,  come  to  Reinbeck  to  live,  she  or  both  of  them, 
shall  have  the  said  home  in  absolute  title ;  in  case  he  hears 
from  them  and  they  neither  of  them  desire  to  come  to  Ameri- 
ca, then  he  shall  sell  the  said  house  and  the  proceeds  thereof 
shall  be  divided  between  them  and  he  shall  also  pack  up  my 
smaller  effects  and  send  to  them.  lu  case  either  of  said 
nieces  shall  not  be  living  at  that  time,  then  the  survivor 
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shall  take  half  the  said  property,  and  the  remaining  half 
Hhall  be  divided  between  the  persons  named  in  the  next 
paragraph." 

The  next  paragraph  provides  for  the  disjwsition  of  the 
property  in  the  event  the  two  Vodders  named  in  the  will 
are  dead. 

Elizabeth  and  Marie  Vodder  were  both  living  at  the  time 
the  will  was  offered  for  probate,  arfd  at  the  time  of  the 
trial.  So  far  as  this  controversy  is  concerned,  all  the  facts 
material  were  stipulated  between  the  parties.  The  stipula- 
tion shows  the  facts  above  recited,  arid  that,  during  all  of 
the  time  mentioned,  Elizabeth  and  Marie  Vodder  were  and 
still  are  alien  enemies  of  the  United  States  of  America,  resi- 
dents and  citizens  of  Geraiany ;  that  testatrix,  Anna  Kiels- 
mark,  resided  in  the  town  of  Reinbeck,  in  Grundy  Coun- 
ty, at  the  time  of  her  death ;-  that  she  had  lived  there  for 
something  more  than  30  years,  and  was  a  citizen  of  the 
United  States.  Upon  the  hearing,  A.  Mitchell  Palmer, 
alien  property  custodian,  appeared  by  attorneys  William- 
son &  Willouglrby,  and  joined  with  the  proponent  in  an 
effort  to  have  the  will  probated  and  made  effectual.  The 
court,  upon  the  final  hearing,  found  the  facts  as  herein  re- 
cited, and  concluded  therefrom  that  any  attempt  on  the 
part  of  Anna  Kielsmark  to  devise  to  these  nieces  any  part 
of  her  estate  was  an  attemjit  to  furnish  aid  and  comfort  to 
the  enemy,  and  that,  therefore,  the  provision  of  the  will 
by  which  the  property  of  the  testator  was  attempted  to  be 
given  to  Elizabeth  and  Marie  Vodder  was  and  is  void.  The 
will  in  all  other  respects  was  upheld.  The  decree  recites 
that  the  entire  estate,  except  the  bequests  in  the  second 
and  third  paragraphs,  descended  to  the  legal  heirs  of  Anna 
Kielsmark  on  her  death,  according  to  their  respective 
shares,  as  fixed  by  the  statute  of  the  state  of  Iowa;  that 
Hans  Iversen  and  Oluf  Tversen,  being  residents  of  the  Unit- 
ed States,  were  entitled  to  have  paid  over  to  them  by  the 
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executor  the  shares  of  the  estate  of  the  testatrix  to  which 
they  are  respectively  entitled,  as  heira  at  law;  that  the 
shares  of  Marie,  Elizabeth,  Peter,  and  Christian  Vodder,  as 
heirs  at  law,  should  at  once  be  taken  possession  of  by  the 
alien  property  custodian,  and  dealt  with  according  to  the 
laws  of  the  United  States  relating  to  alien  enemy  prop- 
erty, and  that  the  shares  of  these  Vodders  should  be  de- 
livered by  the  executors  to  the  alien  property  custodian. 

The  only  question  presented  is  whether  or  not  the  pro- 
vision of  the  will  by  which  Anna  Kielsmark  devised  her 
property  to  these  two  nieces  is  void,  on  the  sole  ground  that 
they  were  alien  enemies  of  the  United  Btates  at  the  time 
the  bequest  was  made,  and  at  the  time  the  will  was  pre- 
sented for  probate. 

Much  learning  has  been  expended  on  this  question.  It 
i*<  a  mere  fiction  of  the  law  that  all  citizens  of  one  country 
at  war  with  another  are  each  the  enemy  of  the  other.  It 
is  a  fiction,  however,  indulged -in  to  justify,  in  a  measure, 
the  rule  that  prohibits  intercourse  between  citizens  of  coun- 
tries at  war  with  each  other.  The  innocent  suffer  for  the 
good  of  the  whole  people.  It  is  a  general  principle,  recog- 
nized and  enforced  by  the  courts  of  all  civilized  countries, 
that  war  operates  as  an  interdiction  on  all  commercial  or 
other  specific  intercourse  and  communication  with  a  pub- 
lic enemy.  The  'courts  of  England  and  the  courts  of  this 
country  have  spoken  upon  the  question,  and  have  recog- 
nized that,  during  war,  all  trade  and  intercoui*8e  between 
the  citizens  or  subjects  of  one  of  the  belligerent  states  or 
powere  with  those  of  the  others  are  inimical  to  the  best 
interests  of  each,  except  it  be  by  license  or  permission  of 
the  government.  So  it  follows  that,  without  license,  all 
commercial  transactions,  all  trading  between  citizens  of 
states  or  nations  at  war,  are  unlawful,  and  all  contracts 
growing  out  of  such  trading,  or  out  of  voluntary  inter- 
course with  a  public  eueiny,  are  void,  and  that  no  valid  con- 
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tract  can  exist,  nor  any  promise  arise,  by  implication  of 
law,  from  any  transaction  with  an  enemy,  without  permis- 
sion from  the  government.  See  Hill  v.  Baker,  32  Iowa  302 ; 
Rice  V.  Shook,  27  Ark.  137  (11  Am..  Rep.  783)  ;  Bilfgernj  r. 
J5ran^/i  c^  F^ons,  19  Gratt.  (Va.)  393  (100  Am.  Dec.  679 >; 
Statham  v.  New  York  Life  Ins,  Co.,  45  Miss.  581  (7  Am. 
Kep.  737)  ;  Potts  v.  Bell,  8  Term  Rep.  549;  also,  authorities, 
collatecl  on  page  686,  L.  R.  A.  1917C;  United  States  t\ 
Lapene,  17  Wall.  601   (21  L.  Ed.  693). 

After  the  bi^eaking  out  of  war  between  Germany  and 
the  United  States,  Congress  passed  an  act  providing,  among 
other  things: 

"That  it  shall  be  unlawful  for  any  person  in  the  United 
States,  except  wuth  license  of  the  president,  granted  to  such 
person,  *  *  *  to  trade,  or  attempt  to  trade,  either 
directly  or  indirectly,  with  ♦  ♦  ♦  any  other  person, 
with  knowledge  or  roai?onable  cause  to  believe  that  such 
other  i)erson  is  an  enemy,  or  ally  of  enemy.''  40  St.  at  L. 
412. 

Further,  that: 

"No  conveyance,  transfer,  delivery,  payment,  or  loan 
of  money  or  other  property,  in  violation  of  [the  foregoing 
provisions]  made  after  the  passage  of  this  act,  and  not  un- 
der license  as  herein  provided  shall  confer  or  create  any 
right  or  remedy  in  respect  thereof. '^    40  St.  at  L.  417. 

The  act  defined  the  words  "to  trade"  as  follows: 

"(a)  Pfiy?  satisfy,  compromise,  or  give  security  for  the 
payment  or  satisfaction  of  any  debt  or  obligation. 

"(b)  Draw,  accept,  pay,  present  for  acceptance  or  pay- 
ment, or  indorse  any  negotiable  instrument  or  chose  in  ac- 
tion. 

"(c)  Enter  into,  carry  on,  complete,  or  perform  any 
contract,  agreement,  or  obligation. 

"(d)  Buy  or  sell,  loan  or  extend  credit,  trade  in,  deal 
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with,  exchange,  transmit,  transfer,  assign,  or  otherwise  dis- 
pose of,  or  receive  any  form  of  property. 

"(e)  To  have  any  form  of  business  or  commercial  com- 
munication or  intercourse  with"  an  enemy.  40  St.  at  L. 
412. 

We  do  not  find  that  it  has  ever  been  expressly  held  that 
Ihe  law  of  nations,  as  judicially  declared,  renders  void  a 
devise  made  to  an  alien  enemy.  We  do  not  find  it  so  held 
in  direct  terms,  and  we  think  there  is  reason  for  distin- 
guishing the  act  of  devising  property  to  an  alien  from  those 
transactions  heretofore  held  void,  especially  when  the  de- 
vise, relates  to  real  estate.  Nothing  passes  to  the  enemy  at 
the  time  of  the  making  of  the  will.  The  making  of  the  will 
involves  no  personal  transaction  between  the  devisee  and 
testator.  Nothing  passes  at  that  time,  nor  can  anything 
pass  until  the  d^ath  of  the  testator.  On  the  probate  of  the 
will,  an  executor  is  appointed,  who  serves  as  custodian  of 
all  the  property,  under  the  direction  of  the  court.  No  ac- 
tion can  be  maintained  by  the  alien  to  recover  the  property, 
or  the  increment  of  the  property,  while  a  state  of  war  ex- 
ists, and  he  acquires  no  dominion  over  it,  either  for  use  op 
service.  A  bequest  by  one  relative  to  another,  though  the 
other  be  an  alien  enemy,  does  not  even  remotely  suggest  a 
purpose  to  give  aid  or  comfort  to  the  alien  enemy,  and  does 
not,,  and  in  the  nature  of  things  cannot,  tend  to  increase  his 
resources.  As  said  by  Justice  Gray,  in  Kershaxo  v.  Kelsey, 
1 00  Mase.  561,  573 : 

"At  this  age  of  the  world,  when  all  the  tendencies  of  the 
law  of  nations  are  to  exempt  individuals  and  private  con 
tracts  from  injury  or  restraint  in  consequence  of  war  be- 
tween their  governments,  we  are  not  disposed  to  declare 
such  contracts  unlawful  as  have  not  been  heretofore  ad- 
judged to  be  inconsistent  with  a  state  of  war." 

Justice  Gray,  in  that  case,  further  said,  at  page  572: 

"The  result  is  that  the  law  of  nations,  as  judicially  de- 
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flared,  prohibits  all  intercourse  between  citizens  of  two  bel- 
ligerents which  is  inconsistent  with  the  state  of  war  be- 
tween their  countries;  and  that  this  includes  any  act  of 
voluntary  submission  to  the  enemy,  or  receiving  his  pro- 
tection; as  well  as  any  act  or  contract  which  tends  to  in- 
crease his  resources;  and  every  kind  of  trading  or  com- 
mercial dealing  or  intercourse,  whether  by  transmission  of 
money  or  goods,  or  orders  for  the  delivery  of  either,  between 
the  two  countries,  directly  or  indirectly,  *  *  *  or  by 
contracts  in  any  form  looking  to  or  involving  such  trans- 
mission. ♦  ♦  ♦  Beyond  the  principle  of  these  cases,  the 
prohibition  has  not  been  canned  by  judi<?ial  decision."  . 

What  was  said  there  by  Justice  Gray  was  quoted  with 
approval  by  the  Supreme  Court  of  the  United  States  in 
Williams  v.  Paine,  in  an  opinion  written  by  Justice  Peck- 
ham,  169  U.  S.  55  (42  L.  Ed.  658). 

It  will  be  noted  that  the  devisees  Marie  and  Elizabeth 
Vodder  were  not  represented  in  the  trial  of  this  case,  ex- 
cept by  the  alien  property  custodian,  and  it  will  be  noted 
that  he  is  insisting,  on  the  part  of  the  government,  that  the 
devise  be  declared  valid,  and  is  asking  that  the  property  so 
devised  be  turned  over  to  him  for  the  use  and  benefit  of 
the  government.  The  custodian  alone  has  appealed.  Jus- 
tice Fields,  in  dealing  with  an  act  of  Congress  not  unlike 
the  one  here  under  consideration,  in  Corhett  v,  Nutt,  77  U. 
S.  464  (19  L.  Ed.  976),  said: 

"If  the  devise  of  Mrs.  Hunter  can  be  brought  within 
the  language  of  the  last  section,  it  must  be  because  a  de 
vise  is  embraced  within  the  terms  *sales,  transfers,  and  con- 
veyances;' and  because  her  'aiding  and  abetting*  the  re- 
bellion ♦  ♦  ♦  are  legitimate  and  necessary  inferences 
from  her  voluntary  and  continued  residence  within  the 
Confederate  lines.  ♦  ♦  ♦  Assuming,  however,  that  a 
devise  is  within  the  'sales,  transfers,  and  conveyances'  in- 
validated by  the  act,  and  that  Mrs.  Hunter  is  within  the 
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category  of  persons  for  whom  the  warning  and  proclama- 
tion of  the  I  resident  were  intended,  we  are  of  the  opinion 
that  the  invalidity  declared  is  limited,  and  not  absolute; 
that  it  is  only  as  against  the  United  States  that  the  'sales, 
transfers,  and  conveyances'  of  property  liable  to  seizure  are 
null  and  void;   and  that  they  are  not  void  as  between  pri- 
vate persons,  or  against  any  other  party  than  the  United 
States.    *     •     *     It  was  to  prevent  these  provisions  from 
being  evaded  by  the  parties  whose  property  was  liable  to 
seizure  that  'sales,  transfers,  and  conveyances'  of  the  proper- 
ty were  declared   invalid.     They  were  null   and  void,   as 
against   the  belligerent  or  sovereign   right  of   the  United 
States  to  appi-opriate  and  use  the  property  for  the  purposes 
designated,  but  in  no  other  respect,  and  not  as  against  any 
other  party.    Neither  the  object  sought  nor  the  language  of 
the  act  i-equires  any  greater  extension  of  the  terms  used. 
The  United  States  were  the  only  party  who  could  institute 
the  proceedings  for  condemnation;    the  offense  for  which 
such  condemnation   was  decreed  was  against  the  United 
States;   and  the  property  condemned,  or  its  proceeds,  went 
to  their  sole  use.    They  alone  could,  therefore,  be  afftected 
by  the  sales." 

This  case  is  not  directly  in  point  on  the  question  here 
under  consideration ;  but,  in  a  general  way,  it  has  a  bear- 
ing upon  the  question  here  to  be  determined. 

It  will  be  borne  in  mind  that  Anna  Kielsmark  was  a 
resident  and  a  citizen  of  the  United  States;  that  she  was 
the  owner  of  the  property,  and  acquired  and  held  such  own- 
ership under  the  laws  of  the  United  States ;  that  she  had  a 
right  to  convey  and  dispose  of  this  property  as  she  saw 
fit;  that  she  had  a  right  to  bequeath  it  to  aliens,  and 
aliens  had  a  right  to  take  it  under  the  bequest.  The  only 
question  legitimately  presented  to  the  court  was  whether 
or  not  the  instrument  was  the  last  will  and  testament  of 
Anna  Kielsmark,  executed  in  conformity  with  the  laws  of 


May  1920J  In  re  Will  of  Kielsmark.  1387 

this  state,  and  whether  or  not  she  had  testamentaiT  cisi' 
pacity,  at  the  time,  to  make  the  will.  The  effect  of  the  will, 
when  executed,  presented  an  entirely  different  question; 
but  the  parties,  waiving  the  form  in  which  the  question  was 
raised,  have  presented  to  us  the  sole  question  whether  or 
not,  when  properly  probated,  the  instmment  is  effectual  as 
a  devise  of  property  within  this  state,  and  whether  or  not 
the  interdiction  of  public  law,  based  upon  public  policy,  or 
the  act  of  Congress,  hereinbefore  referred  to,  makes  it  void. 
We  cannot  construe  the  making  of  a  will  as  within  the 
inhibition  of  either  the  general  law  op  the  act  of  Congress. 
It  certainly  is  not  an  act  of  trading,  nor  Can  it  legitimately 
be  brought  within  any  of  the  definitions  of  trading,  as 
made  by  the  act  itself.  W^e  must  assume  that  the  testator 
had  a  knowledge  of  the  law;  knew  that  any  devise  which 
she  made  would  subject  the  property  to  confiscation  by  this 
government;  knew  that  the  devisees  could  not  maintain 
any  action  to  recover  the  property  or  the  rent  and  profits 
accruing  from  the  property  during  the  continuance  of  the 
war;  knew  that  the  devisees  could  get  no  benefit  from  the 
property  until  after  peace  was  declared.  Thte  time  of  her 
death  was  uncertain.  The  time  when  the  will  would  be- 
come effectual  was  uncertain.  Further,  it  was  provided  in 
the  will  itself, — and  this  negatives  the  thought  that  she 
was  comforting  the  enemy : 

"IMy  executor  shall  hold  the  property  and  care  for  the 
same  until  they  come,  or  until  five  years  from  the  close  of 
the  present  European  War.*' 

She  expressly  provided  that  her  executor,  a  resident 
and  citizen  of  this  eountrj-  and  this  state,  should  hold  the 
property  until  five  years  from  the  close  of  the  war,  unless 
the  devisees  became  residents  of  this  country,  and  residents 
of  the  place  in  which  the  property  was  situated.  We  think 
the  fairer  and  better  rule  is  that  which  was  suggested  and 
followed  in   Weiditachka  v.  Supreme  Tent  of  Knights  of 
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Maccahees,  188  Iowa  183.  lu  that  case,  the  answer 
raised  the  issue  that  the  heirs  of  the  insured-  person  Vere 
residents  and  citizens  of  Germany,  and  therefore,  as  such, 
not  entitled  to  take,  and  any  bequest  to  them  was  void.  In 
that  case,  it  was  said : 

"The .  object  is  not  to  defeat  the  alien  enemy  of  his 
right  to  recover  whatever  may  be  owed  to  him,  nor  to  shield 
the  citizen  from  the  enforcement  of  his  just  obligations,  but 
to  obviate  the  deriving  of  any  advantage  by  the  enemy, 
directly  or  indirectly,  pending  hostilities.  These  reasons 
have  persuaded  many  courts  to  postpone,  rather  than  abate, 
actions  begun  before  the  countries  were  engaged  in  war." 

Our  conclusion  is  that,  instead  of  declaring  the  devise 
invalid,  the  court  should  have  declared  it  valid,  and  orderied 
the  executor  to  retain  the  properi^y  until  such  time  as  peace 
was  declared  between  this  country  and  Germany.  This 
construction  of  the  law  is  in  accord  with  that  innate  sense 
of  fairness,  decency,  and  justice  which  ought  to  exist  be- 
tween civilized  countries,  even  in  time  of  war,  and  to  re- 
quire courts,  that  believe  in  international  rights,  to  be 
more  careful  to  preserve  them.  To  this  end,  the  property  of 
the  German  citizen  may  be  preserved  until  such  time  as 
peace  is  declared,  subject  only  to  the  rights  of  the  govern- 
ment to  take  it,  under  any  act  providing  for  the  forfeiture 
of  alien  property  to  the  government.  In  In  re  Boussmaker, 
13  Vesey  71,  the  court  allowed  the  claim  of  an  alien  enemy 
to  be  proved  in  time  of  war,  and  the  dividends  held  by  the 
British  court  until  peace.  In  the  Weiditschka  case,  it  was 
said:  . 

"  'Indeed,  the  fact  that  our  country  is  now  at  war  with 
Germany  is  all  the  more  reason  wliy  this  court  should  most 
scrupulously  award  to  this  German  citizen  those  interna- 
tional  and  equitable  rights  which  no  fair-minded  people 
ever  deny,  even  to  their  enemies  in  times  of  war.' '' 

Upon  the  whole  record,  we  think  the  case  should  be  re- 
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versed,  and  it  is  reversed,  with  order  to  enter  decree  in  har- 
mony with  the  conclusions  herein  expressed. — Reversed  cmd 
remanded. 

ft 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


TxTERsn^vrE  Investment  &  Development  Company,  Ap- 
pellee, V.  Clement  L.  Webster,  Appellant. 

OOBPOBATIONS:    Accounting  Against  Oilicer.    An  officer  of  a  cor- 

1  poration  who,  after  a  sale  of  corporate  stock  by  the  corporation, 
substitutes,  without  authority,  stock  personally  owned  by  him, 
and  witiidraws  the  amount  thereof  from  the  corporate  treasury, 
will,  in  an  action  for  accounting,  be  charged  with  the  amount 
so  withdrawn. 

0OSPOBATION8:     Accouiting-HBurden  of  Proof.     Claims,  in  an 

2  action  for  accounting,  may  not  be  allowed,  on  testimony  which 
is  so  uncertain,  indefinite,  and  unsatisfactory  that  not  even 
approximate  accuracy  can  be  arrived  at. 

Appeal  from  Floyd  District  Court, — ^C.  H.  Kbllby,  Judge. 

Mat  15,  1920. 

Suit  in  equity  for  an  accounting.  The  material  facts 
will  be  •referred  to  in  the  course  of  the  opinion.  There 
was  a  decree  finding  the  defendant  indebted  to  plaintiflf 
in  the  sum  of  |17,267.76,  for  which  amount  judgment  was 
entered  against  him.    The  defendant  appeals. — Affirmed. 

Edtoards,  Longley,  Ransier  d  Smith,  J.  C,  Campbell^ 
\\\  M,  Brouillardf  and  H,  J,  Fitzgerald,  for  ^pellant. 

Dawley  d  Jordan,  W.  G,  Henke,  and  H.  L.  Locktoood, 
for  appellee. 

Stevens,  J. — The  transactions  out  of  which  the  con- 
troversy involved  upon  this  appeal  arose  are  numerous,  and 
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of  the  respective  parties,  it  should  be  noted  that,  so  far  as 
disclosed  by  the  i-ecord,  the  only  source  of  plaintiff's  in- 
come was  from  the  sale  of  stock.  Manv  thousands  of  dol- 
lars  were,  however,  realized  from  this  source,  the  stock  be- 
ing sold  at  from  25  cents  to  $25  per  share,  large  commis- 
sions for  selling  being  allowed  the  company's  representa- 
tives. 

It  is  conceded  that  the  material  used  in  the  construc- 
tion of  the  museum  was  furnished,  or  paid  for,  by  defend- 
ant, and  that  the  amount  charged  against  the  defendant, 
if  properly  chargeable  to  him,  is  not  excessive.  The  build- 
ing was  erecteil  on  lots  owned  by  defendant;  but  it  is  al- 
leged, in  an  amendment  to  his  answer  and  cross-petition, 
that  it  in  fact  belonged  to  plaintiff,  for  whom  defendant 
held  same  in  ti'ust.  The  building  was  used  as  a  place  in 
which  the  gems  and  other  products  of  the  company  were 
exhibited,  but  defendant  has  always  claimed  to  be  the  own- 
er thereof.  A  private  account  of  defendant,  offered  in  evi- 
dence, was  found  to  contain  many  charges  against  plaintiff 
not  insisted  upon  in  his  pleadings  or  at  the  trial.  Among 
the  several  item^  appearing  upon  said  account  is  a  charge 
of  15,000  for  the  rent  of  the  museum.  Title  to  the  lots  on 
which  the  building  was  situated  at  the  time  of  the  trial  was 
in  the  name  of  defendant's  wife,  to  whom  he  had  conveyed 
the  same.  In  the  amendment  to  his  answer  referred  to, 
he  tendered  a  deed,  conveying  the  property  to  plaintiff. 

The  attitude  of  defendant  with  reference  to  the  man- 
agement, control,  and  operation  of  plaintiff^s  business,  and 
the  claims  made  by  him,  render  it  extremely  difficult  to  de- 
termine from   the   record  what   should  be 
^  aS^oXttDg^''^'     charged  against  or  credited  to  him.     His 
oS!e/*  testimony  was  uncertain,  indefinite,  and  un- 

satisfactory. We  do  not,  however,  feel  that 
we  can  give  a  better  reason  for  holding  that  the  building 
belongeil  to  plaintiff  than  that  given  by  the  trial  court,  in 
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its  holding  that  same  ^^as  the  property  of  defendant.  It 
is  true  that  the  products  of  the  company  were  exhibited  in 
the  museum,  but  the  collection  was  gathered  by  defendant, 
who  claimed  at  least  a  considerable  part  thereof  as  his  proj)- 
erty.  The  item  of  f  1,000,  charged  to  defendant  on  account 
of  the  Splinter  stock  transaction,  is  manifestly  right. 
Stock  of  the  company  was  sold  to  Splinter,  and  defendant 
,  substituted  stock  held  by  him  therefor,  and  withdrew  ^1,000 
from  the  funds  of  plaintilBf  in  payment  thereof.  This  was 
wholly  without  authority. 

The  item  of  IfoOO  borrowed  money  presents  another  dif- 
ficulty. That  the  money  was  boiTowed  upon  the  company's 
obligation  is  freely  conceded,  the  defendant  testifying  that 
he  deposite<l  the  same  in  one  of  the  banks  in  which  plain- 
tiff's account  was  kept,  and  that  same  was  exi>ended  for 
the  benefit  of  the  company;  but  he  was  unable  to  identify 
the  item  upcm  any  of  the  books  of  the  company  or  banks. 
The  court  below  evidently  reached  the  conclusion  that  this 
sum  was  retained  by  defendant.  We  are  unable  to  find 
justification  in  the  reconl  for  disturbing  this  holding.  The 
item  of  J145.97  for  the  fake  survey  represents  a  sum  ex- 
pended by  defendant  without  authority,  although  he  claims 
it  was  for  the  benefit  of  plaintiff,  and  expended  with  the 
knowledge  of  the  ,board  of  directors.  The  survey  was  char- 
acterized by  him  as  a  **bluff,"  and,  so  far  as  disclosed,  was 
not,  and  could  not  have  been,  of  any  benefit  whatever  to  the 
corporation. 

Passing,  now,  to  the  disputed  items  of  defendant's 
counterclaim :  The  first  one  is  the  note  of  f  6,730.34,  bear- 
ing date  August  23,  1911,  signed  by  the  Interstate  Invest- 
ment &  Development  Company,  Clement  L. 
2-  ^^^^^l^^!^^  •  Webster,  president,  Wm.  Blumenstiel,  sec- 
^'roof "  ^'  retxiry,  J.  W.  McLaughlin,  second  vice-pi-esi- 

dent.  The  claimed  consideration  for  this 
note  was  services  which  defendant  performed  for  plaintiff. 

Vol.    188  I  a.— 88 
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at  an  agreed  compensation  of  |3  per  day,  under  the  original 
contract  of  employment.  At  the  time  this  note  was  execut- 
ed, defendant  was  president  of  plaintiff  company.  His 
bill  for  senices  was  presented  at  a  meeting  of  the  board, 
pi-esided  over  by  himself,  at  which  four  other  members 
were  present.  Krinklaw  and  Klinetop,  members  of  the 
board,  constituted  the  auditing  committee  appointed*  for 
the  year;  but,  at  the  meeting  in  question,  defendant  ap- 
ix)inted  a  temporary  auditing  committee  to  pass  upon  his 
bill,  whereupon  the  two  members  above  named  left  the 
meeting.  According  to  the  testimony  of  the  two  members 
of  the  temporary  auditing  committee,  defendant  threatened 
them  with  bankruptcy  proceedings  if  they  did  not  sign  the 
note.  The  bill  was  allowed,  but  without  more  than  a  casual 
examination,  defendant  voting  therefor;  and  the  note  was 
executed.  Not  long  after  defendant's  employment  as  min- 
ing expei-t  at  J3  per  day,  he  became  a  member  of  the  board 
of  directors,  took  charge  of,  and  thereafter  appears  to  have 
dominated,  plaintiff's  affairs.  It  is  impossible  to  determine 
from  the  evidence  what  services  he  rendered,  or  what 
amount,  if  any,  was  due  him  at  the  time  the  note  was  given. 
The  court  below  found  that  he  had  collected  and  retained 
many  thousands  of  dollars  of  plaintiff's  funds,  and  ordered 
a  cancellation  of  the  note.  We  have  alresLdy  indicated  the 
unsatisfactory  character  of  defendant's  testimony,  and  can- 
not therefrom  make  anything  like  a  definite  finding  as  to 
the  amount,  if  anything,  that  should  be  allowed  him  on  the 
note.  The  proof  as  to  the  item  of  J6,880  for  services  as 
mining  expert  at  $3  per  day  is  likewise  too  indefinite  and 
uncertain  to  sustain  a  finding  in  defendant's  favor.  No  one 
can  tell  for  what  services  he  should  be  paid  under  his  con- 
tract, if  he  had  a  valid  contract  of  employment.  The  ac- 
tion of  the  board  of  directors  upon  which  defendant  bases 
a  right  to  recover  this  sum  is  as  follows : 

"Motion  made,  seconded,  and  carried  that  Clement  L. 
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Webster  be  allowed  $4.00  per  day,  when  actually  engaged 
as  scientific  expert  for  the  company. 

^'Conditions  npon  which  Olement  L.  Webster  accepts 
the  position  of  scientific  expert:  10  years  period;  that  he 
should  be  issued  20,000  shares  of  the  capital  stock  of  said 
company,  as  part  payment,  and  also  to  have  additional  com- 
pensation. 

"It  was  further  left  to  Clement  L.  Webster  to  desig- 
nate, in  his  bill  for  labor  performed,  just  what  periods  of 
time  when  said  Webster  does  not  claim  compensation  in 
his  bills." 

It  will  be  observed  that  it  was  the  duty  of  defendant  to 
designate  the  period  of  time  for  which  compensation  under 
the  above  motion  was  not  claimed  by  him.  The  bill  present- 
ed covered  the  entire  time,  while  the  evidence  showed  that 
but  a  small  portion  thereof  was  devoted  to  rendering  serv- 
ices as  mining  expert.  It  is  impossible  to  determine  from 
the  record  the  number  of  days  he  worked.  The  defendant's 
testimony,  as  in  other  matters,  was  so  indefinite  and  uncer- 
tain as  to  make  even  an  approximation  of  the  number  of 
days  for  which  he  was  entitled  to  compensation  impossible. 
The  same  is  true  as  to  the  item  of  $1,927.28  for.  money 
loaned.  While  an  itemized  account  was  offered  in  evidence, 
defendant  was  able  to  throw  but  little  light  thereon,  and  the 
items  of  the  account  were  made  largely  from  memory.  It 
is  probable  that  he  advanced  and  expended  money  in  the 
management  of  plaintiff's  business,  but  the  burden  was  on 
him  to  show  the  amount.  He  is  demanding  and  has  re- 
ceived large  compensation  for  other  services  rendered  dur- 
ing this  period,  and  we  think  the  item  was  properly  reject- 
ed by  the  court. 

The  remaining  items  need  not  be  given  separate  consid- 
eration. The  evidence  in  relation  thereto  is  quite  as  un- 
satisfactory as  that  covering  the  items  above  mentioned. 
The  business  of  plaintiff  corporation  has,  so  far,  been  profit- 
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able  only  to  the  extent  of  money  received  from  tlie  .«a]e  of 
stock.  Defendant  appears  to  have  devoted  much  time  and 
effort  to  promoting  the  enterprise.  His  Teports  to  plaintiff 
ai^  treasurer  and  expert  are  filled  with  exaggeration,  and  his 
clainiM  as  to  the  value  of  plaintiff's  holdings  apparently 
quite  unreasonable.  While  he  did  not,  upon  the  trial,  or  in 
any  of  the  pleadings  filed  by  him,  seek  to  recover  upon  many 
items,  amounting  to  thousands  of  dollars,  charged  in  his 
private  account  against  plaintiff,  the  fact  that  such  chai-ges 
were  entered  throws  light  upon  the  probable  fairness  and 
justness  of  the  claims  actually  asserted.  Among  the  items 
appearing  in  this  account  was  one  of  f2,500  for  legal  serv- 
ices rendered,  although  defendant  was  not  a  lawyer;  f 5,000 
rental  for  the  use  of  the  museum  buildingf  a  charge  for 
the  use  of  the  Ford  automobile;  and  many  other  items. 
The  explanation  offered  by  defendant  of  these  entries  upon 
his  pnvate  account  was  that  his  attorney  had  suggested 
that  he  make  out  a  statement,  charging  plaintiff  with  all 
claims  he  could  make  against  it.  He  abandoned  the  items 
referred  to,  upon  the  advice  of  other  attorneys,  who  in- 
formed him  that  he  could  not  recover  thereon. 

Defendant  is  not  wholly  to  blame  for  the  situation  of 
plaintiff's  affairs.  The  board  of  directors  appears  to  have 
permitted  him  to  dominate  the  business  and  direct  the 
policy  of  the  company.  The  interest  of  many  stockholders 
is,  however,  naturally  involved,  and  we  reach  the  conclusion 
that  the  adjustment  of  the  respective  claims  of  the  parties 
by  the  court  below  is  as  near  right  as  could  be  reached  up- 
on the  record,  and  it  is,  therefore, — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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Action  H  to  Animals 

ACTIONS.     See  Bonds. 

Joinder — Joint  Wrongdoon.  Parties  liable  for  the  same  wrong 
and  in  the  same  sum  are  properly  joined  in  one  aotion. 
Pieli  V.  White,  188—67. 

ADOPTION. 

Ghiardian  May  CtoUBont.  The  duly  appointed  guardian  of  a 
minor  child,  whose  father  is  dead  and  whose  mother  is  in- 
sane, haa  authority,  under  Sections  3193  and  3251,  Oode, 
1897,  to  coneent  to  the  adoption  of  such  child.  Sandine  v. 
Johnson,  188 — ^620. 

ADVEBSE  POSSESSION.      See  Judgment,  6. 

Possession  Under  TJni<onnded  Claim.  Possession  of  land  under 
a  good-faith  claim  as  a  riparian  owner,  though  such  claim 
was  originally  not  legally  maintainable,  may  ripen  into  ab- 
solute title  by  adverse  possession,  if  continued  for  10  years. 
So  held  w<here  plaintiff  purchased  land  held  under  such  a^ 
«  claim,  and  held  possession  thereun4er  for  some  20  years. 
Dwyer  r.  Christiansen,  188 — 686. 

ALIENS. 

Abatement  of  Action  (7)  or  Continuance  (7)  An  action  may 
not  be  wholly  abated  on  the  sole  ground  that  the  plaintiff 
is  a  nonresident  alien  enemy.  The  utmost  impediment 
which  the  court  should  interpose  in  such  a  case  is  to  con- 
tinue the  action  until  peace  is  restored  between  the  bellig- 
erent countries.  Weiditschka  v.  Supreme  Tent  K.  M.  W., 
188—183. 

ANIMALS. 

Distraint — ^Burden  on  I>istrainor.    Ownership  of  distrained  stock 
1    being  shown,  a  presumption  arises  that  such  owner  is  en- 
titled to  the  possession,  unless  the  distrainor  affirmative- 
ly establishes  every  fact  making  distraint  legal:    i.  e.,  the 
distrainor  of  stock  on  a  public  highway  must  show   (1) 
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that  the  stock  was  not  there  for  travel  or  for  driying,  or 
(2),  if  it  was  there  (for  such  purpose,  that  it  was  not  under 
the  "immediate  care  and  efficient  control  of  the  owner/' 
(Sec.  2314,  Code,  1897.)     Banks  v. * Lohmeier,  188 — 722. 

Distraint-^Proper  Jurisdiction  of  Trustees.    The  rightfulness  of 
2    a  distraint  of  stock  is  for  the  courts  to  decide — ^not  for  the 
township  trustees.    Banks  v.  Lohmeier,  188 — 722. 

APPEAL  AND  ERROE.      See    Carriers,    2;     Cbbtiobabi, 
2;    Courts;    Criminal  Law,  10;    Divorce,  9;    Master 

AND  fcSKKVANIr,  12;   NbW   TrIAL. 

Decisions  Reviewable. 

Appealable  Judgment — ^Action  Enjoining  and  Canceling  Draan- 

1  age  Assessments.  An  order  enjoining  and  canceling:  drain- 
age assessments  is  appealable  on  the  part  of  the  drainage 
district,  irrespective  of  the  amount  involved.  (Sees.  4101, 
4110,  Code,  1897.)     Mathwig  v.  Drainage  Dist.,  188—267. 

Refusing  to  Oompel  Election  and  to  Strike.    Appeal  will  not  lie 

2  from  a  ruling  refusing  (1)  to  compel  an  election  between 
oounts  and  (2)  to  strike  a  count.  McOlurg  ft  Walker  t. 
McBvoy,  188—752. 

Reservation  of  (Grounds. 

Questions  First  Raised  on  Appeal.    Where  no  question  was  raised 

3  on  the  trial  of  the  case,  and  no  issue  was  tendered  by  the 
pleadings  as  to  the  claim,  in  an  action  for  specific  per- 
'formance,  that  the  wife  had  an  interest  in  the  land  in- 
volved, other  than  her  inchoate  right  of  dower,  the  same 
may  not  be  raised  for  the  first  time  in  the  Supreme  Ck>urt 
Scott  V.  Habinck,  188—165. 

Erroneous  Taxation  of  Interest.    An  erroneous  computation  of 

4  interest  may  not  be  raised  for  the  first  time  on  appeal,  even 
in  an  equity  case.    Iowa  Nat.  Bank  v.  Davis,  188 — 346. 

Oonstitutional  Questions  Not  Raised  Below.    A  oonstitutiona] 

5  question  may  not  be  raised  for  the  flist  time  in  the  Su- 
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SuHLciency.    The  point  that  testimoBy  was  erroneoualy  wlth- 

6  drawn  is  properly  presented  by  raising  the  issue  in  the 
pleadings,  and  by  entering  a  specific  exception  to  the  in- 
struction.   Daniels  v.  Iowa  City,  188 — 1012. 

Intennediate  Orders  (7)  or  Final  Judgment  (7)     A  litigant  is 

7  not  compelled  to  appeal  from  interlocutory  orders.  He  may 
save  his  exceptions,  and  await  the  final  Judgment,  and  ap- 
peal therefrom,  and  then  have  a  review  of  every  adverse, 
interlocutory  order  leading  up  to  the  final  Judgment.  Mc- 
Carney  v.  Lightner,  188—1271. 

Pbrfectinu  Appeal. 

Notice  of  Appeal — Sufllciency.    A  notice  of  appeal  is  all-suffl- 

8  cient,  when  it  recites  the  title  as  in  the  trial  court,  specifies 
the  date  of  the  Judgment  appealed  from,  and  is  signed  by  a 
party  in  his  imUiHdual  |iame,  with  undisputed  showing,  by 
amended  abstract,  that  such  signer  was  the  attorney  for 
appellant  in  both  the  trial  and  appellate  court.  (See  Sec. 
4139,  Code  Supp.,  1913.)  Clinton  Bridge  Works  v.  Kingsley, 
188—218. 

Notice  of  Appeal — ^Irregular  BecitaL    A  recital  in  the  abstract 

9  that  the  notice  of  appeal  was  filed  in  the  office  "of  said 
court,"  instead  of  "In  the  ofllce  of  the  derk  of  the  court," 
is  a  harmless  irregularity.  Clinton  Bridge  Works  v.  Kings- 
ley,  188—218. 

Oalmdar  Entry  (7)   or  Final  Judgment  (7)     An  appeal  taken 

10  within  the  statutory  time  after  the  Judgment  is  entered  in 
the  record  is  timely,  irrespective  of  the  date  of  the  calendar 
entry.    McCamey  v.  Ldghtner,  188—1271. 

Bill  of  Exceptions. 

Preservation  of  Bvldence.    In  an  equitable  action,  it  is  essential 

11  to  the  preserwition  of  the  -evidence  as  a  part  of  the  record 
on  appeal  that,  under  Sec.  3652,  Code  Supp.,  1913,  it  should 
be  certified,  either  in  shorthand  or  transcript,  and  filed  with 
the  clerk  of  the  district  court  within  six  months  from  the 
entry  of  the  decree.     This  statutory  method  is  exclusive. 
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and  evidence  was  not  preserved,  when  not  so  certified  and 
filed,  although  there  waa  a  proceeding  in  the  trial  court, 
seeking  a  correction  of  the  record,  in  which  appellee  set 
forth  a  transcript  of  the  testimony  in  question,  which  was 
admitted  by  appellant.    Keith  v.  Conway  Sav.  Bank,  188 — 99. 

Abstracts  of  Eecord. 

Questions  and  Answers.    Questions  and  answers  may  be  of  such 

12  a  nature  as  to  Justify  a  literal  copying  of  them  into  the  ab- 
stract, so  that  they  may  be  properly  scrutinized.  Messen- 
ger V.  Messenger,  188 — 367. 

Insui&cient  Record.    Refused  instructions  may  not  be  the  basis 

13  for  error,  unless  such  instructions  are  embraced  in  the  ap- 
peal record.    Daniels  v.  Iowa  City,  188 — 1012. 

Maps  and  Plats.    Maps  and  plats  should  be  condensed  or  re- 

14  duced.    Rider  v.  Hockett,  188 — 1289. 

Assignments  of  Error. 

Mbnentartainahle  Assignment.    An  affirmance  of  a  ruling  dis- 

15  solving  a  temporary  injunction  becomes  the  law  of  the 
case,  and  precludes  the  consideration  of  an  assignment  of 
error  based  thereon,  in  an  appeal  from  the  final  order  deny- 
ing a  permanent  injunction.  Munn  v.  Independent  Scfa. 
Diet,  188—757. 

Dismissal. 

Wlien  Judgment  Not  Entered  on  Appeal.    Judgment  may  not  be 

16  entered  in  the  Supreme  Court,  following  the  dismissal  of 
an  attempted  appeal  from  an  order  overruling  a  demurrer, 
on  the  theory  that  appellant  is  then  in  default  for  failure 
to  answer,  when  the  record  reveals  an  order  of  the  trial 
court,  suspending  all  proceedings  pending  the  attempted 
appeal.    McClurg  ft  Walker  v.  McBvoy,  188—752. 

Review — Scope  and  Extent  in  General. 

Aerersal  in  Any  Event.    Principle  recognized  that,  when  there 

17  must  be  a  reversal  in  any  event,  the  court  will  not  express 
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an  opiBion  on  an  aaslgnment  on  which  the  court  may  not 
be  able  to  agree.    City  Bank  v.  Alcorn»  188 — 592. 

Belated  and  Inconsistent  Theory  on  Appeal.    One  may  not  i»lead 

18  and  try  his  case  on  the  theory  that  an  agent  had  authority  to 
enter  into  a  certain  contract,  and,  on  appeal,  question  such 
authority.    Halver  v.  Higgins  S.  C.  Co.,  188—806. 

Bissolntion  of  School  District.    An  appeal  trom  an  order  of 

19  court  dissolving  a  school  district  organization  is  not  triable 
de  novo.  -State  v.  Consolidated  Ind.  Sch.  Dist.,  188—959. 

Retazation  of  Costs.    Costs  taxed  to  a  defeated  administrator 

20  in  his  official  capacity  will  not  be  retaxed,  on  appeal,  to  the 
X   administrator  in  liis  individual  capacity,  on  the  mere  claim 

that  the  administrator  brought  the  action  officiously,  and 
not  under  authority  of  court.    Secor  v.  Slver,  188 — 1126. 

Extent  of  Review  of  Order  Refusing  to  Open  Default.    Refusal 

21  of  the  court  to  set  aside  a  default  Judgment  on  the  ground 
of  no  service  will  not  be  disturbed  by  the  appellate  court 
on  a  reoord  'revealing  an  irreconcilable  conflict  of  testimony. 
Allen  V.  Toucheo,  188—1175. 

Review — Who  May  Allege  Error. 

Interrofpatoxies  in  re  TJndisp^oted  Questions.    Error  may  not  be 

22  predicated  on  the  submission  of  interrogatories  and  the 
answering  thereof  in  full  accord  with  complainant's  theory 
of  the  facts.    Fletcher  v.  Ketcham,  188 — 340. 

Waiver — Failure  to  Repeat  Motion  for  Directed  Verdict.    Error 

23  in  overruling,  at  the  close  of  plaintiff's  evidence,  a  motion 
for  directed  verdict,  is  waived  by  not  repeating  the  mo- 
tion at  the  close  of  all  the  evidence.  Anthony  v.  O'Brien, 
188—802. 

Points  Preeeatable  by  Konappellant.    An  appellee,  toithonkt  pres- 

24  entaiion  of  error  points,  may  show,  if  he  can,  that  he  was 
so  erred  against  as  to  entirely  neutralize  any  errors 
agalnflt  appellant.  So  held  in  an  election  contest.  State  v. 
Consolidated  Ind.  Sch.  Diet.,  188—959. 
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AcquiMCing  in  Brroneoiu  Bnling.    E^nror  may  not  be  predicated 

25  on  an  erroneous  ruling  acquiesced  in  by  complainant.  So 
held  where,  on  the  suppression  of  a  deposition,  the  same 
was  retaken.  Bohen  v.  North  American  Li  Ins.  Go.  188— 
1349. 

Review — Prbshmptions. 

Numerous-Pointed  Motion  for  New  Trial.    Sustaining,  generally. 

26  a  numerousi;>ointed  motion  for  a  new  trial  raises  the  pre- 
sumption that  the  court  passed  favorably  on  all  the 
grounds,  though  some  of  the  grounds  aire  and  some  are  not 
specifically  referred  to  in  the  ruling.  Underwood  v.  Leicht- 
man,  188 — 794. 

Kevievv — Questions  of   Fact,   Verdicts,   and   Findings. 

Directed  Vecdict — ^Bfiost  'Favorable  Oonstmction  Bole.    Principle 

27  recognized  that,  on  an  appeal  from  a  directed  verdict,  the 
record  must  be  considered  from  the  standpoint  of  the  facta 
which  the  jury  would  be  justified  in  finding.  DUlehay  ▼• 
Minor,  188—37. 

Directed  Verdict— ''  'Most  Favorable  Oonstaruction' '  Bole.    In  coo- 

28  siderlng  the  question  whether  the  evidence  was  such  that  a 
directed  verdict  was  improper,  the  Supreme  Court  will,  od 
appeal,  give  the  evidence  the  most  favorable  construction 
of  which  it  is  fairly  capable  in  behalf  of  the  party  against 
whom  a  verdict  has  been  directed;  and  if,  when  thus  con- 
sidered, it  appears  sufficient,  if  true,  to  sustain  a  verdict  in 
his  favor,  the  ruling  will  be  reversed.  G-regg  v.  Town  of 
Springvllle.  188—239. 

Ueview — Harmless  Error. 

Dismissal   of  Oodefeodant.    Where  the  appellani  was  not  en- 

29  titled  to  recover,  in  an  action  to  (redeem  land  from  a  fore- 
closure sale,  any  error  in  dismissing  a  party  who  was  made 
such  merely  in  aid  of  an  auxiliary  aooounting  was  harmless. 
Korf  V.  Howerton,  188 — 120. 
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36  ditions  of  an  insurance  policy  was  not  sustained  is  a  finality 
on  retrial  on  substcmtially  the  same  record.  Ck)Ilin8  v.  Iowa 
Mfrs.  Ins.  Co.^  188—289. 

liaw  of  Casa— Different  Record.    The  law  as  to  any  point  in  the 

37  case,  as  declared  by  the  court  on  one  appeal,  is  the  law  of 
the  case  on  a  subsequent  trial  or  appeal,  provided  the  rec- 
ord is  the  same,  Owens  v.  Norwood-White  Coal  Co.,  188— 
1092. 

Affirmance. 

Remand  to  Ctorrect  Error.    While  the  court  will  not  permit  a 

38  question  to  be  first  raised  on  appeal  when  such  question 
might  have  been  corrected  by  motion,,  yet  it  may  affirm  and 
remand  without  prejudice  to  the  right  to  move  for  correc- 
tion. So  held  as  to  an  erroneous  taxation  of  interest.  Iowa 
Nat.  Bank  v.  Davis,  188—346. 

^  Reversal.  • 

Damages  for  Delay.     In  an  independent  action  by  h,  Judgment 

39  defendant  to  set  aside  the  Judgment,  successful  in  the  trial 
court  but  reversed  on  appeal,  the  trial  court  may  not,  after 
such  reversal,  enter,  by  way  of  damages  because  of  delay,  a 
judgment  against  the  unsuccessful  plaintiff,  based  upon  a 
percentage  of  the  judgment  in  the  other  case.  (Sec.  4099, 
Code,  1897.)     Palumbo  v.  Jenkins  Lbr.  Co.,  188 — 133. 

Penalty — Damages — ^Discretion.    Damages  for  delay  in  prosecut- 

40  ing  an  unsuccessful  appeal  may  be  wholly  refused  by  the 
court  on  remand.     Palumbo  v.  Jenkins  Lbr.  Co.,  188 — 133. 

Nominal  Damages.    The  Supreme  Court  will  not  reverse  for  re- 

41  fusal  of  alleged  purely  nominal  damages;  but  t^t  rule 
does  not  avail  where  it  is  held,  in  a  case  where  a  verdict 
was  directed,  that,  if  the  obligee  of  an  injunction  bond  was 
entitled  to  recover  anything,  the  Jury  might  have  allowed 
a  substantial  sum.  Western  Fruit  &  Candy  Co.  v.  McFar- 
land,  188—204. 

Directed  Verdict.    Even  if  a  motion  for  a  directed  verdict  was 

42  assigned  on  untenable  grounds,  and  sustained^  by  the  court 
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on  Inadequate  girounds,  yet,  if  the  direction  of  the  verdict 
was  right  under  the  law,  the  Supreme  Court  will  not  re- 
verse the  same.  Western  Fruit  ft  Candy  Co.  v.  McFarland, 
188—204. 

ARBITRATION  AND  AWARD. 

Common-Law  Submission — ^Effect.  An  award  under  a  comibon- 
law  submission  iKiay  be  confirmed  and  enforced  by  Judgment. 
Myer  v.  Gray,  188—373. 

ASSAULT  AND  BATTERY.      See  Criminal  Law,  4. 

ATTACHMENT.     See  Motions. 

Truthful  Statutory  Orotmd  but  No  Oause  of  Action.    An  attach- 

1  ment  on  the  truthftU  ground  that  defeddant  is  a  nonresi- 
dent is,  nevertheless,  wrongfuly  with  resulting  right  of  ac- 
tion on  the  bond,  when  it  appears  tha4;  plaintiff,  by  reason  of 
hie  fraudulent  conduct,  neither  had  a  cause  of  action  nor 
reasonable  cause  to  believe  that  he  had  such.  Crom  v.  Hen- 
derson, 188—227: 

Attorney  Fees  Ooyering  BefeiDse  on  Merits.    Befendant  in  at- 

.    2    tachment  may  recover  on  the  bond  for  attorney  fees  for 

presenting  his  entire  defense  to  plaintifTs  action,  if  such 

defense  is  necessary  in  order  to  show  that  the  attachment 

w-as  wrongful.    Crom  v.  Henderson,  188 — 227. 

AUTOMOBILES.      See  HicniwAvs,  18-1. ">. 

BASTARDS. 

Evidence — Sufficiency.    Evidence  held  suflaclent  to  sustain  a  ver- 
\    diet   of  guilty,   in   bastardy   proceedings.    State   v.   Carey, 
188—1308. 

Proof  of  IntArcoane.    The  fact  of  sexual  intercourse  may  be  es- 

2  tablished  by  the  uncorroborated  testimony  of  the  prosecu- 
trix.   State  V.  Carey,  188—1308. 
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iDstructioiiB — ^Presumption  of  Tnnocwce.    It  is  not  neceesary  to 

3  instruct.  In  bastardy  proceedings,  that  defendant  is  pre- 
sumed to  be  innocent.    State  v.  Oarey,  188 — 1308. 

Instmctions  In  re  AHbi.     Instructions  reviewed,  and  beld  to 

4  properly  confine  the  Jury  to  a  consideration  of  the  one  act 
of  intercourse  testified  to  by  prosecutrix,  and  to  justify  the 
refusal'  of  an  inferential  instruction  on  alibi.  State  v. 
Carey,  188—1308. 

BILLS  AND  NOTES.      See    (^HA-rrKL    Mortgages;     Ck)N. 
TRAcrrs,  1,  15;   Costs;   Evidence,  8,  f);  Wills,  9. 

Failure  of  Defense  of  Frand.    The  transferee  of  a  negotiable 

1  promissory  note  is  under  no  obligation  to  show  that  he  is  a 
holder  in  due  course  in  fact,  when  the  maker  wholly  fails 
to  establish  his  defense  of  fraud.  Iowa  Nat.  Bank  v.  Davia, 
188—346. 

Maturity — ^Happening  of  Oontlngency.    A  promissory  note,  con- 

2  cededly  given  for  a  valuable  coneideriation,  and  clearly  con- 
templating payment  at  some  time,  but  paya'ble  "tohen  the 
present  indebtedness  of  Highland  Park  Company  is  paid*' 
becomes  absolutely  due  immediately  after  the  lapse  of  a 
reasonable  time  in  which  to  pay  such  debts,  even  though 
they  are  not  then  paid.    Dille  v.  Longwell,  188 — 606. 

Holder  in  Due  Ctonrse— Bescteion — ^Effsot.    The  maker  and  payee 

3  of  a  negotiable  promissory  note  may  not,  as  against  a 
holder  in  due  course,  rescind  the  transaction  out  of  which 
the  note  arose;  and  instructions  which  authorize  the  Jury 
to  find  a  rescission,  vHthout  defining  the  consequences  of 
such  finding,  are  prejudicially  erroneous.  Underwood  v. 
Lieichtman.  188—794. 

Holdership  in  Due  Course — Jury  Question.    The  issue  of  holder 

4  ship  in  due  course  is  carried  to  the  jury  by  evidence  that 
the  purchaser  (1)  did  not  ordinarily  buy  commercial  paper, 
(2)  made  no  inquiry  about  the  note  when  he  bought  it,  (3) 
inquired,  before  purchase,  of  his  attorney  as  to  possfble  de- 
fenses, (4)  bought  the  note  for  one  third  its  face,  and 
"without  recourse,"  and  (5)  acknowledged,  at  the  time,  that 
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the  purchase  wafi  "risky."    Underwood  v.  Leichttman,  188 — 
794. 

KoiinegotialdA  8i|^t  DralV-Defenses.    One  who,  in  one  and  the 

5  same  transaction,  and  as  an  accommodation,  assumes  the 
position  of  purchaser  of  goods  .from  the  real  owner,  and  the 
seller  to  a  third  party,  and  accepts  in  payment  the  non- 
negotiable  sight  draft  of  such  party,  is  subject,  in  an  action 
on  the  draft,  to  the  defense  of  total  failure  of  considera- 
tion.   Isaac  lb  Co.  v.  Lindsey  ft  Co.,  188 — 947. 

Alteration— ^FUlure  to  Kxplaln.     Defendant  in  an  action  on  a 

6  promissory  note  has  no  right  to  a  sweeping  instruction  to 
the  effect  that  plaintifTs  failure  to  explain  an  alteration, 
irrespective  of  its  nature,  raises  a  presumption  which  vi- 
tiates the  note.    First  Nat.  Bank  v.  Patterson,  188 — 1237. 

BONDS.     See  Injunction,  1—3. 

Actions — ^Beneficiary  by  Beference.    A  subcontractor  who  has 

1  'furnished  material  to  a  public  contractor  may  maintain  an 
action  on  the  performance  bond  given  ta  the  piiblic  cor- 
poration: ^ 

1.  When  the  bond  by  reference  makes  the  contract  a  part 
thereof. 

2.  When  the  contract  by  reference  makes  certain  instruc- 
tions to  bidders  a  part  thereof. 

3.  When  the  instructions  to  bidders  require  a  bond  to  piro* 
tect  subcontractors.  Clinton  Bridge  Works  v.  Kingsley, 
188—218. 

Actions — Subsequent     Bond     Aifecttng     Prior     Bond.      Rights 

2  of  a  subcontractor  fully  vested  under  one  bond  cannot  be 
afPected  by  the  giving  of  a  subsequent  bond  less  compre- 
hensive in  its  conditions.  Clinton  Bridge  Works  v.  Kings- 
ley,  188—218. 

BOUNDARIES. 

Aequiescence-^Orooked  Line.    Principle  recognissed  that  long  ac- 
1    quiescence  in  a  boundiiry  line,  though  not  a  straight  line, 
may    preclude   inquiry   as  to   the   true   government   line. 
Chandler  v.  Hopson,  188—281. 
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Surrey — ^Intention.    Evidence  reviewed,  and  held  to  show  that 

2    an  agreement  for  a  survey  of  a  boundary  line  was  for  the 

sole  purpose  of  straightening  a  line  long  acquiesced  in,  and 

not  (for  the  purpose  of  establishing  a  netc*  line.    Ashton  v. 

Crandall,  18&— 420. 

BBIDOES.      8ee  Municipal  Corporations,  4,  5. 

Determining  Approaches  and  Improving  and  Paying  Therefor. 
Necessary  approaches  to  a  bridge  are  a  part  of  the  main 
bridge  structure,  and  the  determination  of  the  extent  there- 
of, as  primarily  fixed  by  the  body  which  determines  the  ex- 
tent of  the  bridge  proper,  is  attended  by  a  strong  presump- 
tion of  correctness.  As  the  bridge  proper  and  approaches 
constitute  a  unit,  the  entire  coet,  including  paving,  side- 
walking,  and  grading  of  incoming  side  streets,  is  payable 
from  the  bridge  fund,  even  though  such  paving,  sidewalks, 
and  grading,  if  constructed  without  being  a  part  of  a  bridge, 
would  be  paid  for  by  special  assessments.  (So  held  under 
Sec.  758-d,  Code  Supp.,  1913.)  Shope  v.  City  of  Des  Moines, 
188—1141. 

BROKERS.     See  Gaminc;. 

OommiSBion  Payable  in   ''Secnxities" — ^Failure  to  Oonsommate 

1  €k>ntract  A  broker  who,  ifor  effecting  a  sale  for  his  prin- 
cipal, agrees  to  accept  as  commission  a  certain  amount  of 
"securities"  which  the  principal  is  to  receive  from  the  oth- 
er paA-ty  to  the  sale,  is  not  entitled  to  a  money  judgment 
against  his  principal  for  his  commission,  when  such  prin- 
cipal is  in  no  wise  to  blame  for  the  nonoonsummation  of 
the  sale  conitract.  In  other  words,  the  broker  in  such  cir- 
cumstances does  not  earn  his  commission  until  a  sale  is 
actually  effected — until  the  "securities"  are  delivered  to  the 
principal.    Thompson  v.  Ryan,  188 — 395. 

Fraud  as  Defense  Against  Commission.    A  broker  may  be  en- 

2  titled  to  his  commission  from  his  principal,  even  though  the 
contract  of  sale  wa£  never  carried  out  by  the  parties;  but 
not  so  when  the  principal  has  been  led  into  the  contract  by 
his  broker's  fraud.  Evidence  held  to  demand  the  submis- 
sion of  such  issue  of  fraud.    Thompson  v.  Ryan,  198 — 395. 
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Principal  and  Agent  (?)  or  Partnars  (7)    An  agreement  under 

3  which  one  party  to  a  land  deal  furnished  M  the  money  and 
bore  all  the  expense,  and  the  other  party  was  to  have  half 
the  ultimate  proflta,  does  not  constitute  the  profit-sharing 
beneficiary  a  partner.    McOamey  v.  Lightner,  188 — 1271. 

Profits    as    Ckmunission— Termination    of    €k>ntract..  Where    a 

4  broker  was  to  have  a  commission,  measured  by  half  the 
profits  realized  on  a  retransfer  of  the  land,  and  the  land 
was  transferred  at  a  loss,  held,  on  a  detailed  review  of  the 
evidence,  that  the  parties  understood  that  the  agent's  right 
to  profits  terminated  at  leas<>  as  early  as  the  first  transfer, 
and  was  not  kept  alive  as  to  later  trades.  McCamey  v. 
Llghtner,  188—1271. 

BUBOLABY. 

Possession  in  Lieu  of  Ownership — ^Evidence.    "Use,  possession, 

1  and  control"  of  a  railway  car  in  a  named  company  is  not 
established  by  evidence  that  an  employee  of  such  company 
sealed  it  while  it  stood  on  a  track,  the  ownership  of  which 
is  not  affirmatively  shown.    State  v.  Dolson,  188 — 629. 

Purpose  to  Which  Railway  Car  Is  Put.    The  purpose  for  which 

2  merchandise  is  put  and  kept  in  a  railway  car  must  be 
shown,  in  order  to  meet  the  statutory  elements  of  the  of- 
fense. The  naked  presence  of  merchandise  in  a  car  at  the 
time  of  a  breaking  and  entering  is  insufficient  to  show  that 
the  car  was  one  in  which  goods  were  kept  for  "use,  sale,  or 
deposit."    State  v.  Dolson,  188—629. 

Inferring  Intent    Intent  to  commit  larceny  may  not  be  inferred 

3  from  the  defendant's  admission  that  he  "tried''  to  enter  a 
dwelling  house.    State  v.  Cook,  188 — 665. 

OABBIEBS.      Seo  Process. 

Bes  Ipsa  Loquitur — ^Pleading  and  Proof.    The  particular  acts  of 

1    commission  or  omission  which  resulted  in  a  collision  of 

trains  need  not  be  alleged  or  proved  by  a  passenger  who  was, 

himself,  without  fault    Amett  v.  Illinois  Cent.  R.  Co.,  188— 

640. 

Vol.   188  I  a.— 89 
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Mutuality — Interdependent  Promisee.    An   agreement   that  one 

1  party  will  furnish  the  funds  for  a  home^  in  return  for 
annual  Interest  on  the  funds  advanced  during  the  lifetime 
of  the  person  so  advancing,  is  enforcible  after  both  parties 
have  acted  thereon.    Herron  v.  Brinton,  188 — 60. 

Ck>n8ideration— Loss  of  Bights  and  Acquisition  of  Benefits.    Loss 

2  of  rights  by  one  party  and  the  acquisition  of  benefits  by 
another  party  afPord  ample  consideration  for  a  contract 
So  held  as  to  a  series  of  instruments  pertaining  to  a  gift 
to  a  religious  institution.  Curtis  ft  Barker  y.  Central  Univ. 
of  loWa,  188^300. 

OONSTRl  Cl'ION    AND  OPERATION. 

Express   Not   Excluding   Implied.     There   may   be    an    implied 

3  contract  on  a  point  not  covered  by  an  express  written  con- 
tract.   Hawn  V.  Malone,  188 — 439. 


1 1 


Actual  Cost."  An  agreement  by  a  mortgagor,  out  of  possee- 
4  sion,  to  pay  a  mortgagee,  in  i)08ses8ion,  the  "actual  cosf* 
of  permanent  improvements  made  on  the  premises,  simply 
means  that  mortgagor  will  pay  the  actual  amount  of  m^mey 
expended  by  mortgagee — does  not  embrace  a  promise  to  pay 
mortgagee  for  his  own  personal  labor.  McGuire  v.  Halloran. 
188—479. 


Certainty — "Equal  Share."    Contract  relative   to   the  sale  of  > 

5  land  by  parents  to  a  son  construed,  and  held  that  a  clause, 
"after  our  day  each  one  gets  equal  share,"  referred  to  all 
grantor's  children,  and  not  to  three  children  only.  Thomas 
v.  Williams,  188—961. 

OoDffideratlon.    An  agreement  by  a  vendee  to  pay  an  existing 

6  mortgage  on  the  land,  "as  part  of  the  conaiderailon,"  very 
definitely  points  to  the  conclusion  that  payment  of  such 
mortgage  works  a  payment  pro  tanto  of  the  purchase  vrtcf . 
Thomas  v.  Williams,  188—961. 

Understanding  of  Parties.    What  the  direct  beneficiaries  of  an 

7  ambiguous  contract  understood  it  to  mean  is  persuasive  on 
the  issue  of  construction.    Thomas  v.  Williams,  188 — 961. 
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Agreement  to  Pay  "Taxes"  and  Assessments.    An  agreement  by 

8  a  tenant  to  pay  "all  taxes  or  assessments,  special  or  other- 
wise, and  public  charges  of  every  kind  and  nature  that 
shall  or  may  be  taxed  or  assessed  against  the  owner  or 
his  property,"  is  not  so  all-embracing  and  sweeping  as  to 
Include  Federal  income  or  excise  taxes,  levied  under  sub- 
sequently enacted  statutes.  Bes  Moines  Union  R.  Go.  v. 
Chicago  G.  W.  R.  Co.,  188—1019.. 

All-ZUnbracing  Words  Limited  by  Context  and  Olrcomstances. 

9  Words  which  are  all-embracing  and  sweeping  jn  their  pos- 
sible meaning  may  reveal  a  much  lesser  meaning  when  the 
natural  import  of  such  words  is  kept  in  mind,  and  when 
they  are  read  in  the  light  of  the  context  and  the  attending 
facts  and  circumstances.  So  held  where  an  agreement  by  a 
tenant  to  pay  "taxes"  and  ''assessments"  was  held  not  to 
include  the  {>ayment  of  income  or  excise  taxes,  levied  under 
lawB  passed  subsequent  to  the  agreement.  Des  Moines 
Union  R.  Co.  v.  Chicago  G.  W.  R.  Co,,  188—1019. 

Practical  Oonstmctlon  of  Ambiguous  Contract.    The  practical 

10  construction  placed  by  the  parties  on  an  ambiguous  con- 
tract is  persuasive  on  the  issue  of  legal  construction,  and, 
in  connection  with  the  attending  circumstances,  may  be 
quite  controlling.  So  held  on  the  question  whether  a  writ- 
ing was  a  contract  of  sale  or  a  naked  option,  Gompert  v. 
Frost,  188—1039. 

Rescission  and  Abandonment. 

Options — ^Non-Mutuality  and  Want  of  Consideration — ^Revocation. 

11  A  written,  exclusive  option  to  purchase  or  sell  property, 
for  which  option  the  optionee  pays  nothing  and  expends 
nothing  except  time  and  money  spent  by  him  in  an  effort  to 
effect  a  sale,  and  wherein  optionee  assumes  no  obligation, 
may,  without  the  consent  of  the  optionee,  be  revoked  by 
the  optionor  at  any  time  before  acceptance.  Jester  v.  Gray, 
188—1249. 

Pbrpormance  or  Breach. 

Agent  as  Purchaser.    Where  the  owner  of  a  farm  knew  that 

12  his  agent  wsm  one  of  the  purchasers,  and  did  not  repudiate, 
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but  acquiesced  in  and  conBented  to  the  transaction,  and  ac- 
cepted the  first  payment  of  the  purchase  money,  and  after 
that,  rights  of  other  pajties  intervened,  he  cannot  refuse  to 
perform  on  the  ground  of  his  agent's  participation.  Scott 
V.  Hahinck,  188—155. 

Donation  to  Beligious  Body— Violation  of  Conditions.    Articles 

.  13    of  donation  reviewed,  and  held  not  to  permit  the  religious 

institution  receiving  the  gift  to  violate,  even  in  good  faith, 

the  terms  of  the  gift.    Curtis  &  Barker  v.  Central  Univ.  of 

Iowa,  188—300. 

Failure  to  Fix  Time.    Principle  recognized  that,  in  the  absence 

14  of  a  contract  time  for  performance,  the  law  will  imply  a 
reasonable  time.    McCamey  v.  Lightner,  188 — 1271. 

Actions  for  Breach. 

Parol  to  Show  Conditional  DeliTery  and  Want  of  0<Hi8ideratioiL 

15  Principle  recognized  that,  as  between  the  parties,  parol  evi- 
dence may  be  admissible  to  show  (a)  want  of  consideration 
and  (b)  conditional  delivery.    Herron  v.  Brinton,  188—60. 

CONVERSION. 

Equitable  OonTersion— Extent  to  Which  Doctxine  Carried.  The 
doctrine  of  equitable  conversion  of  realty  into  personalty 
will  not  be  carried  further  than  is  imperatively  necessary 
in  order  to  carry  out  a  testator's  intent.  In  re  Estate  of 
Sanford,  188—833. 

CORPORATIONS. 

Capital,  Stock,  and  DmDENDs. 

Unilateral  Agreement  to  Repurchase  Stock.  The  unilateral 
1  agreement  of  a  corporation  to  repurchase,  under  n^med 
terms  and  conditions,  stock  which  it  has  sold,  does  not 
ripen  into  an  enforcible  agreement  in  the  hands  of  an 
assignee  until  the  purchaser  in  some  manner  manifests  an 
election  to  avail  himself  of  stich  agreement.  Security  Sav. 
Bank  v.  Workman,  188—576. 
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Illegal  Stopk  SubBcription.     A  stock  subficription,  violative  of  a 

2  statute,  in  that  the  purchase  price  was  fixed  at  less  than 
par  value,  is  non-enforcible.  Tramp  v.  Marquesen,  188— 
968. 

Cancellation  of  Stock.    A  corporation  which  issues  its  stock  to 

3  one  who  is,  in  fact,  an  expert  mineralogist,  in  consideration 
that  such  expert  will  perform  for  the  company  expert  serv- 
ices in  the  science  of  mineralogy,  may  not,  when  such  serv- 
ices are  actually  rendered,  thereafter  have  the  stock  can- 
celed, on  the  ground  that  the  recipient  of  the  stock  was 
guilty,  prior  to  the  employment,  of  false  representations 
as  to  the  manner  in  which  he  became  such  expert.  Devo- 
nian Products  Co.  V.  Webster,  188 — 1368. 

MKMKKR.S    AND    StOCIv HOLDERS, 

Creditor's  Action  to  Collect  Unpaid  Tnntallments  on  Stock — Ma- 

4  turlty.  Actions  by  creditors  of  an  insolvent  corporation 
against  stockholders,  to  enforce  a  primary  liability  for  un- 
paid installments  on  the  purchase  price  of  stock,  accrue  on 
the  date  when  the  creditors'  claim  matures  against  the  cor- 
poration, and  not  on  the  date  when  the  corporation's  claim 
matures  against  the  stockholder.  Shugart  v.  Maytag,  188 — 
916. 

UniMid    Installments    on    Stock — Constitutional    Law — ^Foreign 

5  State.  Section  441  of  the  Civil  Code  of  South  Dakota,  pro- 
viding that  stockholders  are  primarily  liable  to  creditors  on 
unpaid  installments  of  the  purchase  price  of  stock,  is  not 
unconstitutional  because  violative  of  Sec.  8  of  Art.  17  of  the 
Constitution  of  said  state,  which  prohlbite  the  issuance  of 
corporate  stock  "except  for  money,  labor  done  or  money  or 
property  actually  received."     Shugart  v.  Maytag,  188 — 916. 

Unpaid  Stock — ^Innocent  PurchaBer.    The  primary  liability  of  a 

6  stockholder  to  creditors  of  the  corporation  for  unpaid  in- 
stallments on  the  purchase  price  of  stock,  under  Section 
441  of  the  Civil  Code  of  South  Dakota,  follows  the  stock 
into  the  hands  of  a  subsequent  purchaser  without  knowl- 
edge that  payment  had  not  beeli  made.  Shugart  v.  Maytag, 
188—916. 
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Stock  Issued  for  Unperformed  Labor.    The  ifieuance  of  corporate 

7  stock  for  labor  which  was  never  performed,  is  not  binding 
on  a  creditor  of  the  corporation  seeking  to  enforce  a  statu- 
tory liability  for  unpaid  stock.  Shugart  v.  Maytag.  188— 
916. 

Liability  of  Transferor  of  Unpaid  Stock.    The  transfer  for  a 

8  nominal  consideration  of  corporate  stock,  made  after  de- 
mand by  a  corporate  creditor  for  the  satisfaction  of  hia 
claim,  and  not  entered  on  the  transfer  books  of  the  cor- 
poration, may  not,  under  Section  423  of  the  Civil  Code  of 
Stouth  Dakota,  be  interpoeed  against  the  creditor's  action  to 
collect  of  the  transferor  unpaid  installments  on  the  pur- 
chase price  of  the  stock.     Shugart  v.  Maytag,  188 — 916. 

Unpaid  Stock — "Stockholder"  Defined.    Just  how  one  becomes 

9  a  stockholder  of  a  corporation,  provided  the  stock  stands  In 
his  name  on  the  books  of  the  corporation,  is  quite  imma- 
terial, under  Section  441  of  the  Civil  Code  of  South  Dako- 
ta.   Shugart  v.  Maytag,  188—916. 

Officers  and  Agbnos. 

Sale  of  Unatborlsed  Stock— Personal  Liability.    The  sale  of  cor- 

10  poraite  ehares  of  stock  which,  without  the  knowledge  of 
the  purchaser,  have  been  issued  for  unaippraised  property 
other  than  money,  is  a  fraud,  and  the  corporate  olficera  par- 
ticipating in  such  sale  are  personally  liable  for  tlie  return 
of  the  consideration  paid,  even  though  they  derived  no 
personal  advantage  from  the  sale.  (Sec.  1641-b,  Code  Supp., 
1913.)     Fish  V.  White,  188—57. 

• 

Accounting  Against  Officer.    An  officer  of  a  corporation  who, 

11  after  a  sale  of  corporate  stock  by  the  corporation,  substi- 
tutes, without  authority,  stock  personally  owned  by  him, 
and  withdraws  the  amount  thereof  from  the  corporate 
treasury,  will,  in  an  action  for  accounting,  be  charged  with 
the  amount  so  withdrawn.  Interstate  Inv.  ft  Dev.  Co.  v 
Webster,  188—1389. 

Corporate  Powers  and  Liabilities. 

Legislative  OontroL    The  legislature  has  power  to  impose  on  a 

12  corporation  obligations  additional  to  those  imposed  upon  it 
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at  tlie  time  of  its  incorporation.    Burlington  R.  &  L.  Co.  v. 
City  of  Burlington,  188—272. 

Acconnting — ^Burden   of  Proof.    Claims,    in   an   action   for   ac- 
13    counting,  may  not  be  allowed,  on  testimony  which  is  00 
uncertain,  indefinite,  and  unsaUfifactory  that  not^yen  ap- 
proximate accuracy  can  be  arrived  at.     Intersta^  Inv.  ft 
Dev.  Co.  V,  Webster,  18^—1359. 

COSTS. 

Protest  Fees  When  Protest  Waived.  Protest  fees  may  not  be 
taxed,  when  the  note  contains  a  provision  waiving  protest. 
Iowa  Nat.  Bank  v.  Davis,  188—346. 

COUNTIES. 

Acts  of  Officers — County  Attorney  Ordering  Transcript.  A  coun- 
ty is  liable  for  the  reasonable  value  of  services  rendered  by 
a  shorthand  reporter,  at  the  request  of  the  county  attorney 
and  on  the  order  of  the  court,  in  preparing  a  necessary 
transcript  of  shorthand  notes  formerly  taken  by  the  re- 
porter as  clerk  of  the  grand  jury.  Heller  v.  Montgomery 
County,  188 — 981. 

OOUBTS.     See  Habeas  Cori'us;    Indictment  and  Informa- 
tion, 1. 

Correction  of  Unsigned  Becord.  It  will  be  presumed  that  the 
correction  of  a  court  record  was  made  before  it  was  signed 
by  the  Judge.  (Sec.  243,  Code,  1897.)  City  of  Keokuk  v. 
Schultz,  188—937. 

CRIMINAL  LAW. 

Limitation  op  Prosecutions. 

Reinstating  Inadvertently  Dismissed  Information.    Reinstating 

1    an    inadvertently    dismissed    information    reinstates    the 

standing  which  such  information  had  prior  to  the  dismissal, 

even  though  such  reinstatement  was  made  at  a  time  when 
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more  than  a  year  had  elapsed  since  the  commiseion  of  the 
offense.    City  of  Keokuk  v.  Schultz,  18^8—937. 

Evidence, 

Ck>nf6Mions  Invc^ye  All  Elements  of  Orime.    Admissions  of  the 

2  truth  of  facts  not  in  themselves  sulBcient  to  constitute  the 
alleged  offense,  are  not  a  confession.  So  held  where  the 
accused  simply  admitted,  under  a  charge  of  attempted  bur- 
glary, that  he  "tried"  to  enter  the  house,  but  made  no  ad- 
mission, directly  or  indirectly,  as  to  any  felonious  intent. 
State  V.  Cook,  188 — 655. 

Confession — Insufficient  Evidence  of  Corpus  Delicti.    A  confes- 

3  sion  will  not  Justify  a  conviction  for  attempted  burglary, 
when  the  evidence  of  the  corpus  delicti  shows  an  intent, 
but  no  attempt f  to  break  and  enter.    State  v.  Cook,  188 — 655. 

Verdict  on  Ciicnmstantlal  Evidence.    Circumstantial  evidence  in 

4  support  of  a  charge  of  assault  ^ith  intent  to  murder  re- 
viewed, and  held  insufficient  to  meet  the  rule  that  such  evi- 
dence must  be  consistent  with  guilt,  and  inconsistent  with 
any  rational  theory  of  innocenxse.  State  v.  Brown,  188— 
1303. 

Trial — I  nstructions. 

Alibi— Instmctions.    It  is  not  error  for  the  court  to  instruct 

5  that  defendant's  evidence  on  the  4ssue  of  alibi  must  out- 
weigh the  evidence  introduced  hy  the  State  to  shoto  that 
the  defendant  was  engaged  in  the  commission  of  said  crime. 
SUte  V.  O'Briwi,  188—165. 

Alibi — Cautionary  Instructions.    Instructions  to  the  effect  that 

6  an  alibi  is  easily  manufactured,  and  that  the  proofs  per- 
taining thereto  should  be  €K».nned  with  care  and  caution, 
are  proper.    State  v.  Cartwright,  188 — 579. 

Accomplice — ^Insufficient  Evidence.    Bvidence  held  insufficient  to 

7  show  that  the  witness  in  question  was  an  accomplice;  and, 
therefore,  no  occasion  arose  for  instructing  in  reference 
thereto.    State  v.  Cartwright,  188—579. 
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Permitting  Fact  to  Be  Found  at  Nonmaterial  Time.    When  the 

8  existence  of  a  fact  has  its  real  and  only  significance  at  a 
certain  and  definite  time  or  occasion,  it  is  prejudicially  er- 
roneous to  permit  the  jury  to  find  the  fact  "on  or  about" 
a  named  monith.  So  held  in*  a  prosecution  for  murder,  baaed 
on  an  alleged  miscarriage,  where  the  fact  of  pregnancy  had 
no  real  significance,  except  on  the  occasion  of  a  certain 
viBit  to  the  defendant    State  v.  Snyder,  198 — 1150. 

Verdict-urging  Ihstmctions.    Instructions  urging  upon  the  jury 

9  the  desirability  of  a  verdict  are  not  objectionable  when 
nothing  coercive  appears  from  the  language  thereof,  or 
from  the  actions  of  the  jury.    State  v.  Bogardus,  188 — 1293. 

Triai^ — Custody,  Conduct,  and  Dblibebations  of  Jury. 

Separation  of  Jury.    A  slight  separation  of  jurors,  concededly 
10    witjiout  prejudice,  cannot  be  denominated  reversible  error. 
State  V.  Bogardus,  188—1293. 

DAMAGES.     See  Drains,  1. 

Nonftandulent    Failure    of    Oonsideration.    The    nonfraudulent 

1  failure  of  consideration,  following  an  exchange  of  proper- 
ties, Is  compensated  by  returning  to  the'  injured  party  the 
value  of  that  which  he  paid  for  that  which  he  did  not  re- 
ceive, and,  perhaps,  expenses  reasonably  incurred.  Es- 
pecially is  this  the  proper  measure  when  the  pleadings  were 

*  framed  on  such  theory.    Sletfiema  v.  Anderson,  188 — 651. 

Permanent  Injury— Life  Tables  Kot  Bssential    The  introduction 

2  of  life  tables  is  not  essential  to  the  recovery  of  damages 
for  permanent  injury.    Willis  v.  Schertz,  188—712. 

Permanent  Injury  and  Loss  of  Earning  Oe^acity.    An  allegation 

3  of  permanent  injury,  with  claim  for  damages,  is  auflteient 
basis,  if  proven,  to  warrant  recovery  for  depreciation  in 
earning  capacity.    Willis  v.  Schertz,  188—712. 

Permanent  Injuries  and  Mental  and  Physical  Pain.    Recovery 

4  may  be  had  for  mental  and  physical  pain,  under  allegations 
of  severe,  permanent  injury.    Willis  v.  Schertz,  188 — 712. 


1420  Index,  Vol.  188. 

Dead  Bodies  to  Depositions 

DEAD  BODIES. 

Undertakex  Pennitting  Wrongllil  Autopsy-— Joint  IiLalillily.    If  an 

1  undertaker  knowingly  permits  a  wrongful  autopsy  to  be 
held  in  his  undertaking  e^taSblishment,  he  partidpates  in 
the  wrong,  and  is  jointly  liable  therefor.  Konecny  v. 
Hohenschuh,  188—1075, 

Undertaker  Pennitting  Wrongful  Autopsy — ^Kellance  upon  Hospl- 

2  tal  Physicians.  An  undertaker,  receiving  a  dead  body  from 
a  hospital  and  allowing  an  autopsy  in  his  establishment  by 
the  hospital  phyeicians,  who  had  not  secured  consent  there- 
for from  the  decedent's  relatives,  had  the  right  to  assume 
that  saiid  medical  stafT  would  not  perform  an  unauthorized 
autopsy,  and  he  was  charged  with  no  duty  to  ascertain 
whether  proper  consent  had  been  obtained  for  the  autopsy. 
Konecny  v.  Hohenschuh,  188 — 1075. 

DEDICATION.     See  Highways,  1. 

Use  of  Land  for  Bead — Presumption.  No  presumption  or  infer- 
ence of  dedication  arises  from  the  naked  use  of  land  for  a 
roadway,  howsoever  long  continued.  One  may  not  be  held 
to  have  dedicated  his  land  to  pufbllc  or  private  use,  short 
of  evidence  which  establishes  a  positive  and  unmistakaUe 
intention  to  permanently  abandon  his  property  to  public  or 
private  use.    Young  v.  Docil,  188 — 410. 

DEEDS.     See  Hombstbad,  L  • 

DeUvexy— detention  by  Grantor — ^Effect    Delivery  will  be  pre- 
sumed from  the  execution  and  acknowledgment  of  a  deed, 
together  with  testimony  tending  to  show  intention  to  peas 
title,  even  though  grantor  retains  full  possession  of  the 
^         deed  until  his  death,    McKemey  v.  Ketchum,  188 — 1081. 

DEPOSITIONS. 

Oral  Taking  Outside  State  Not  Permissible.  Depositions  may 
not,  in  the  absence  of  an  agreement,  be  orally  taken  outside 
the  state.  Bohen  v.  North  American  L.  Ins.  Co.,  188— 
1349. 
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Divorce 

DIVOBGE. 

Grounds. 

Cruelty — Ooaxseness  of  Language  and   Conduct.    Profane   and 

1  abusiTe  language  towards  a  frail  woman,  untrue  and  repul- 
•        sive  aocuAations  concerning  her  conduct,  neglect  of  her  com- 
mon comfort,  with  consequent  injury  to  her  health,  may  con- 
stitute cruel  and  inhuman  conduct.    Hickman  v.  Hickman, 
188—697. 

Dbkbnbbs. 

Condonation.    Condonation  of  cruelty   is  necessarily  attended 

2  with  the  condition  that  the  cruelty  shall  cea^e;  and  es- 
pecially is  this  true  wiien  the  wife,  is  the  condoning  party. 
Hickman  v.  Hickman,  188—697. 

Jurisdiction. 

Besidecce — Sufficiency.    Residence  is  not  wholly  a  matter  of  ex- 

3  pressed  intention.  Acts  and  conduct  must  harmonize  with 
intention.  Evidence  held  sufflcieut  to  Justify  the  court  in 
setting  aside  a  decree,  on  the  grounds  of  want  of  residence 
and  good  faith.    Messenger  v.  Messenger,  188 — 367. 

Alimony,  Allowances,  and  Disposition  op  Propbrty. 

AUowanoe    Pendi2ig    Suit — ^ExcessiYaness.    Order    for    attorney 

4  fees  and  expense  money  reviewed,  and  held  excessive.  Mit- 
chell V.  MitcheU,  188—490. 

Setting   Aside    Bzempt    Property.    Alimony    may    consist    of 

5  specific  property,  whether  exempt  or  not.  Szymanski  v. 
SsymanBki,  188—931. 

Vesting  Title  in  ]>aiigliter.    Ko  statutory  authority  exists  for 

6  assigning  alimony,  and  requiring  the  title  to  be  vested  in  a 
daughter.  Allowance  reviewed,  and  modified  as  excessiva 
Szymanski  v.  Szymanski,  188 — ^981. 
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UnenforciUe  D6crM~Modifloftti<m.    Deoreee  for  alimony,  proper 

7  in  amount,  but  unentocible  by  reason  of  the  tenns  and 
lienabiUity  of  unpaid  payment*  will  be  so  modified  on  «i»peai 
aa  to  render  the  decree  effective.  Jasper  v.  Jasper,  188— 
1247. 

(Utstody  and  Support  of  Childrbn.  - 

Custodial  (taders — ^Biodlilcation  under  Changed  Conditions.    A  cus- 

8  todial  order  apportionlxig  the  custody  of  a  child  between 
the  father  and  mother  may,  on  a  showing  that,  subsequent 
to  the  order,  the  father  has  deprived  himself  of  any  means 
of  properly  caring  (for  the  child,  be  so  modified  as  to  assign 
the  custody  of  the  child  wholly  to  the  mother.  Ladd  t. 
L4idd,  188—351. 

Custodial  Orden— Appealability.    Appeal  lies  from  a  refusal  to 

9  modify  custodial  orders  in  re  children,  even  though  no  ap- 
peal has  been  taken  from  the  divorce  decree.  Ladd  v. 
Ladd,  1«8— 351. 

Modification   of   Alimony    Provisions    Because    of   Bemarriagt. 

10  Alimp'ny  decrees  for  the  benefit  of  minor  children  will  not 
be  modified  on  the  sole  ground  that  the  plaintiff  mother  has 
remarried,  especially  when  there  is  no  showing  of  change  in 
the  financial  condition  of  the  parties.  Dull  v.  Dull,  188— 
941. 

DRAINS. 

Purchase  of  SUte  Lake  Bed  under  Order  for  Drainage— Oamagea 

1  One  who  purchases  of  the  state  the  hed  of  a  meandered  laJce, 
with  necessarily  imputed  knowledge  that  the  sale  was  be- 
ing made  under  a  legally  authorized  finding,  by  the  exec- 
utive council,  that  the  lake  was  detrimental  to  the  public 
health  and  welfare,  and  should  he  dfai$ted,  may  not,  upon 
the  establishment  of  a  drainage  improvement,  claim  dam- 
ages for  the  drainage  of  the  lake,  based  solely  on  the  claim 
that  he  was  an  abutting  landowner.  Higgins  v.  Board  of 
Supervisors,  188 — 448. 

"Bepairs''— Additional  TUe  Not  New  Drain— Olasslflcation  of 

2  Benefits.    The  construction  of  an  additional  tile  of  equal 
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size,  for  the  purpose  of  assisting  in  carrying  off  water, 
parallel  with  an  existing  tile  wMcIl  is  a  part  of  the  drain- 
age system,  and  as  an  outlet  for  several  laterals  emptying  ' 
into  an  open  ditch,  which  was  Inadequate  to  carry  off  the 
water,  was  not  a  new  drain,  hut  a  "repair/'  under  Sec.  1989- 
a21,  Code  Supp.,  1913,  and  oould  be  constructed  without  the 
appointment,  under  Sec.  1989-al2,  Code  Suppl.  Supp.,  1915, 
of  commlBSioners  to  classify  landB  for  assessment  of  bene- 
fits.   Mathwlg  V.  Drainage  Dlst.,  188—267. 

New  ImproTement  (?)  or  Repair   (?)    The  fact  that  the  cost 

3  of  an  improvement  on  an  existing  drain  is  almost  double 
the  cost  of  the  original  construction. Is  very  persuasive  that 
such  improvement  should  not  be  classed  as  a  repair. 
Bloomquist  v.  Board  of  Supervisors,  188f — 994. 

Assessments — ^Deference  to  Action  of  Board.    The  rule  of  defer- 

4  ence  to  the  action  of  the  board  of  supervisors  in  adjusting 
assessments  presupposes  that  the  board  has,  with  reasonably 
painstaking  care,  availed  itself  of  all  available  and  material 
information  bearing  on  an  approximately  just  distribution 
of  burdens.  The  rule  ceases  when  its  presupposed  basis  is 
shown  not  to  exist.  Record  reviewed,  and  held  to  show 
that  the  assessments  fixed  by  the  court  were  more  accurate 
than  those  fixed  by  the  board.  Board  of  Su^r visors  v.  Mc- 
Donald, 188—6. 

Assessments — ^Approximate  Accuracy.    Principle  recognized  that 

5  an  approximately  correct  assessment  is  the  best  that  the 
court  may  hope  to  arrive  at  In  threading  its  way  through 
the  ordinary  maze  of  conflicting  estimates  bearing  on  the 
relative  amount  of  swamp,  wet,  and  dry  land  in  the  various 
tracts.    Board  of  Supervisors  v.  M<jI>onald,  188 — 6. 

Appeal — ^Decree  Irrevocably  Fixing  Classification.    The  district 

6  court,  on  appeal  from  assessments,  may  not  decree  that  the 
classification  found  by  it  to  be  correct  shall  be  the  basis 
*7or  future  assessments  ty  way  of  improvements"  (See 
Sec.  1989-al2,  Code  Supp.,  1913.)  Board  of  Supervisors  v. 
McDonald,  188—6. 

Nonallowable    Amendment   on    Appeal.    Objections    before    the 

7  board  of  supervisors  that  an  assessment  is  Illegal  and  in- 
equitable, because  of  (1)  nonbenefits,  (2)  nonproportlonate 
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benefits,  and  (3)  inability  to  tile  Into  the  drain,  may  not  be 
enlarged  on  appeal  by  a  so-called  amendment  asserting  that 
the  commissioners  to  assess  benefits  wholly  failed  to  qualify 
or  act  as  such  commissioners.  Bloomquist  v.  Board  of  Su- 
pervisors, 188—994. 

Waiver  by  Landowner  of  Blefi^  Procedure  by  the  Board.    Irre&u- 

8  larity  and  illegality  oif  procedure  by  the  board  in  exercising 
its  conceded  jurisdiction  over  a  drainage  proceeding  may  be 
waived  by  an  objecting  landowner.  So  held  where  it  was 
assumed  that  the  board  had  resolved  that  an  assessment 
for  Improving  an  existing  ditch  should  be  made  in  the 
proportions  adopted  for  the  original  construction,  and  there- 
after appointed  the  commissioners  of  benefits,  who  com- 
puted the  assessment  in  accordance  with  the  resolution,  and 
returned  it  to  the  board,  and  the  landowner  did  not  ob- 
ject thereto,  except  on  aippeal  from  the  action  of  the  board 
in  confirming  the  assessment  Bloomquist  v.  Board  of  Su- 
pervisors, 188 — 994. 

Theory  of   Hearing   before   Board   Followed   on   Appeal.     The 

9  theory  of  a  hearing  before  the  board,  that  the  amounts  of 
assessments  were  subject  to  change  on  meritorious  showing, 
will  be  followed  on  appeal,  even  though  the  board,  in  view 
of  its  former  action,  might  have  taken  the  position  that 
such  assessments  were  a  mere  matter  oif  mathematical  com- 
putatlon,  and  subject  to  no  change  except  for  error  in  so 
computing.    Bloomquist  v.  Board  of  Supervisors,  188—994. 

Implied  Annulment  of  Proceeding.    A  resolution  by  the  board, 

10  ordering  an  assessment  for  Improving  an  existing  drain  to 
be  computed  in  the  proportions  which  governed  in  the  orig- 
inal construction,  is  impliedly  annulled  by  the  action  of  the 
board  in  treating  the  assessment,  on  objection  by  a  land- 
owner, as  subject  to  change  on  a  showing  of  Inequitableness. 
Bloomquist  v.  Board  of  Supervisors,  188 — 994. 

Inequitable  Assessments  Between  Upper  and  Lower  Owners.    Rec^ 

11  ord  held  to  demonstrate  that  the  assessment  of  lands  near 
the  outlet  of  a  drain,  where  but  little  of  the  cost  accrued, 
was  inequitable,  when  compared  with  assessments  of  lands 
at  the  far-removed  source  of  the'  drain,  where  a  very  large 
proportion  of  the  cost  did  accrue.  Bloomquist  v.  Board  of 
Supervisors,  188—994. 
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SASEMEMT8. 

Naked  Ufle.  Naked  use  of  land  as  a  road,  with  consent  of  the 
owner,  howGoever  long  continued,  will  not  ripen  into  an 
easement.    Young  v.  Ducil,  188 — 410. 

ELEQTION  OF  BEMEDIES.      8ee  Saus,  3. 

t^dal  Lien  Abandoned  by  Execution  Levy.  Special  claims,  or 
rights  in  and  to  personal  property  by  virtue  of  a  mortgage 
or  conditional  sale,  are  wholly  waived  by  obtaining  personal 
Judgment  against  the  debtor  and  seizing  the  property  un- 
der execution  levy.    Newcomer  v.  Novak,  188 — 646. 

ELECTIONS. 

Erasure  of  Ballot  Mark.  A  ballot  will  be  treated  as  blank  when 
the  voting  mark  is  almost  completely  erased.  State  v.  Con- 
solidated Ind.  Sch.  Dist.,  188 — 959. 

ELECTRICITY.      See  Negligbncb,  6.  i 

EMINENT  DOMAIN. .    See  (Constitutional  Law^  3. 

Acts  Not  Ckmstlttttlng  a  ''Taking.*'  Principle  recognized  that 
an  act  done  in  the  proper  exercise  of  governmental  powers, 
and  not  directly  encroaching  upon  private  property,  though 
impairing  its  u«e,  is  not  a  "taking"  of  property  in  a  con- 
stitutional sense.  Hlggins  v.  Board  of  Supervisors,  188 — 
449. 

ESTOPPEL.     Sev  Executors  and  Administrators,  2;    In- 
surance, 7. 

Failure  to  Show  Prejudice.  Pleading  estoppel  and  proving  all 
1  elements  thereof  exceiH  prejudice  avails  nothing.  So  held 
where  plaintiff  pleaded  that,  owing  to  reliance  on  a  guar- 
anty, he  had  failed  lo  institute  bankruptcy  proceedings 
against  the  principal  debtor,  but  failed  to  prove  that  h& 
would  have  realized  Anything,  had  he  instituted  such  pro-^ 
ceedings.    City  Bahk  y,  Alcorn,  188—592. 

Vol.   188  I  a. —90 
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Profiting  from.  One's  Own  Wrong.    One  who  prevents  the  hap- 

2  pening  of  an  event  which  would  fix  liability  upon  liim  may 
not,  when  sued,  allege  the  non-happening  of  such  event.  So 
held  where  a  note  was  payable  on  the  happening  of  a  con- 
tingency, and  the  niaker  prevented  the  happening  of  the 
same.     Dille  v.  Longwell,  188 — 606. 

Plea  Based  on  Violation  of  Law-— Oorporate  Stock.    He  who  sub- 

3  scribes  for  and  receives  corporate  shares  of  stock,  wiutout 
complying  with  a  law  which  commands  him  to  make  pay- 
ment therefor,  may  not,  when  sued  by  a  corporate  creditor 
for  unpaid  installments,  plead  that  his  failure  to  make  pay- 
ment for  the  stock  rendered  void  the  issuance  of  the  stock. 
Shugart  v.  Maytag,  188—916. 

EVIDENCE. 

Kklkvancy,  Materiality,  and  Compbtbncy. 

Unidentified   Iistter.    Testimony   which    is    without    probative 

1  force,  and  which  can  serve  no  purpose  other  than  to  en- 
able the  Jury  to  make  a  bold  guess  at  the  existence  of  a 
material  and  issuable  fact,  is  wholly  Incoonpetent.  Jones  v. 
Spencer,  188 — 94. 

Belerancy.    'Ehrldence  tending  to  show  that  pregnancy  or  change 

2  of  life  would  render  a  person  noninsurable  Is  quke  aside 
the  mark,  when  the  sole  Issue  weus  whether  insured  know- 
ingly deceived  the  Insurer,  by  stating  that  she  did  not  have 
an  ovarian  tumor.  Bohen  v.  Korth  American  L.  Ins.  Co., 
188—1349. 

Bes  Gestae — ^Test  for  Admission.    The  test  whether  declarations 

3  ■  are  res  gestae  is:   Were  the  facts  talking  through  the  party, 

or  the  party  talking  about  the  'facts?  Instinct! veness— 
spontaneity — is  the  ever-present  requisite.  Precise  coinci- 
dence in  'point  of  time  is  not  necessarily  requisite.  Stukas 
V.  Warfleld-Pratt-Howell  Co.,  188— 87». 

Materiality.    Evidence  of  what  the  officers  of  an  insurance  com- 

4  pany  "would  have  done"  with  reference  to  a  policy,  had 
they  known  certain  facts  touching  incumbrances.  Is  wholly 
immaterial,   under  an   issue   whether  a  condition   of  the 
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policy  had  been  broken.     CollliuB  v.  Iowa  Mfrs.  Ins.  Co., 
188—289. 


Admissions. 

Offers  to  Confess  Judgment.    Rejected .  offers  to  confess  Judg- 

5  ment  are  not  admissible  in  an  action  on  the  claim.  Bohen 
v.  North  American  L,  Ims.  Co.,  188 — 1349. 

Documentary  Evidence. 

Book  of  Original  Entries.    A  soK^lled  loose-leaf  ledger,  showing, 

6  by  timely  entries,  the  various  items  of  labor  or  materials 
and  the  separate  charges  therefor,  an<l  intended,  at  the  time 
of  making  up,  to  constitute  the  permanent  evidence  of  the 
charges,  is  admissible  as  a  book  of  original  entries,  even 
though  made  up  from  memorandum  slips,  which  showed 
the  various  items  of  labor  or  materials,  without  charges  at- 
tached thereto,  and  whioh  were  intended  as  temi>orary  aids 
in  making  up  the  ledger,  and  not  as  permanent  evidence  of 
charges.    Shea  v.  Bid^le  Impr.  Co.,  188-— 952. 

Book  of  Original  Entries — Timely  Entries.    EMdence  reviewed, 

7  and  held  to  show  that  entries  in  books  of  original  entry 
were  timely.    Shea  v.  Biddle  Impr.  Co.,  188 — 952. 

Parol  as  Affecting  Writings. 

Conditional  IJeUvery.    Parol  evidence  is  admissible  between  the 

8  original  parties  to  an  unconditional  negotiable  promissory 
note,  to  show  that  the  delivery  was  on  the  agreement  that 
the  payment  of  the  annual  interest  during  the  lifetime  of 
the  payee  should  work  a  full  discharge  of  the  note.  (Sec. 
3O60-al6,  Code  Supp.,  1913.)    Herron  v.  Brinton,  188—60. 

Want  or  Failure  of  Consideration — Conditional  DeXivery.  Parol 
9  evidence  is  admissible  between  the  holder  of  a  promissory 
note  and  an  endofrser  (the  original  parties)  to  show  that 
the  endorsement  was  made:  (1)  Without  consideration — 
without  the  assumption  of  any  liability  on  the  part  of  the 
endorser;  (2)  on  a  consideration  that  had  failed;  (3)  on 
the  condition  that  the  holder  would  see  that  the  note  was 
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paid  from  other  property  of  the  maker  theu  in  the  hands  of 
the  holder.  (Sec.  3060-al6.  Code  Supp.,  1913.)  State  Say. 
Bank  v.  Osbom,  188—168. 

AYOidaace  of  Forfeiture.    Parol  evidence  is  admissible,  on  the 

10  ifiBue  of  the  forfeiture  of  a  lease,  to  show  what  matters 
were^  by  mutual  mifitake,  omitted  from  the  written  lease. 
Faringer  v.  Van  de  Hoef,  188 — 323. 

True  Oonsideration  Paid.    Parol  evidence  is  admissible  to  show 

11  the  true  consideration  paid  by  a  vendee  for  incumbered 
land, — to  show  that  the  amount  of  existing  incumbrances 
was  deducted  from  the  purchase  price, — and  thereby  to  In- 
dicate an  implied  promise  by  vendee  to  pay  such  incum- 
brances. Hawn  V.  Malone,  188 — 439. 

Identifying  Subject-Matter  of  Trust  Deed.    Parol-  evidence  is 

12  admissible  to  identify  the  debts  for  the  payment  of  which 
a  trust  deed  has  been  given.    King  v.  Cole,  188 — b6Z. 

I>aoiages  for  Fraud.    The  rule  against  varying  or  contradicting 

13  a  writing  by  parol  has  no  application  under  an  issue  of 
damages  for  fraud  in  obtaining  the  writing.  Qualley  v. 
Citizens  Sav.  Bank,  188—1212. 

Ol'lNION  EVIDBNCB. 

Sanity.    Nonexpert  witnesses  may  testify  to  the  sanity  of  a 

14  person  on  no  other  showing  than  that  they  had  never,  dur- 
ing long  acquaintance  with  the  person,  observed  anything 
strange,  unusual,  or  unnatural  about  him.  Kerkhofl  v.  Mon- 
kemeier,  188—103. 

Death  ftom  Lightning.    One  familiar  with  the  condition  and 

15  appearance  of  the  hide  of  an  animal  killed  by  lightning  may 
testify,  on  stated  facts,  whether  the  animal  was  so  killed. 
Lyons  v.  Farm  P.  M.  Ins.  Assn.,  181? — 506. 

AllowaUe  Conclusion.    Whether  one   received   anything  for  a 

16  conveyance  is  an  allowable  conclusion.  Tamingo  v.  Frei- 
berg, 188—788. 

Inability  to  Maintain  Action.    A  statement  by  one  who  was  ne- 

17  gotlating  for  a  release  of  damages  "that  he  was  a  lawyer 


Index,  Vol.  188.  1429 

KviDBNCE  Continued  to  Kxbcutoks  and  Administrators 

of  experience,  and  that  the  injured  party  would  not  be 
able  to  maintain  an  action  for  his  damages/'  made  for  the 
purpose  of  being  acted  upon  by  the  injured  party,  is,  in 
legal  effect,  a  statement  of  fact.  Owens  v.  Norwood-White 
Coal  Co.,  1»8— 1092. 

Fraudulent  Purpose.    An  opinion  given  for  the  deliberate  pur- 
IS     pose  of  deceiving  another  may  be  treated  as  a  statement 
of  fact.    Owens  v.  Norwood-White  Coal  Co.,  188—1092. 

BXEOUnON.      See  Election  of  Rbmedieh. 
EXE0UTOB8  AND  ADBQNISTRATOHS.      8eo       Appeal 

AND   ErROE,  20. 

Conflicting  Appointments  in  Different  Counties.    An  appointment 

1  of  an  administrator  by  the  clerk  or  court  of.  one  county, 
basM  on  a  finding  that  the  deceased  was  a  resident  of  said 
•county  at  the  time  of  his  death,  la  a  finality^  until  set 
aside  on  appeal  or  direct  attack,  and  exhausts  the  power 
throughout  the  state  in  any  other  clerk  or  court  to  maKe 
another  appointment  until  the  former  order  is  so  set  aside. 
In  re  Estate  of  Kladivo,  188—471. 

Estoppel  to  Question  Illegal  Appoiutmeoit.    The  act  of  a  validly 

2  appointed  administrator  in  negotiating  with  an  inyalidly 
appointed  administrator  for  the  settlement  of  claims  filed 
with  the  latter  does  not  work  an  estoppel  to  dispute  the 
validity  of  the  appointment  of  the  latter.  In  re  Elstate  of 
Kladivo.  188—471. 

Notice  of  Appolntm«nt--'Fallure  to  Secure  Direction  of  Olerk  or 

3  Court.  Notice  of  the  appointment  of  administrators  must 
be  ordered  or  directed  by  the  court  or  clerk,  in  order  to 
start  the  running  of  the  statute  of  limitation  on  claims. 
In  re  Estate  of  Gamp,  188—7^4. 

daima — ^Belated  PreBentation.    The  fact  that  a  claim  waa  not 

4  Bficertainable  until  long  after  the  expiration  of  12  months 
from  the  publication  of  the  administrator's  notice  of  ap- 
pointment, coupled  with  the  fact  that  the  estate  is  solvent, 
presents  such  equitable  circumstances  as  will  let  in  a  claim 
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after  all  other  claims  are  barred.     In  re  Estate  af  Camp, 
1»»— 734. 

CHLaims  for  Family  SenrlceB— Oyercoming  FreBmnptkm.  The  pre- 
5  sumption  that  services  rendered  by  a  daughter  to  her 
father,  in  coring  for  him  in  her  ftunily,  are  gratuitous.  Is 
not  overcome  by  evidence  that  the  daughter  was  in  indigent 
circumstances,  while  the  father  had  financial  means  for  his 
keep,  even  though  the  father  was  incapable  of  performing 
any  reciprocal  service;  but  a  jury  may  find  the  contrary  of 
such  presumption  by  additional  evidence  (1)  that  ottier 
sons  sind  daughters  in  the  neighborhood  were  financially 
able  to  care  for  their  father;  (2)  that  the  daughter  assert- 
ed to  her  father  and  to  his  guardian  her  expectation  to 
charge  for  her  services,  and  that  helther  objected  thereto; 
and  (3)  that  the  daughter  then  continued  her  services. 
Snyder  v.  Nixon,  188 — 779. 

Ancillary  Admioiistratlon  Turning  Over  Funds.     It  will  be  pre- 
6    sumed  that  the  courts  of  a  sister  state  will  promptly  order 
its  ancillary  administrator  to  turn  over  funds  to  the  prin-  - 
clpal  administrator  in  this  state  when  such  action  is  neces- 
sary to  pay  debts.    In  re  Estate  of  Sanford,  188 — 833. 

EXEMPTIONS. 

Teamr-'Mortgage  Without  Ooncurrence  of  [Wife.  A  team  habit- 
ually used  by  a  farmer  to  earn  his  living  is  exempt,  and  a 
mortgEige  thereon  without  the  concurrence  and  signature  of 
the  wife  is  absolutely  void,  even  though  the  farmer  has 
other  teams  with  which  he  does  not  earn  his  living.  Augus- 
tine V.  Gold,  188—551. 

FIXTURES. 


Mortgagor  and  Mortgagee — "Permanent  Improvementa"  An 
agreement  to  pay  a  real  estate  mortgagee,  in  possession,  for 
"permanent  improvements,"  does  not  embrace  a  grinding 
mill,  nor  a  windmill  tank,  nor  an  interest  in  a  rural  tele- 
phone company,  in  the  absence  of  evidence  showing  that 
such  articles  are  a  part  of  the  land  ;  neither  does  such 
agreement  embrace  an  undivided  interest  in  an  ensilage 
cutter.    McGuire  v.  Halloran.  188 — 479. 
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FORCIBLE  ENTRY  AND  DETAINER. 

EnforcameDt  of  Order  Against  Stranger.  A  Judgment  of  re- 
moval ia  forcible  entry  and  detainer  proceedings  may  not 
be  enforced  against  one  who,  at  the  time  of  tlie  commence- 
ment of  the  proceeding,  and  at  the  time  of  the  attempted 
enforcement  of  the  jud^^ent,  was  in  actual  possession  of 
the  property »  and  bad  never  been  made  a. party  to  the  pro- 
ceedings. Cedar  Rapids  Cold  Storage  Co.  v.  Lesinger,  igs— 
1364. 

FRANCHISES. 

Strict  Construction.  A  franchise  to  construct  a  street  railway 
and  necessary  sfde  tracks,  turnouts,  and  switches  **on  South 
Dodge  Street  from  Grandview  Avenue"  will  not  authorize 
any  construction  on  Grandview  Avenue,  and  especially  will 
not  authorize  the  construction  of  a  "loop."  City  of  Dubuque 
V.  Dubuque  Blec.  Co.,  188—1192. 

FRAUD.     See  Specific  Performance,  3-5. 

Evidence.    An  allegation  of  material  and  false  representations 

1  of  fact  necessarily  requires  the  production  of  proof  thereof. 
OfTered  testimony  reviewed,  and  held  imiproperly  excluded. 
Qualley  v.  Citizens  Sav.  Bank,  188—1212. 

AiBrming. Contract  and  Becovering  Damages.    The  victim  of  a 

2  fraud-induced  contract  may  affirm,  and  recover  the  result- 
ing damages.     QuaHey  v.  Citizens  Sav.  Bank,  188 — 1212. 

•  •        • 

Examination  Excluding  Reliance  on  Representations.    An  exam- 

3  ination  of  property  prior  to  purchase  does  not  necessarily 
exclude  reliance  or  right  to  rely  on  representations  relative 
to  the  property.  Such  issue  is  ordinarily  for  the  jury.  So 
held  as  to  representations  as  to  the  tillability  and  nonover- 
flow  nature  of  the  land.  Harris  v.  Polk  County  Inv.  Co., 
188—1269. 

FRAUDS,  STATUTE  OF. 

Promise  Bfiade  on  Marriage  Consideration.    An  agreement  that 
1    a  property  settlement  would  be  made  upon  a  seduced  wo- 
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man  if  fihe  would  dismlfls  her  civil  action  against  the  se- 
ducer and  marry  him,  and  thereby  abate  criminal  proceed- 
-  ings,  is  not  a  promise  made  in  consideration  of  marriage. 
Bader.  y.  Hifioox,  188—986. 

Promise  on  Consideration  of  Maxxiage— Performance.    Arguendo, 

2  it  is  conceded  that  the  actual  entering  into  the  marriage  re- 
lation does  not  constitute  performance  or  part  performance 
of  a  promise  made  in  consideration  of  marriage.  Bader  r. 
Hiscox,  188—986. 

Denying  Statute  to  Prevent  Fraud.    It  is  suggested  that  he  who 

3  makee  a  promise  in  consideration  of  marriage  may  not  take 
coyer  under  the  statute  of  frauds,  and  thereby  ayoid  per- 
formance, when  he  has  enveigled  the  woman  into  an  actuai 
marriage  on  the  pretense  that  the  promise  would  be  per- 
formed.   Bader  y.  Hiscox,  188 — 986. 

Debt  or  Default  of  Another.    An  agreement  with  a  seduced  wo- 

4  man,  made  by  the  father  of  the  seducer,  that  he  (the  fa- 
ther) would  make  a  settlement  on  the  woman  if  she  would 
dismiss  ciyil  and  criminal  proceedings  against  the  son,  is 
not  a  promise  to  answer  for  the  debt  or  default  of  another. 
Bader  y.  Hiscox,  188—986. 

Paying  Purchase  Price  and  Taking  Possession.-    An  agreement 

5  under  which  one  pays  the  purchase  price  of  land  and  takes 
possession  is  not  within  the  statute  of  frauds.  Tamingo  t. 
Freiberg,  188—788. 

. 

GAMINO. 

Bucket  Shops— Konddiveiry  of  Grains-Pleading.    A  defendant  is 

1  an  alleged  "bucket  shop"  deal  who  pleads  (apparently  un- 
der Sec.  4967,  Code.  1897),  that  neither  he  nor  the  Invker 
oyer  intended  any  actual  delivery  of  the  grain,  does  not  eft- 
top  himself  from  invoking  the  aid  of  Sec.  4975-d,  Code 
Supp.,  1913,  which  invalidates  such  contracts  if  the  hroker 
alone  intended  nondelivery.  Harper  ft  Ward  v.  Kurtz,  188-- 
1047 

Bucket   Shops — Statutes   Compared.    Section    4967,   Code,  1^7. 

2  furnishes  no  remedy  against  a  fraudulent  broker  who  does 
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not  intend  delivery  of  the  thing  sold,  if  the  huyer  did  intend 
such  delivery.  Sec.  4975-d,  Oode  Supp.,  1913*  does  furnish 
such  relief.    Harper  ft  Ward  v.  Kurtz,  188 — 1047. 

Bucket  Shops — ^NondeHrexT—- Bvidence.  On  the  issue  of  nonin- 
3  tended  delivery  af  grain,  evidence  is  admissible  that,  from 
time  to  time  during  a  period  of  three  years,  defendant,  with- 
out iMiyment  of  the  purchase  price,  had  "bought"  of  i^aln* 
tiff  over  700,000  bushels  of  grain,  and  no  part  of  the  same 
had  ever  been  delivered,  through  warehouse  receipts  or 
otherwise.    Harper  ft  Ward  v.  Kurtz,  188—1047. 

GIFTS. 

Besdssion  for  Breach  of  Condition.  Whether,  under  the  particu- 
lar terms  of  a  gift  to  a  religious  institution,  the  gift  would 
revert  to  the  donors  because  of  the  failure  to  exact  a  bond 
of  the  financial  officer  of  the  institution,  as  required  by 
the  terms  of  the  gift,  quctere,  Curtis  ft  Barker  y.  Central 
Univ.  of  Iowa,  188 — 300. 

GRAND  JXTBY. 

Refusal  to  Answer  Nomnaterial  Question.  A  witness  may  not  be 
lawfully  committed  to  jail  for  refusal  to  answer  questions 
:before  a  grand  jury,  when  the  materiality  and  relevancy 
of  such  questions  to  an  indictabia  offense  then  under  in- 
vestic;ation  do  not  appear,  either  (1)  from  the  face  of  the 
questions  or  (2)  from  an  independent,  showing  of  facts. 
Hobson  V.  District  Court,  188—1062. 

GUARANTY.     See  Sales. 

GUARDIAN  AND  WARD.      See  Adoitiox. 

Necessaries  for  Ward— <k>nsent  to  Furnishing.  A  guardian  of 
the  property  and  person  may,  without  an  order  of  oourt, 
so  consent  to  the  furnishing  of  necessaries  to  his  ward  as 
to  bind  the  ward's  estate  for  the  reasonable  value  thereof. 
So  held  where  the  guardian  knew  that  his  ward  was  being 
cared  for  by  the  ward's  daughter.  Snyder  v.  Nixon,  188 — 
779. 
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Law  of  Road— APPlicabflity.    The  "law  of  the  road"^the  lair 

11  which  requires  persooB  in  vehicles  meeting  on  the  puUic 
road  to  turn  to  the  right — Is  applicable  to  the  driver  of  a 
horse-drawn  vehicle  who  meets  coasters  on  the  public 
road.  (Sec.  1569,  Ck>de  Supp.,  1913.)  Roennau  v.  Whitflon, 
188—138. 

• 

Nuisaoce  BamUting   from   Eeckless  Use.    Principle   recognized 

12  that  the  use  of  any  vehicle  upon  a  public  highway  may  be 
of  such  nature  as  to  constitute  a  nuisance.  Roennau  ▼. 
Whitson,  18»— 138. 

Excessive  S^ted  by  Automobile.    Negligence  may  be  presumed 

13  from  the  operation  of  a  motor  vehicle  at  a  speed  ezceediiv 
25  miles  per  hour.  (Sec.  1571-ml9,  Code  Supp.,  1918.)  Wag- 
ner V.  Kloster,  188 — 174. 

Law  of  Road — Crossing  Intersections.    Principle  recognized  that 

14  travelera  passing  each  otlier  at  right  angles  at  intersections 
are  not  controlled-  by  the  statute  which  requires  them  to 
turn  to  the  right  when  meeting.  (Sec.  1569,  Code  Supp-. 
1913.)     Wagner  v.  Kloster,  188—174. 

Duty  of  Quest  to  Exercise  Oare.    While  a  mere  guest  must  ex- 

15  ercise  care  commensurate  with  the  circumstances,  and 
might,  in  the  interest  of  safety,  be  under  a  duty  to  make 
suggestions  to  the  driver,  or  otherwise  interfere  wltli  tbe 
manasgement  of  the  vehicle,  yet  such  guest  is  not,  per  it 
bound  to  anticipate  a  violation  of  law,  either  on  the  part  of 
another  driver  in  keeping  to  the  wrong  side  of  the  road, 
or  on  the  part  of  her  own  driver  in  not  sounding  his  horn. 
(Sec.  1571-ml8,  Code  Supp.,  1913.)  Willis  v.  Schertz,  188- 
712. 

HOMESTEAD. 

Trust  Deed — Ck>n8tnictlon.  Trust  deed  to  a  homestead  by  heirs 
1  of  the  deceased  parents,  conditioned  "to  pay  the  debts"  of 
the  parents,  construed,  in  the  light  of  explanatory  evidence, 
and  held  to  embrace  only  the  debts  attending  the  funeral 
expenses  coU'Sequent  on  the  death  of  the  parents.  King  v. 
Cole,  188—562. 
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In  Ueu  of  DIstrlbatiTd  Share — ISlection.    Byidence  of  acts,  con- 

2  duct,  and  declarations  attending  long-continued  possession 
of  a  homestead,  following  the  death  of  the  owner,  reviewed, 
and  held  to  estahllsh  an  election  to  take  homestead  occu- 
pancy, in  lieu  of  distributive  share.  Qeraty  v.  Barber,  198 — 
690. 

SetiTement  Pay  of  a  Soldier  Not  a  Pension.    A  homestead  is  not 

3  rendered  exempt  because  purchased  with  money  paid  by 
the  Federal  government  to  an  ex-soldier  after  his  retire- 
ment from  the  army,  as  a  continuance  of  his  pay  while  in 
the  service.    Szymanski  v.  Szymanskl,  188 — 931. 

HUSBAND  AND  WIFE.       Hec  Specific  Performancb,  3. 

Claims  Arising  Out  of  Wife's  Separate  Business — Care  of  Par- 
ent. Services  rendered  by  a  wife  in  the  care  of  her  fa- 
ther, under  an  express  or  implied  agreement  that  she  will 
be  comx)en sated  therefor,  are  recoverable  by  the  wife,  with- 
out any  assignment  by  the  husband  to  the  wife.  Snyder  v. 
Nixon,  188—779. 

INDICTMENT  AND  INFORMATION. 

Beinstatlng   Cause   alter   Inadrertent  Dismissal.    Courts    have 

1  power  to  reinstate  a  criminal  proceeding  inadvertently  dis- 
missed.   City  of  Keokuk  v.  Schultz,  188 — 937. 

Notice  of  Application  to  Reinstate  Dismissed  Action.    One  who 

2  has  notice  of  the  time  and  place  of  hearing  of  an  application 
to  reinstate  an  inadvertently  dismissed  information  must 
inform  himself,  at  said  time  and  place,  of  the  future  time 
and  place  when  the  court  can  and  will  grant  a  hearing. 
City  of  Keokuk  v.  Schultz,  188 — 937. 

Sufficiency  of  Kotice  to  Reinstate  Dismissed  Action.    One  may 

3  not  say  he  had  no  notice  of  the  reinstatement  of  a  dismissed 
information,  when  he  moved  to  set  aside  the  reinstatement, 
and  had  a  full  hearing  on  the  merits.  City  of  Keokuk  v. 
Schultz,  188—937. 

Needless  Allegations — ^Abortion.    An  allegation  in  an  indictment 

4  for  murder,  based  on  an  attempted  miscarriage,  that  the 
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female  was  pregnant,  in  no  wise  affects  her  identity,  and 
calls  for  no  proof.    State  v.  Snyder,  188—1150. 

Amendment.    An  indefinite  allegation  of  the  ownership  of  prop^ 
5    erty  may  be  made  definite  by  amendment.     State  y.  Bo- 
gardus,  189—1293. 

INFANTS.     See  Adoption;   Divorce,  8-lG;  Judgment,  2; 
Master  and  Servant,  13:   Parent  and  Child. 

INJUNCTION.     See  Highways,  8;    Waters  and  Water- 
courses, 1. 

Bond — ^Dismissal  of  Suit.    In  an  action  to  vacate  a  judgment 

1  charged  to  have  been  wrongfully  obtained,  where  the  injunc- 
tive relief  asked  is  merely  auxiliary  and  incidental,  the  dis- 
missal of  the  suit  is  not.  In  an  action  on  the  injunction 
bond,  an  adjudication  that  the  injunction  should  not  have 
been  granted,  although  it  would  have  been  such  an  ad- 
judication, had  the  suit  been  solely  for  injunctive  relief. 

Western  Fruit  ft  Cimdy  Co.  v.  McFarland,  188—204. 

« 

Bond — Liability  for  Costs.    It  is  only  under  bonds  executed  un- 

2  der  the  general  injunction  statute.  Sees.  .4354  to  4376,  in- 
clusive. Code,  1897,  that  recovery  for  expenses  in  dia8<^v- 
ing  the  injunction  has  no  limit  save  what  is  reaaoniAly  ex- 
pended for  that  purpose;  and  in  a  proceeding  under  Sees. 
4097  to  4099,  inclusive.  Code,  1897,  the  liability  is  restricted 
to  the  payment  of  any  penalty  assessed,  and,  there  is  no 
liability  on  the  part  of  defendants  for  expenses  in  dissolv- 
ing the  Injunction.  Western  Fruit  ft  Candy  Co.  v.  McFVtf- 
land,  188—204. 

Bond — ^Premature  Suit.    Where  an  injunction  bond  was  given  in 

3  a  suit  to  vacate  a  judgment  wherein  auxiliary  Injunctive  re- 
lief was  sought,  and  the  said  action  was  dismissed,  and  the 
main  suit  and  an  application  therein  for  an  injunction  were 
pending  at  the  time  suit  was  brought  on  the  bond  giwn 
in  the  auxiliary  proceedings,  the  suit  on  that  bond  was  pre- 
maturely brought;  as,  until  the  main  case  was  decided,  it 
could  not  be  adjudged  that  the  injunction  was  wrongful  in 
its  inception.  Western  Fruit  ft  Candy  Co.  v.  McFarland, 
188—204. 
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Deductiiig  Amonnt  Dae  on  Mortgagee's  PcAicy.     On  the    Issue 

5  Wihether  the  amount  of  insurance  collected  by  a  mortgra^ee 
under  bis  policy  should  be  deducted  from  the  amount  due 
on  the  policy  held  by  the  owner  of  the  property,  record  re- 
viewed, and  held  to  accord  to  the  insurer  ample  protection 
to  his  rights.    Collins  v.  Iowa  Mfrs.  Ins.  Co.,  188 — 289. 

Avoidance  or  Forfeiture  of  Policy. 

Increased  Hazard — Fire  In  Concrete  Bilo^    The  building  of  a  fire 

6  in  the  center  of  a  silo  on  a  concrete  floor  did  not  invalidate 
a  policy  of  fire  insurance  having  a  provision  making  tbe 
policy  void  "if  th^  hazard  be  increased  by  any  means  "wlth- 
in  the  knowledge  of  the  insured,"  such  provision  not  baT- 
ing  reference  to  mere  temporary  acts  of  negligence,  or  or- 
dinary acts  of  ownership.  Nash  v.  American  Ins.  Co., 
188—127. 

Estoppel,  Waivek^,  or  A(jheements. 

Waiver  and  Estoppel  Based  on  Criminal  Ajct,    Waiver  and  es- 

7  toppel  result  from  the  act  of  an  insurer  in  Issuing  a  policy 
and  accepting  the  premium,  with  knowledge  that  the  in- 
sured was  then  carrying  other  insurance  in  companies  not 
authorized  to  do  hvMness  in  this  state,  and  later  attaching 
a  rider  to  the  policy  authorizing  such  insurance,  even 
though  the  attaching  of  such  rider  was  a  criminal  violation 
of  the  Stendard  Policy  Act.  (Sec.  1758-b,  Code  Supp.,  1913.) 
Cooper  W.  &  B.  Co.  v.  National  B.  P.  Ins.  Co.,  188—425. 

Actions  on  Policies. 

Fire  Insurance — Cause  of  Injury.    Evidence  reviewed,  in  an  ac- 

8  tion  on  a  fire  insurance  policy  for  damages  to  a  silo,  and 
held  sufficient  to  go  to  the  jury  on  the  issue  as  to  whether 
the  injury  to  the  silo  was  caused  by  fire,  and  not  by  the 
generation  or  explosion  of  gas  vapor.  Nash  v.  American 
Ins.  Co.,  188—127. 

Defenses— Keckless   Nefi^gence.    While    mere   faults    or   negii- 

9  gence  of  the  insured,  unaffected  by  any  fraud  or  design,  do 
not  constitute  a  defense  to  an  action  on  a  fire  insurance 
policy,  yet  this  rule  will  not  excuse  extreme  recklessness 
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and  Inexcusable  negligence  on  his  part,  the  consequences  of 
which  must  have  been  obvious  to  him  at  the  time.  Nash  v. 
American  Ins.  Co.,  188—127. 

Fire  Insurance— Reckless  Negligence  of  Insured.  Evidence  re- 
10  viewed,  in  an  action  upon  a  fire  insurance  policy  for 
damages  to  a  sUo,  and  held  sufficient  to  go  to  the  Jury  on 
the  question  whether  the  Insured,  in  building  a  fire  within 
the  silo  in  the  center  of  the  concrete  floor,  was  guilty  of 
such  gross  recklessness  or  negligence  as  that  the  jury 
could  have  found  that  he  acted  by  design  in  burning  the 
silo.    Nash  v.  American  Ins.  Co.,  188 — 127. 

Partiai  and  Total  DlsaWUty— Sulmilesion  of  Issaes.  Under  the 
11  terms  of  a  t>olicy  providing  for  partial  and  total  disability, 
the  court  need  not  submit  the  issue  of  partial  disability  on 
evidence  which  simply  shows  that  the  insured  might  per- 
form some  isolated  and  Indefinitely  defined  duties  of  his 
profession.    Marren  v.  Fidelity  &  Cas.  Co.,  188*— -363. 

Reformation  of  Application.     The  copy  of  the  application  ac- 

12  tuaJly  attached  to  the  policy  may  not  be  reformed  in  an 
action  on  the  policy.  (Sec.  1741,  Code,  1897.)  Lyons  v. 
Farm  P.  M.  Iris.  Assn.,  188 — 506. 

Death  from  Lightning:—- Evidence.    Evidence  of  the  actions  of 

13  animals  and  of  the  symptoms  developed  is  admissible  on  the 
issue  whether  the  animals  were  killed  by  lightning.  Evi- 
dence held  to  present  a  jury  question.  Lyons  v.  Farm  P. 
M.  Ins.  Assn.,  188—506. 

Ftaud  as  to  Physical  Insurability — Jury  Question.    On  the  issue 

14  whether  the  insured  fraudulently,  knowingly,  deceived  the 
insurer  as  to  insured's  physical  insurability,  a  jury  ques- 
tion is  presented  by  evidence  tending  to  show:  (1)  That 
insured  stated  positively  in  the  application  that  she  had 
never  had  the  ailment  in  question;  (2)  that  she  might 
have  such  an  ailment  and  not  know  it;  (3)  that  she 
stated  to  a  physician,  after  the  policy  was  issued,  that  she 
had  been  told  that  she  did  have  such  ailment;  and  (4)  that 
she  was,  in  fact,  so  afflicted.  (Sec.  1812,  Code,  1897.)  Bo- 
hen  V.  North  American  L.  Ins.  Co.,  188 — 1349. 

Evidence  as  to  Fraud  in  re  Insurability.    E>vidence  that  one 

Vol.   188   Ia.— 91 
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16  beneficiary  surrendered  his  policy,  on  retnm  of  premium* 
is  not  admissible  in  an  action  on  another  policy,  on  tbe 
issue  of  fraud  as  to  iDSurability,  even  though  both  policies 
were  issued  on  the  same  application.  Bohen  v.  North 
American  L.  Ins.  Co.,  188 — 1849. 

Bellance  on  False  Beprosentattons.    The  insurer  is  presumed  to 

16  rely  on  a  false  and  material  representation  of  fact,  touch- 
ing the  insurability  of  insured,  and  it  is  not  error  to  state 
in  the  instructions  the  necessity  for  such  reliance.  Bohen 
Y.  North  American  L.  Ins.  Co.,  189—1349. 

Fraud  in  re  Insurability— Instructions.    On  the  issue  whether 

17  the  insured  had,  by  fraud,  caused  the  examining  physician 
to  certify  to  her  insurability,  it  is  not  error  to  instruct 
that  the  fraud  must  have  been  actually  perpetrated:  that 
is,  the  company  must  have  been  defrauded  of  its  policy. 
Bohen  v.  North  American  L.  Ins.  Co.,  188 — 1849. 

Fr.\tkrnal  Bknkficiary  Insurance. 


Prohibited  Beneficiary — ^Forelgn  Company.     A  foreign  fraternal 

18  beneficiary  association  may  not,  in  a  policy  delivered  by  it 
in  this  state,  validly  make  the  Indemnity  payable  to  one 
who  could  not  legally  be  such  beneficiary  in  a  policy  is- 
sued by  a  resident  association.  (See  Sec.  1824,  Code,  1897; 
Sec.  1832,  Code  Supp.,  1913.)     Weiditschka  v.  Supreme  Tent 

K.  M.  W.,  188—183. 

Illegal  Beneficiary— Insurer   as   Beneficiary.    A   fraternal  bene- 

19  ficiary  society  may  not  validly  provide  that  the  society  it- 
self shall  be  the  beneficiary  in  case  the  designated  benefi- 
ciary shall  fail  for  illegality.  Weiditschka  v.  Supreme  Tent 
K.  M.  W.,  188—183. 

Indenmlty  Passing  to  Insnred's  Bstate.    Failure  of  a  designated 

20  beneficiary,  in  a  fraternal  beneficiary  certificate,  to  take  the 
indemnity,  because  of  illegality  in  such  beneficiary  to  be 
such,  passes  the  indemnity  to  the  insured's  estate.  W^d- 
itschka  V.  Supreme  Tent  K.  M.  W.,  188P— 183. 

INTEBEST.      Hee  Apfkal  and  Error,  4. 
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INTOXICATING  UQUOKS. 

Injnnctloii— Presnmptioii  from  Finding  of  Llqaor^  In  an  ao 
1  tion  to  enjoin  the  maintenance  of  a  liquor  nuisance,  where 
36  quarts  of  whisky  and  96  quarts  of  beer  were  found  in 
defendant's  resident  garage,  the  presumption,  under  Sec. 
2427,  CJode,  1897,  as  amended  by  Ch.  323,  Acts  87  G.  A.,  was 
that  it  was  kept  for  tlie  purpose  of  illegal  sale;  and  the 
mere  denial  of  the  defendant  that  the  liquor  was  kept  for 
sale,  and  his  statement  was  Intended  only  for  private  use, 
were  insuflkcient  to  overcome  the  statutory  presumption. 
McMillan  v.  Miller,  188—264. 

Medicated  Intozicant.  Injunction  will  lie  to  restrain  the  sale 
2  of  a  combination  of  one  fourth  alcohol  and  certain  medic- 
inal substances,  camouflaged  as  "bitters,"  and  working  the 
result  of  rendering  the  user  full  at  the  head  and  empty 
at  the  bowels  at  the  same  time.  State  v.  Andrews,  188 — 
626. 

Contemptr—Evidence.    Evidence  held  sufficient  to  sustain  a  Qon- 
3     viction  for  contempt.    Eaton  v.  Meyer,  188 — 634. 

JUDQMENT.     See  Election  of  Kbmisdies;    Evidbncb,  5. 

m 

Vacation— -Denial  of  Probate — ^Afftrmatire  Fraud.    An  aftirma- 

1  tipe  showing  of  fraud  is  necessary  in  order  to  justify  the 
setting  aside  of  an  order  denying  probate  of  a  will.  Evi- 
dence reviewed  in  detail,  and  held  insufficient  to  show  fraud 
(a)  in  the  conduct  of  the  attorneys,  (b)  in  the  manner  in 
which  the  guardian  ad  litem  acted,  (c)  in  the  waiver  of  a 
jury,  (d)  in  the  failure  to  object  to  incompetent  testimony, 
(e)  in  the  belated  filing  of  objections,  and  (f)  in  the  agree- 
ment of  beneflciaries  under  a  former  will  personally  to  pay 
certain  bequests  contained  in  the  will  which  was  denied 
probate.    In  re  Estate  of  Kempthorne,  188 — 70. 

Vacationi — Judgment  Against  Bfinors.    Principle  recognized  that 

2  a  minor  may  have  a  regular  judgment  set  aside  only  on 
the  same  showing  required  of  an  adult.  (Sec.  4091,  Code, 
1897.)     In  re  Estate  of  Kempthorne,  188 — 70. 

Finality  bf  Adjudication.    A  defendant  who,  in  an  action  for  the 

3  recovery   of  the   purchase   price    of   property,   defensively 
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•pleadfi  and  unsuccessfully  litigates  the  question  of  fraud  in 
the  contract,  may  not  again  present  such  issue  as  the  basis 
for  c^  counterclaim  in  a  subsequent  and  independent  action 
by  the  same  plaintiff,  even  though,  in  the  first  action,  the 
plaintiff  was  also  unsuccessful  on  the  ground  that  he  was 
pursuing  the  wrong  remedy.    Sampson  v.  Jump,  188 — &28. 

Matter  Utigated — Opinion  of  Oonrt.    In  determining  in  one  ac- 

4  tlon  the  exact  matter  litigated  in  a  former  equity  acuou 
embracing  several  issues,  the  court  may  resort  to  the  opin- 
ion of  the  lower  court.     Sampson  v.  Jump,  188 — 628.  ' 

Defanlt-^War  Activities  as  Ezolse.    Refusal  to  set  aside  a  de- 

5  fault  will  be  reversed,  when  it  appears  that  counsel  intend- 
ed in  good  faith  to  defend,  and  was  prevented  from  so  do- 
ing by  the  war  activities  in  which  he  was  engaged,  coupled 
with  a  pardonable  misunderstanding  as  to  an  adjournment 
of  court.    Banks  v.  Taft  Co.,  188 — 559. 

Conclusiveness — ^Adverse  Possession.    One  may  not,  in  an  action 

6  involving  title  to  real  estate,  set  up  a  claim  of  title  by  ad- 
verse possession  already  adversely  adjudicated  against  him, 
even  though  claimant  has  been  long  in  possession  since 
such  adjudication.    Bryan  v.  Christiansen,  188 — 669. 

Default— Non-Specific  Affidavit  of  Merit.    Affidavits'  of  merit. 

7  in  applications  to  set  aside  defaults,  should  specifically  re- 
cite the  defensive  facts.  A  general  statement  that  the  one 
in  default  "has  a  meritorious  defense"  is  quite  insufficient. 
Shaffer  v.  Morgan,  18*— 772. 

LANDLORD  AND  TENANT.     See  (Contracts,  8,  9 ;  Prin- 
cirAL  AND  Agent,  2;    Taxation,  1. 

€k>mmon  Passageways — ^Dnty  of  Landlord.    A  landlord  who  is 

1  pursuing  the  general  practice  of  renting  his  premises  to 
various  tenants  must  maintain  with  reasonaible  care  the 
stairways  used  in  common  by  his  tenants,  eren  though,  at 
the  time  in  question,  plaintiff,  who  was  injured,  was  his 
ofily  tenant.     Dlllehay  v.  Minor,  188 — 37. 

Belief  from  Forfeiture.    Equity  will  relieve  from  the  forfeiture 

2  of  a  lease  for  doing  exactly  what  the  parties  had  agreed  on. 


Index,.  Vol.  188.  1445 

Landlord  and  Tenant  Continued       to  Like  Estates 

but     Which,     by     mutual    t)versight,     had     been    omitted 
from  the  lease.    Faringer  v.  Van  de  Hoef,  188 — ^323. 

W^yer  of  Forfeiture.    A  lessor  who  agrees  with  his  tenant  as 

3  to  the  amount  of  damages  which  will  fully  compensate  him 
for  a  breach  of  the  lease  by  the  tenant,  and  acce(pts  pay- 
ment from  the  tenant,  with  the  express  or  implied  under- 
standing that  such  payment  settles  all  their  difficulties, 
may  not  thereafter  base  a  forfeiture  of  the  lease  on  such 

•breach.    Faringer  v.  Van  de  Hoet  188 — 323. 

« 

Excessive  Levy  for  Intermlnglad  OUims — ^Remedy.    In  an  ac- 

4  tion  for  a  definite  amount  of  rent,  to  which  is  added  a 
claim*  for  a  definite  amount  of  money  loaned,  defendant's 
remedy  for  an  excessive  levy  under  the  landlord's  attach- 
ment is  not  by  motion  for  a  dissolution  and  discharge  of 
the  attachment  in  toto.    Kladivo  y.  Hospodarsky,  188 — 1208. 

LAW  or  THE  ROAD.      See  Highways,  9-15. 

LIBEL  AND  SLANDER. 

Privilege  Attending  Affidavit  in  re  Pensioner.  An  affidavit 
bearing  on  the  health,  mental  condition,  disposition,  and 
habits  of  a  pensioner  of  the  United  States,  prepared  under 
the  orders  and  in  accordance  with  the  directions  of  the 
Federal  commissioner  of  pensions,  is  at  least  qualifledly 
privileged,  and  no  action  for  libel  will  lie  thereon,  in  the 
absence  of  evidence  by  plaintiff  that  the  affiant  was  actuat- 
ed by  malice.     Fleagle  v.  Ooddard,  188—1033. 

LIFE  ESTATES. 

Mortgage  of  Fee  by  Life  Tenant.  Testamentary  power  to  a  life 
1  tenant  of  real  estate  to  mortgage  the  property,  in  order  to 
raise  funds  for  the  discharge  within  a  named  time  of 
specified  legacies  which  are  made  a  lien  on  all  the  land, 
and  which  become  the  personal  debt  of  the  life  tenant  by 
the  act  of  taking  under  the  will,  embraces  the  power  to 
mortgage  the  fee  for  the  amount  of  said  legacies  and  the 
interest  accumulating  thereon.  Security  Sav.  Bank  v.  Wil- 
liams, 198—904. 
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making  part  payment.  It  followB  that,  in  such  case,  the 
employee  may,  to  protect  his  lien  on  the  bond,  maintain  a 
direct  action  against  the  insurer,  irrespectiye  of  the  sol- 
vency of  the  employer.  (See  Sees.  2477-m25,  2477-m48,  Ck>de 
Supp.,  1913.)     Den  Adel  y.  Casualty  Co.  of  America,  188 — 1. 


1 1 


Arising  Out  of  and  in  the  Oonzee  of  SmploymeBt.  * '  Evidence 
9  reviewed,  relative  to  the  scope  of  a  workman's  employ- 
ment and  the  circumstances  attending  his  death  without 
eyewitnesses,  and  held  to  support  a  finding  that  the  death 
arose  out  of  and  in  the  course  of  the  employment.  Grant 
v.  Fleming  Brothers  Co.,  188-— 637. 

BevlYal  of  Domumt  Disease.    The  Workmen's  Connpensation  Act 

10  embraces  recovery  for  all  the  natural  consequences  af  an 
injury  "arising  out  of  and  in  the  course  of  an  employ- 
ment, even  though  the  major  part  of  such  consequences  re- 
sults from  a  slight  initial  injury,  fanning  into  life  a  pre- 
existing, dormant  disease,  i.  e.,  gonorrhoea.  Hanson  v. 
Dickinson,  188—728. 

Occupational  Disease  and  Injury  Aggravated  by  Disease.    The 

11  provision  of  the  Workmen's  Compensation  Act  that  personal 
injury  "shall  not  include  a  disease,  except  as  it  shall  result 
from  the  injury,"  is  intended  to  exclude  occupcUional  dis- 
eases from  the  category  of  personal  injuries.  Hanson  v. 
Dickinson,  188—728. 

Appeal.    Statutes  authorizing  appeals  apply  to  causes  arising 

12  before  and  pending  at  -the  time  of  the  enactment.     Hoover 

V.  Central  Iowa  Fuel  Co.,  188—943. 

Ohlld  with  Stepfather  Not  Dependent  of  Katoral   Parent,     a 

13  child  under  16  years  of  age  who  has  a  stepfather  may  not 
recover  under  the  Workmen's  Compensation  Act  for  the 
death  of  the  natural  parent.  Hoover  v.  Central  Iowa  Fuel 
Co..  188—943. 

Rejection — ^Assumption  of  Bisk  and  Negligence.    Assumption  of 

14  risk  and  nonwillful  negligence  are  not  permissible  issues  in 
an  action  by  an  injured  servant  against  a  master  who  has 
rejected  the  provisions  of  the  Workmen's  Compensation 
Act.    Butkovitch  v.  Centervllle  Block  Coal  Co.,  188 — 1176. 
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MEOHAMIOS'  LIEN. 

Bi^ht  to  Lien, — Perfectuog  of  Lien  by  Mateirialman.  Where  an 
owner  has  knowledge  that  materials  were  furnished  on 
credit,  or  has  knowledge  ot  such  circumatancee  as  would 
put  him  on  inquiry,  and  where  payment  was  not  made 
strictly  in  accordance  with  the  terms  of  the  contract,  the 
materialman  had  the  right,  under  the  law,  to  perfect  his 
lien  by  complying  with  the  statute.  Orcutt  Co.  v.  Schlappi, 
18f8— 378. 

MINES  AND  MINERALS.        Hee    Master   and    Bbrvant, 
3-7;  Negligence,  10;  Witnesses,  5. 

MOBTOAOES.  See  Contracts,  4,  6;  Fixtures;   Life  Es- 
tates. 

i  ureclosure  and  Bedemption—AMieal  from  ForedOBure  Judgment. 

1    The  right  to  redemption  of  land  sold  under  a  mortgage 

foreclosure  is,  under  Sec.  404^,  Code,  1897,  cut  off  by  an 

appeal  from  the  foreclosure  Judgment    Korf  v.  Howerton, 

18»— 120. 

Foredosnre  and  Kedemptlon — ^Presumption  of  Begularlty  of  Sale. 
^  A  recital  in  a  sherlfTs  deed  that  the  sale  was  made  in  ac- 
cordance with  the  order  of  the  court,  and  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  in  a  ca^e  where 
it  is  claimed  that  the  sale  should  have  been  made  without 
right  of  redemption,  did  not  show  that  it  was  made  subject 
to  right  of  redemption  within  a  year,  as  there  would  be  a 
presumiption  in  favor  of  the  regularity  of  official  conduct, 
and  such  recital  tended  to  establish  that  the  sale  was,  in  all 
respects,  regular.    Korf  v.  Howerton,  188 — 12t). 

Foreclosure  and  Eedemptlon— Premature  Issuance  of  Deed.  Tihe 
3  premature  issuance  of  a  sherlfTs  deed,  before  the  expiration 
of  time  of  redemption,  is  a  mere  irregularity,  and  does  not 
invalidate  the  sale  or  deprive  the  judgment  debtor  of  the 
right  to  redeem,  and  the  title  remains  in  him  until  the  ex- 
piration of  the  time  allowed  for.  redemption.  (Sees.  4044, 
4045,  Code,  1897.)     Korf  v.   Howerton,   188—120. 
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Transfen  Subject  to  Mortgage— ]>aty  of  Vendee  to  Pftjr.    A  yen- 

4  dee  who  takes  conveyances  of  land  subject  to  epecifted  exist- 
ing mortgages  thereon  must  pay  such  mortgages  if  the 
amount  thereof  was  retained  by  him  out  of  the  purchase 
price,  and  parol  evidence  is  admissible  to  show  the  actual 
consideration  paid.    Hawn  v.  Malone,  188 — 489. 

Discharge  by  Vendor— Becovery  Over  Against  Vendee.    A  ven- 

5  dor  of  land  who^  subsequent  to  the  conveyance,  has  been 
compelled  to  discharge  an  incumbrance  on  the  land  be- 
cause of  the  vendee's  failure  to  perform  his  implied  prom- 
ise to  discharge  it,  may  not  recover  of  the  vendee  more 
than  he  paid  to  effect  the  discharge — may  not  compromise 

^  the  claim,  and  then  charge  the  vendee  with  the  full  face 
of  the  claim.    Hawn  v.  Malone,  188 — 439. 

Mortgagee  in  Possession — ^Bents.     A  mortgagee  in  possession, 

6  under  an  agreement  to  credit  mortgagor  with  a  specified 
annual  rental,  will  be  charged  with  the  fair,  reasonable  ren- 
tal from  the  date  when  he  wrongfully  refuses  to  permit 
the  mortgagor  to  redeem.    McOulre  v.  Halloran,  188—479. 

MOTIONS. 

Must  Be  Buled  On  as  Presented.  Courts  must  pass  on  motions 
.as  presented — ^may  not  so  recai^t  an  excessive  motion  as 
to  give  to  movent  that  to  which  he  is  entitled.  So  held  as 
to  a  motion  to  dissolve  an  attachment  in  toio,  when 
movent's  right  was  limited  to  a  dissolution  of  attachment 
of  part  of  the  property.  Kladivo  v.  Hospodarsky,  188— 
1208. 

MOTOR  VEHICLES      See  Highways,  13-15. 

MUNICIPAL  CORPORATIONS.        See    Bridobs;     Pban- 
CHisEs;   Htghvtats,  6;    Taxation,  2. 

Officers,  Agents,  and  EMPiXiYEES. 

Proceedings  of  Ooundl— Councilman  Interested  in  Result    An 
1    ordinance  vacating  a  street,  passed  by  the  vote  of  a  coun- 
cilman who  was  to  toe  personally  benefited  by  receiving 
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the  fruits  of  the  yacation,  is  void.     (Sec.  668,  Par.  14»  Code 
Supp.,  1913.)     Krueger  y.  Ramsey,  188 — ^861. 

Public  Utilities. 

Primary  and  Secondary  yegiigeiice'  Bocovery.    A  city   which 

2  has  paid  damages  consequent  on  its  neglect  to  compel  a 
pufblio  utility  licensee  to  perform  its  implied  primartf  duty 
to  maintain  its  street  equipm^it  in  a  safe  oonditlon,  may 
recover  oyer  against  such  licensee.  Such  facts  do  not  pre- 
sent a  case  of  joint  tort-feasors.  City  of  Dee  Moines  y. 
Dee  Moines  Water  Co.,  188—24. 

Bates.    A  heat,  gas,  electric  light  or  power,  or  water  franchise, 

3  duly  approved  by  the  electors,  is  at  all  times  under  the 
control  of  the  city  council,  in  so  far  as  a  reasonable  up- 
ward or  downward  revision  of  the  rates  is  concerned.  Sel- 
kirk v.  Sioux  City  G.  &  B.  Co.,  18»— 389. 

I'UBLIC    ImPROVBMBNTS. 

Bxemjptkig  PuhUc  TTtility  ftom  Assessment.    A  municipal  cor- 

4  poration  has  no  power  to  ri»lieve  a  street  railway  from  its 
statutory  duty  to  construct,  reconstruct,  and  repair  the  pav- 
ing or  flooring  between  and  adjacent  to  the  rails  of  its 
track  on  public  bridges.  Irrespective  of  this  holding,  or- 
dinances reviewed,  and  held  not  to  constitute  an  attempt  to 
grant  such  exemption.  Burlington  R.  A  L.  Co.  v.  City  of 
Burlington,  188^272. 

Equitable  Considerations  BeUevlng  from  Asseesment.    The  fact 

5  that  a  public  utility  company  had,  for  2S  years,  annually 
paid  an  agreed  sum  into  the  city  bridge  fund  toward  the 
maintenance  of  a  bridge  on  which  its  tracks  were  laid, 
presents  no  equitable  considerations  for  relieving  the  com- 
pany of  a  statutory  assessment  for  flooring  the  bridge. 
Burlington  R.  &  L.  Co.  v.  City  of  Burlington,  188—272. 

Assessment  Proceedings.    Proceedings  of  a  special  charter  dty 

6  in  re  pavement  of  streets  reviewed,  and  held  conformable 
to  statutes,  Sees.  965,  971,  Code  Supp.,  1913.  Miller  v. 
City  of  Glenwood,  188—614. 
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Notice— Publication  in  Special  Cliarter  City.    Publication  of  no- 

7  tice  of  proposal  to  establish  a  paving  improvement  in  a 
special  charter  city  need  be  published  for  the  required  time 
in  but  erne  newspaper.    Sec.  828,  Ckxle  Supp.,  1913,  reqmr- 

'  ing  publication  in  ttoo  newspapers,  pertains  only  to  non* 
special-charter  cities.  Miller  v.  City  of  Glen  wood,  188 — 
514. 

Contract  Price  Esoeedinc  Batisnate.    The  acgregafte  contract 

8  price  for  paving  may,  in  the  abgence  of  fraud,  exceed  the 
engineer's  preliminary  estimate  of  cost.  Miller  v.  City  of 
Olenwood,  188—^14. 

Strebi's  and  Alleys. 

Sunken  Walk.    Negligence  is  not  established  by  a  showing  that 

9  a  public  walk  was  allowed,  for  several  years,  to  remain  in 
a  slightly  sunken  condition,  when .  it  was  not  shown  that 
such  condition  materially  affected  its  solidity,  safety,  or 
usefulness.  City  of  Des  Moines  v.  Des  Moines  Water  Co., 
188—24. 

Snow  and  Ice-~Non*I4ability  for  Natural  Oon4itl<His.    No  legal 

10  duty  rests  upon  a  city  to  remove  snow  and  ice  from  a 
sidewalk,  so  long  as  it  remains  unchanged  by  the  interfer- 
ence of  man  or  other  artificial  cause;  and  such  duty  arises 
only  when,  by  reason  of  interfer^iee  with  natural  condi- 
tions, the  coating  of  snow  and  ice  becomes  rigid  or  rounded 
or  uneven,  or  is  raade  to  assume  some  other  form,  or  to  pre- 
sent some  other  danger  than  results  solely  from  natural 
causes.    Gregg  v.  Town  of  Sprlngville,  188 — 239. 

Icy   Sidemalks.    Evidence   reviewed,    in    an   action   against   a 

11  town  by  a  pedestrian  injured  by  falling  on  an  icy  sidewalk, 
and  held  sufficient  to  go  to  the  Jury  on  the  question  of  the 
negligence  of  the  town  in  permitting  natural  deposits  of 
snow  and  ice  to  become  rough,  rounded,  and  slanting,  so 
as  to  make  it  unsafe  for  travel.  Gregg  v.  Town  of  Sprlng- 
ville, 188—289. 

Notice  as  to  Icy  Sidewalk.    Evidence  reviewed,  in  an  action 

12  against  a  town  by  a  pedestrian  injured  by  a  fall  on  an  icy 
sidewalk,  where  the  rough  condition  of  the  ice  had  existed 
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three  weeks  or  more  before  the  injury,  and  held  sufficient 
to  so  to  the  jury  on  the  question  whether,  In  the  reason- 
able  exercise  of  its  duty,  the  town  knew  of  such  condition, 
or  should  have  discovered  and  remedied  It  before  the  in- 
jury.   Gregg  V.  Town  of  Springville,  188—239. 

OlmtmctlMia— ITegUgence.    Bvidence  reviewed,  in  an  action  for 

13  damages  for  personal  injuries  from  wires  placed  across  the 
street,  and  held  sufficient  to  go  to  the  jury  on  the  question 
of  the  town's  negligence  in  permitting  the  stretching  of 
wires  across  a  street  between  telegraph  and  electric  light 
po'les  on  either  side,  and  the  placing  of  a  banner  thereon,  and 
in  not  guarding  against  the  eCTect  of  the  wind,  which 
caused  the*  poles  to  lean  towards  the  street  and  the  wires 
to  slip  down.  Kiple  v.  Incorporated  Town  of  Clermont, 
188— 24«. 

Vacation  of  Streets.     Principle  recognized  that  cities  and  towns 

14  have  plenary  powers  to  vacate  streets,  and  thereafter  con- 
vey the  same,  so  long  as  the  property  owner  is  sdforded  rea- 
sonable  opportunity   to   pass   to   and   from    bis   property. 
(Sec.  751,  Code  Supp.,  1913;    Sec.  883,  Code,  1897.)     Krueger 
V.  Ramsey,  188 — «61. 

Torts. 

XxcavatiVMS  In  SteeelH-jTiry  QnsstioiL     A  jury  question  on  the 

15  issue  of  negligence  and  contributory  negligence  is  presented 
by  testimony  tending  to  show  that,  in  the  sidewalk'  part 
of  a  street,  an  unguarded  excavation,  from  6  to  10  feet 
long,  and  from  3  to  10  inches  deep,  had  existed  for  many 
months,  and  that  plaintiff,  unfamiliar  with  such  condition, 
fell  into  such  excavation  on  a  dark  night.  Daniels  v.  Iowa 
City,  188—1012. 

Defectiye  Street — Service  of  Notice  of  Injury.    Service  on  a 

16  city  of  notice  of  injury  by  reason  of  defective  street  may 
be  made  by  taking  from  the  mayor  an  acknowledgment  of 
service  of  such  notice.    Daniels  v.  Iowa  City,  188 — 1012. 

Notice  of  Injury — Jury  Issue  as  to  Sufficiency.    BMdence   re- 

17  viewed,  and  beld  to  present  a  jury  question  on  the  issue 
whether  the  date  of  an  injury  was  stated  In  a  notice  at 
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the  time  it  was  acknowledged  by  the  mayor.     DanieU  v 
Iowa  City,  188—1012. 

Taxation. 

IilniiUtlon  on  Belyt— "Valne  of  TaxaUe  Pvopertgr."    The  con- 

18  stitutional  limitation  on  the  right  ot  a  city  to  become  in- 
debted is  6  per  cent  on  the  actual  value  ot  all  the  property, 
'both  real  and  personal,  returned  by  the  assessor  for  taxa- 
tion purposes*  and  not  6  per  cent  on  the  one-fourth  part  of 
such  value  on  whidi  the  levies  are  computed.  (Sec.  3, 
Art.  11,  Iowa  Const.)    Miller  v.  City  of  aienwood,  188 — 514. 

Special  Charter  Cities— Limitation  on  Debt.    The  only  limitation 

19  on  the  right  of  a  special  charter  city  to  become  indebted  is 
the  6  per  cent  limitation  provided  in  Sec.  3  of  Art  11  of  th% 
Constitution.    Miller  v.  City  of  Qlenwood,  188 — 514. 

Limitation  on  Debt— Ossh  on  Hand.    Outstanding  bonds  and 

20  warrants  should  be  reduced  by  the  amount  of  available 
cash  on  hand,  in  determining  the  deftyt  of  a  city  as  a  baslfl 
for  applying  the  constitutional  or  statutory  limitations  on 
indebtedness.    Miller  v.  City  of  Glenwood,  18^—514. 

NEOLIOENOE.  iSee  Hiouwaya,  13;  Insurancb,  9,  10; 
Master  and  Servant;  Municipal  Oobopobations^  ^13, 
15 ;   Railroads. 

Acts  or  Omissions  Constituting  Negligbnce. 

Protruding  Water  Pipe  in  Sidewalk.    The  act  of  a  water  company 

1  in  allowing  a  water  pipe,  originally  flush  with  the  side- 
walk, to  remain  for  two  years  some  2  or  3  inches  above 
the  sidewalk,  owing  to  the  gradual  sinking  of  the  walk, 
presents  a  Jury  question  on  the  issue  of  the  companjr's  neg- 
ligence. City  of  Dee  Moines  v.  Des  Moines  Water  Ck>..  188— 
24. 

Failure  to  ^i^w»'-^<"  Lookout  on  Public  Bead.    One  traveling  on 

2  a  public  highway  must  maintain  a  reasonable  lookout  for 
others  lawfully  thereon.  Evidence  reviewed,  and  held  to 
present  a  Jury  question  on  the  issu$  of  a  driver's  neglt- 
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gence,  resulting  in  injury  to  a  party  of  coafiters.    Roennau 
V.  WhitBon,  18S— 138. 

Street  Oar  Passenger  Alighting  at  Unusual  Place.    Negligence 

3  per  86  may  not  be  predicated  on  the  act  of  a  street  rail- 
way company  in  permitting  a  mature  passenger,  in  full  pos- 
session of  his  faculties,  voluntarily  to  alight  at  a  reason- 
ably safe  point  other  than  at  street  intersections — the  usual 
stopping  point.  Chesley  v.  Waterloo.  C.  F.  ft  N.  R.  Co., 
188—1004. 

Violation  of  Law— Effect.    Failure  to  give  the  law-required  sig- 

4  nals  of  the  approach  of  a  car  which  was  moving  up  behind 
an  injured  party  presents  a  jury  question  on  the  issue  of 
defendant's  negligence.  Haven  v.  Chicago,  M.  ft  St.  P.  R. 
Co.,  188—1266. 

Choosing  Less  Safe  of  Two  Ways.    Knowingly  choosing  the  less 

5  safe  of  two  ways  does  not  per  se  establish  either  (a)  as- 
sumption of  risk  or  (b)  contributory  negligence.  So  held 
as  to  two  stairways.    Dillehay  v.  Minor,  188 — 87. 

Insulated  Electric  Wires.    A  jury  question  is  presented  on  the 

6  issue  of  contributory  negligence  when  the  jury  might  find 
that  the  deceased  imnecessarily  took  hold  of  an  insulated 
electric  wire,  with  knowledge,  and  after  being  warned,  of 
its  dangerous  -condition.  Eiason  v.  Des  Moines  Blec.  Co., 
188—43. 

Coasting  Party.    Evidence   reviewed,   and   held   insufficient  to 

7  show  contributory  negligence  per  «e  on  the  part  of  young 
people  using  a  country  road  for  coasting  purposes.  Roen- 
nau V.  Whlteon,  188—138. 

Beasonable  Care.    PlaintifT  is  not  guilty  of  contributory  negli- 

8  gence  if,  under  all  the  circumstances,  it  can  reasonably  be 
found  that  he  is  exercising  the  reasonable  care, of  an  or- 
dinarily prudent  person.  Direct,  afftrmative  proof  of  par- 
ticular acts  is  not  required.  Gregg  v.  Town  of  Sprlngvllle, 
18^—289. 
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Uniunial  Deftnltion.    It  is  not  error  to  define  contriiMitory  neeli- 
9    gence  as  negligence  which   "helps'*  to  produce  an  injury. 
Willis  V.  Schertz,  188— -712. 

Injury  in  Mine  Entry.    A  miner,  injured  by  a  fall  of  rock  in  an 

10  entry,  may  not  be  said  to  be  guilty  of  negligence,  when  tlie 
place  of  injury  was  not  his  ueual  place  of  work,  when  tie 
was  present  at  said  place  under  orders  of  his  superior,  did 
not  know  of  the  dangerous  condition  there  existing,  and 
was  charged  with  no  duty  with  reference  to  said  place. 
Owens  V.  Norwood-White  Coal  Co.,  188—1092. 

Distracted  Attention.    One  who  has  his  attention  diverted,  in  a 

11  place  of  danger,  presents  a  jury  question  on  the  issue  of  con- 
tributory negligence,  if  his  conduct  was  such  as  to  be  in 
harmony  with  what  reasonably  careful  men  would  have 
done,  under  like  circumstances.  Held,  such  question  was 
presented  in  the  case  of  one  who,  with  a  pane  of  glaas  in 
his  hands,  was  running  in  the  mud  after  his  hat,  in  the 
presence  of  a  smoke-enshrouded  train,  which  was  approach- 
ing without  signal.  Haven  v.  Chicago,  M.  ft  St.  P.  R.  Co., 
1»8— 1266. 

iMPTiTED  Negligence. 

Oommon  Enterprise— Ooastixig  Party.    Princii^e  recognized  that 

12  the  mere  showing  that  several  parties  were  engaged  in  a 
oommon  enterprise  is  not  sufficient  to  charge  one  with  the 
negligence  of  another,  but  that  it  must  further  appear  that 
the  injured  person  had  the  right,  or  assumed  the  right,  to 
control  the  conduct  of  the  negligent  person.  Roennau  v. 
Whitson,  188—138. 

Riding  on  Invitation.     A  person  riding  with  another  on  invita- 

13  tion  is  not  chargeable  with  the  negligence  of  the  driver  on 
the  mere  showing  that  they  are  engaged  in  a  "common- 
enterprise.  It  must  appear  that  the  Invited  party  hiid  the 
right  or  assumed  to  have  the  rl^t  to  control  the  move- 
ments of  the  driver.    Wagner  v.  Kloster.  18S — 174. 

Actions. 

Evidence — Sufficiency.    One  may  not  say  that  he  was  under  no 

14  obligation  to  exercise  an  act  of  care  toward   another   be- 
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cause  he  did  not  know  of  the  presence  of  such  other,  -when 
the  facts  and  circumstances  would  Justify  a  finding  that, 
in  the  exercise  of  reasonable  care,  he  would  have  Icnown 
of  such  presence.    Roennau  v.  Whitson,  188 — 138. 

I«ast  Clear  OhauceHWhen  ]>octrine  AppUcahle.    The  "last  clear 

15  chance''  doctrine  is  applicable  whenever  two  parties  are 
concurrently  negligent,  but  one  of  the  parties  discovers  the 
negligence  of  the  other  in  such*  time  that,  by  the  exercise  of 
reasonable  care,  he  mi^t  have  avoided  the  Injury,  and  does 
not  do  so.    Roennau  v.  Whitson,  188 — 138. 

Last  Clear  Chance — ^Failure  to  Discover.    The  "last  clear  chance" 

16  doctrine  has  no  application  when  the  record  affirmatively 
dificloses  that  the  peril  of  the  injured  party  was  never 
discovered  until  after  the  accident.  McCabe  v.  Minneapolis 
&  St.  L.  R.  Co.,  188—642. 

Pleading — ^Paraphrase  by  the  Court.     A  paraphrase  by  the  court, 

17  in  its  instructions,  of  the  negligence  pleaded,  examined,  and 
held  to  be  within  the  pleadings.    Willis  v.  Schertz,  188—712. 

Elevator  Accident.    Evidence  reviewed,   and  held  sufficient  to 

18  sustain  a  verdict  for  negligence  in  the  operation  of  a 
freight  elevator.  Stukas  v.  Warfield-Pratt-Howell  Co., 
18«— 878. 

Ko-Eyewitnoss  Rule.    Principle  recognized  that,  in  the  absence 

19  of  any  eyewitness  to  an  accident,  the  law  will  presume 
due   care.     Stul?!is   v.   Warfleld-Pratt-Howell   Co.,   188—878. 

Evidence — ^Repairs  Subsequent  to  Injury.    Repairs  to  a  place  of 

20  injufy  subsequent  to  the  time  of  injury  may  not  be  shown 
for  the  purpose  of  establishing  negligence  at  the  time  of 
injury,  but  such  evidence  may  be  admissible  on  other  ma- 
terial issues  arising  in  the  case.  Butkovitch  v.  Centerville 
Block  Coal  Co.,  188—1176. 

NEW  TRIAL. 

ft 

Appeal  from  Order  Granting — ^Reversal.    Error  results  from  the 
1     granting  of  a  new  trial,  when. the  evidence  is  not  in  con- 
troversy, and  the  record  affirmatively  shows  that,  as  a  mat- 

VOL.    188   lA.— 92 
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ter  of  law,  plaintiff  cannot,  in  any  event,  recover.    Cooper 
W.  ft  B.  Co.  V.  National  B.  F.  Ins.  Co.,  188—425. 

Insufficient  Evidence — Conflict— When  Properly  Balsed.    Insuf- 

2  flciency  of  evidence  to  support  a  verdict,  or  inconsistency 
between  evidence  and  verdict,  may  be  raiaed  for  the  first 
time  in  a  motion  for  new  trial.    State  v.  Dolson,  188 — 629. 

• 

Verdict — Czcessiveness — $1,160.     Verdict  for  $1,150  for  person- 

3  al  injury  held  not  excessive.    Willis  v.  Schertz,  188 — 712. 

Excessive  Verdict.    Verdict  for  $2,250  in  bastardy  proceedings 

4  held  nonexcessive.    State  v.  Carey,  188 — 1308. 

Non-Trial  Judge — ^Measure  of  2>lscretion.    The  discretion  of  a 

5  non-trial  Judge  in  passing  on  a  motion  for  new  trial  is 
measured  solely  hy  the  record  before  him.  Underwood  v. 
Lelchtman,  188—794. 

Movent  Besponsible  for  Oonfllcting  Instructions.    New  trial  may 

6  be  granted  because  of  conflicting  and  Irreconcilable  instruc- 
tions, even  though  the  movent  for  new  trial  did,  in  part, 
invite  the  conflict  by  his  requested  instructions.  Hunt  v. 
Des  Moines  City  R.  Co.,  188—1068. 

Power  of  Court  to  Qrant  without  Motion.    A  court  may  grant 

7  a  new  trial  on  its  own  motion,  whenever  satisfied  that  it 
has  prejudicially  misdirected  the  jury.  So  held  where,  in 
an  action  by  a  passenger  against  a  carrier  for  personal  in- 
Jury,  the  instructions  (1)  required  defendant  to  show  plain- 
tiff's contributory  negligence,  (2)  required  plaintiff  to  show 
freedom  from  contributory  neglig^ice,  (3)  treated  contribu- 
tory negligence  as  a  defense,  and  (4)  failed  to  direct  that 
contributory  negligence  was  only  pleadatble  in  mitigation 
of  damages.    Hunt  v.  I>e«  Moines  City  R.  Co.,  188 — 1068. 

NUISANCE.      See  Highwats,  12. 

PARENT  AND  CHILD.     See    Adoption;    Divorce,    &-10; 
Executors  and  Administrators,  5;    Husband  and  Wife; 

Master  and  S^brvant,  18. 
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Bight  of  Wortby  Parent  Not  Al>BOlute.    A  parent  of  good  chap- 

1  acter  does  not  necessarily  possess  an  absolute  right  to  the 
cuAtody  of  hia  or  her  minor  child.  The  best  interest  of  the 
child  is  paramount  on  the  issue  of  custody.     Sandlne  ▼. 

-  Johnson,  188 — 620. 

Right  to  Onstody  of  Child.    Byidence  reviewed,  and  held  to 

2  show  that  the  interests  of  the  child  in~  question  would  best 
be  conserved  by  remaining  with  its  grandparents.  Delash- 
mutt  V.  McCoy,  188—683. 

PARTIES.     See  Actions;  Appeal,  and  Error,  29;  Trial, 
12. 

• 

Improper  Joinder.  Defendant  in  an  action  for  breach  of  an 
executory  contract  to  convey  a  lot,  pleading  that  the  de- 
scription of  said  lot  was  inserted  in  the  contract  by  mis- 
take of  the  scrivener,  in  copying  the  same  erroneous  de- 
scription from  a  like  but  independent  contract  of  his  im- 
mediate grantor,  may  not  implead  said  immediate  grantor 
on  the  theory  that,  if  defendant  fails  to  prove  the  mistake, 
his  immediate  grantor  is  liable  over  to  him.  Markley  v. 
Lockwood,  188—357. 

PA&TITION. 

Necessary  Parties.    Partition  of  lands  between  tenants  in  com- 

1  mon  will  not  be  entertained  unless  all  persona  interested 
therein  are  made  parties,  plaintifte  or  defendants.  So  held 
where  certain  members  of  a  dissolved  and  fully  settled\ 
partnership  sought  partition  of  that  part  of  the  property 
which  was  separately  owned  in  common  by  the  partners, 
without  Joining  other  tenants  in  common,  who  were 
strangers  to  the  partnership.    Curtis  v.  Reilly,  188 — 1217. 

Inherently  D«fectiYe  Decree.    A  decree  of  partition  of  the  in- 

2  terest  of  partners  in  lands,  being  inherently  defective  be- 
cause of  failure  to  bring  in  other  owners  of  the  land,  may 
not  be  sustained  on  the  after-thought  plea  that  the  action 
was,  in  substance,  a  settlement  of  partnership  matters. 
Curtis  V.  Reilly,  18»— 1217. 
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PASTNEBSHIP.      Hee  Brokers,  3. 

Wrongful  Suit— <)ontributioii.    A  partner  who,  subeequent  to  the 

1  diBsolution  of  the  partnership,  Is  wrongfully  sued  in  tort 
on  a  partnership  transaction  may  not  enforce  contribution 
from  his  former  partner  for  the  expense  attending  such 
suit.    Hadley  v.  Coffin,  188 — 896. 

Partner's  Interest  in  Lands  of  Fully  Settled  Partnership.    Part- 

2  ners  of  a  dissolved  and  fully  settled  partnership  which  has 
lands  as  a  balance  of  assets,  are  Just  as  much  tenants  in 
common  with  nonpartnership  owners  of  lands  as  thougb 
there  had  never  been  a  partnership,  and  each  of  the  part- 
ners and  nonpartners  had  individually  bought  his  respec- 
tive interest  in  the  property.  It  follows  that  there  may 
not  be  partition  of  the  partner's  interests  without  Joining 
the  nonpartnership  owners.    Curtis  v.  Reilly,  188 — 1217. 

Profits  and  Losses — Land  Deal.    Two  parties  are  not  partners, 

3  as  between  themselves,  when  one  party  is  obligated  to 
bear  all  the  expense  and  all  the  losses,  while  the  othei^ 
party  is  to  have  half  the  ultimate  profits.  So  held  in  a 
land  deal,  wherein  the  profit-sharing  beneficiary  was  denied 
a  partnership  accounting.  McCarney  v.  Lightner,  188— 
1271. 

PENSIONS.       See  Homestead,  3;    Libel  and  Slander. 

PLEADING. 

Matters   of  Inducement.    Matters   explanatory   of   the  circum* 

1  stances  under  which  a  contract  was  made  are  i>roper:  e. 
g.,  the  family  relationship  existing  between  the  parties. 
Herron  v.  Brinton,  188 — 60. 

» 

Voluntary  Issues.    Parties  are  bound  by  material,  nonpaper  is- 

2  sues,  voluntarily  litigated  by  them.  Messenger  v.  Messen- 
ger, 188—367. 

Ooiurtructionr-Undenitanidlng  of  Parties.    Pleadings  will  be  con- 

3  strued  in  harmony  with  the  mutual  understandings  of  the 
parties,  while  the  real  merits  are  under  consideration.    Be- 
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lated  construction,  born  of  a  deBire  for  technical  ad- 
vantage, will  not  be  tolerated.  So  held  where  exemption 
claim  was  made  to  brovm  mulee,  when  they  were  bays. 
Auguatfne  v.  Gold,  188—651. 

Ajnendment»— Belated  and  InconBisteut  Amendments.     Amend- 

4  ments  bearing  on  the  measure  of  damages,  and  ofTerea  at 
the  close  of  movent's  evidence,  are  properly  rejected  (1) 
when  they  do  not  enlarge  the  measure  of  damages,  and  (2) 
when  they  are  contradictory  of  record  stipulations.  Siet- 
sema  v.  Anderson,  188 — 651. 

Demurrer— Admission  of  Legal  Conclusion.     Demurrers  do  not 

5  admit  averments  which  put  constructions  on  exhibited  writ* 
ings  contrary  to  what  the  writings  necessarily  show  on 
their  face.  Steil-Hahn  Co.  v.  Western  Union  Tel.  Co..  188— 
707. 

Amendment  Amplifying  >  Point.    The  allowance  of  amendments 

6  which  amplify  points  already  sufficiently  pleaded  is  discre- 
tionary with  the  court  Bohen  v.  North  American  L.  Ins. 
Co.,  188—1349. 

PRINOIPAL  AND  AGENT.      See  Appeal  and  Error,  18; 
Brokers;  Contracts,  12. 

Liability  of  Agent — ^Nonfeasance.    An  agent  Is  not  personally 

1  liable  to  a  third  person  for  mere  nonfeasance.  Wendland 
V.  Berg,  188—202. 

Liability  of  Agent — ^Rental  of  I>efectlYe  Premises.    Agents  who 

2  rented  real  property  to  a  tenant  were  not  liable  for  an  ac- 
cident resulting  from  the  giving  away  of  a  filled  well, 
where,  although  they  knew  that  the  well  had  been  filled, 
they  knew  nothing  which  would  cause  them  to  believe  there 
was  any  danger,  and  where  there  was  no  duty  of  inspect- 
ing the  same,  even  as  between  them  and  their  principal. 
Wendland  v.  Berg,  188—202. 

Bights  and  Liabilities  as  to  Third  Persons— Repudiation  of  Acts 

3  of  Agent.  A  principal  may  not  repudiate  the  acts  of  his 
agent,  as  being  in  excess  of  authority,  while  he  retains  the 
fruits  of  the  unauthorized  act*  First  Nat.  Bk.  v.  Athey, 
188—830. 
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Proof  of  Agency.    Agency  may  be  proven  by  the  teetimony  of 

4  the  agent    Lyons  v.  Farm  P.  M.  Ins.  Assn.,  1«8— 506. 

Autlioflty  of  Agent— Borrowing  Jdooey.    Principle    recognized 

5  that  the  power  In  an  agent  to  borrow  money  on  behalf  of 
his  principal  will  be  found  only  on  an  exceptionally  clear 
showing  of  *such  power.     Isaac  ft  Co.  v.  Lindsey   ft   Oo 
18«— 947. 

Fraud  by  Agent  of  Corporation.    A  corporation  which  concedes 

6  that,  in  the  making  of  a  land  sale  contract,  it  was  repre- 
sented by  a  named  person,  may  not  say  that  such  person 
had  no  authority  to  make  representations  in  regard  to  the 
land.    Harris  v.  Polk  County  Inv.  Co.,  1S8— 1269. 

PRINCIPAL  AND  SXJEETY..  See  Appeal  and  Error,  30. 
liiabllity  of  Surety— Unnamed  Beneficiary.  A  subcontractor 
may  maintain  an  action  on  the  performance  -bond  of  a 
public  contractor,  when  such  bond  is  conditioned  "to  dis- 
charge all  lienable  claims  that  may  be  due  to  any  person/' 
even  though  such  bond  runs  only  to  the  public  corporation. 
Clinton  Bridge  Works  v.  Kingsley.  188—218. 

PROCESS.    See  Municipal  Corpqrations,  16,  17. 

Foseign  Oorporationi— <toupon  Tickojfs.  The  sale  in  this  state 
by  a  resident  carrier  of  a  ticket  which,  under  traflftc  ai^ 
rangement  with  a  foreign  carrier,  routes  the  passenger 
over  the  lines  of  such  foreign  carrier,  does  not  make  the 
selling  carrier  the  agent  of  the  foreign  carrier;  neither 
does  such  sale  constitute  a  "doing  of  business"  ii^  this 
state  by  such  foreign  carrier.  (Sec.  3529,  Code  Supp.,  1913; 
Sec  3532,  Code,  1897.)  Jones  v.  Illinois  Cent.  R.  Co.,  18»— 
860. 

RAILROADS.      See  BrnoLARY,  1,  2;   CoNsaiTUTioNAL  Law, 
8;  Negligence,  4,  11. 

Accidents    on    Tracks— Contributory    Negligence.    Contributory 
1    negligence  results,  as  a  matter  of  law,  from  the  act  of  know- 
ingly placing  the  foot  of  a  ladder  so  close  to  the  track  of 
a  railway  that  it  will  be  hit  by  a  passing  train,  and  work- 
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ing  thereon,  with  an  unobetructed  view  of  the  track  for 
three  quarters  of  a  mile,  even  though  plaintiff  testifies 
that  he  constantly  looked  and  listened  for  approaching 
trains.    McCabe  v.  Minneapolis  ft  St.  L.  R.  Co.,  188 — 642. 

Injury  to  Passenger— Negligence.  Evidence  reviewed,  and  held 
2  to  present  a  Jury  question  on  the  issue  of  contributory  neg- 
ligence in  a  case  where  deceased,  in  the  nighttime,  at  a 
railway  station,  and  in  a  place  of  danger,  but  in  compli- 
ance with  the  rules  of  the  company,  was  signaling  a  train 
to  stop.    Carlisle  v.  Davenport  ft  M.  R.  Co.,  188 — 676. 

BAPE. 

Opportunity  and  Complaints  as  Corroboration.    Opportunity  to 

1  commit  ra^e,  and  complaints  by  prosecutrix  that  the  ac- 
cused nad  committed  such  an  act  on  her,  will  not  consti- 
tute the  required  corroboration.     State  v.  John,  188 — 494. 

Complaints  Not  Constitoting  Bee  Gestae.    Complaints  by  prose- 

2  cutrix  as  to  the  alleged  assault  upon  her,  made  at  a  time 
after  she  had  had  time  to  premeditate  and  deliberate,  and 
after  she  had  premeditated  and  deliberated,  are  not  ad- 
missible.    State  V.  John,  188—494. 

Physical  Incapacity — ^Effect.    Physical  incapacity  of  defendant 

3  to  consummate  or  commit  an  act  of  sexual  intercourse  Is, 
while  not  a  defense,  relevant  to  the  issue  of  intent.  State 
V.  John,  188—494. 

RECEIVERS. 

Contracts  Extending  Beyond  Receivership.     One  who,  without 

1  the  approval  of  the  court,  enters  into  a  contract  with  a  re- 
ceiver for  a  definite  time,  with  knowledge  that  the  receiver 
was  contemplating  an  early  closing  of  the  business  by  a 
sale,  may  not  hold  the  trust  funds  for  damages  consequent 

•  on  a  breach  of  the  contract  because  of  a  sale  prior  to  the 
expiration  of  the  contract  period.  First  Nat.  Bank  v.  White 
Ash  Coal  Co..  188—1227. 

Unauthorised   Contract — ^Acquiescence.    Creditors   who    are    en- 

2  titled  to  the  funds  derived  from  a  receivership  may  not 
be  said  to  have  "acquiesced"  in  an  unauthorized  contract 
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by  the  receiver,  from  the  naked  fact  that  they  had  some 
indefinite  knowledge  of  such  contract.  First  Nat.  Bank  v. 
White  Ash  CJoal  Co.,  188—1227. 

REFORMATION  OF  INSTRUMENTS.         8ee    Insurance, 
12. 

Belated  Claim  of  BUstake.  One  who,  without  complaint,  accepts 
delivery  of  property  under  a  written  contract  as  then  writ- 
ten, with  full  knowledge  that  such  contract  does  not  con- 
tain a  certain  guaranty,  may  not,  when  called  on  for  pay- 
ment, ask  for  a  reformation  of  the  contract,  on  the  plea 
that  said  guaranty  was  inadvertently  omitted  from'  the 
contract,  and  especially  when  his  failure  to  pay  for  the 
property  at  the  time  of  acceptance,  as  provided  in  the  eon- 
tract,  was  an  act  of  bad  faith.  Evidence  reviewed  in  ex- 
tenso,  and  held  insuflScient  to  justify  reformation  for  mis- 
take.   Halver  v.  HigginB  8.  C.  Co.,  188—806. 

RELEASE. 

Validity — Mistaken  or  Fraudulent  Statements.    A  jury  question 

1  on  the  issue  whether  a  release  of  damages  wsus  void  is  mani- 
festly presented  by  evidence  tending  to  show  that  it  was 
obtained  for  a  grossly  inadequate  consideration,  at  a  time 
when  the  plaintiff,  an  uneducated  and  inexperienced  man, 
was  enfeebled  in  body  and  mind,  and  by  mistaken  or 
fraudulent  statements,  to  the  effect,  among  other  things, 
that  plaintiff  was  not  permanently  injured,  had  no  broken 
bones,  and  would  be  at  work  in  a  short  time.  Owens  v. 
Norwood-White  Coal  Co.,   188—1092. 

Evidence — Physical    and    Mental    Condition.    Evidence    of    the 

2  mental  and  physical  condition  of  an  injured  party  is  ad- 
missible on  the  issue  whether  a  release  of  damages  was 
procured  by  fraud  or  mistake.  Owens  v.  Norwood-White 
Coal  Co.,  188—1092. 

REMAINDERS.      S(h»   Lifk   Estates:    T-\xatiox,  10,   11. 
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REPLEVIN. 

Formal  Allegation  of  Oause  of  Detention.  PlaintifTs  formal  al- 
legation in  replevin  of  *'th€  facts  constituting  the  alleged 
cause  of  detention*'  by  defendant  creates  no  issue — requires 
no  negativing  evidence  by  plaintiff.  Banks  v.  Lohmeier, 
188—722. 

ROBBERT. 

Evide&ce — Sufficiency.  E#vidence  held  to  present  jury  question 
as  to  defendant's  guilt.     State  v.  Bogardus,  188—1293. 

SALES.     See  Bills  and  Notes,  5;   Election  of  Remedies. 

Implied  Warranty — ^Reasonable   Fitness.    An   implied   warranty 

1  of  reasonable  fitness  accompanies  the  purchase  of  an  un- 
inspected article  by  a  buyer  who  expressly  makes  known 
to  the  vendor  the  use  to  which  the  article  will  be  put,  and 

•  the  conditions  under  which  it  will  be  operated,  and  who 
relies  on  the  vendor's  skill  and  judgment.  Sturtevant  Co. 
V.  LeMars  G«s  Co.',  188—584. 

DiYlsibiUty  of  Contract.    A  contract  for  the  purchase  of  two  ar- 

2  tides,  separately  priced,  and  intended  for  separate  and  in- 
dependent use,  is  dimsihle,  even  though  both  articles  were 
delivered  together,  under  one  acceptance,  and  at  an  aggre- 

^      gate  price.    Sturtevant  Co.  v.  LeMars  Gas  Co.,  188 — 584. 

Election  of  Remedies — ^Rescission  (?)  or  Damages  (?)     A  buyer 

3  may  rescind  for  breach  of  warranty,  or  may  retain  the  ar- 
ticle and  sue  for  damages  consequent  on  the  breach.  Stur- 
tevant Co.  V.  I^Mars  Gas  Co.,  188—584. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Selection  of  Schoolhouse  Site — ^Vote  of  Electors — ^Effect.  A  ma- 
1  j<)rity  vote  of  school  electors,  cast  in  connection  with  a  de- 
feated bond  proposition,  in  favor  of  retaining  an  old  school- 
house  site,  and  personal  pledges  of  divers  directors  to  abide 
by  such  vote,  do  not  deprive  the  directors  of  their  statute- 
given  power,  on  a  subsequent  voting  of  bonds,  to  select  a 
new  site  and  employ  the  proceeds  of  the  bonds  thereon, 
Munn  V.  Independent  Sch.  Dist.,  188 — 757. 
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Selection  of  SdiooUiouse  Sites— Bevlew  by  Court.    Selections  of 
2    echool house  sites  are  nonrevlewaible  by  the  courts,  so  long 
as   the    directors    act   within   their   statute-given    powers. 
Munn  V.  Independent  Sch.  Diet..  188—757. 

SEDUCTION.     See  Frauds,  Statute  op,  l--i. 
SPECIFIC  PERFORMANCE. 

Contracts    Enfordble — Sufficiency    of    Erldence.    Eyidehce    re- 

1  viewed,  in  an  action  for  specific  performance  of  a  contract  to 
sell  land,  and  held  sufficient  to  establish  the  same.  Scott 
V.  Habinck,  188 — 156. 

Contracts  Enforcibie-— (Inadequate  Consideration.    Inadequacy  of 

2  consideration  is,  in  itself,  an  insufficient  ground  for  refus- 
ing specific  performance  of  a  contract,  unless  so  gross  as 
to  shock  the  conscience.     Scott  v.  Hablnck,  188; — ^165. 

• 

Contracts    Enforcibla — ^Fmud    in    Obtaining    Wife's    Signature. 

3  Where  the  wife's  signature  to  the  contract  for  the  sale  of 
land  was  only  necessary  in  order  that  her  husband  miglit 
be  held  to  specific  performance,  and  that  she  might  be 
forced  to  join  if  ehe  refused,  she  having  no  interest  except 
her  dower  right,  and  not  furnishing  title  to  land,  the^act 
that  her  signature  was  obtained  by  fraud  was  no  defense 
by  her  husband  to  prevent  specific  performance.  Scott  t. 
Habinek,  188—155. 

Fraud — ^Failure  of  Title.    Fraud   and   failure  to  furnish  mer* 

4  chantable  title  as  agreed  will  defeat  a  prayer  for  specific 
performance.     Crom  v.  Henderson,  188 — 227. 

Fraud  and  Mental  Incompetency  as  Defense.    Insufllcient  evi* 

5  dence  of  fraud,  plus  insufficient  evidence  of  mental  in 
competency,  may  justify  the  court,  in  the  exercise  of  a 
sound  discretion,  in  refusing  specific  performance.  Wrlgbt 
V.  Pirle,  18f8— 1166. 

STATUTES.      See  (Constitutional  Law,  3. 
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STREET  RAILWAYS.       Hee    Carribbs,    3;     Franchisbjs; 
Municipal  Corporations,  4,  5;    Xegligexoe,  3. 

TAXATION. 

Liability  of  Persons  and  Property. 

**Tax"  Defined.    The  term  "tax"  ordinarily  embraces  no  more 

1  than  the  customary  and  annual  taxes.  So  held  where  an 
agreement  by  a  tenant  to  pay  all  "taxes  and  asseesments" 
"Was  held  not  to  include  Federal  Income  or  excise  taxes. 
E>e8  Moines  Union  R.  Co.  v.  Chicago  G.  W.  R.  Co.,  188— 
1019. 

■ 

Exemptions. 

« 

Mnnidpal  Waterworks.    A  municipal  reservoir   (as  part  of  a 

2  city  waterworks),  consisting  of  a  lake  10  acres  in  area, 
and  of  some  75  acres  of  surrounding  land,  seeded  down  to 
prevent  erosion  of  soil  into  the  lake,  is  exempt  from  taxa- 
tion, even  though  the  city  does,  incidentally^  collect  rental 
from  the  latter  land.  City  of  Osceola  v.  Board  of  Eiqualiza- 
tion,  18^—278. 

Nontaxable  Snrplns  Insurance  Fund.    The  funds  of  a  nonstock 

3  and  nondlvldend-paying  mutual  flre  insurance  company  are 
not  locally  assessable  when  such  funds  are  accumulated  by 
collecting  excess  premiums  in  advance,  and,  at  the  termina- 
tion of  the  policy,  and  In  accordance  therewith,  returning  to. 
the  policyholder  the  excess  over  ^nd  above  the  cost  of 
insurance.  Appeal  of  Mill  Owners  M.  F.  Ins.  Co..  188 — 
664. 

Collection. 

Distress  aaad  Sale — ^Limitation.    Taxes  may  be  collected  by  dis- 

4  tress  and  sale  under  execution,  even  kfter  the  lapse  of  five 
years  from  the  entry  on  the  treasurer's  books.  Collins  Oil 
Co.  V.  Perrine,  188—295. 

Porpbiturbs  and  Penalties. 
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Oaiio«U»tion  of  Intenst  and  Penalties.    Failure  to   pay  taxes 

5  within  four  years  after  the  doee  of  the  year  in  which  the 
books  are  first  turned  over  to  the  treasurer  ipso  facto  can- 
cels all  interest  and  penalties.  [But  now  see  Ch.  79,  Acts 
36  G.  A.  (1&15).]     Collins  Oil  Co.  v.  Perrine,  188—295. 

Inheritance  Taxes. 

Collateral  Inheritance — ^Proceeds  of  Foreign  Beal  Estate.    The 

6  proceeds  of  foreign  real  estate  belongring  to  a  resident  tes- 
tator are  subject  to  the  succession  tax  of  this  state  when 
such  real  estate  has,  from  imperative  necessity,  been  con- 
verted into  personalty,  in  order  to  pay  legacies  to  collateral 
heirs,  even  though  such  proceeds  have  not  been  manuallT 
brought  into  this  state,  and  are  subject  to  a  succession  tax 
under  the  laws  of  the  foreign  state.  (Sec.  1481-a,  Code 
Supp.,  1913.)     In  re  Estate  of  Sanford,  18€^-833. 

Collateral  Inheritance — ^Bquitahie  Convenion  of  Foreign  Lands— 

7  Limitation.  The  doctrine  of  equitable  conversion  of  realty 
into  personalty  will  not,  in  an  estate  consisting  of  both 
domestic  and  foreign  realty,  be  carried  so  far  in  the  inter- 
est of  the  auccession  tax  of  this  state,  and  to  the  detriment 
of  general  residuary  legatees,  as  to  compel  the  conversion 
of  all  such  foreign  lands  into  personalty  and  the  application 
of  the  entire  proceeds  to  the  discharge,  in  this  state,  of 
money  legacies.  To  so  do  might  bring  the  entire  estate 
under  our  succession  tax,  though  part  of  the  estate  might 
be  foreign  realty  passing  in  fee.  In  the  instant  case,  held 
that  the  transfer  of  the  residuary  estate  should  be  here 
taxed  in  the  proportion  that  the  total  net  value  of  the  esr 
tate  in  the  foreign  state  bears  to  the  total  net  value  of 
the  entire  estate.     In  re  Estate  of  Sanford,  188 — 833. 

Collateral  Inheritance— ''Debts*' — Federal  and  Succession  Taxes. 

8  Neither  succession  taxes  nor  Federal  inheritance  taxes  are 
"debts"  against  an  estate  in  such  sense  that  they  may  be 
deducted  in  the  computation  of  the  state  succession  tax. 
(Sec.  1481-a2,  Code  Supp.,  1913.)  In  re  Estate  of  Sanforl 
188—833. 

Collateral  Inheritance — ''Debts'* — ^Income    and    Current   TaxeB. 

9  Accrued   Federal  income  taxes,  and  current  general  taxei 
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lienable  at  the  death  of  decedent,  .are  proper  .deducti<m«  in 
computing  state  succession  taxes.  (Sec.  14£l-a2,  Code 
Supp.,  1913.)     In  re  Estate  of  Sanford,  188—833. 

Tax  Accrues  on  Death  of  Decedent — ^Effect  of  Subsequent  Treaty. 

10  The  right  of  the  state  to  a  collateral  Inheritance  tax  ac- 
crues,— ^becomes  vested, — and  the  lien  therefor  attaches,  im- 
mediately upon  the  death  of  decedent,  even  though,  by 
grace  of  statute,  the  remainderman  may  defer  the  apprais- 
al, computation,  and  actual  payment  until  a  day  subsequent 
to  his  day  of  actual  enjoyment.  Such  accrued  right  may 
not  be  affected  by  the  subsequent  adoption  of  a  treaty  giv- 
ing foreign  beneficiaries  the  rights  possessed  by  citizens  of 
the  United  States.    Welander  v.  Hoyt,  188—972. 

Collateral  Inheritance   Tax — ^Instant  or  Deferred  Payment.    A 

11  remainderman,  charged  with  a  collateral  inheritance  tax, 
may  exercise  either  of  two  alternative  rights  in  the  pay- 
ment of  the  tax,  viz.:  (1)  He  may,  immediately  upon  the 
death  of  decedent  or  later,  cause  the  property  to  be  ap- 
praised, and  pay  on  the  then  value;  or  (2)  he  may  defer 
appraisal  until  he  passes  into  actual  enjoyment  of  the  prop- 
erty, and  pay  on  the  then  value  Welander  v.  Hoyt,  188 — 
972. 

TELEaRAPHS  AND  TELEPHONES. 

Delayed  Delivery — ^Written  Notice  of  Claim.  Written  notices  of 
claim  for  damages  because  of  delayed  delivery  of  messages 
must  show  on  their  face  that  they  make  claim  on  behalf 
of  plaintiff.  (Sec.  2164,  Code,  1897.)  Steil-Hahn  CJo.  v. 
Western  Union  Tel.  Co.,  188—707. 

TORTS. 

Persons  Liable — Lawful  Act — ^Unintended  Effect.  The  doing  of 
an  act  which  is,  in  itself,  perfectly  lawful  will  not  render 
one  liable  as  for  a  tort,  simply  because  the  unintended  ef- 
fect of  such  act  is  to  assist  or  enable  another  person  to  do 
such  wrong.    Konecny  v.  Hohenschuh,  188 — 1075. 

TRIAL.     See  Parriers,  1,  2;    CorxTiEs;    Tot'rts;    Deposi- 
tions; Insurance,  8-17;  Witnesses,  6. 
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Mesthod  of  Trial.. 

Waiver  of  Trial  at  Law.    Permitting  law  issues,  without  ob- 

1  Jection,  to  be  tried  along  with  equitable  issues,  is  a  waiver 
of  trial  by  jury.  Curtis  &  Barker  v.  Central  Univ.  of  Iowa, 
18r8— 300. 

Course  and  Conduct  in  General. 

Argument— Opening  and  dosing.     Defendant  has  the  right  to 

2  open  and  close  the  argument,  when  defendant  (1)  confesses 
and  (2)  pleads  affirmative  avoidance,  and  plain tift  (1)  de- 
nies and  (2)  pleads  estoppel.  City  Bank  v.  Alcorn,  188— 
592. 

Unsuocessful    Motion    for    Directed    Verdict — ^Nonwaiver.    The 

3  sufficiency  of  the  evidence  to  sustain  the  verdict  may  be 
raised  (a)  in  requested  instructions,  or  (b)  in  a  motion  for 
a  new  trial,  even  though  the  complaining  party  unsucceas- 
fully  moved  for  a  directed  verdict  at  the  dose  of  plaintlfTs 
evidence,  and  did  not  repeat  the  motion  at  the  close  of  all 
the  evidence.    Willis  v.  Schertz,  188—712. 

Evidence. 

Conflicting  Bes  Qsstae-^flect.    Evidence  which  is  part  of  the 

4  res  gestae  may  stand  in  the  record  for  w^hat  it  is  worth, 
even  though,  after  its  introduction,  the  opposite  party  in- 
troduces res  gestae  which  are  prior  in  time  to  the  llrat 
and  inconsistent  therewith.  Stukas  v.  Warfleld-Pratt- 
Howell  Co.,  1»8— 878. 

Admissions  Oontindictory  of  Defense.    An  admission  by  a  de- 

5  fendant  contradictory  of  his  pleaded  defense  may  very 
properly  be  considered  in  weighing  the  truthfulness  of  hli 
defense,  and  the  court  may  instruct  accordingly.  First  Nat 
Bank  V.  Patterson,  188—1237. 

Arguments  and  Conduct  of  Counsel. 
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Argument-— BaftdiBg  Bxtracts  from  Testimoiiy.    E^xtracts   from 

6  the  eyidence  of  witnesses  may  be  read  to  the  jury.    Willis 
V.  Schertz,  188 — 712. 

Permissible  Argument.    Record  reviewed,  and  held  that  argu- 

7  ment  was  within   the   record.     Butkovitch   v.   CentervlUe 
Block  Coal  Co.,  188 — 1176. 

Permissible  Argument.    Argument  will  not  necessarily  be  con- 

8  demned  because  couched  in  the  form  of  forcible  figures  of 
speech.    Bohen  v.  North  American  L.  Ids.  Co.,  188 — 1349. 

Taking  Case  from  eluRV. 

Disputed  Fact  Issue— Directed  Verdict.    Verdict  must  not  be  di- 

9  rected  when  the  evidence  on  a  material  issue  is  fairly  in 
dispute.    Fish  v.  White,  188—57. 

Instruotions — Province  of  Court  and  Jtry. 

Assumption  of  Fact^    An  assumption  by  the  court  of  the  truth  of 

10  an  undisputed  fact  is  proper.    State  v.  Carey,  188 — 1308. 

Weight  of  Testimony.    The  Jury  may  be  directed,  in  weighing 

11  testimony  of  statements  of  a  deceased  person,  to  give  due 
consideration  to  the  fact  that  it  is  incapable  of  contradiction. 
Bohen  v.  North  American  U  Ins.  Co.,  188—1349. 

Instri'ctions — Necessity   and  Sitb.trct-Mattbh. 

Separate  Submission  of  Issue  as  to  Joint  Defendants.    Issues  as 

12  to  joint  defendants  charged  with  negligence  may  be  sep- 
arately submitted.  Amett  v.  Illinois  Cent.  R.  Co.,  188 — 
540. 

Instrittions — Form,  Keqttjsitbs,  and  Sffficibncy. 

Pleadings  ^OontroL    Error  may  not  be  predicated  on  lack  of 

18    clearness  in  instructions,  when  they  are  fully  as  broad  as 

the  pleadings,  and  are  in  harmony  with  the  statements  of 

counsel  to  the  court    So  held  where  the  pleading  and  coun- 
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861*8  statementB  to  the  court  rested  the  question  of  negli- 
gence on  the  origmal  setting  of  a  pole,  and  not  on  its  sub- 
sequent maintenance,  Eason  v.  Des  Moines  Blec.  Co.,  188— 
43. 

Correct  But  Not  Explicit.    Lack  of  explicitness  in  a  correct  in- 

14  struction  is  waived  by  failure  to  request  a  more  explicit 
one.     Wagner  v.  Kloster,  188 — 174. 

Contradictory  Instructions.    Instructions  are  not  contradictory 

15  simply  because  they  separately  and  independently  present 
plaintiff's  theory  of  the  facts  and  defendant's  defensive 
matter  thereto.    Fletcher  v.  Ketcham,  18i8 — 340. 

Combining  Defense  and  Avoidance.    Conflict  does  not  necessarl- 

16  ly  result  from  presenting  defendant's  defense  and  plaintiff's 
avoidance  thereof  in  one  and  the  same  instruction.  City 
Bank  v.  Alcorn,  188—592. 

IXSTRrOTIOXS — Al'l'LICAIUIJTY    TO    EVIDENCE. 

Application  to  Facts  of  Case.    Instructions  not  applicable  to  the 

17  evidence  are  erroneous.  So  held  where  the  court  directed 
the  jury  to  consider  the  adulterous  relations  between  the 
parties  during  a  time  when  no  such  relations  were  shown. 
Jones  v.  Spencer,  188 — 94. 

Inapplicable  Instructions.    Instructions  on  a  theory  without  sup- 

18  port  in  the  evidence  are  properly  refused.  So  held  on  the 
issue  of  alteration  in  a  promissory  note.  First  Nat.  Bank 
v.  Patterson,  188—1237. 

lN%sTRr('Ti(>N8 — Objections  and  Exceptions. 

Necessity  for  Evidence  of  Fact.    An  objection  based  upon  an 

19  alleged  fact  will  be  disregarded,  when  the  record  is  barren 
of  any  evidence  of  such  fact.    State  v.  Cartwright,  18»— 579. 

Sufficiency.    An  exception  to  an  instruction  on  the  ground  that 

20  "it  is  not  a  correct  statement  of  the  law"  is  wholly  insuiB- 
clent.  (Sec.  3705-a,  Code  Supp.,  19130  Willis  v.  Schertz. 
188—712. 
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General  Objectioofi  Disregarded.    Objections  to  instructiooB  will 

21  be  disregarded,  unless  they  specify  the  part  of  the  instruc- 
tion objected  to  and  the  grounds  of  the  objection.  (37  G. 
A.,  Ch.  24.)     Anthony  v.  O'Brien,  188—^02. 

# 

Waiving  Objections.    Objections  to  instructions  are  waived  by 

22  failure  to  submit  them  to  the  court  and  secure  ruling  there- 
on.    (37  G.  A.,  Ch.  24.)     Anthony  v.  O'Brien,  188—802. 

• 

Befusal — ^Assignment  of  Qrounds — Sufficiency.    A  party  may  not 

23  rely  on  the  mere  refusal  to  give  an  instruction.  He  must 
go  further,  and  specify  the  grinds  on  which  h.e  predicates 
error  in  such  refusal.     (37  G.  A.,  Ch.  24.)     Anthony  v. 

■  O'Brien,  18«— 802. 

Exceptions    to   Instructions — Snfflclency.    E«xceptions    reviewed, 

24  and  held  amply  sufficient  to  present  the  point  argued  as 
grounds  for  new  trial.    Harper  6  Ward  v.  Kurts^  188 — 1047. 

Waiver  of  Exceptions.    If  the  court  be  wrong  in  his  instrue- 

25  tions,  and  persist  in  the  error  by  overruling  counsel's 
specific  exceptions,  counsel  may  then  adapt  himself  to  the 
erroneous  position  of  the  court,  and,  by  requested  instruc- 
tions, seek,  80  far  as  po8sii>le,  to  minimize  the  erroneous 
poeitiOB  of  the  court.  By  so  doing,  counsel  does  not  vmive 
his  overruled  exceptions.  Harper  lb  Ward  v.  Kurtz,  18« — 
1047. 

InSTRI'CTIOXS — CONSTRl^Cl'IOX    AND    OPERATION. 

BEToneons  Xastmction  EUxninated  by  Jniy  Findings.    An  errone- 

26  ous  instruction  is  without  prejudice,  when  it  affirmatively 
appears  that  tke  findings  of  the  jury  wholly  eliminate  the 
hypothesis  upon  which  the  erroneous  instruction  was 
given.  So  held  where  th^  instruction  was  erroneous  be- 
cause not  applicable  to  the  pleadings,  and  because  wrong- 
ly placing  the  burden  of  proof.  Shea  v.  Biddle  Impr.  Co., 
188—952. 

TBUSTS.     Kee  Limitation  op  Actions,  1.      t 

Merger  of  Legal   and  Equitable   Title.     Legal    and   equitable 
1    titles  in  the  same  trust  property  will  not  be  held  to  merge, 

Wou  188  TA.— O.'J 
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when  to  so  hold  would  nullify  the  purpofie  of  the  parties 
and  destroy  the  power  to  create  conditions  or  reservations. 
Curtis  ft  Barker  v.  Central  Univ.  of  Iowa,  188 — ^800. 

m 

Oy  Prea— Inapplicability.    A  donee   who   has   deliberately  de- 

2  prlved  himself  of  the  power  to  barry  out  the  conditions  at- 
tached to  donor'fi  gift  may  not  take  cover  under  the  doc- 
trine of  cy  pres — conceding,  arguendo,  that  such  doctrine 
prevails  in  this  state.  Curtis  ft  Barker  v.  Central  Univ.  of 
Iowa,  188—300. 

Oonsidncatlon  Paid  by  K<m-Title  HxAder.    One  who  holds  the 

3  'legal  title  to  land  which  has  'been  paid  for  by  another, 
hoMs  as  trustee  of  the  latter,  no  gift  being  intended.  Tarn- 
ingo  V.  Freiberg,  18»— 788. 

Eyidence — Inauffidency.    Evidence  held  InsuflBcient  to  establish 

4  a  trust  in  real  property.    Primrose  v.  Primrose,  188—1119. 

VENDOR  AND  PURCHASER.         See    Mortgages;   4,  5; 

Balbs. 


Contract  of  Sale  (7)  or  Option  (7)  Instrument  analyzed,  and, 
in  connection  with  attending  circumatanoes^  held  to  con- 
stitute a  contract  of  sale,  even  though  nniformly  designated 
as  an  option,    Qompert  v.  BYost,  188 — 1039. 

VENUE. 

Bights  of  Nonresident  Third  Party.  In  an  action  to  redeem 
from  a  foreclosure  sale,  wherein  a  third  party,  who  was  a 
nonresident  of  the  county,  was  ibrought  into  an  auxiliary 
accounting,  where  it  appeared  that  plaintiff  was  not  en- 
titled to  redeem,  such  third  party  had  a  right  to  demand 
that  he  be  dismissed  aa  a  party,  on  the  ground  that  the 
action  for  accounting  was  purely  a  personal  suit,  and  that 
he  had  a  right  to  have  it  tried  in  the  county  of  his  resi- 
dence.   Korf  V.  Howerton,  188 — 120. 

WATERS  AND  WATERCOURSES.  .  See  Drains. 
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Waste  of  Sabterranean  Percolatixig  Waters.  Injunction  will  lie 
'  1  to  restrain  the  unnecessary  waste  of  subterranean  percolat- 
ing waters,  to  the  injury  of  a  lower  landowner;  especially 
la  this  so  where  the  lower  proprietor  needed  such  waters 
for  human  consumption.  So  held  where  the  upper  proprie- 
tor, who  was  drawing  off  the  water  through  a  syphon,  was 
required  to  reduce  the  size  of  his  pipe,  and  to  oonstruct 
tanks  to  hold  the  water  for  hog  wallows.  DeBok  v.  Doak, 
1«8— 597. 

Uncertain  Beoord.    Record  reviewed,  and  held  too  uncertain  to 
2    justify  the  Dourt  in  reviewing  the  findings  of  fact  by  the 
trial  court,    Schuster  v.  Miller,  188 — 704. 

WILLS,     ^ee  Judgment,  1. 

Testamentary  Capacity. 

Sanity— Burden    of   Proof.    Sanity    is    presumed.      Burden    of 

1  proof  to  shew  the  contrary  rests  on  him  who  so  alleges. 
Kerkhoff  v.  Monkemeler,  188—103. 

Evidence.    Evidence  reviewed,  and  held  insufficient  to  support 

2  a  verdict  of  mental  incompetency  to  execute  a  will.  In  re 
Bbtate  of  Bresler,  188 — 458;  In  re  Estate  of  Gormly,  188— 
467. 

Mental  Oompetency--Inequitablene88.  Apparent  inequitableness 
.3  in  a  will  may  wholly  disappear  when  due  consideration  is 
given  to  the  history  of  the  family:  (1)  The  relative 
amount  which  each  child  has  contributed  in  labor  or  other- 
wise to  testator's  property;  (2)  the  amount  of  advance- 
ments to  pretermitted  children;  (8)  and  the  relative  finan- 
cial condition  of  each  chi4d.  In  re  EiState  of  Fousek,  188 — 
700. 

Contracts  to  Devise  or  Bequeath. 

Contract  in  Consideration  of  Dismissal  of  Contest — Constnictlon. 

4    An  agreement  between  a  mother,  beneficiary  under  a  will, 

and  a  contestant  of  the  will,  that,  in  consideration  of  the 

dismissal  of  the  contest,  the  mother's  estate  shall,  at  her 

death,  be  equally  distributed  to  contestant  and  others,  re- 
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fers  to  the  property  received  by  the  mother  under  the  wiH 
or  the  changed  form  thereof,  and  will  he  enforced  accord- 
ingly.   Watterfi  v.  Prosser,  188—1346. 

Undue  Influence  or  Fraud. 

WiU  Contrary  to  Atttnuptibd  Influenee.    Conceding,    arguendo, 

5  that  testator  was  easily  influenced  hy  reason  of  certain  de- 
lusions, yet  undue  influence  may  not  he  predicated  on  the 
fact  that  testator  was  advised  to  make  ah  unequal  die- 
trtbution,  when  an  analysis  of  the  will  reveals  a  distribu- 
tion of  his  entire  estate  by  a  series  of  devisee  practically 
equal.    Kerkhoff  v.  Monkemeier,  188 — ^103. 

Probate,  Establishment,  and  Annulment. 

4 

Foreign  Probate  of  Domestic  Will.    The  will  of  a  domiciled  resi- 

6  dent  of  this  state  will  not  be  admitted  to  probate  in  this 
state  on  a  duly  authenticated  record,  of  probate  in  a  for- 
eign state.  (Sec.  3294,  Ck)de,  1897.)  In  re  Will  of  Long- 
shore, 188 — 743. 

Validity  of  Devise  to  Alien  Bnemy.    A  deviae  to  an  alien  enemy 

7  is  valid,  but  the  court  will  retain  jurisdiction  over  the  prop- 
erty until  peace  is  declared.  In  re  Will  of  Kielsmark. 
18*— 137-8. 

Construction. 

Support  of  FeeUe-Minded  Child.    A  provision  in  a  will,  making 

8  the  eupport  of  a  feeble-minded  person  a  charge  upon  land, 
and,  in  effect,  providing  that  such  support  should  >be  on  the 
land,  and  such  as  testator  had  given  the  child,  is  construed, 
and  held  not  to  Justify  a  charge  against  the  land  equal  to 
what  a  stranger  would  exact  for  such  support.  McGuire  v. 
Halloran,  188—479. 

Rights  and  Liabilities  op  Devisees. 

Admissihle  to  Prove  Contract.    A  will  devising  a  promissory 

9  note  to  the  maker  is  admissible  as  an  item  of  evidence  on 
the  issue  whether  the  note  was  given  on  the  oondltion  that 
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the  payment  of  the  annual  Interest  during  the  lifetime  of 
the  payee  should  work  a  full  discharge  of  the  note.  Her- 
ron  V.  Brinton,  18^—60. 

Interest  on  Legacies.    Legacies  draw  interest  from  the  date  of 
10    their  maturity.     Security   Sst.   Bank   v.   Williams,    188 — 
904. 

WITNESSES.     See  Depositions;   Grand  Jury. 

Oompetency— Insufficient  Ohjectlon.    An  objection  to  the  compel' 

1  tency  of  a  witness  must  specifically  state  the  facts  which 
work  incompetency.  An  objection  which  simply  asserts 
that  a  witness  is  "incompetent  uid  unqualified'*  is  quite  in- 
sufficient to  raise  any  question  of  competency.  Secor  y. 
Siver,  188—1126. 

Transactions  with  Deceased — ^Insufficient  ObJectioBs.    An  inter- 

2  ested  witness  may,  in  an  action  for  damages  for  fraudu- 
lent representations,  testify  against  the  administrator  of  a 
deceased: 

1.  As  to  the  description,  qtiality,  and  value  of  the  several 
tracts  of  land  which  passed  in  the  deal. 

2.  As  to  his  reliance  on  the  representations. 

3.  As  to  the  oondition  in  which  he  found  the  property 
which  was  received  from  the  deceased.  Secor  v.  Siver, 
188—1126. 

Transactions  with  Deceased— Insufficient  Objection.    An   objec- 

3  tlon  that  a  witness  is  Incompetent  to  testify  to  a  personal 
transaction  with  a  deceased  does  not  necessarily  raise  the 
point  that  he  is  incompetent  to  testify  to  a  personal  com- 
munication with  deceased.    Secor  v.  Siver,  188 — 1126. 

Oross-Examination— Unjustifiable     Iiatitude.    A     cross-examina- 

4  tlon  over  matters  which  have  no  relevancy  whatever  to  the 
direct  examination,  nor  to  any  fact  in  issue.  Is  wholly  un- 
allowable.   Jones  v.  Spencer,  188 — 94. 

Oroes-Examination— ExpUuiatlon  of  What  Witness  Means.    In  an 

5  action  for  injury  In  a  mine  haulageway,  and  on  the  issue 
whether  a  state  inspector  had  determined  that  the  haulage- 
way  could  not,  in  practice,  be  maintained  at  a  width  of  eight 
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feet,  the  inspector  may,  on  cross-exarnination,  testify  that, 
had  he  made  the  determination  as  to  the  way  in  question, 
he  would  have  made  it  in  writing.  Butkovitch  y.  Genter- 
ville  Block  Coal  Co.,  188—1176. 

InstnicUons  in  re  OiredlbljUty.    Instructions  are  properly  refused 

€    which  direct  the  jury  to  give  the  same  weight  to  testimony 

of  witnesses  by  deposition  as  to  oral  testimony  of  witnesBes 

in  open  court.    Bohen  v.  North  American  L.  Ins,  Co.,  188— 

1849. 

WOBDS  AND  PHRASES.     See  Contracts;  9. 

**Ftom."    "From"  held  to  exclude  the  terminus   referred  to. 
City  of  Dubuque  v.  Duibuque  BSlec.  Co.,  188— IIM. 

WORE  AND  LABOR.      See   Execitt^irs   and    Administra- 
tors, 5;  Husband  and  Wife. 

'Value.  The  oourt  may  not,  ordinarily,  assume  the  value  of 
service,  in  the  absence  of  evidence  bearing  thereon.  Mc- 
Gulre  V.  Halloran,  188—479. 

WORKMEN'S  COMPENSATION  ACT.     See   Master  and 
Servant,  8-14. 
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